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PREFACE. 


REVIEW  OP  FEDEBAL  MJOiSLATION. 

The  motive  underlying  the  earliest  Congressional  legislation  touching 
the  public  mineral  lands  was  to  secure  a  revenue  therefrom.^  T6  this 
end  the  system  of  leasing  the  lead  and  cojpper  mines  was  adopted  in 
1807,  with  its  attendant  agencies,  accountings,  etc. .  After  a  trial  of 
nearly  forty  years  the  system  was  pronounced  a  faQure,  and  in  1846  the 
mines  were  offered  at  sale,  with  a  preference  right  in  those  who  had 
leases  or  were  in  the  occupation  of  the  mines,  when  the  gold  mines 
of  Gahfomia  were  discovered,  and  the  varied  mineral  we^th  of  the 
Padfic  coast  was  brought  to  the  attention  of  Congress,  several  revenue 
faOls  were  introduced,  at  different  times,  and  earnestly  debated.  But 
the  notorious  failure  of  the  lease  system  in  the  Mississippi  Valley,  and 
the  difficulties  in  the  wa^  of  securing  a  revenue  otherwise,  gave  success 
to  the  friends  of  free  mining  in  1866. 

Except  in  a  few  States,  the  object  of  Congressional  legislation,  since 
1866,  has  been  to  prevent  the  disposal  of  mineral  lands  to  States  and 
nulroads,  or  in  large  quantities  to  individuals.  Exploration  of  hidden 
mines  is  encouraged,  and  no  efforts  are  used  to  compel  miners  to  expend 
money  in  securing  government  title.  The  mining  ^w  of  May  10, 1872, 
is  essentially  a  poor  man^s  law,  and  has  been  the  source  of  incalculable 
wealth  to  the  country,  and  indirectly  of  vast  revenue  to  the  government. 

I. — ^RESERVATIONS. 

Continental  Congress. — The  ordinance  of  the  Bevolutionary  Con- 
gress of  May  20, 1785,  reserved  ''one-third  |>art  of  all  gold,  silver,  lead, 
and  copper  mines,  to  be  sold  or  otherwise  disposed  of  as  Congress  shall 
hereafter  direct."  And  in  the  grant  or  patent  prescribed  by  the  act, 
the  wording  is  ''excepting  and  reserving  one-third  part  of  all  gold, 
silver,  lead,  and  copper  mines  within  the  same  for  future  sale  or  dis- 
position." (Public  Lands,  &c,Part  I,  18, 14:  Yale,  326.)  This  ordinance 
continued  in  force  until  the  Constitutional  Congress  in  1789. 

First  Congress. — The  jplan  for  the  disposition  of  the  public  lands 
reported  by  Alexander  Hamilton  in  July,  1791,  is  silent  on  the  subject 
of  mineral  lands.     (1  American  State  Papers,  4,  5.) 

Lead  Mines. — In  many  instances  from  1807,  where  land  was 
authorized  to  be  sold  in  particular  sections  of  the  country,  lead  mines 
were  reserved  from  sUe;  and  by  the  act  of  March  3,  1807,  the  leasing 
of  lead  mines  for  a  period  not  exceeding  five  years  was  authorized,  and 
a  grant  of  land  containing  a  lead  mine,  discovered  before  the  sale,  was 
-declared  to  be  fraudulent  and  void.  In  United  States  'ob,  Gratiot  (14 
Peter,  526,)  the  Supreme  Court  held  that  Congress  has  the  power  to 
lease  as  well  as  to  sell  the  public  lands.  By  the  act  of  March  3,  1849, 
the  powers  of  the  Secretary  of  the  Treasury  over  lead  and  other  mines 
were  transferred  to  the  head  of  the  Home  (Interior)  department  created 
by  that  act. 
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Pre-emption  Laws. — The  tenth  section  of  the  general  pre-emp- 
tion law  of  1841  excluded  from  its  operation  "all  lands  on  which  are  sit- 
uated any  knovm  saHnes  or  minerals."  In  nearlj  all  the  pre-emption  acts 
prior  thereto  minerals  were  reserved.  lA  the  several  pre-emption  acts 
relating  to  California  special  care  seems  to  have  been  taken  to  prevent 
the  appropriation  of  mineral  landd  by  settlers.  The  act  of  July  23, 1866, 
to  quiet  land  titles  in  California,  f urtiier  protected  mineral  lands  in  that 
State.  The  Oregon  donation  act  also  excluded  mineral  lands  from  its 
operation. 

Railroad  Grants. — ^In  the  earlier  grants  to  aid  railroads  mineral 
lands  are  not  mentioned  in  terms ;  a  general  clause  is  inserted  excepting 
all  lands  reserved  for  any  purpose  or  by  any  act  of  Congress.  In  the  re- 
newal of  the  railroad  grants  in  Alabama,  by  act  of  April  10,  1869  (16 
Stata  46,)  mineral  lands  are  excluded.  In  the  grant  in  aid  of  the 
Iron  Mountain  and  St.  Louis  Railroads,  (July  4,  1866, 14  Stat,  88,)  min- 
eral lands  not  coal  and  iron  are  excepted.  In  this  latter  form  the  min- 
eral lands  have,  since  1864,  been  excluded  from  railroad  grants  in  the  min- 
ing States  and  Territories. 

The  acts  of  July  1,  1862,  and  Jul^  2,  1864,  which  donated  nearly 
100,000,000  acres  to  railroad  corporations,  gave  the  coal  and  iron  lands 
within  their  limits,  but  excepted  other  mineral  lands  from  the  grants. 

In  the  act  of  July,  1862,  the  following  is  the  excepting  clause :  ^^JPro- 
videdj  That  all  mineral  lands  shall  be  excepted  from  the  operation  of 
this  act:  but  where  the  same  shall  contain  timber,  the  timber  thereon  is 
hereby  granted  to  said  company." 

In  the  act  of  July  2,  1864,  section  4  contains  this  language :  '^  *  * 
And  the  term  ^  mineral  land,'  wherever  the  same  occurs  m  i£is  act,  and 
the  act  to  which  this  is  an  amendment,  shall  not  be  construed  to  include 
coal  an^  iron  land.  And  any  lands  granted  by  this  act,  or  the  act  to 
which  this  is  an  amendment,  shall  not  defeat  or  impair  any  pre-emption, 
homestead,  swamp  land,  or  other  lawful  claim,  nor  include  any  govern- 
ment reservation,  or  mineral  lands,  or  the  improvements  of  any  bona  fide 
settler  or  [on]  any  lands  returned  and  denominated  as  mineral  lands, 
and  the  timber  necessary  to  support  his  said  improvements  as  a  miner, 
or  agriculturist,  to  be  ascertained  under  such  rules  as  have  been  or  may 
be  established  by  the  Conunissioner  of  the  Oeneral  Land  Office,  in  con- 
formity with  the  provisions  of  the  pre-emption  laws :  Provided^  That 
the  quantity  thus  exempted  by  the  operation  of  this  act,  and  the  act  to 
which  this  act  is  an  amendment,  shall  not  exceed  one  hundred  and  sixty 
acres  for  each  settier  who  claims  as  an  agriculturist,  and  such  quantity 
for  each  settler  who  claims  as  a  miner,  as  the  said  Commissioner  may  es- 
tablish by  general  regulation:  Provided  cdso,  That  the  phrase  ^but 
where  the  same  shall  contain  timber,  the  timber  thereon  is  hereby  granted 
to  said  company,^  in  the  proviso  to  said  section  tbfee,  shall  not  apply  to 
the  timber  growing  or  being  on  any  land  farther  than  ten  miles  from  the 
centre  line  of  any  one  of  said  roads  or  branches  mentioned  in  said  act^ 
or  in  this  acf 

State  Grants. — ^In  the  earlier  Congressional  giBxits  of  land  to  States, 
minerals  were  not  mentioned  in  terms.  A  gen^Etl  exception  was  made 
of  all  preserved  lands.  In  the  river  improvement  grants  in  Iowa  and 
WiBoonsin,  there  was  no  reservation  of  mineral  lands,  but  in  the  grants 
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to  aid  the  ship  canals  in  Michigan  (March  8,  1865,  April  10,  1866,  and 
July  3,  1866)  mineral  lands  were  excluded. 

The  internal  improyement,  swamp,  and  educational  grants  do  not 
mention  mineral  lands  until  after  1860,  so  far  as  obseryed.  The  agricul- 
tural college  act  of  July  2,  1862,  excluded  "mineral  lands. '^ 

In  the  acts  admitting  States  to  the  Union,  mineral  lands,  as  a  rule,  are 
not  particularized  Only  in  those  States  notoriously  rich  in  minerals,  like 
California,  are  the  mineral  lands  noticed  prior  to  1860. 

n. — TBESPASS. 

Digging  for  minerals  on  the  public  domain,  prior  to  the  act  of  July ' 
26, 1866,  was  a  trespass,  entitling  the  goyemment  to  damages,  and  was 
such  a  waste  as  could  be  restrained  by  an  injunction. 

The  Illinois  Lead  Case. — Upon  the  construction  of  the  fifth  sec- 
tion of  the  act  of  March  3,  1807  (2  Stats,  448)  and  the  act  of  June  26, 
1834,  (4  Stats.  686,)  the  Supreme  Court  decided  the  case  of  Gear,  hold- 
ing the  defendant  guilty  of  trespass  in  mining  for  lead  upon  the  public 
land  in  lUinois,  and  enjoining  him  from  the  commission  of  waste.  (3 
How.,  120.) 

The  case  of  Qear  was  affirmed  in  Cotton  vs.  The  United  States,  (11 
How.,  229,)  where  the  principle  was  extended  or  applied  to  an  action  of 
trespass  for  cutting  timber  upon  the  public  land.  As  the  owner  of  the 
land,  it  was  the  goyemment's  right  to  protect  its  property  in  the  same 
manner  as  an  indiyidual  would.  On  iliese  questions  the  inquirer  may 
consult  U.  S.  vs.  Schuler  (6  McLean,  28.) 

The  New  Almaden  Quicksilver  Case- — ^An implied  license  from 
the  goyemment  to  mine  upon  the  public  land  by  reason  of  its  indulgence, 
if  not  direct  encouragement,  was  denied  in  the  case  of  the  United  States 
vs.  Parrott,  inyolying  title  to  the  New  Almaden  mine  in  CaHfomia.  (See 
U.  S.  vs.  CastiUero,  2  Black's  Supreme  Court  Eeports  for  1862,  wherein 
this  mine  was  also  inyolyed.) 

In  Sparrow  vs.  Strong  (3  Wallace  104),  the  U.  S.  Supreme  Court  rec- 
ognized the  local  mining  rules. 

m. FREEDOM  Ain>  SALE. 

The  act  of  July  11,  1846,  (9  Stats.,  36,)  authorized  the  sale  of  the  re- 
served  mineral  Ismds  in  the  States  of  Illinois  and  Arkansas,  and  the  Ter- 
ritories of  Wisconsin  and  Iowa,  but  still  excepted  the  lead  mines  from 
pre-emption.  The  reserved  mineral  lands  in  Missouri  had  shortly  before 
been  offered  at  sale.  This  act  acknowledged  the  failure  of  the  lease  system. 
In  the  following  year  (1847)  the  minersJ  lands  in  Michigan  were  offered 
at  sale.  The  act  of  September  26,  1850,  apparently  ended  the  distinc- 
ticm  between  mineral  and  agricultural  lands  in  Michigan  and  Wisconsin. 
It  enacted  that  the  mineral  lands  therein  "  shall  be  offered  at  public 
sale  in  the  same  manner  and  be  subject  to  the  same  miTiinnnnfi  price  and 
the  same  rights  of  pre-emption  as  other  public  lands  of  the  United 
States." 

The  act  of  July  26, 1866,  threw  open  the  mineral  lands  of  the  United 
States  to  exploration  and  occupation,  and  it  was  thereafter  no  longer  a 
trespass  to  dig  ore  or  engage  in  mining  operations  on  the  public  domain. 
The  acts  amendatory  of  uds  Hberal  mw,  including  the  Sutro  Tunnel 
grant,  will  be  found  elsewhere  in  this  volume. 
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OBJTEOT  OF   THIS  WOBK. 

This  book  purports  to  give  the  legal  status  of  the  miiieral  lands  be- 
longing to  the  United  States  at  date  of  going  to  press.  The  subject  is 
continued  in  Copp's  Land  Owner ^  vol  IX,  a  montnly  publication.  Those 
who  desire  to  follow  the  development  of  tiie  mining  laws  since  1874,  the 
date  of  Copp^s  XJ.  S.  Mining  Decisions,  will  be  able  to  do  so  in  vols.  1 
to  8  of  the  Land  Owner y  A  list  of  patents  for  mining-claims,  issued  to 
date  of  publication,  can  be  found  in  Copp's  "  American  Mining  Code." 
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PART  I.— LAWS. 

I.— REVISED  BflNINa  STATUTES  OF  THE  UNITED  STATES. 


SionoN  2818.  Mineral  lauds  reaerved. 

2319.  Mineral  lands  open  to  purchase  by  citizens. 

2320.  Length  of  mining-claims  upon  veins  or  lodes.   , 

2321.  Proof  of  citizenship. 

2322.  Locators'  rights  of  possession  und  enjoyment. 

2323.  Owners  of  tunnels,  rights  of:  ^ ;    ,• 

2324.  Begulations  made  by  miners;  expestlitures  and  improvements. 

2325.  Patents  for  mineral  lands,  how  ob6aii^ed>^ 

2326.  Adverse  claim,  proceedings  on.  /  /  ^'^  . 

2327.  Description  of  vein-claims  on  surveyed  a]C)4  ud^urveyed  lauds. 

2328.  Pending  applications;  existing  rights.  *     * 

2329.  Conformity  of  placer  claims  to  surveys,  limits^of ^^  •  ^ 

2330.  Subdivision  of  ten-acre  tracts,  maximum  of  placer  l^icntious. 

2331.  Conformity  of  placer  claims  to  surveys,  limitation  <Sf  clai/.n8. 

2332.  What  evidence  of  possession,  etc.,  to  establish  a  right  i&tk  patent. 

2333.  Proceedings  for  patent  for  placer-daim,  etc. 

2334.  Surveyor-General  to  appoint  surveyors  of  mining-claims,  etc. 

2335.  Yeriflcation  of  affidavits,  etc.  '^  ' 

2336.  Where  veins  intersect,  etc. 

2337.  Patents  for  non-mineral  lands,  etc. 

2338.  What  conditions  of  sale  may  be  made  by  local  legislature. 

2339.  Vested  rights  to  use  of  water  for  mining,  etc.,  right  of  way  for  canals. 

2340.  Patents,  pre-emptions  and  homesteads,  subject  to  vested  water-rights. 

2341.  Lands  in  which  no  valuable  mines  are  discovered,  open  to  homesteads. 

2342.  Mineral  lands,  how  set  apart  as  agricultural  lands. 

2343.  Additional  districts  and  officers,  power  of  the  President  to  provide. 

2344.  Provisions  of  this  chapter  not  to  affect  certain  rights. 

2345.  Mineral  lands  in  certain  States  excepted. 

2846.  Grants  of  land  to  States  or  corporations  not  to  include  mineral  lands. 
2.H47.  Entry  of  coal-lands. 

2348.  Pre-emption  of  coal-lands. 

2349.  Pre-emption  claims  of  coal-lands  to  be  presented  within  sixty  days. 

2350.  Only  one  entry  allowed. 

2351.  Conflicting  clioms. 
3352.  Bights  reserved. 

Sec.  2318.  MnnsRAL  lands  reserved. 

In  all  cases,  lands  valuable  for  minerals  shall  be  reserved  from  sale, 
except  as  otherwise  expressly  directed  by  law. 

Sec.  2319.  Mineral  lands  open  to  purchase  bt  citizens. 

All  valuable  mineral  deposits  in  lands  belonging  to  the  United  States, 
both  surveyed  and  unsurveyed,  are  hereby  declared  to  be  free  and  open 
to  exploration  and  purchase,  and  the  lands  in  which  they  are  foimd  to 
oocupation  and  purchase,  by  citizens  of  the  United  States,  and  those 
who  have  declared  their  intention  to  become  such,  under  regulations 
preflcribed  by  law,  and  according  to  the  local  customs  or  rules  of  miners 
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in  the  several  mining-districtB,  so  far  as  the  same  are  apphcable  and  not 
inconsistent  with  the  laws  of  the  United  States. 

Seg.  1  of  the  act  of  1872  is  the  same  as  the  above. 

Seo.  1  of  the  aot  of  1866  is  as  follows :  Seo.  1.  l^at  the  mineral  lands  of  the  pub- 
lio  domain,  both  surveyed  and  ansurve^ed,  are  herel^  declared  to  be  free  and  open 
to  exploration  and  occupation  by  all  citizens  of  the  United  States,  and  those  who  have 
declared  their  intention  to  become  citizens,  subject  to  such  regulations  as  may  be 
prescribed  by  law,  and  subject  also  to  the  local  cu^n&s  or  rules  of  miners  in  the  sev- 
eral mining-districts,  so  far  as  the  same  may  not  be  in  conflict  with  the  laws  of  the 
United  States. 

Ssc  2320.  Length  of  HnoNo-cLAiMs  upon  veins  ob  lodes. 

Mining-claims  upon  veins  or  lodes  of  quartz  or  other  rock  in  place 
bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable  deposits, 
heretofore  located,  shall  be  govei^^ed  as  to  length  along  the  vein  or  lode 
by  the  customs,  regulations,  amd  ;I^s  in  force  at  the  date  of  their  loca- 
tion. A  mining-claim  locate^  aft^rthe  tenth  day  of  May,  eighteen  hun- 
dred and  seventy-two,  wjie^fer'  located  by  one  or  more  persons,  may 
equal,  but  shall  not  ^xe^d^  one  thousand  five  hundred  feet  in  length 
along  the  vein  or  lode  r'i}^t  no  location  of  a  mining-claim  shall  be  made 
until  the  discovery  oi  the  vein  or  lode  within  the  limits  of  the  claim 
located.  No  clail3a\sliall  extend  more  than  three  hundred  feet  on  each 
side  of  the-piidj^'  of  the  vein  at  the  surface,  nor  shall  any  claim  be  lim- 
ited by,  any  mimng  regulation  to  less  than  twenty-five  feet  on  each  side 
of  the  Tiiiddle  of  the  vein  at  the  surface,  except  where  adverse  rights 
exisiaiig  ion  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two, 
i^4,er  such  limitation  necessary.  The  end-lines  of  each  claim  shall  be 
parallel  to  each  other. 

■ 

Seo.  2  of  the  act  of  1872  is  the  same  as  the  above. 

Sbo.  4  of  the  act  of  1866  is  as  follows :  Sec.  4.  That  when  such  location  and  entry 
of  a  mine  shall  be  upon  unsurveyed  lauds,  it  shall  and  may  be  lawful,  after  the  ex- 
tension thereto  of  the  public  surveys,  to  adjust  the  surveys  to  the  limits  of  the  prem- 
ises, according  to  the  location  and  possession  and  plat  aforesaid ;  and  the  surveyor- 
general  may,  in  extending  the  surveys,  vary  the  same  from  a  rectangular  form  to 
suit  the  circumstances  of  the  country,  and  the  local  rules,  laws,  and  customs  of 
miners :  Provided,  That  no  location  hereafter  made  shall  exceed  two  hundr^  feet 
in  length  along  the  vein  for  each  locator,  with  an  additional  claim  for  discovery  to 
the  discoverer  of  the  lode,  with  the  right  to  follow  such  vein  to  any  depth,  with  aU 
its  dips,  variations,  and  ancles,  together  with  a  reasonable  quantity  of  surface  for 
the  convenient  working  of  the  same,  as  fixed  by  local  rules :  And  provided  further^ 
That  no  person  may  make  more  than  one  location  on  the  same  lode,  and  not  more 
than  three  thousand  feet  shall  be  taken  in  any  one  claim  by  any  association  of  persons. 

Seo.  2321.  Pboof  of  oitizenshif. 

Proof  of  citizenship,  under  this  chapter,  may  consist,  in  the  case  of  an 
individual,  of  his  own  affidavit  thereof ;  in  the  case  of  an  association  of 
persons  unincorporated,  of  the  affidavit  of  their  authorized  agent,  made 
on  his  own  knowledge,  or  upon  information  and  belief ;  and  in  the  case 
of  a  corporation  organized  under  the  laws  of  the  United  States,  or  of 
any  State  or  Territory  thereof,  by  the  filing  of  a  certified  copy  of  their 
charter  or  certificate  of  incorporation. 

The  last  clause  of  Sec.  7  of  the  act  of  1872  is  the  same  as  the  above,  with  this  ad- 
dition :  *^and  nothing  herein  contained  shall  be  construed  to  prevent  the  alienation 
of  the  title  conveyed  by  a  patent  for  a  mining  claim  to  any  person  whatever,"  whidi 
language  is  now  in  the  last  clause  of  Sec.  23^. 
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Saa  2322.  Looatobs'  biohtb  gf  possession  Ain>  enjoywout. 

The  locators  of  all  mining  locations  heretofore  made,  or  which  shall 
hereafter  be  made,  on  any  mineral  vein,  lode,  or  ledge,  situated  on  the 
pabHc  domain,  their  heirs  and  assigns,  where  no  adverse  claim  exists 
on  the  tenth  day  of  May,^ighteen  hnndred  and  seventy-two,  so  long  as 
they  comply  with  the  laws  of  the  United  States,  and  with  State,  Terri- 
taruJ,  and  local  regulatiolis  not  in  conflict  with  the  laws  of  the  United 
States  governing  their  possessory  title,  shall  have  the  exclusive  right  of 
possession  and  enjoyment  of  all  the  surface  included  within  the  lines  of 
their  locations,  and  of  all  veins,  lodes,  and  ledges  throughout  their 
entire  depth,  the  top  or  apex  of  which  lies  inside  of  such  surface-lines 
extended  downward  vertically,  although  such  veins,  lodes,  or  ledges 
may  so  far  depart  from  a  perpendicular  in  their  course  downward  as  to 
extend  outside  the  vertical  side-lines  of  such  surface  locations.  But 
their  right  of  possession  to  such  outside  parts  of  such  veins  or  ledges 
shall  be  confined  to  such  portions  thereof  as  He  between  vertical  planes 
drawn  downward  as  above  described,  through  the  end-lines  of  their 
locations,  so  continued  in  their  own  direction  that  such  planes  will 
intersect  such  exterior  parts  of  such  veins  or  ledges.  And  nothing  in 
this  section  shall  authorize  the  locator  or  possessor  of  a  vein  or  lode 
which  extends  in  its  downward  course  beyond  the  vertical  lines  of  his 
claim,  to  enter  upon  the  surface  of  a  claim  owned  or  possessed  by 
another. 

Sec  3  of  the  act  of  1872  is  the  same  as  the  above. 

Sec.  2323.  Owkebs  of  tunkelb,  bights  of. 

Where  a  tunnel  is  run  for  the  development  of  a  vein  or  lode,  or  for 
the  discovery  of  mines,  the  owners  of  such  tunnel  shall  have  the  right 
of  possession  of  all  veins  or  lodes  within  three  thousand  feet  from  the 
face  of  such  tunnel  on  the  line  thereof,  not  previously  known  to  exist, 
discovered  in  such  tunnel,  to  the  same  extent  as  if  discovered  from  the 
surface ;  and  locations  on  the  hne  of  such  timnel  of  veins  or  lodes  not 
appearing  on  the  surface,  made  by  otl^r  parties  after  the  commencement 
of  the  tunnel,  and  while  the  same  is  bemg  prosecuted  with  reasonable 
diligence,  shall  be  invalid;  but  failure  to  prosecute  the  work  on  the 
tunnel  for  six  months  shall  be  considered  as  an  abandonment  of  the 
right  to  all  undiscovered  veins  on  the  line  of  such  tunnel. 

Seo.  4  of  the  act  of  1872  is  the  same  as  the  above. 

Ssa  2324.  Mrasas*  beoulations  ;  expenditubes  and  impboveuents. 

The  miners  of  each  mining-district  may  maike  regulations  not  in  con- 
flict with  the  laws  of  the  United  States,  or  with  the  laws  of  the  State  or 
Territory  in  which  the  district  is  situated,  governing  the  location,  maimer 
of  recording,  amoimt  of  work  necessary  to  hold  possession  of  a  mining- 
daim,  subject  to  the  following  requirements :  The  location  must  be  dis- 
tinctly marked  on  the  ground  so  that  its  boundaries  can  be  readily  traced. 
All  records  of  mining-claims  hereafter  made  shaU  contain  the  name  or 
names  of  the  locators,  the  date  of  the  location,  and  such  a  description  of 
the  <daim  or  clauns  located  by  reference  to  some  natural  object  or  per- 
manent monument  as  will  identify  the  daim.    On  each  claim  located 
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after  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two,  and  until 
a  patent  has  been  issued  therefor,  not  less  than  one  hundred  dollars* 
worth  of  labor  shall  be  performed  or  improvements  made  during  each 
year.  On  all  claims  located  prior  to  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two,  ten  dollars*  worth  o£>  labor  shall  be  performed 
or  improvements  made  by  the  tenth  day  of  June,  eighteen  himdred  and 
seventy-four,  and  e£tch  year  thereafter,  for  each  one  hundred  feet  in 
length  along  the  vein,  until  a  patent  has  been  issued  therefor ;  but  where 
such  claims  are  held  in  common,  such  expenditure  may  be  made  upon 
any  one  claim ;  and  upon  a  failure  to  comply  with  these  conditions,  the 
claim  or  mine  upon  which  such  failure  occurred  shall  be  opened  to  relo- 
cation in  the  same  manner  as  if  no  location  of  the  same  hisui  ever  been 
made,  provided  that  the  original  locators,  their  heirs,  assigns,  or  legal 
representatives,  have  not  resumed  work  upon  the  claim  after  failure  and 
before  such  location.  Upon  the  failure  of  any  one  of  several  co-owners 
to  contribute  his  proportion  of  the  expenditures  required  hereby,  the 
co-ownei*s  who  have  performed  the  labor  or  made  the  improvements,  may, 
at  th^  expiration  of  the  year,  give  such  delinquent  co-owner  personal 
notice  in  writing,  or  notice  by  publication  in  the  newspaper  published 
nearest  the  claim,  for  at  least  once  a  week  for  ninety  days,  and  if,  at  the 
expiration  of  ninety  days  after  such  notice  in  writing  or  by  publication, 
such  delinquent  should  faQ  or  refuse  to  contribute  his  proportion  of  the 
expenditure  required  by  this  section,  his  interest  in  the  claim  shall  be- 
come the  property  of  his  co-owners  who  have  made  the  required  expen- 
ditures.— [See  Amendment  of  Feb.  11,  1875.] 

Sec.  5  of  the  act  of  1872,  substitatds  the  words:  "each  jear  for  eaoh  hundred 
feet,"  instead  of  the  words,  ''  by  the  tenth  day  of  June,  eighteen  hundred  and  seventy- 
four,  and  each  year  thereafter,"  in  the  cause  relating  to  expenditures,  otiierwise  the 
section  is  the  same. 

An  act  approved  March  first,  eighteen  hundred  and  seventy-three,  amended  Seo.  5, 
of  ti^e  act  of  1872,  as  follows :  '*  That  the  time  for  the  first  annual  expenditure  on 
claims  located  prior  to  the  passage  of  said  act  shall  be  extended  to  the  tenth  day  of 
June,  eighteen  hundred  and  seventy-four." 

An  act  approved  June  six,  eighteen  hundred  and  seventy-four,  further  extended 
the  time  for  first  annual  expenditure  to  the  first  day  of  January,  eighteen  hundred 
and  seventy-five.     [See  other  amendatory  acts  following.] 

Sec.  2325.  Patents  fob  minebal  lands,  how  obtained. 

A  patent  for  any  land  claimed  and  located  for  valuable  deposits  may 
be  obtained  in  the  following  manner :  Any  person,  association,  or  cor- 
poration authorized  to  locate  a  claim  under  this  chapter,  having  claimed 
and  located  a  piece  of  land  for  such  purposes,  who  has,  or  have,  complied 
with  the  terms  of  this  chapter,  may  file  in  the  proper  land-ofKce  an  ap- 
plication for  a  patent,  under  oath,  showing  such  compliance,  together 
with  a  plat  and  field  notes  of  the  claim  or  claims  in  common,  made  by 
or  under  the  direction  of  the  United  States  surveyor-ffeneral,  showing 
accurately  the  boundaries  of  the  claim  or  claims,  which  snail  be  distinctly 
marked  by  monuments  on  the  ground,  and  shall  post  a  copy  of  such 
plat,  together  with  a  notice  of  such  application  for  a  patent,  in  a  con- 
spicuous place  on  the  land  embraced  in  such  plat,  previous  to  the  filing 
of  the  application  for  a  patent,  and  shall  file  an  a£Gidavit  of  at  least  two 
persons  that  such  notice  has  been  duly  posted,  and  shall  file  a  copy  of 
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the  notice  in  such  land-ofBice,  and  shall  thereupon  be  entitled  to  a  patent 
for  the  land,  in  the  manner  following:  The  register  of  the  land-office, 
upon  the  filing  of  such  application,  plat,  field-notes,  notices,  and  affida- 
vits, shall  publish  a  notice  that  such  application  has  been  made,  for  the 
period  of  sixty  days,  in  a  newspaper  to  be  by  him  designated  as  pub- 
lished nearest  to  such  claim ;  and  he  shall  also  post  such  notice  in  his 
office  for  the  same  period.  The  claimant  at  the  time  of  filing  this  apph- 
cation,  or  at  any  tune  thereafter,  within  the  sixty  days  of  publication, 
shall  file  with  the  register  a  certificate  of  the  United  States  surveyor- 
general  that  five  hundred  dollars'  worth  of  labor  has  been  expended,  or 
improvements  made  upon  the  claim  by  himself  or  grantors ;  that  the  plat 
is  correct,  with  such  further  description  by  such  reference  to  natural 
objects  or  permanent  monuments  as  shall  identify  the  daim,  and  furnish 
an  accurate  description,  to  be  incorporated  in  the  patent.  At  the  expira- 
tion of  the  sixty  days  of  publication  the  claimant  shall  file  his  affidavit, 
showing  that  the  plat  and  notice  have  been  posted  m  a  conspicuous 
place  on  the  daim  during  such  period  of  publication.  If  no  adverse 
claim  shall  have  been  filed  with  the  register  and  the  receiver  of  the 
proper  land-office  at  the  expiration  of  the  sixty  days  of  publication,  it 
shall  be  assumed  that  the  applicant  is  entitled  to  a  patent,  upon  the  pay- 
ment to  the  proper  officer  of  five  dollars  per  acre,  and  that  no  adverse 
claim  exists ;  and  thereafter  no  objection  &om  third  parties  to  the  issu- 
ance of  a  patent  shall  be  heard,  except  it  be  shown  that  the  applicant 
has  failed  to  comply  with  the  terms  of  this  chapter. 

Ssa  6  of  the  act  of  1872  u  the  same  as  the  above. 

Seo.  2  of  the  act  of  1866  reads  thus  :  Sec.  2.  That  whenever  any  person,  or  asso- 
ciation of  persons,  daim  a  vein  or  lode  of  quartz  or  other  rook  in  place,  bearing  gold, 
silver,  oinnabar,  or  oopper,  having  previously  occupied  and  improved  the  same  ac- 
cording to  the  local  customs  or  rules  of  miners  in  the  district  where  the  same  is  situated, 
and  having  eipended  in  actual  labor  and  improvements  thereon  an  amount  of  not 
lees  than  one  thousand  dollars,  and  in  regard  to  whose  possession  there  is  no  contro- 
versy or  opposing  daim,  it  shall  and  may  be  lawful  for  said  claimant,  or  association 
of  daimants,  to  ffie  in  the  local  land-office  a  diagram  of  the  same,  so  extended  later- 
ally or  otherwise  as  to  conform  to  the  local  laws,  customs,  and  rules  of  miners,  and 
to  enter  such  tract  and  receive  a  patent  therefor,  granting  such  mine,  together  with 
the  right  to  follow  such  vein  or  lode  with  its  dips,  angles,  and  variations  to  any  depth, 
although  it  may  enter  the  land  adjoining,  which  land  adjoining  shall  be  sold  subject 
to  this  condition. 

Sao.  3  of  the  act  of  1866  is  as  follows :  Sso.  8.  That  upon  the  filing  of  the  diagram 
as  provided  in  the  second  section  of  this  act,  and  posting  the  same  in  a  conspicuous 
place  on  the  daim,  together  with  a  notice  of  intention  to  apply  for  a  patent,  the  reg- 
ister of  the  land-office  shall  publish  a  notice  of  the  same  in  a  newspaper  published 
nearest- to  the  location  of  said  daim,  and  shall  also  post  such  notice  in  his  office  for 
the  period  of  ninety  days ;  and  after  the  expiration  of  said  period,  if  no  adverse 
claim  shall  have  been  filed,  it  shall  be  the  duty  of  the  surveyor-general,  upon  appli- 
cation of  the  parfy,  to  survey  the  premises  and  make  a  plat  th^eof,  indorsed  with 
his  approval,  designating  the  number  and  description  of  the  location,  the  value  of 
the  labor  and  improvements,  and  the  character  of  the  vein  exposed ;  and  upon  the 
payment  to  the  proper  officer  of  five  dollars  per  acre,  together  with  the  cost  of  such 
survey,  plat,  and  notice,  and  giving  satisfactory  evidence  that  ,said  diagram  and 
notice  have  been  posted  on  the  daim  during  said  period  of  ninety  days,  the  register 
of  the  land-office  shall  transmit  to  the  General  Land-Office  said  plat,  survey,  and 
description,  and  a  patent  shall  issue  for  the  same  thereupon.  But  said  plat,  survey, 
or  description  shall  in  no  case  cover  more  than  one  vein  or  lode,  and  no  patent  shall 
issue  for  more  than  one  vein  or  lode,  which  shall  be  expressed  in  the  patent  issued. 
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Seo.  2326.  Adverse  olaim,  PBocEEDiNaa  on. 

Where  an  adyerse  claim  is  filed  during  the  period  of  publication,  it 
shall  be  upon  oath  of  the  person  or  persons  Tnaking  the  sam^,  and  shall 
show  the  nature,  boundaries,  and  extent  of  such  adverse  claim,  and  all 
proceedings,  except  the  publication  of  notice  and  making  and  filing  of 
the  affidavit  thereof,  shall  be  stayed  until  the  controversy  shall  have  been 
settled  or  decided  by  a  court  of  competent  jurisdiction,  or  the  adverse 
claim  waived.  It  shall  be  the  duty  of  the  adverse  claimant,  within  thirty 
days  after  filing  his  claim,  to  commence  proceedings  in  a  court  of  com- 
petent jurisdiction,  to  determine  the  question  of  the  right  of  possession, 
and  prosecute  the  same  with  reasonable  diligence  to  final  judgment ; 
and  a  failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim.  After  such 
judgment  shall  have  been  rendered,  the  party  entitled  to  the  possession 
of  the  claim,  or  any  portion  thereof,  may,  without  giving  furth^  notice, 
file  a  certified  copy  of  the  judgment-roll  with  the  register  of  the  land- 
office,  together  witii  the  certificate  of  the  surveyor-general  that  the  re- 
quisite amount  of  labor  has  been  expended,  or  improvements  made 
tiiereon,'  and  the  description  required  in  other  cases,  and  shall  pay  to  the 
receiver  five  dollars  per  acre  for  his  claim,  together  with  the  proper  fees, 
whereupon  the  whole  proceedings  and  the  judgment-roll  shfJl  be  certi- 
fied te  by  the  register  te  the  Commissioner  of  the  G^eral  Land  Office, 
and  a  patent  shall  issue  thereon  for  the  claim,  or  such  portion  thereof  as 
the  applicant  shall  appear,  from  the  decision  of  the  court,  te  rightly 
possess.  If  it  appears  from  the  decision  of  the  court,  that  several  par- 
ties are  entitied  te  separate  and  different  portions  of  the  claim,  each 
party  may  pay  for  his  portion  of  the  claim,  with  the  proper  fees  and  file 
the  certificate  and  description  by  the  surveyor-general,  whereupon  the 
register  shall  certify  the  proceedings  and  judgment-roll  te  the  Commis- 
sioner of  the  General  Land  Office,  as  in  the  preceding  case,  and  patente 
shall  issue  te  the  several  parties  according  te  their  respective  rights. 
Nothing  herein  contained  shall  be  construed  te  prevent  the  alienation  of 
the  titie  conveyed  by  a  patent  for  a  mining-daim  te  any  person  whatever. 

Sxo.  7  of  the  act  of  1872  is  the  same  as  the  above,  except  the  omission  of  the  clause 
relative  to  proof  of  citizenship,  which  is  identical  with  Seo.  2821. 

Sxo.  6  of  the  Statute  of  1866  is  as  follows :  Sso.  6.  That  whenever  any  adverse 
claimants  to  any  mine,  located  and  claimed  as  aforesaid,  shall  appear  before  the  ap- 
proval of  the  sorvey,  as  provided  in  the  third  section  of  this  act,  all  proceedings 
shall  be  stayed  until  a  final  settlement,  and  adjudication  in  the  courts  of  competent 
jurisdiction,  of  the  rights  of  possession  to  such  claim,  when  a  patent  may  issue  as  in 
other  oases. 

Seo.  2327.  Desobiptiok  of  vein-olaims  on  subveved  and  vnsubveted  lanbs. 

The.  description  of  vein  or  lode  claims,  upon  surveyed  lands,  'shall 
designate  the  location  of  the  claim  with  reference  te  the  lines  of  the 
pubUc  surveys,  but  need  not  conform  therewith ;  but  where  a  patent 
shall  be  issued  for  claims  upon  unsurveyed  lands,  the  surveyor-general^ 
in  extending  the  BvarsrejB,  shall  adjust  the  same  te  the  boundcuies  of  such 
patented  claim,  according  te  the  plat  or  description  thereof,  but  so  as  in 
no  case  te  interfere  with  or  change  the  location  of  any  such  patented 
daim. 

Sso.  8  of  the  act  of  1872  is  the  same  as  the  above. 
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Ssa  2328.  PENDiNa  appuoations  ;  existing  bights. 

Applicatioiis  for  patents  for  mining-cladius,  under  former  laws  now 
pendmg,  may  be  prosecated  to  a  final  decision  in  the  Gleneral  Land 
Office ;  but  in  such  cases  where  adverse  rights  are  not  affected  thereby, 
patents  may  issue  in  pursuance  of  the  provisions  of  this  chapter ;  and 
all  patents  for  mining-claims  upon  veins  or  lodes  heretofore  issued  shall 
convey  all  the  rights  and  privileges  conferred  by  this  chapter,  where  no 
adverse  rights  existed  on  the  tenth  day  of  May,  eighteen'  hundred  and 
seventy-two. 

Sso.  9  of  the  act  of  1872,  reads  thus :  Sxo.  9.  That  sections  one,  two,  three,  four 
and  six  of  an  act  entitled  *'  An  act  granting  the  right  of  way  to  ditch  and  canal  owners 
over  the  public  lands,  and  for  other  purposes,"  approyed  July  twenty-sixth,  eighteen 
hundred  and  sixty-six,  are  hereby  repealed,  but  such  repeal  shall  not  affect  existing 
rights.  Applications  for  patents  for  mining-claims  now  pending  may  be  prosecated 
to  a  final  decision  in  the  General  Land-Office ;  but  in  such  cases  where  adverse  rights 
are  not  affected  thereby,  patents  may  issue  in  porsnauce  of  the  provisions  of  this  act ; 
and  all  patents  for  mining-claims  heretofore  issued  under  the  act  of  July  twenty- 
sixth,  eighteen  hundred  and  sixty-six,  shall  convey  all  the  rights  and  privileges  con- 
ferred by  this  act  where  no  adverse  rights  exist  at  the  time  of  the  passage  of  this  act. 

Saa  2329.  Confobmitt  of  flaoxb-olaims  to  subvetb  ;  umit  of. 

Claims  usually  called  "placers,"  including  all  forms  of  deposit,  ex- 
cepting veins  of  quartz,  or  other  rock  in  place,  shall  be  subject  to  entry 
and  patent,  under  like  circumstances  and  conditions,  and  upon  similar 
proceedings,  as  are  provided  for  vein  or  lode  claims ;  but  where  the 
lands  have  been  previously  surveyed  by  the  United  States,  the  entry  in 
its  exterior  limits  shall  conform  to  the  legal  subdivisions  of  the  public 
lands. 

The  first  clause  of  Sec.  12  of  the  act  of  1870,  16  U.  S.  Stat.  217,  was  substantially 
the  same  as  the  above.     [See  note  to  Sec.  2880.] 
Bee  §§  2319,  2831,  2884. 

Sic.  2330.  Subdivision  of  ten-agbe  traots  ;  limit  of  plageb  locations. 

Legal  subdivisions  of  forty  acres  may  be  subdivided  into  ten-acre 
tracto ;  and  two  or  more  persons,  or  asso^ations  of  personB,  having  con- 
tigaous  claims  of  any  size,  although  such  claims  may  be  less  than  ten 
acres  each,  may  make  joint  entry  thereof ;  but  no  location  of  a  placer- 
daun,  made  after  the  ninth  day  of  July,  eighteen  hundred  and  seventy, 
shall  exceed  one  hundred  and  sixty  acres  for  any  one  person  or  associa- 
tion of  persons,  which  location  shall  conform  to  the  United  States  sur- 
veys ;  and  nothing  in  this  section  contained  shall  defeat  or  impair  any 
boTut^fide  pre-emption  or  homestead  claim  upon  agricultural  lands,  or 
authorize  the  sale  of  the  improvements  of  any  bond-^fide  settler  to  any 
purchaser. 

Sco.  12  of  the  act  of  1870,  is  as  follows :  Sxc.  12.  That  claims  nsoally  called 
*<  placers,"  indnding  all  forms  of  deposit  excepting  veins  of  quartz,  or  other  rock  in 
place,  shall  be  subject  to  entry  and  patent  under  this  act,  under  like  circumstances 
and  conditions  and  upon  similar  proceedings  as  are  provided  for  vein  or  lode  claims : 
Provided,  That  where  the  lands  have  been  previously  surveyed  by  the  United  States, 
the  entry  in  its  exterior  limits  shall  conform  to  the  legal  Bubdivisions  of  the  public 
lands,  no  further  survey  or  plat  in  such  case  being  required,  and  the  lands  may  be 
paid  for  at  the  rate  of  two  dollars  and  fifty  cents  per  acre :  Provided  furthdr,  That 
legal  subdivisions  of  forty  acres  may  be  subdivided  into  ten-acre  tracts ;  and  that  two 
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or  more  persons  or  associations  of  persons,  haTing  contigaous  daims  of  any  sise, 
although  such  claims  may  be  less  than  ten  acres  each,  may  make  joint  entry  thereof : 
And  provided  Jkirther^  That  no  location  of  a  placer-claim,  hereafter  made,  shall  ex- 
ceed one  hundred  and  sixty  acres  for  any  one  person  or  association  of  persons,  which 
location  shall  conform  to  the  United  States  surveys ;  and  nothing  in  this  section 
contained  shall  defeat  or  impair  any  bana-fide  pre-emption  or  homestead  claim  upon 
agricultural  lands,  or  authorize  the  sale  of  the  improvements  of  any  bana-fide  settler 
to  any  purchaser. 

Sec.  2331.  Subyet  of  plaoeb-claiks  ;  limitation  of. 

Where  placer-claims  are  upon  surveyed  lands,  and  conform  to  legal 
subdivisions,  no  further  survey  or  plat  shall  be  required,  and  all  placei^ 
mining  claims  located  after  the  tenth  day  of  May,  eighteen  hundred  and 
seventy-two,  shall  conform  as  near  as  practicable  witii  the  United  States 
system  of  pubHc-land  surveys,  and  the  rectangular  subdivisions  of  such 
surveys,  and  no  such  location  shall  include  more  than  twenty  acres  for 
each  individual  claimant ;  but  where  placer-claims  cannot  be  conformed 
to  legal  subdivisions,  survey  and  plat  shall  be  made  as  on  unsurveyed 
lands ;  and  where  by  the  segregation  of  mineral  land  in  any  legal  sub- 
division, a  quantity  of  agricultural  land  less  than  forty  acres  remains, 
such  fractional  portion  of  agricultural  land  may  be  entered  by  any  party 
qualified  by  law,  for  homestead  or  pre-emption  purposes. 

Sbc.  10  of  the  act  of  1872,  is  as  follows :  Seo.  10.  That  the  act  entitled  "  An  act  to 
amend  an  act  granting  the  right  of  way  to  ditch  and  canal  owners  over  the  public 
lauds,  and  for  other  purposes,"  approved  July  ninth,  eighteen  hundred  and  seventy, 
shall  be  and  remain  m  full  force,  except  as  to  the  proceedings  to  obtain  a  patent, 
which  shall  be  similar  to  the  proceedings  prescribed  by  sections  six  and  seven  of  this 
act,  for  obtaining  patents  to  vein  or  lode  claims ;  but  where  said  placer-daims  shall 
bo  upon  surveyed  lands,  and  conform  to  legal  subdivisions,  no  f uruier  survey  or  plat 
shall  be  required,  and  all  placer  mining-claims  hereafter  located  shall  conform  as 
near  as  practicable  with  the  United  States  system  of  public  land  surveys,  and  the 
rectanguuu:  subdiyisions  of  such  surveys,  and  no  such  location  shall  include  more 
than  twenty  acres  for  each  individual  claimant,  but  where  plaoer-daims  cannot  be 
conformed  to  legal  subdivisions,  survey  and  plat  shall  be  made  as  on  unsurveyed 
lands :  Provided,  That  proceedings  now  penc&n^  may  be  prosecuted  to  their  final 
determination  under  existing  laws ;  but  the  provisions  of  this  act,  when  not  in  con- 
flict with  existing  laws,  shall  apply  to  such  cases :  And  profnded  aho^  That  where  by 
the  segregation  of  mineral  land  in  any  legal  subdivision  a  quantity  of  agricoltoral 
land  less  than  forty  acres  remains,  said  fractional  portion  of  agricultural  land  may 
be  entered  by  any  party  qualified  by  law  for  homestead  or  pre-emption  purposes. 

Seo.  16  of  the  act  of  1870  reads  thus :  Seo.  16.  That  so  much  of  the  act  of  ICaroh 
third,  eighteen  hundred  and  fifty-three,  entitled  ''  An  act  to  provide  for  the  survey 
of  the  pubUo  lands  in  California,  the  granting  of  pre-emption  rights,  and  for  other 
purposes,*'  as  provides  that  none  other  than  township  lines  shall  be  surveyed  where 
the  lands  are  mineral,  is  hereby  repealed.  And  the  public  surveys  are  hereby  ex- 
tended over  aU  such  lands :  Provided,  That  all  subdividing  of  surveyed  lands  into 
lots  less  than  one  hnndred  and  sixty  acres  may  be  done  by  county  and  local  surveyors 
at  the  expense  of  the  claimants :  And  provided  fttrther,  That  nothing  herein  con- 
tained shall  require  the  survey  of  waste  or  useless  lands. 

Sec.  2332.  Evidence  of  possession  to  establish  biqht  to  patent. 

Where  such  person  or  association,  they  and  their  grantors,  have  held 
and  worked  their  claims  for  a  period  equal  to  the  time  prescribed  by  the 
statute  of  limitations  for  mining-claims  of  the  State  or  Territory  where 
the  same  may  be  situated,  evidence  of  such  possession  and  working  of 
the  claims  for  such  period  shall  be  suf&dent  to  establish  a  right  to  a 
patent  thereto  under  this  chapter,  in  the  absence  of  any  adverse  daim ; 
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but  nothing  in  this  chapter  shall  be  deemed  to  impair  any  lien  which 
may  have  attached  in  any  way  whatever  to  any  mining-claun  or  property 
thereto  attached  prior  to  the  issuance  of  a  patent 

Sso.  13  of  the  act  of  1870,  reads :  Seo.  13.  That  where  said  person  or  association, 
they  and  their  grantors,  shall  have  held  and  worked  their  said  claims  for  a  period 
equal  to  the  time  prescribed  by  the  statnte  of  limitations  for  mining-daims  of  the 
State  or  Territory  where  the  same  may  be  situated,  evidence  of  such  possession  and 
working  of  the  claims  for  such  period  shall  be  sufficient  to  establish  a  right  to  a 
patent  thereto  under  this  act,  in  the  absence  of  any  adverse  claim :  Prodded  nowef>er. 
That  nothing  in  this  act  shall  be  deemed  to  impair  anj  lien  which  may  have  attached 
in  any  way  whatever  to  any  mining-claim  or  property  thereto  attached  prior  to  the 
iasuanoeof  a  patent. 

S£a  2333.  IPboceedings  fob  patent  fob  placeb-claim,  etc. 

Where  the  same  person,  association  or  corporation  is  in  possession  of 
a  placer-claim,  and  also  a  vein  or  lode  included  within  the  boundaries 
thereof,  application  shall  be  made  for  a  patent  for  the  placer-claim,  with 
the  statement  that  it  includes  such  vein  or  lode,  and  in  such  case*  a  patent 
shaQ  issue  for  the  placer-claim  subject  to  the  provisions  of  this  chapter, 
including  such  vein  or  lode,  upon  the  payment  of  five  dollars  per  acre 
for  such  vein  or  lode  claim,  and  twenty-five  feet  of  surface  on  each  side 
thereof.  The  remainder  of  the  placer-claim,  or  any  placer-daim  not  em- 
bracing any  vein  or  lode  claim,  shall  be  paid  for  at  the  rate  of  two  dollars 
and  fifty  cents  per  acre,  together  with  all  costs  of  proceedings ;  and  where 
a  vein  or  lode,  such  as  is  described  in  section  twenty-three  hundred  and 
twenty,  is  known  to  exist  within  the  boundaries  of  a  placer-claim,  au 
application  for  a  patent  for  such  placer-claim,  which  does  not  include  an 
application  for  the  vein  or  lode  claim  shall  be  construed  as  a  conclusive 
declaration  that  the  claimant  of  the  placer-daim  has  no  right  of  posses- 
sion of  the  vein  or  lode  claim ;  but  where  the  existence  of  a  vein  or  lode 
in  a  placer-claim  is  not  known,  a  patent  for  the  placer-claim  shall  convey 
all  valuable  mineral  and  other  deposits  within  iJie  boundaries  thereof. 

*  Sec  11  of  the  act  of  1872  is  identical  with  the  above,  including  the  words  follow- 
ing, in  parenthesis,  after  the  words  ^*  and  in  such  case,"  (subject  to  the  provisions 
of  this  act  and  the  act  entitled  '*  An  act  to  amend  an  act  granting  the  right  of  way  to 
ditch  and  canal  owners  over  the  public  lands,  and  for  other  purposes,"  approved  July 
ninth,  eighteen  hnndred  and  seventy,)  in  place  of  the  words,  '*  subject  to  the  pro- 
visions of  this  chapter." 

Sec.  2334.  SuBVEVOB-GENEBAii  to  appoint  subvetobs  of  mining-claims. 

The  surveyor-general  of  the  United  States  may  appoint  in  each  land- 
district  containing  mineral  lands  as  many  competent  surveyors  as  shall 
apply  for  appointment  to  sm*vey  mining-claims.  The  expenses  of  the 
survey  of  vein  or  lode  claims,  and  the  survey  and  subdivision  of  placer- 
dahns  into  smaller  quantities  than  one  hundred  and  sixty  acres,  together 
v(ith  the  cost  of  publication  of  notices,  shall  be  paid  by  the  applicants, 
and  they  shall  be  at  liberty  to  obtain  the  same  at  the  most  reasonable 
rates,  and  they  shall  also  be  at  liberty  to  employ  any  United  States  dep- 
uty surveyor  to  make  the  survey.  The  Ck)mmissioner  of  the  General 
Ijand  Office  shall  also  have  power  to  establish  the  maximum  charges  for 
surveys  and  publication  of  notices  under  this  chapter,  and,  in  case  of 
excessive  charges  for  publication,  he  may  designate  any  newspaper  pub- 
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lished  in  a  land-district  where  mines  are  situated,  for  the  publication  of 
mining-notices  in  such  district,  and  fix  the  rates  to  be  charged  by  such 
paper ;  and  to  the  end  that  the  Commissioner  may  be  fully  informed  on 
the  subject,  each  applicant  shall  file  with  the  register  a  sworn  statement 
of  all  charges  and  fees  paid  by  such  applicant  for  publication  and  sur- 
veys, togetiber  with  all  fees  and  money  paid  the  register  and  the  receiver 
of  the  land-office,  which  statement  shall  be  transmitted  with  the  other 
papers  in  the  case  to  the  Commissioner  of  the  General  Land  Offica 

Seo.  12  of  the  act  of  1872,  was  the  same  as  the  above,  with  the  following  addition : 
''  The  fees  of  the  register  and  the  receiver  shall  be  five  dollars  each  for  filing  and 
acting  upon  each  application  for  patent  or  adverse  claim  filed,  and  they  shall  be 
aUowed  (he  amount  fixed  by  law  for  reducing  testimony  to  writing,  when  done  in  the 
land-office,  such  fees  and  allowances  to  be  paid  by  the  respective  parties ;  and  no 
other  fees  shall  be  charged  by  them  in  such  cases.  Nothing  in  this  act  shall  be  con- 
strued to  enlarge  or  affect  tiie  rights  of  either  party  in  regard  to  any  property  in 
controversy  at  the  time  of  the  passage  of  this  act,  or  of  the  act  entitled  *■  An  act 
granting  the  right  of  way  to  ditch  and  canal  owners  over  the  public  lairds,  and  for 
other  purposes/  approved  July  twenty-sixth,  eighteen  hundred  and  sixty-six,  nor 
shall  this  affect  any  right  acquired  under  said  act ;  and  nothing  in  this  act  shidl  be 
construed  to  repeal,  impair,  or  in  any  way  affect  the  provisions  of  the  act  entitled 
'  An  act  granting  to  A.  Sutro  the  right  of  way  and  other  privileges  to  aid  in  the  oon- 
stmction  of  a  Gaining  and  exploring  tunnel  to  the  Oomstock  lode,  in  the  State  of 
Nevada,'  approved  July  twenty-fifth,  eighteen  hundred  and  sixty-six." 

Sec.  2335.  Verification  op  appidavits,  etc. 

All  affidavits  required  to  be  made  under  this  chapter  may  be  verified 
before  any  officer  authorized  to  administer  oaths  within  the  land-district 
where  the  claims  may  be  situated,  and  all  testimony  and  proofs  may  be 
taken  before  any  such  officer,  and  when  duly  certified  by  the  officer 
taking  the  same,  shall  have  the  same  force  and  effect  as  if  taken  before 
the  register  and  receiver  of  the  land-office.  In  cases  of  contest  as  to  the 
mineral  or  agricultural  character  of  land,  the  testimony  and  proofs  may 
be  taken  as  herein  provided,  on  personal  notice  of  at  least  ten  days  to 
the  opposing  party ;  or  if  such  party  cannot  be  found,  then  by  publica- 
tion of  at  least  once  a  week  for  thirty  days  in  a  newspaper,  to  be  desig- 
nated by  the  register  of  the  land-office  as  published  nearest  to  the  location 
of  such  land ;  and  the  register  shall  require  proof  that  such  notice  has 
been  given. 

Sbo.  18  of  the  act  of  1872  is  the  same  as  the  above. 

8eo.  14  of  the  act  of  1870  reads  thus :  Seo.  14.  That  all  ex  parte  affidavits  required 
to  be  made  under  this  act,  or  the  act  of  which  it  is  amendatory,  may  be  verified  be- 
fore any  officer  authorized  to  administer  oaths  within  the  land-district  where  the 
claims  may  be  situated. 

Sbo.  2336.  Where  veins  intebsect,  etc. 

"Where  two  or  more  veins  intersect  or  cross  each  other,  priority  of 
title  shall  govern,  and  such  prior  location  shall  be  entitled  to  all  ore  or 
mineral  contained  within  the  space  of  intersection,  but  the  subsequent 
location  shall  have  the  right  of  way  through  the  space  of  intersection, 
for  the  purposes  of  the  convenient  working  of  the  mine.  And  where 
two  or  more  veins  unite,  the  oldest  or  prior  location  shall  take  the  vein 
below  the  point  of  union,  including  all  the  space  of  intersection. 

Sxo.  14  of  the  act  of  1872  is  identical  with  the  above. 
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Sbg.  2337.  Patemts  for  non-mineral  lands,  etc. 

Where  non-mineral  land  not  contiguous  to  the  vein  or  lode  is  used  or 
occupied  by  the  proprietor  of  such  vein  or  lode  for  mining  or  milling' 
purposes,  such  non-adjacent  surface-groimd  may  be  embraced  and  in- 
cluded in  an  application  for  a  patent  for  such  vein  or  lode,  and  the 
same  may  be  patented  therewith,  subject  to  the  same  preliminary  re- 
quirements as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes ; 
but  no  location  hereafter  made  of  such  non-adjacent  land  shall  exceed 
five  acres,  and  payment  for  the  same  must  be  made  at  the  same  rate  as 
fixed  by  this  dbapter  for  the  superficies  of  the  lode.  The  owner  of  a 
quartz-mill  or  reduction- works  not  owning  a  mine  in  connection  there- 
with, may  also  receive  a  patent  for  his  mill-site,  as  provided  in  this 
seciion. 

Bmc.  15  of  the  act  of  1872  is  the  same  as  the  above.  - 
Sbc.  2338.  State  or  Territorial  legislation  oonoernino  mineral  lands. 

■ 

As  a  condition  of  sale  in  the  absence  of  necessary  legislation  by  Con- 
grees,  the  local  legislature  of  any  State  or  Territory  may  provide  rules 
for  working  mines,  involving  easements,  drainage,  and  other  necessary 
means  to  their  complete  development;  and  those  conditions  shall  be 
fully  expressed  in  the  patent. 

Sbc.  6  of  the  act  of  1866,  is  identioal  with  the  above. 

Sec.  2339.  Vested  rights  to  use  of  water  ;  right  of  wat  for  canals,  etc. 

Whenever,  by  priority  of  possession,  rights  to  the  use  of  water  for 
mining,  agricultural,  manufacturing,  or  other  purposes,  have  vested  and 
accrued,  and  the  same  are  recognized  and  acknowledged  by  the  local 
cuBtomB,  laws,  and  the  decisions  of  courts,  the  possessors  and  owners 
of  such  vested  rights  shall  be  maintained  and  protected  in  the  same ; 
and  the  right  of  way  for  the  construction  of  ditches  and  canals  for  the 
purposes  herein  specified  is  acknowledged  and  confirmed ;  but  whenever 
any  person,  in  the  construction  of  any  ditch  or  canal,  injures  or  damages 
the  possession  of  any  settler  on  the  public  domain,  the  party  committing 
such  injury  or  damage  shall  be  liable  to  the  party  injured  for  such  injury 
or  damage. 

Sao.  9  of  the  act  of  1866,  is  the  same  as  the  above. 
Ssa  2340.  Patents,  etc.,  subject  to  vested  water-rights. 

All  patents  granted,  or  pre-emption  or  homesteads  allowed,  shall  be 
subject  to  any  vested  and  accrued  water-rights,  or  rights  to  ditches  and 
leaervoirs  used  in  connection  with  such  water-rights,  as  may  have  been 
acquired  under  or  recognized  by  the  preceding  section. 

Sso.  17  of  the  act  of  1870,  reads  thus:  Sbo.  17.  That  none  of  the  rights  conferred 
by  sections  five,  eight  and  nine  of  the  act  to  which  this  act  is  amendatory  shiJl  be 
abrogated  by  this  act,  and  the  same  are  heroby  extended  to  all  public  lands  affected 
by  this  act ;  and  all  patents  granted,  or  pre-emption  or  homesteads  allowed,  shfdl  be 
sabjeet  to  any  vested  and  accrued  water-rights,  or  rights  to  ditches  and  reservoirH 
used  in  connection  with  such  water-rights  as  may  have  been  acquired  tmder  or  recog- 
nized by  the  ninth  section  of  the  act  of  which  this  act  is  amendatory.  But  nothing 
in  this  act  shall  be  construed  to  repeal,  impair,  or  in  any  way  affect  the  provisions  of 
the  "  Act  granting  to  A.  Sntro  the  right  of  way  and  other  privileges  to  aid  in  the 
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construction  of  a  draining  and  exploring  tnnnel  to  the  OomstooJc  lode,  in  the  State 
of  Nevada,"  approved  July  twenty-fifth,  eighteen  hundred  and  sizty-siz. 

Sec.  2341.  Non-bonebal  lands  open  to  homesteads. 

Wherever,  upon  ihe  lands  heretofore  designAted  as  mineral  lands, 
which  have  been  excluded  from  survey  and  sale,  there  have  been  home- 
steads made  by  citizens  of  the  United  States,  or  persons  who  have  de- 
clared their  intention  to  become  citizens,  which  homesteads  have  been 
made,  improved,  and  used  for  agricultural  purposes,  and  upon  which 
there  have  been  no  valuable  mines  of  gold,  silver,  cinnabar,  or  copper 
discovered,  and  which  are  properly  agricultural  lands,  the  settlers  or 
owners  of  such  homesteads  shall  have  a  right  of  pre-emption  thereto, 
and  shall  be  entitled  to  purchase  the  same  at  the  price  of  one  dollar  and 
twenty-five  cents  per  acre,  and  in  quantity  not  to  exceed  one  hundred 
and  sixty  acres ;  or  they  may  avail  ^emsefves  of  the  provisions  of  chap- 
ter five  of  this  title  relating  to  "  Homesteads." 

Sbo.  10  of  the  act  of  1866,  is  substantially  the  above  with  the  addition  of  the  fol- 
lowing language,  after  the  words  *'one  handred  and  sixty  acres:"  ''Or  said  parties 
may  avail  themselves  of  the  provisions  of  the  act  of  Congress,  approved  May 
twentieth,  eighteen  hundred  and  sixty -two,  entitled  '  An  act  to  secure  homesteads 
to  actual  settlers  on  the  public  domain,'  and  acts  amendatory  thereof." 

Sec.  2342.  Mineral  lands,  how  set  apabt  as  agbicultubal. 

Upon  the  survey  of  the  lands  described  in  the  preceding  section,  the 
Secretary  of  the  Interior  may  designate  and  set  apart  such  portions  of 
the  same  as  are  clearly  agricultural  lands,  which  lands  shall  thereafter 
be  subiect  to  pre-emption  and  sale  as  other  pubhc  lands,  and  be  subject 
to  all  tine  laws  and  regulations  appUcable  to  the  same. 

Sbo.  11  of  the  act  of  1866,  is  as  above. 

Sec.  2343.  Power  of  the  President  to  provide  districts  and  officers. 

The  President  is  authorized  to  establish  additional  land-districts,  and 
to  appoint  the  necessary  officers  under  existing  laws,  wherever  he  may 
deem  the  same  necessary  for  the  pubhc  convenience  in  executing  the 
provisions  of  this  chapter. 

Sbo.  7  of  the  act  of  1866,  is  identical  with  the  above. 

Sec.  2344.  Provisions  of  this  chapter  not  to  affect  certain  riobt& 

Nothing  contained  in  this  chapter  shall  be  construed  to  impair,  m  any 
way,  rights  or  interests  in  mining  property  acquired  under  existing  laws ; 
nor  to  affect  the  provisions  of  the  act  entitled,  ^'  An  act  granting  to  A. 
Sutro  the  right  of  way  and  other  privileges  to  aid  in  the  construction  of 
a  draining  and  exploring  tunnel  to  the  Comstock  lode,  in  the  State  of 
Nevada,'*  approved  July  twenty-five,  eighteen  hundred  and  sixty-six. 

For  Sbo.  17  of  the  act  of  1870,  see  note  to  See.  2840,  ante, 

Sbo.  8  of  the  act  of  1866,  reads :  Sbo.  8.  That  the  right  of  way  for  the  constmotion 
of  highways  over  public  lands,  not  reserved  for  public  uses,  is  herebv  granted. 

The  last  clause  of  Ssa  16  of  act  of  1872,  reads  as  follows :  **Promded,  That  noth> 
ing  contained  in  this  act  shall  be  construed  to  impair,  in  any  way,  rights  or  interests 
in  mining  property  acquired  under  existing  laws." 
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Ssa  2345.  Muvxral  lakds  in  oebtain  States  exoeptied. 

The  provisioiiB  of  the  preceding  sections  of  this  chapter  shall  not 
apply  to  the  mineral  lands  situated  in  the  States  of  Michigan,  Wiscon- 
sin, and  Minnesota,  which  are  declared  free  and  open  to  exploraition  and 
purchase,  according  to  legal  subdivisions  in  like  mamier  as  before  the 
tenth  day  of  May,  eighteen  hundred  and  seventy-two ;  and  any  bona  fide 
entries  of  such  lands  within  the  States  named,  since  the  tenth  day  of 
May,  eighteen  hundred  and  seventy-two,  may  be  patented  without  refer- 
ence to  any  of  the  foregoing  provisions  of  this  chapter.  Such  lands 
shall  be  offered  for  pubhc  sale  in  the  same  manner,  at  tiie  same  Tnim'TYmTn 
price,  and  under  the  same  rights  of  pre-emption,  as  other  public  lands. 

Act  of  Feb.  18,  1878,  is  Bimiiar  to  the  above. 

Ssa  2346.  Wha.t  gbants  not  to  iNca:.nDE  mineral  lands. 

No  act  passed  at  the  first  session  of  the  Thirty-eighth  Congress,  grant- 
ing lands  to  State;s  or  corporations  to  aid  in  the  construction  of  roads  or 
for  other  purposes,  or  to  extend  the  time  of  grants  made  prior  to  the 
thirtieth  day  of  January,  eighteen  hundred  and  sixty-five,  shall  be  so 
construed  as  to  embrace  mineral  lands,  which,  in  all  cases,  are  reserved 
exclusively  to  the  United  States,  unless  otherwise  specially  provided  in 
the  act  or  acts  making  the  grant. 

Act  of  Jan.  80,  1865,  18  U.  S.  Stat.  567,  is  identioal  with  the  above. 

Ssa  2347.  Entbt  of  ooal-lands. 

Every  person  above  the  age  of  twenty-one  years,  who  is  a  citizen  of 
the  United  States,  or  who  has  declared  his  intention  to  become  such,  or 
any  association  of  persons  severally  qualified  as  above,  shall,  upon  ap- 
plication to  the  register  of  the  proper  land-office,  have  the  right  to  enter 
Dy  legal  subdivisions  auy  quantity  of  vacant  coal-lands  of  the  United 
States  not  otherwise  appropriated  or  reserved  by  competent  authority, 
not  exceeding  one  himdred  and  sixty  acres  to  such  individual  person,  or 
three  hundred  aad  twenty  acres  to  such  association,  upon  payment  to 
the  receiver  of  not  less  than  ten  dollars  per  acre,  for  such  lauds  where 
the  same  shall  be  situated  more  than  fifteen  miles  from  any  completed 
railroad,  and  not  less  than  twenty  dollars  per  acre  for  such  lands  as  shall 
be  within  fifteen  miles  of  such  road. 

Sbo.  1,  act  of  1873,  is  the  same  as  the  above. 

Sec.  2348.  Pbe-emption  of  ooal-lands. 

Any  person  or  association  of  persons  severally  qualified  as  above  pro- 
vided, who  have  opened  and  improved,  or  shall  hereafter  open  and  im- 
prove any  coal  mine  or  mines  upon  the  public  lands,  and  shaU  be  in  actual 
poesession  of  the  same,  shall  be  entitled  to  a  preference-right  of  entry 
under  the  preceding  section,  of  the  mines  so  opened  and  improved  : 
I^rovidedj  That  when  any  association  of  not  less  than  four  persons,  sev- 
erally qualified  as  above  provided,  shall  have  expended  not  less  than  five 
thousand  dollars  in  working  and  improving  any  such  mine  or  mines, 
such  association  may  enter  not  excee<£ng  six  hundred  and  forty  acres, 
including  such  mining  improvements. 

Ssa  2,  act  of  1873,  is  the  same  as  the  above. 
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Sec.  2349.  PBK-Ei£pnoN  of  cx)iL]>LANDS ;  when  oladcs  to  be  pbesekted. 

All  daims  under  the  preceding  section  must  be  presented  to  the  regis- 
ter of  the  proper  lfliid-(£[strict  within  sixty  days  after  the  date  of  actual 
possession  and  the  commencement  of  improvements  on  the  land,  by  the 
filing  of  a  declaratory  statement  therefor ;  but  when  the  township  plat 
is  not  on  file  at  the  date  of  such  improvement,  filing  must  be  made  within 
sixty  days  from  the  receipt  of  such  plat  at  the  district  office;  and 
where  the  improvements  shall  have  been  made  prior  to  the  expiration  of 
three  months  from  the  third  day  of  March,  eighteen  hundred  and  seventy- 
three,  sixty  days  from  the  expiration  of  such  three  months  shall  be  al- 
lowed for  the  filing  of  a  declaratory  statement,  and  no  sale  under  the 
provisions  of  this  section  shall  be  allowed  until  the  expiration  of  six 
months  from  the  third  day  of  March,  eighteen  hundred  and  seventy- 
three. 

Seo.  8,  act  of  1878,  is  to  the  same  effect. 

Seo.  2350.  Only  one  entbt  allowed. 

The  three  preceding  sections  shall  be  held  to  authorize  only  one  entry 
by  the  same  person  or  association  of  persons ;  and  no  association  of 
persons,  any  member  of  which  shall  have  taken  the  benefit  of  such  sec- 
tions, either  as  an  individual  or  as  a  member  of  any  other  association, 
shall  enter  or  hold  any  other  lands  under  the  provisions  thereof ;  and 
no  member  of  any  association  which  shaU  have  taken  the  benefit  of  such 
section  shall  enter  or  hold  any  other  lands  under  their  provisions ;  and 
all  persons  claiming  under  section  twenty-three  hundred  and*  forty-eight 
shall  be  required  to  prove  their  respective  rights  and  pay  for  the  lands 
filed  upon  within  one  year  from  the  time  prescribed  for  filing  their  re- 
spective claims ;  and  upon  failure  to  file  the  proper  notice  or  to  pay  for 
the  land  within  the  required  period,  the  same  shall  be  subject  to  entry 
by  any  other  qualified  applicant. 

Sxa  4,  act  of  1878,  is  the  same  as  the  above. 

Sec.  2351.  CoNFUCTiNa  claims. 

In  case  of  confiicting  claims  upon  coal-lands  where  the  improvements 
shall  be  commenced  after  the  third  day  of  March,  eighteen  hundred  and 
seventy-three,  priority  of  possession  and  improvement  followed  by  proper 
filing  and  continued  good  faith,  shall  determine  the  preference-right  to 
purchase.  And  also  where  improvements  have  already  been  made 
prior  to  the  third  dajf  of  March,  eighteen  himdred  and  seventy-three, 
division  of  the  land  clauned  may  be  made  by  legal  subdivisions,  to  include 
as  near  as  may  be  the  valuable  improvements  of  the  respective  parties. 
The  (Commissioner  of  the  General  Land  Office  is  authorized  to  issue  all 
needful  rules  and  regulations  for  carrying  into  effect  the  provisions  of 
this  and  the  four  preceding  sections. 

Sbo.  5,  act  of  1878,  is  identical  with  the  aboye. 

Seo.  2352.  Existing  rights.  . 

Nothing  in  the  five  preceding  sections  shall  be  construed  to  destroy 
or  impair  any  rights  which  may  have  attached  prior  to  the  third  day  of 
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March,  eighteen  hundred  and  Beventy-three,  or  to  authorize  the  sale  of 
lands  valuable  for  mines  of  gold,  silver,  or  copper. 

Sso.  6,  act  of  1878,  is  the  same  as  the  above. 

MISOELLANEOUS  PBOVISIONS. 

SsonoN    910.  Possessory  actions  for  recovery  of  mining  titles. 
2238.  Fees  and  commissions  of  registers  and  receivers. 
2258.  Lands  not  subject  to  pre-emption. 
2386.  Title  to  town-lots  subject  to  mineral  rights. 
2406.  Public  surveys  extended  over  mineral  lands. 

2471.  Penalty  for  false  making  or  altering  instruments  concerning  mineral 

lands  in  California. 

2472.  Penalty  for  false  making  or  dating  instruments  concerning  mineral 

lands  on  Mexican  grants  in  California. 
2478.  Penalty  for  presenting  false  or  counterfeited  papers,  or  prosecuting 
fraudulent  suit  for  mineral  lands  in  Oalifomuu 

SBa  910.    POSSBSSOBY  ACTIONS  CONCERNING  MININa  TITLES. 

No  possessory  action  between  persons,  in  any  court  of  the  United 
States,  for  the  recovery  of  any  mining  title,  or  for  damages  to  any  such 
title,  shall  be  affected  by  the  fact  that  the  paramoimt  title  to  the  land 
in  which  such  mines  lie  is  in  the  United  States ;  but  each  case  shall  be 
adjudged  by  the  law  of  possession. 

Sso.  9,  act  of  Feb.  27,  1865,  13  U.  S.  Stat.  441. 
SkC.  2238.    RbOISTEBS'  and  RECErVBRS^  FEES  AND  COMMISSIONS. 

Begisters  ai^d  receivers,  in  addition  to  their  salaries,  shall  be  allowed 
each  the  following  fees  and  commissions,  namely: 

1.  A  fee  of  one  dollar  for  each  declaratory  statement  filed  and  for 
services  in  acting  on  pre-emption  claims. 

2.  A  commission  of  one  per  centiun  on  all  moneys  received  at  each 
receiver's  ofiBice. 

3.  A  commission  to  be  paid  by  the  homestead  applicant,  at  the  time 
of  entry,  of  one  per  centum  on  the  cash  price,  as  fixed  by  law,  of  the  land 
applied  for ;  and  a  like  commission  when  the  claim  is  finally  established, 
and  the  certificate  therefor  issued  as  the  basis  of  a  patent. 

4.  The  same  conmiission  on  lands  entered  under  any  law  to  encourage 
the  growth  of  timber  on  western  prairies,  as  allowed  when  the  like 
quantity  of  land  is  entered  with  money. 

5.  For  locating  military  boimty-land  warrants,  issued  since  the  eleventh 
day  of  February,  eighteen  hundred  and  forty-seven,  and  for  locating 
agricultural-college  land-scrip,  the  same  commission,  to  be  paid  by  the 
holder  or  assignee  of  each  warrant  or  scrip,  as  is  allowed  for  sales  of  the 
pubHc  lands  for  cash,  at  the  rate  of  one  dollar  and  twenty-five  cents  per 
acra 

6.  A  fee,  in  donation  cases,  of  five  dollars  for  each  final  certificate  for 
one  himdred  and  sixty  acres  of  land,  ten  dollars  for  three  hundred  and 
twenty  acres,  and  fifteen  dollars  for  six  hundred  and  forty  acres. 

7.  In  the  location  of  lands  by  States  and  corporations  under  grants 
from  Congress  for  railroads  and  other  purposes,  (except  for  agricultural 
colleges,)  a  fee  of  one  dollar  for  each  final  location  of  one  hundred  and 
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sixty  acres ;  to  be  paid  by  the  State  or  oorporation  making  such 
location. 

8.  A  fee  of  five  dollars  per  diem  for  superintending  public  land  sales 
at  their  respective  offices ;  and,  to  each  receiver,  mileage  in  going  to  and 
returning  from  depositing  the  public  moneys  received  by  him. 

9.  A  fee  of  ^ye  dollars  for  filing  and  acting  upon  each  application  for 
patent  or  adverse  claim  filed  for  mineral  lands,  to  be  paid  by  the 
respective  parties. 

10.  Registers  and  receivers  are  allowed,  jointly,  at  the  rate  of  fifteen 
cents  per  hundred  words  for  testimony  reduced  by  them  to  writing  for 
claimants,  in  establishing  pre-emption  and  homestead  rights. 

11.  A  like  fee  is  provided  in  the  preceding  subdivision,  when  such 
writing  is  done  in  the  land-office,  in  establishing  claims  for  mineral 
lands. 

12.  Registers  and  receivers  in  Oalifomia,  Oregon,  Washington, 
Nevada,  Colorado,  Idaho,  New  Mexico,  Arizona,  Utah,  Wyoming,  and 
Montana,  are  each  entitled  to  collect  and  receive  fifty  per  centum  on  the 
fees  and  commissions  provided  for  in  the  first,  third,  and  tenth  subdi- 
visions of  this  section. 

The  subdivisions,  9  and  11,  relating  to  mineral  lands,  are  sabstantially  like  Seo.  12 
of  act  of  1872. 

Sec.  2258.  Lands  not  subject  to  pbs>-emption. 

The  following  classes  of  lands,  unless  otherwise  specially  provided  for 
by  law,  shall  not  be  subject  to  the  rights  of  pre-emption,  to  wit : 

1.  Lands  included  in  any  reservation  by  any  treaty,  law,  or  proclama- 
tion of  the  President,  for  any  purpose. 

2.  Lands  included  within  the  Hmits  of  any  incorporated  town,  or 
selected  as  the  site  of  a  city  or  town. 

3.  Lands  actually  settled  and  occupied  for  purposes  of  trade  and  busi- 
ness, and  not  for  agriculture. 

4.  Lands  on  which  are  situated  any  known  salines  or  mines. 

Seo.  10,  act  of  Sept.  4,  1841,  6  U.  8.  Stat.  455. 

Sec.  2386.  Title  to  town-lots  subject  to  mineral  rights. 

Where  mineral  veins  ai*e  possessed,  which  possession  is  recognized  by 
local  authority,  and  to  the  extent  so  possessed  and  recognized,  the  title 
to  town-lots  to  be  acquired  shall  be  subject  to  such  recognized  posses- 
sion and  the  necessary  use  thereof ;  but  nothing  contained  in  this  section 
shall  be  so  construed  as  to  recognize  any  color  of  title  in  possessors  for 
mining  purposes,  as  against  the  United  States. 

Sxo.  2,  act  of  March  3,  1865,  13  U.  S.  Stat.  530. 

Sec.  2406.  Public  surveys  extended  over  mineral  lands. 

There  shall  be  no  further  geological  survey  by  the  Government,  unless 
hereafter  authorized  by  law;  The  public  surveys  shall  extend  over  all 
mineral  lands ;  and  all  subdividing  of  surveyed  lands  into  lots  less  than 
one  himdred  and  sixty  acres  may  be  done  by  county  and  local  surveyors 
at  the  expense  of  claimants ;  but  nothing  in  this  section  contained  shall 
require  the  sui'vey  of  waste  or  useless  lands. 

Sbo.  9,  act  of  1870,  16  U.  S.  Stat.  218. 
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Ssa  2471.   PSNALTT  FOB  OVFBNOEB  OONOEBNINa  MINEBAL  LAliDB  IN  CaLIFOBNIA. 

Every  person  who  fidsely  makes,  alters,  forges,  or  counterfeits,  or 
causes  or  procures  to  be  falsely  made,  altered,  forged,  or  counterfeited ; 
or  willingly  aids  and  assists  in  the  false  making,  altering,  forging,  or 
counterf eitmg  any  petition,  certificate,  order,  report,  decree,  concession, 
denouncement,  deed,  patent,  oonOrmation,  disefio,  map,  expediente,  or 
part  of  an  expediente,  or  any  title-paper,  or  evidence  of  title,  right,  or 
ckdm  to  lands,  mines,  or  minerals  in  Califomia,  or  any  instrument  of 
writing  whatever  in  relation  to  lands  or  mines  or  minerals  in  the  State  of 
Oalifomia,  for  the  purpose  of  setting  up  or  establishing  against  the 
United  States  any  claim,  right,  or  title  to  lands,  mines,  or  minerals 
within  the  State  of  California,  or  for  the  purpose  of  enabling  any  person 
to  set  up  or  establish  any  such  daim ;  and  every  person,  who,  for  such 
purpose,  utters  or  publishes  as  true  and  genuine  any  such  false,  forged, 
altered,  or  counterfeited  petition,  certificate,  order,  report,  decree,  con- 
cession, denouncement,  deed,  patent,  confirmation,  disefio,  map,  expe- 
diente or  part  of  an  expediente,  title-paper,  evidence  of  right,  title,  or 
daim  to  lands  or  mines  or  minerals  in  ihe  State  of  Califomia,  or  any 
instrument  of  writing  whatever  in  relation  to  lands  or  mines  or  minerals 
in  the  State  of  California,  shall  be  punishable  by  imprisonment  at  hard 
labor  not  less  than  three  years  and  not  more  than  ten  years,  and  by  a 
fine  of  not  more  than  ten  tiiousand  dollars. 

8x0.  1,  act  of  May  18,  1858,  11  U.  8.  Btat  290. 

Sec  2472.  Penalty  fob  falsely  dating  tttle-pafebs. 

Every  person  who  makes,  or  causes  or  procures  to  be  made,  or  will- 
ingly aidis  and  assists  in  making  any  f asely  dated  petition,  certificate, 
order,  report,  decree,  concession,  denouncement,  deed,  patent,  confirma- 
tion, disefio,  map,  expediente  or  part  of  an  expediente,  or  any  title-paper, 
or  written  evidence  of  right,  title,  or  daim,  under  Mexican  authority,  to 
any  lands,  mines,  or  minerals  in  the  State  of  California,  or  any  instru- 
ment of  writing  in  relation  to  lands  or  mines  or  minerals  in  the  State  of 
California,  having  a  fsdse  date,  or  falsely  purporting  to  be  made  by  any 
Mexican  officer  or  authority  prior  to  the  seventh  day  of  July,  eighteen 
hundred  and  forty-six,  for  the  purpose  of  setting  up  or  establishing  any 
daim  against  the  United  States  to  lands  or  mines  or  minerals  within  the 
State  of  California,  or  of  enabling  any  person  to  set  up  or  establish  any 
such  daim;  and  every  person  who  signs  his  name  as  governor,  secretary, 
or  other  pubhc  officer  acting  under  Mexican  authority,  to  any  instrument 
of  writing  falsdy  purportii^  to  be  a  grant,  concession,  or  denouncement 
under  Mexican  authority,  and  during  its  existence  in  California,  of  lands, 
mines,  or  minerals,  or  f aJsdy  purporting  to  be  an  inf orme,  report,  record, 
confirmation,  or  other  proceeding  on  application  for  grant,  concession, 
or  denouncement  under  Mexican  authority,  during  its  existence  in  Cali- 
fornia, of  lands,  mines,  or  minerals,  shall  be  puniahable  as  prescribed  in 
the  preceding  section. 

Brno.  2,  aefc  of  May  18,  1858,  11  U.  8.  Stat.  291. 
Sbc  2473.  Penalty  fob  pbesenting  false  evidence. 

Every  person  who^  for  the  purpose  of  setting  up  or  establishing  any 
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claim  against  the  United  States  to  lands,  mines,  or  minerals  mthin  the 
State  of  Oalifomia,  presents,  or  causes  or  procures  to  be  presented, 
before  any  couit,  judge,  commission,  or  commissioner,  or  other  officer  of 
the  United  States,  any  false,  forged,  altered,  or  counterfeited  petition, 
certificate,  order,  report,  decree,  concession,  denouncement,  deed,  patent, 
diseno,  map,  expediente  or  part  of  an  expediente,  title-paper,  or  written 
evidence  of  right,  title,  or  claim  to  lands,  minerals,  or  mines  in  the  State 
of  OcJif omia,  knowing  the  same  to  be  false,  forged,  altered,  or  counter- 
feited, or  any  falsely  dated  petition,  certificate,  order,  report,  decree,  con- 
cession, denouncement,  deed,  patent,  confirmation,  disefio,  map,  expedi- 
ente or  part  of  an  expediente,  title-paper,  or  written  evidence  of  right, 
title,  or  claim  to  lands,  mines,  or  minerals  in  California,  knowing  the 
same  to  be  falsely  dated;  and  every  person  who  prosecutes  in  any  court 
of  the  United  States,  by  appeal  or  otherwise,  any  claim  against  the 
United  States  for  lands,  mines,  or  minerals  in  Oalifomia,  whidi  claim  is 
founded  upon,  or  evidenced  by,  any  petition,  certificate,  order,  report, 
decree,  concession,  denouncement,  deed,  patent,  confirmation,  disefio, 
map,  expediente  or  part  of  an  expediente,  title-paper,  or  vmtten  evidence 
of  right,  title,  or  clcum,  which  has  been  forged,  altered,  counterfeited,  or 
falsely  dated,  knowing  the  same  to  be  forged,  altered,  counterfeited,  or 
falsely  dated,  shall  be  punishable  as  prescribed  in  section  twenty-four 
hundred  and  seventy-one. 

Sbo.  8,  act  of  May  18,  1858,  11  U.  8.  Stat.  291. 

SEa  5596.  Repeal  provisions. 

All  acts  of  Congress  passed  prior  to  said  first  day  of  December,  one 
thousand  eight  hundred  and  seventy-three,  any  portion  of  which  is 
embraced  in  any  section  of  said  revision,  are  hereby  repealed,  and  the 
section  applicable  thereto  shall  be  in  force  in  lieu  thereof ;  all  parts  of 
such  acts  not  contained  in  such  revision,  having  been  repealed  or  super- 
seded by  subsequent  acts,  or  not  being  general  or  permanent  in  their 
nature:  Provided^  That  the  incorporation  into  said  revision  of  any  gen- 
eral and  permanent  provision,  taken  from  an  act  making  appropriations,  or 
from  an  act  containing  other  provisions  of  a  private,  local,  or  temporary 
character,  shall  not  repeal,  or  in  any  way  affect  any  appropriation,  or  any 
provision  of  a  private,  local,  or  temporary  character,  contained  in  any  of 
said  acts ;  but  the  same  shall  remain  in  force ;  and  all  acts  of  Congress 
passed  prior  to  said  last  named  day,  no  part  of  which  are  embraced  in 
said  revision,  shall  not  be  affected  or  changed  by  its  enactment. — These 
statiUes  were  approved  June  22,  1874. 

No.  2.     LODE  AND   WATEB  LAW  OP  JULY  26,  1866. 

An  act  granting  the  right  of  way  to  ditch  and  canal  owners  over  the  public  lands  and 

for  other  purposes. 

J^e  it  enacted^  etc.y  That  the  mineral  lands  of  the  pnblic  domain,  both 
surveyed  and  unsinnreyed,  are  hereby  declared  to  be  free  and  open  to  ex- 
ploration and  occupation  by  all  citizens  of  the  United  States,  and  those 
who  have  declared  their  intention  to  become  citizens,  subject  to  such 
regulations  as  may  be  prescribed  by  law,  and  subject  also  to  the  local 
customs  or  rules  of  miners  in  the  several  lYiiniTig  districts,  so  far  as  the 
same  may  not  be  in  conflict  with  the  laws  of  the  United  States. 
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Saa  2.  And  be  itjr/urther  enacted.  That  whenever  any  person,  or  asso- 
OBation  of  persons,  daim  a  vein  or  lode  of  quartz,  or  otner  rook  in  place, 
bearing  gold,  silver,  cinnabar,  or  copper,  having  previously  occupied  and 
improved  the  same  according  to  the  local  customs  or  rules  of  minerfi^in 
the  district  where  the  same  is  situated,  and  having  expended  in  actual 
labor  and  improvements  thereon  an  amount  of  not  less  than  one  thou- 
sand dollars,  and  in  regard  to  whose  possession  there  is  no  controversy 
t3r  opposing  daim,  it  shall  and  may  be  lawful  for  said  claimant,  or  asso- 
ciation of  claimants,  to  file  in  the  local  land  office  a  diagram  of  the  same, 
so  extended  laterally  or  otherwise  as  to  conform  to  the  local  laws,  cus- 
toms, and  rules  of  miners,  and  to  enter  such  tract  and  receive  a  patent 
therefor,  granting  such  mine,  together  with  the  right  to  follow  such  vein 
or  lode,  with  its  dips,  angles,  and  variations  to  any  depth,  although  it 
may  enter  the  land  adjoining,  which  land  adjoining  shall  be  sold  subject 
to  this  condition. 

Ssa  3.  And  be  it  further  enacted,  That  upon  the  filing  of  the  diagram 
as  provided  in  the  second  section  of  this  act,  and  posting  the  same  in  a 
conspicuous  place  on  the  claim,  together  with  a  notice  of  intention  to 
apply  for  a  patent,  the  register  of  the  land  office  shall  publish  a  notice 
(^  the  same  in  a  newspaper  published  nearest  to  the  location  of  said  claim, 
and  shall  sdso  post  such  notice  in  his  office  for  the  period  of  ninety  days  ; 
and  after  the  expiration  of  said  period,  if  no  adverse  claim  shall  have 
been  filed,  it  shall  be  the  d^ty  of  the  surveyor-general,  upon  application 
of  the  party,  to  survey  the  premises  and  make  a  plat  thereof,  indorsed 
with  his  approval,  designating  the  number  and  description  of  the  location, 
the  value  of  the  labor  and  improvements,  and  the  character  of  the  vein  ex- 
posed ;  and  upon  the  payment  to  the  proper  officer  of  five  dollars  per  acre, 
together  with  the  cost  of  such  survey,  plat,  and  notice,  and  giving  satis- 
factory evidence  that  said  diagram  and  notice  have  been  posted  on  the 
daim  during  said  period  of  ninety  days,  the  register  of  tiie  land  office 
shall  transmit  to  the  G^eral  Land  Office  said  plat,  survey,  and  descrip- 
tion, and  a  patent  shall  issue  for  the  same  thereupon.  But  said  plat, 
survey,  or  description  shall  in  no  case  cover  more  than  one  vein  or  lode, 
and  no  patent  shall  issue  for  more  than  one  vein  or  lode,  which  shall  be 
expressed  in  the  patent  issued. 

Sec.  4.  And  be  itjwther  enacted^  That  when  such  location  and  entry 
of  a  mine  shall  be  upon  unsmnreyed  lands,  it  shall  and  may  be  lawful, 
after  the  extension  thereto  of  the  public  surveys,  to  adjust  the  surveys 
to  the  limits  of  the  premises  according  to  the  location  and  possession 
and  plat  aforesaid ;  and  the  surveyor-general  may,  in  extending  the  sur- 
veys, vary  the  same  from  a  rectangular  form  to  suit  the  circtunstances 
of  the  country  and  the  local  rules,  laws,  and  customs  of  miners :  Pro- 
tndedy  That  no  location  hereafter  made  shall  exceed  two  himdred  feet  in 
length  along  the  vein  for  each  locator,  with  an  additional  daim  for  dis- 
covery to  the  discoverer  of  the  lode,  with  the  right  to  follow  such  vein  to 
any  depth  with  all  its  dips,  variations,  and  angles,  together  with  a  reason- 
able quantity  of  surface  for  the  convenient  working  of  the  same,  as  fixed 
by  local  rules :  And  provided  further,  That  no  person  may  make  more 
than  one  location  on  the  same  lode,  and  not  more  than  three  thousand 
feet  shall  be  taken  in  any  one  claim  by  any  association  of  persons. 

Sec.  6.  And  be  itjktrther  enacted,  That  as  a  further  condition  of  sale, 


20  LAWS. 

in  the  absence  of  necessary  legislation  by  Congress,  the  local  legislature 
of  any  State  or  Territory  may  provide  rules  for  working  mines  involving 
easements,  drainage,  and  other  necessary  means  to  their  complete  develop- 
ment;  and  those  conditions  shall  be  fully  expressed  in  the  patent. 

Ssa  6.  And  be  it  further  enactedy  That  vrhenever  any  adverse  claim- 
ants to  any  mine,  located  and  claimed  as  aforesaid,  shall  appear  before 
the  approval  of  the  survey,  as  provided  in  the  third  section  of  this  act^ 
all  proceedings  shall  be  stayed  until  final  settlement  and  adjudication, 
in  the  courts  of  competent  jurisdiction,  of  the  rights  of  possession  to 
such  claim,  when  a  patent  may  issue  as  in  other  cases. 

Ssc.  7.  And  be  it  further  enacted^  That  the  President  of  the  United 
States  be,  and  is  hereby,  authorized  to  establish  additional  land  districts, 
and  to  appoint  the  necessary  officers  under  existing  laws,  wherever  he 
may  dean  the  same  necessary  for  the  public  convenience  in  executing 
the  provisions  of  this  act. 

^Bc.  8.  And  be  itfwrther  enacted,  That  the  right  of  way  for  the  con- 
struction of  highways  over  public  lands,  not  reserved  for  public  uses,  is 
hereby  granted. 

Sec.  9.  And  be  it  further  enacted^  That  whenever,  by  priority  of  pos- 
session, rights  to  the  use  of  water  for  mining,  agricultural,  manu&cturing, 
or  other  purposes,  have  vested  and  accrued,  and  the  same  are  recognized 
and  acknowledged  by  the  local  customs,  laws,.and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vested  rights  shall  be  maintained  and 
protected  in  the  same ;  and  the  right  of  way  for  the  construction  of 
ditches  and  canals  ior  the  purposes  aforesaid  is  hereby  acknowledged 
and  confirmed :  Provided,  hotoever.  That  whenever,  after  the  passage 
of  this  act,  any  person  or  persons  shall,  in  the  construction  of  any  ditch 
or  canal,  injure  or  damage  the  possession  of  any  settler  on  the  public 
domain,  the  party  committing  such  injury  or  damage  shall  be  liable  to 
the  party  injured  for  such  injury  or  damage. 

Sec.  10.  And  be  it  further  en^xcted,  That  wherever,  prior  to  the  pas- 
sage of  this  act,  upon  the  lands  heretofore  designated  as  mineral  lands, 
wHch  have  been  excluded  from  survey  and  sale,  there  have  been  home- 
steads made  by  citizens  of  the  United  States,  or  persons  who  have  de- 
clared their  intention  to  become  citizens,  which  homesteads  have  been 
made,  improved,  and  used  for  agricultural  purposes,  and  upon  which 
there  have  been  no  valuable  mines  of  gold,  silver,  cinnabar,  or  copper 
discovei'ed,  and  which  are  properly  agricultural  lands,  the  said  settlers 
or  owners  of  such  homesteads  shall  have  a  right  of  pre-emption  thereto, 
and  shall  be  entitled  to  purchase  the  same  at  the  price  of  one  dollar  and 
twenty-five  cents  per  acre,  and  in  quantity  not  to  exceed  one  hundred 
and  sixty  acres ;  or  said  parties  may  avail  themselves  of  the  provisions 
of  the  act  of  Congress  approved  May  twenty,  eighteen  hundred  and 
sixty-two,  entitled  '^An  act  to  secure  homesteads  to  actual  settlers  on 
the  public  domain,"  and  acts  amendatory  thereof. 

Seo.  11.  And  be  it  further  enacted,  That  upon  the  survey  of  the 
lands  aforesaid,  the  Secretary  of  the  Interior  may  designate  and  set 
apart  such  portions  of  the  said  lands  as  are  clearly  agricultural  lands, 
which  lands  shall  thereafter  be  subject  to  pre-emption  and  sale  as  other 
public  lands  of  the  United  States,  and  subject  to  all  the  laws  and  regu- 
lations applicable  to  the  same. 

Approved  July  26,  1866. 
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No.  8.    PLAOEB  LAW  OF  JULY  9,  1570. 

An  act  to  amend  **  An  sot  granting  the  right  of  way  to  ditob  and  oanal  owners  over 

the  public  lands,  and  for  other  parpoBes.*' 

JBe  it  encbctedy  etc.,  That  the  act  granting  the  right  of  way  to  ditch 
and  canal  owners  oyer  the  public  lands,  and  for  other  purposes,  approved 
July  twenty-six,  eighteen  hundred  and  sixty-six,  be,  and  the  same  is 
hereby,  amended  by  adding  thereto  the  following  additional  sections, 
numbered  twelve,  thirteen,  fourteen,  fifteen,  sixteen,  and  seventeen, 
respectively,  which  shall  hereafter  constitute  and  form  a  part  of  the 
aforesaid  act. 

Sec  12.  And  be  it  further  enacted,  That  claims  usually  called '^placers," 
including  all  forms  of  deposit,  excepting  veins  of  quartz,  or  other  rock 
In  place,  shall  be  subject  to  entry  and  pateut  under  this  act,  under  like 
circumstances  and  conditions,  and  upon  similar  proceedings,  as  are  pro- 
vided for  vein  or  lode  claims :  Provided,  That  where  the  lands  have 
been  previously  surveyed  by  the  United  States,  the  entry  in  its  exterior 
limits  shall  conform  to  the  legal  subdivisions  of  the  pubHc  lands,  no 
further  survey  or  plat  in  such  case  being  required,  and  the  lands  may  be 
paid  for  at  the  rate  of  two  dollars  and  fifty  cents  per  acre :  Provided 
further.  That  legal  subdivisions  of  forty  acres  may  be  subdivided  into 
ten-acre  tracts ;  and  that  two  or  more  persons,  or  associations  of  persons, 
having  contiguous  claims  of  any  size,  although  such  claims  may  be  less 
than  ten  acres  each,  may  make  joint  entry  thereof :  And  provided  further. 
That  no  location  of  a  placer  daim,  hereafter  made,  shall  exceed  one  hun- 
dred and  sixty  acres  for  any  one  person  or  association  of  persons,  which 
location  shall  conform  to  the  United  States  surveys ;  and  nothing  in  this 
section  contained  dhall  defeat  or  impair  any  bona  Jide  pre-emption  or 
homestead  daim  upon  agricultural  lands,  or  authorize  the  sale  of  the 
improvements  of  any  bona  fide  settler  to  any  purchaser. 

Sec.  13.  And  be  it  further  enacted.  That  where  said  person  or  associa- 
tion, they  and  their  grantors,  shall  have  held  and  worked  their  said  claims 
for  a  period  equal  to  the  time  prescribed  by  the  statute  of  limitations  for 
mining  claims  of  the  State  or  Territory  where  the  same  may  be  situated, 
evidence  of  such  possession  and  working  of  the  claims  for  such  period 
shall  be  suffident  to  establish  a  right  to  a  patent  thereto  under  this  act, 
in  the  absence  of  any  adverse  daim :  Provided,  however.  That  nothing 
in  this  act  shall  be  deemed  to  impair  any  Hen  which  may  have  attached 
in  any  way  whatever  to  any  mining  daun  or  property  thereto  attached 
prior  to  the  issuance  of  a  patent. 
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Sec.  14.  And  be  it  further  enacted.  That  all  ex  parte  affidavits  required 
to  be  made  under  this  act,  or  the  act  of  which  it  is  amendatory,  may  be 
verified  before  any  officer  authorized  to  administer  oaths  within  the  land 
district  where  the  claims  may  be  situated. 

Ssa  16.  And  be  it  further  erected,  That  registers  and  receivers  shall 
receive  the  same  fees  for  services  under  this  act  as  are  provided  by  law 
for  like  services  under  other  acts  of  Congress,  and  that  effect  shall  be 
given  to  the  foregoing  act  according  to  such  regulations  as  may  be  pre- 
scribed by  the  Oommissioner  of  the  General  Land  Office. 
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Sbo.  16.  And  be  it  further  enacted,  That  bo  mnch  of  the  act  of  March 
third,  eighteen  hundred  and  fifty-three,  entitled  "An  act  to  |)roYide  for 
the  Burvey  of  the  pubHc  landB  in  Oalifomia,  the  grantiitg  of  pre-emption 
rights,  and  for  other  purposes,'^  aB  provides  that  none  other  than  town- 
slup  Imes  shall  be  surveyed  where  the  lands  are  mineral,  is  hereby  re- 
pealed. And  the  public  surveys  are  hereby  extended  over  all  such  lands : 
Provided,  That  all  subdividing  of  surveyed  lands  into  lots  less  than  one 
hundred  and  sixty  acres  may  be  done  by  county  and  local  surveyors  at 
the  expense  of  the  claimants :  And  provided  further,  That  nothing 
herein  contained  shall  require  the  survev  of  waste  or  useless  lands. 

Skc.  17.  And  he  it  further  en<zcted.  That  none  of  the  rights  conferred 
by  sections  five,  eight,  and  nine,  of  the  act  to  which  this  act  is  amend- 
atoiT,  shall  be  abrogated  by  this  act,  and  the  same  are  hereby  extended 
to  ail  public  lands  sheeted  by  this  act ;  and  all  patents  granted,  or  pre- 
emption or  homesteads  allowed,  shall  be  subject  to  any  vested  and  accrued 
water  rights,  or  rights  to  ditches  and  reservoirs  used  in  connection  with 
such  water  rights  as  may  have  been  acquired  under  or  recognized  by  the 
ninth  section  of  the  act  of  which  this  act  is  amendatory.  But  nothing 
in  this  act  shall  be  construed  to  repeal,  impair,  or  in  any  way  affect  the 
provisions  of  the  "  Act  granting  to.  A.  Sutro  the  right  of  way  and  other 
privileges  to  aid  in  the  construction  of  a  draining  and  exploring  tunnel 
to  the  Comstock  lode,  in  the  State  of  Nevada,"  approved  July  twenty- 
fifth,  eighteen  hundred  and  sixty-six. 

Approved  July  9,  1870. 

No.  4.     TABLE  OF  PARALLEL  REFEBENOES. 


Act  of  July  26th,  1866, 14  U.  S.  Stats.  252. 

Revised  Statutes. 

Sec.  1 (Sec.  2319.) 

Seo.  2 (Sec.  2326.) 

Sec.  8 (Sec.  2326.) 

Sec.  4 (Sec.  2320.) 

Sec.  5 (Sec.  2338.) 

Sec.  6 (Sec.  2326.) 

Sec.  7 (Seo.  2843.) 

Sec.  8 

Sec.  9 (Sec.  2839.) 

Sec.  10 (Sec.  2341.) 

Sec.  11 (Sec.  2342.) 

Act  of  July  9th,  1870, 16  U.  S.  Stats.,  218. 

Sec.  12 (Sees.  2329,  2330.) 

Sec.  13 (Sec.  2332.) 

Seo.  14 (Sec  2835.) 

Sec.  15 

Seo.  16 

Revised  Statutes. 

Sec.  2319 Sec.  1,  Act  of  1872. 

Sec.  2320 Sec.  2,  Act  of  1872. 

Seo.  2321 Seo.  7,  Act  of  1872. 

Sea  2322 Sec.  3,  Act  of  1872. 

Sec.  2328 Sec.  4,  Act  of  1872. 

Sec.  2324 Sec.  6,  Act  of  1872. 

Sec.  2325 Sec.  6,  Act  of  1872. 

Sec.  2326 Sec.  7,  Act  of  1872. 

Sec.  2327 Sec.  8,  Act  of  1872. 

Sec.  2328 Sec.  9,  Act  of  1872. 


Seo.  17 (Sees.  2340,2844.) 

Act  of  May  10th,  1872, 17  U.  S.  Stats.  91. 

Seo.  1 (Seo.  2819.) 

Seo.  2 (See.  2820.) 

Sec.  8 (Sec.  2322.) 

Seo.  4 (Seo.  2328.) 

Seo.  6 (Sec.  2824.) 

Sec  6 (Sec  2826.) 

Seo.  7 (Sees.  2821,  2826.) 

Sec  8 (Sec  2827.) 

Sec  9 (Sec  2828.) 

Sec.  10 (Sec  2881.) 

Sec.  11 (Sec  2888.) 

Sec  12 (Sees.  2834,  2844.) 

Sec  13 (Sec.  2886.) 

Sec  14 (Sec  2336.) 

Sec  15 (Sec.  2887.) 

Seo.  16 (Sec  2844.) 

Revised  Sututes. 

Sec  2329 Sec.  12,  Act  of  1870. 

Sec.  2330 Sec  12,  Act  of  1870. 

Sec  2381 Sec  10,  Act  of  1872. 

Seo.  2832 Seo.  18,  Aot  of  1870. 

Sec  2333 Sec  11,  Aot  of  1872. 

Sec  2334 Seo.  12,  Act  of  1872. 

Sec.  2335 Sec  18,  Act  of  1872,  and 

Sec.  14,  Aot  of  1870. 

Sec  2886 Sec  14,  Act  of  1872. 

Sec  2337 Sec  15,  Act  of  1872. 
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Rerlted  Statutes. 

Sec.  2838 Seo.  6,  Act  of  1866. 

Sec.  2889 Sec.  9,  Act  of  1866. 

Sec  2840 See.  17,  Act  of  1870. 

'Sec.  2341 Sec.  10,  Act  of  1866. 

Sec  2342 Sec.  11,  Act  of  1866. 

Sec.  2343 Sec.  7,  Act  of  1866. 

Sec  2844 Sec.  17,  Act  of  1870,  and 

Sec  16,  Act  of  1872. 


Revised  Sututeii. 

Goal  Land  Law  of  March  3,  1873,  17 
Stats,  p.  607. 

Sec.  2847 Sec.  1,  Act  of  1878. 

Sec.  2848 Sec.  2.  Act  of  1878. 

Sec  2849 Sec.  8,  Act  of  1878. 

Sec.  2860 Sec  4,  Act  of  1878. 

Sec  2351 Sec  6,  Act  of  1878. 

Sec  2852 Sec.  6,  Act  of  1878. 

(The  coal  law  contains  aiz  sectiona  only.) 


No.  5.    ACT  OP  FEBBUABT  18,  1878— STATES  EXCEPTED. 

An  act  in  relation  to  mineral  lands. 

JBe  it  enacUsd,  etc.,  Thsb  -within  the  States  hereinafter  named,  deposits 
or  mines  of  iron  and  coal  be,*and  they  are  hereby,  excluded  from  the 
operationB  of  an  act  entitled  '^  An  act  to  promote  the  deyelopment  of  the 
mining  resources  of  the  United  States,"  approved  May  tenth,  eighteen 
hundred  and  seventy-two,  and  said  act  sh^  not  apply  to  the  mineral 
lands  situate  and  being  within  the  States  of  Michigan,  Wisconsin,  and 
Minnesota,  and  that  said  lands  are  hereby  declared  free  and  open  to  ex- 
ploration and  purchase,  according  to  the  legal  subdivisions  thereof,  as 
before  the  passage  of  said  act ;  and  that  any  bona  fide  entries  of  such 
lands  withm  said  States,  ^ce  the  passage  thereof,  may  be  patented 
without  reference  to  the  provisions  of  said  act. 

Approved  February  18,  1873. 

Nc  6.    ACT  OP  BiABOH  1,  1878— ANNUAL  EXPENDITUBE. 

Ax  ACT  to  amend  an  act  entitled  '*  An  act  to  promote  the  development  of  the  mining 

resources  of  the  United  States.*' 

Beit  enacted,  etc.,  That  the  provisions  of  the  fifth  section  of  the  act 
entitled  '^  An  act  to  promote  the  development  of  the  mining  resources 
of  the  United  States,"  passed  May  tenth,  eighteen  hundred  and  seventy- 
two,  which  requires  expenditures  of  labor  and  improvements  on  claims 
located  prior  to  the  passage  of  said  act,  are  hereby  so  amended  that  the 
time  for  the  first  annual  expenditure  on  claims  located  prior  to  the  pas- 
sage of  said  act  shall  be  extended  to  the  tenth  day  of  June,  eighteen 
hundred  and  seventy-four. 

Approved  March  1,  1878. 

No.  7.    ACT  OP  JUNE  6,  1874~ANNUAIi  EXPENDITUBE. 

Ah  act  to  amend  the  act  entitled  '*  An  act  to  promote  the  development  of  the  mining 
resoaroes  of  Uie  United  States,"  passed  May  tenth,  eighteen  hundred  and  sev- 
enty-two. 

Be  it  enacted,  etc.,  That  the  provisions  of  the  fifth  section  of  the  act 
entitled  ^^  An  act  to  promote  the  development  of  the  mining  resoiu*ces  of 
the  United  States,  passed  May  tenth,  eighteen  hundred  and  seventy- 
two,  which  requires  expenditures  of  labor  and  improvements  on  claims 
located  prior  to  the  passage  of  said  act,  are  hereby  so  amended  that  the 
time  for  the  first  amiual  expenditure  on  claims  located  prior  to  the  pas- 
sage of  said  act  shall  be  extended  to  the  first  day  of  January,  eighteen 
hundred  and  seventy-five. 

Approved  June  6, 1874. 
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No.  8.     A.OT  OP  FEBBUABT  11,  1875— TUNNEL  AMENDMENT. 

Am  act  to  amend  section  two  thousand  three  hnndred  and  twenty-four  of  the  Be* 
vised  Statatea,  relating  to  the  development  of  the  mining  resources  of  the  United 
States. 

Be  it  enacted,  etc,  That  seotion  two  thouBaad  three  hundred  and 
twenty-f  oiir  of  the  Beyised  Statutes  be,  and  the  same  is  hereby,  amended 
so  that  where  a  person  or  oompany  has  or  may  run  a  tunnel  nir  the  pur- 
poses of  developing  a  lode  or  lodes,  owned  by  said  person  or  company, 
the  money  so  expended  in  said  tunnel  shall  be  taken  and  consideied  as 
expended  on  said  lode  or  lodes,  whether  located  prior  to  or  since  the 
passage  of  said  act,  and  such  person  or  company  shall  not  be  required  to 
perform  work  on  the  surface  of  said  lode  or  lodes  in  order  to  hold  the 
same  as  required  by  said  act. 

Approved  February  11, 1875. 

No.  9.    ACT  OP  MAY  6,  1876— STATES  EXCEPTED. 

An  act  to  ezolnde  the  States  of  Missouri  and  Kansas  from  the  provisions  of  the  aet 
of  Gongress  entitled  **  An  act  to  promote  the  development  of  the  mining  re- 
sources of  the  United  States,*'  approved  May  tenth,  eighteen  hundred  and 
seventy-two. 

Be  U  enacted,  etc,.  That  within  the  States  of  Missouri  and  Kansas 
deposits  of  coal,  iron,  lead,  or  other  mineral  beu  and  they  are  hereby, 
excluded  from  the  operation  of  the  act  entitled  ^  An  act  to  promote  the 
development  of  the  ininiTig  resoiu*ces  of  the  United  States,'^  approved 
May  tenth,  eighteen  hundred  and  seventy-two,  and  all  lands  in  said  States 
shaJl  be  subject  to  disposal  as  agricultural  lands. 

Approved  May  6,  1876. 

No.  10.    AOT  OF  JAKUABY  22,  1880.— AGENTS— ANNUAL 

EXPENDITUBS. 

An  act  to  amend  sections  twenty-three  hundred  and  twenty-foor  and  twenty-three 
hundred  and  twenty-five  of  the  Revised  Statutes  of  the  United  States,  concern- 
ing mineral  lands. 

JBe  it  enacted,  etc,.  That  section  twenty-three  hundred  and  twenty- 
five  of  the  Bevised  Statutes  of  the  United  States  be  amended  by  adding 
thereto  the  following  words :  ^^  Provided,  That  where  the  claimant  for 
a  patent  is  not  a  resident  of  or  within  the  land  district  wherein  the  vein, 
lode,  ledge,  or  deposit  sought  to  be  patented  is  located,  the  application 
for  patent  and  the  affidavits  required  to  be  made  in  this  section  by  the 
claimant  for  such  patent  may  be  made  by  his,  her,  or  its  authorized 
agent,  where  said  agent  is  conversant  with  the  facts  sought  to  be  estab* 
lished  by  said  affidavits :  And  provided.  That  this  section  shall  apply  to 
all  applications  now  pending  for  patents  to  mineral  lands." 

Sec.  2.  That  section  twenty-three  hundred  and  twenty-four  of  the  Be- 
yised Statutes  of  the  United  States  be  amended  by  addmg  the  following 
words:  ^^JProvided,  That  the  period  within  which  the  work  required  to 
be  done  annually  on  all  unpatented  mineral  claims  shall  commence  on 
the  first  day  of  January,  succeeding  the  date  of  location  of  such  daim, 
and  this  section  shall  apply  to  all  claims  located  since  the  tenth  day  of 
May,  anno  Domini  eighteen  hundred  and  seventy-two." 

Approved  January  22,  1880. 


SUPPLEMENT  TO  LAWS. 

No.  IM.    ACT  OF  APRIL  26,  1888.    AGENT— ADVERSE  CLAIM- 
CITIZENSHIP  OP  APPLICANT. 

Ax  ACT  to  amend  seotioii  twenty-three  hundred  and  twenty-six  of  the  Revised 
Statutes,  in  regard  to  mineral  lands,  and  for  other  purposes. 

Be  ii  enaciedy  etc..  That  the  adverse  claim  required  by  section  twenty- 
three  hundred  and  twenty-six  of  the  Revised  Statutes  may  be  verified 
by  the  oath  of  any  duly  authorized  agent  or  attorney-in-fact  of  the  ad- 
verse claimant,  cognizant  of  the  '  facts  stated,  and  the  adverse 
claimant,  if  residing  or  at  the  time  being  beyond  the  limits  of  the 
district  wherein  the  claim  is  situated,  may  make  oath  to  the  adverse 
claim  before  the  clerk  of  any  court  of  record  of  the  United  States  or 
of  the  State  or  Territory  where  the  adverse  claimant  may  then  be,  or 
before  any  notary  public  of  such  State  or  Territory. 

Ssc.  2.  That  applicants  for  mineral  patents,  if  residing  beyond  the 
limits  of  the  district  wherein  the  claim  is  situated,  may  make  any  oath 
or  affidavit  required  for  proof  of  citizenship  before  the  clerk  of  any 
court  of  record,  or  before  any  notary  public  of  any  State  or  Territory. 
Approved,  April  26,  1882. 

The  above  law  modifies  the  rulings  on  pages  124,  133,  and  218,  as  to 
adverse  claims — also  the  instructions  on  page  65,  and  the  ruling  on 
page  26t,  touching  proof  of  citizenship  of  applicants  for  patent. 


BBia  vxinufDocK  ioae ;  ana  me  same  ngni  oi  way  snail  extend  northerly 
and  southerly  on  the  course  of  said  lode,  either  within  the  same,  or  east 
or  west  of  the  same ;  and  also  on  or  along  any  other  lode  which  may  be 
discovered  or  developed  by  the  said  tunnel. 

Ssa  2.  And  be  further  enacted^  That  the  right  is  hereby  granted  to 
the  said  A.  Sutro,  his  heirs  and  assigns,  to  purchase  at  one  dollar  and 
twenty-five  cents  per  acre,  a  sufficient  amount  of  public  land  near  the 
mouth  of  said  timnel  for  the  use  of  the  same,  not  exceeding  two  sec- 
tions, and  such  land  shall  not  be  mineral  land,  or  in  the  bona  fide  pos- 
session of  other  persons  who  claim  imder  any  law  of  Ck>ngre8s  at  the 
time  of  the  passage  of  this  act,  and  all  minerals  existing  or  which  shall  be 
discovered  therein  are  excepted  from  this  grant ;  that  upon  filing  a  plat 
of  said  land  the  Secretary  of  the  Interior  shall  withdraw  the  same  from 
sale,  and  upon  payment  for  the  same  a  patent  shall  issue.  And  the  said 
A.  Sutro,  his  heirs  and  assigns,  are  hereby  granted  the  right  to  purchase, 
at  five  dollars  per  acre,  such  mineral  veins  and  lodes  within  two  thou- 
sand feet  on  eadi  side  of  said  tunnel  as  shall  be  cut,  discovered,  or  de- 
veloped by  running  and  constructing  the  same,  through  its  entire  ex- 
tent, with  all  the  dips,  spurs,  and  angles  of  such  lodes,  subject,  however, 
to  the  provisions  of  this  act,  and  to  such  legislation  as  Congress  may 
hereafter  provide :  JProvidedy  That  the  Comstock  lode,  with  its  dips, 
spurs,  and  angles,  is  excepted  from  this  grant,  and  all  other  lodes,  with 
their  dips,  spui^s,  and  angles,  located  witbin  the  said  two  thousand  feet, 
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EXPENDTTUEE. 

An  act  to  amend  seofcions  twenty-three  hundred  and  twenty-f  oar  and  twenty-three 
hundred  and  twenty-five  of  the  Beyiaed  Statutes  of  the  United  States,  concern- 
ing  mineral  lands. 

Be  it  enacted^  etc^  That  section  twenty-three  hundred  and  twenty- 
five  of  the  Bevised  Statutes  of  the  United  States  be  amended  by  adding 
thereto  the  following  words:  ^^Promdedj  That  where  the  daimant  for 
a  patent  is  not  a  resident  of  or  within  the  land  district  wherein  the  vein, 
lode,  ledge,  or  deposit  sought  to  be  patented  is  located,  the  application 
for  patent  and  the  affidavits  required  to  be  made  in  this  section  by  the 
claimant  for  such  patent  may  be  made  by  his,  her,  or  its  authorized 
agent,  where  said  agent  is  conversant  with  the  facts  sought  to  be  estab- 
lished by  said  affidavits :  And  provided^  That  this  section  shall  apply  to 
all  applications  now  pending  for  patents  to  mineral  lands/' 

Sec.  2.  That  section  twenty-three  hundred  and  twenty-four  of  the  Be- 
vised Statutes  of  the  United  States  be  amended  by  adding  the  following 
words:  ^^JProvidedj  That  the  period  within  which  the  work  required  to 
be  done  annually  on  all  unpatented  mineral  claims  shall  commence  on 
the  first  day  of  January,  succeeding  the  date  of  location  of  such  claim, 
and  this  section  shall  apply  to  all  claims  located  since  the  tenth  day  of 
May,  anno  Domini  eighteen  hundred  and  seventy-two.^' 

Approved  January  22,  1880. 
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No.  11.     AGT  OF  HABOH  8,  1881~BniTS  AT  LAW. 

Air  JLOT  to  amend  aeotion  twenty-diree  kundred  and  twenty-six  of  the  Beyised  Stat- 
Qtea,  relating  to  snita  at  law  affecting  the  title  to  mining  olaima. 

£e  U  enacted,  etc,.  That  if,  in  any  action  brought  pursuant  to  section 
twenty-three  hundred  and  Wenty-six  of  the  Beyised  Statutes,  title  to 
the  ground  in  controversy  shall  not  be  established  by  either  party,  the 
jury  shall  so  find,  and  judgment  shall  be  entered  according  to  the  ver- 
dict. In  such  case  costs  shall  not  be  allowed  to  either  paxty,  and  the 
claimant  shall  not  proceed  in  the  land-office,  nor  be  entitled  to  a  patent 
for  the  ground  in  controversy,  until  he  shall  have  perfected  his  titla 

Approved  March  8,  1881. 

No.  12.     SUTJELO  OANAIi  AOT  OF  JULY  25,  1866. 

Ah  AOT  gnmlmg  to  A.  Sutro  the  ri^bt  of  way,  and  granting  other  privilegea  to  aid 
in  the  constraotion  of  a  draining  and  exploring  tonnd  to  the  Gomstook  lode, 
in  the  State  of  Nevada. 

.Be  U  enacted,  etc.,  That,  for  the  purpose  of  the  construction  of  a  deep 
draining  and  exploring  tunnel  to  and  beyond  the  '^  Comstock  lode,"  so- 
called,  in  the  State  of  Nevada,  the  right  of  way  is  hereby  granted  to  A. 
Suiaro,  his  heirs  and  assigns,  to  run,  construct,  and  excavate  a  mining, 
draining,  and  exploring  tunnel,  also  to  sink  mining,  working,  or  air  shafts 
along  the  line  or  course  of  said  tunnel,  and  connecting  with  the  same  at 
any  point  which  may  hereafter  be  selected  by  the  grantee  herein,  his 
heirs  or  assigns.  The  said  tunnel  shall  be  at  least  eight  feet  high  and 
eight  feet  wide,  and  shall  conmience  at  some  point  to  be  selected  by  the 
grantee  herein,  his  heirs  or  assigns,  at  the  hills  near  Carson  river,  and 
within  the  boundaries  of  Lyon  county,  and  extending  from  said  initial 
point  in  a  westerly  direction  seven  miles,  more  or  less,  to  and  beyond 
said  Comstock  lode ;  and  the  same  right  of  way  shall  extend  northerly 
and  southerly  on  the  course  of  said  lode,  either  within  the  same,  or  east 
or  west  of  the  same ;  and  also  on  or  along  any  other  lode  which  may  be 
discovered  or  developed  by  the  said  tunnel. 

Sxa  2.  And  be  further  enacted.  That  the  right  is  hereby  granted  to 
the  said  A.  Sutro,  his  heirs  and  assigns,  to  purchase  at  one  dollar  and 
twenty-five  cents  per  acre,  a  sufficient  amount  of  public  land  near  the 
mouth  of  said  timnel  for  the  use  of  the  same,  not  exceeding  two  sec- 
tions, and  such  land  shall  not  be  mineral  land,  or  in  the  bona  fide  pos- 
session of  other  persons  who  claim  imder  any  law  of  Congress  at  the 
time  of  the  passage  of  this  act,  and  all  minerals  existing  or  which  shall  be 
discovered  therein  are  excepted  from  this  grant ;  that  upon  filing  a  plat 
of  said  land  the  Secretary  of  the  Interior  shall  withdraw  the  same  from 
sale,  and  upon  payment  for  the  same  a  patent  shall  issue.  And  the  said 
A  Sutro,  his  heirs  and  assigns,  are  hereby  granted  the  right  to  purchase, 
at  five  dollars  per  acre,  such  mineral  veins  and  lodes  within  two  thou- 
sand feet  on  each  side  of  said  tunnel  as  shall  be  cut,  discovered,  or  de- 
veloped by  running  and  constructing  the  same,  through  its  entire  ex- 
tent^ with  all  the  dips,  spurs,  and  angles  of  such  lodes,  subject,  however, 
to  the  provisions  of  this  act,  and  to  such  legislation  as  Congress  may 
hereafter  provide :  JProvided,  That  the  Comstock  lode,  with  its  dips, 
spurs,  and  angles,  is  excepted  from  this  grant,  and  all  other  lodes,  with 
their  dips,  spurs,  and  angles,  located  wititdn  the  said  two  thousand  feet, 
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and  which  are  or  may  be,  at  the  passage  of  this  act,  in  the  actual  bona 
fide  possession  of  other  persons,  are  hereby  excepted  from  such  graat. 
And  the  lodes  herein  excepted,  other  than  the  Comstock  lode,  shall  be 
withheld  from  sale  by  the  United  States ;  and  if  such  lodes  shall  be 
abandoned  or  not  worked,  possessed,  and  held  in  conformity  to  existing 
mining  rules,  or  such  regulations  as  have  been  or  may  be  prescribed  by 
the  legislature  of  Nevada,  they  shall  become  subject  to  such  right  of 
purchase  by  the  gruitee  herem,  his  heirs  or  assigns. 

Seo.  3.  And  he  it  further  enacted^  That  all  persons,  companies,  or 
corporations  owning  claims  or  mines  on  said  Comstock  lode  or  any 
other  lode  drained,  benefited,  or  developed  by  said  tunnel,  shall  hold 
their  claims  subject  to  the  condition  (which  snaJl  be  expressed  in  any 
grant  they  may  hereafter  obtain  from  the  United  States)  that  they  shall 
contribute  and  pay  to  the  owners  of  said  tuimel  the  same  rate  of  duurges 
for  draining  or  otner  benefits  derived  from  said  tunnel  or  its  branches, 
as  have  been,  or  may  hereafter  be,  named  in  agreement  between  such 
owners  and  the  companies  representing  a  majority  of  the  estimated  value 
of  said  Comstock  lode  at  the  time  of  the  passage  of  this  act. 

Approved  July  26,  1866. 

No.  18.     TIMBER  GUTTING  ACT  OP  JUNE  8,  1878. 

An  act  authorizing  the  citizens  of  Colorado,  Nevada,  and  the  Territories  to  fell  and 
remove  timber  on  the  public  domain  for  mining  and  domestic  purposes. 

£e  it  enacted,  etc,,,  That  all  citizens  of  the  United  States  and  other 
persons,  bona  fide  residents  of  the  State  of  Colorado  or  Nevada,  or  either 
of  the  Territories  of  New  Mexico,  Arizona,  Utah,  Wyoming,  Dakota, 
Idaho,  or  Montana,  and  all  other  mineral  districts  of  the  United  States, 
shall  be,  and  are  hereby,  authorized  and  permitted  to  fell  and  remove, 
for  building,  agricultural,  mining,  or  other  domestic  purx)08e8,  any  tim- 
ber or  other  trees  growing  or  being  on  the  public  lands,  said  Itmds  bein^ 
mineral,  and  not  subject  to  entry  under  existing  laws  of  the  United 
States,  except  for  mineral  entry,  in  either  of  said  States,  Territories,  or 
districts  of  which  such  citizens  or  persons  may  be  at  the  time  bona  fide 
residents,  subject  to  such  rules  and  regulations  as  the  Secretary  of  the 
Interior  may  prescribe  for  the  protection  of  the  timber  and  of  the  under- 
growth growmg  upon  such  lands,  and  for  other  purposes :  Provided, 
The  provisions  of  this  act  shall  not  extend  to  railroad  corporations. 

Seo.  2.  That  it  shall  be  the  duty  of  the  register  and  the  receiver  of 
any  local  land  office  in  whose  district  any  mineral  land  may  be  situated, 
to  ascertain  from  time  to  time  whether  any  timber  is  being  cut  or  used 
upon  any  such  lands,  except  for  the  purposes  authorized  by  this  act, 
within  their  respective  land  districts ;  and,  if  so,  they  shall  immediately 
notify  tiie  Commissioner  of  the  General  Land  Office  of  that  fact ;  and  all 
necesisary  expenses  incurred  in  making  such  proper  examinations  shall 
be  paid  and  allowed  such  register  and  receiver  in  making  up  their  next 
quiurterly  accounts. 

Seo.  3.  Any  person  or  persons  who  shall  violate  the  provisions  of  this 
act,  or  any  rules  and  regulations  in  pursuance  thereof  made  by  the  Seo- 
retary  of  the  Interior,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction,  shall  be  fined  in  any  sum  not  exceeding  five  hundred 
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dollars,  and  to  which  may  be  added  imprisonment  for  any  term  not  ex- 
ceeding six  months. 
Approved  June  3, 1878.. 

No.  14.     TIMBER  AND  STONE  LAW  OF  JUNE  8,  1878. 

Ax  ACT  for  the  sale  of  timber  lands  in  the  States  of  California,  Oregon,  Neyada,  and 

in  Washington  Territory. 

Be  U  enacted^  etCy  That  surveyed  public  lands  of  the  United  States 
within  the  States  of  California,  Oregon,  and  Nevada,  and  in  Washington 
Territory,  not  included  urithin  military,  Indian^  or  other  reservations  of 
the  United  Stetes,  valuable  chiefly  for  timber,  but  unflt  for  cultivation, 
and  which  have  not  been  offered  at  public  sale  according  to  law,  may  be 
sold  to  citizens  of  the  United  States,  or  persons  who  have  declared  uieir 
intention  to  become  such,  in  quantities  not  exceeding  one  hundred  and 
fldxty  acres  to  any  one  person  or  association  of  persons,  at  the  TninimnTn 
price  of  two  dollars  and  fifty  cents  per  acre ;  and  lands  valuable  chiefly 
for  stone  may  be  sold  on  the  same  terms  as  timber  lands:  Promdea, 
That  nothing  herein  contained  shall  defeat  or  impair  any  bona  fide  claim 
under  any  law  of  the  United  States,  or  authorize  the  sale  of  any  mining 
claim,  or  the  improvements  of  any  bona  fide  settler,  or  lands  containing 
^Id,  silver,  cinnabar,  copper,  or  coal,  or  lands  selected  by  the  said  States 
under  any  law  of  the  United  States  donating  lands  for  internal  improve- 
ments, education,  or  other  purposes:  And  provided  further,  That  none 
of  the  righte  conferred  by  the  act  approved  July  twenty-sixth,  eighteen 
hundred  and  sixty-six,  entitled  ^'An  act  grantmg  the  right  of  way  to 
ditch  and  canal  owners  over  the  public  kmds,  and  for  other  purposes,'^ 
shall  be  abrogated  by  this  act;  and  all  patents  granted  shall  be  subject 
to  any  vested  and  accrued  water-rights,  or  righte  to  ditehes  and  reservoirs 
used  in  connection  with  such  water-rights,  as  may  have  been  acquired 
under  and  by  the  provisions  of  said  act ;  and  such  rights  shall  be  ex- 
presdy  reserved  in  any  patent  isaued  under  this  act 

Sbc.  2.  That  any  person  desiring  to  avail  himself  of  the  provisions  of 
this  act  shall  file  with  the  register  of  the  proper  district  a  written  stete- 
ment  in  duplicate,  one  of  which  is  to  be  transmitted  to  the  General 
Ijand  Office,  designating  by  legal  subdivisions  the  particular  tract  of 
land  he  desires  to  purchase,  setting  forth  that  the  same  is  unfit  for  culti- 
vation, and  valuable  chiefly  for  ite  timber  or  stone ;  that  it  is  uninhabited ; 
contains  no  mining  or  other  improvements,  except  for  ditch  or  canal 
purposes,  where  any  such  do  exis^  save  such  as  were  made  by  or  belong 
to  ibe  applicant^  nor,  as  deponent  verily  believes,  any  vfduable  deposit 
of  gold,  mlver,  cinnabar,  copper,  or  coal;  that  deponent  has  made  no 
other  application  under  this  act;  that  he  does  not  apply  to  purchase  the 
same  on  speculation,  but  in  ffood  faith  to  appropriate  it  to  his  own  ex- 
clusive use  and  benefit ;  and  tnat  he  has  not,  directly  or  indirectly,  made 
any  agreement  or  contract,  in  any  way  or  manner,  with  any  person  or 
persons  whateoever,  by  which  the  title  which  he  might  acquire  from  the 
Gk>vemment  of  the  United  Stetes  should  inure,  in  whole  or  in  part)  to 
the  benefit  of  any  person  except  himself ;  which  stetement  must  be  veri- 
fied by  the  oath  of  the  applicant  before  the  register  or  the  receiver  of 
the  land-office  within  the  district  where  the  land  is  situated;  and  if  any 
person  taking  such  oath  shall  swear  falsely  in  the  premises,  he  shall  be 
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subject  to  all  the  pains  and  p«mlties  of  perjury,  and  shall  forfeit  the 
money  whidi  he  may  have  paid  for  said  lands,  and  all  right  and  title  to 
the  same ;  and  any  grant  or  conveyance  which  he  may  have  made,  except 
in  the  hands  of  bona  fide  purchasers,  shall  be  null  and  void. 

Sbo.  3.  That  upon  the  filing  of  said  statement,  as  provided  in  the 
second  section  of  this  act,  the  register  of  the  land-office  shall  post  a 
notice  of  such  application,  embracing  a  description  of  the  land  by  legal 
subdivisions,  in  his  office,  for  a  period  of  sixty  days,  and  shall  furnish 
the  applicant  a  copy  of  the  same  for  publication,  at  the  expense  of  such 
applicant,  in  a  newspaper  published  nearest  the  location  of  the  premises, 
for  a  like  period  of  time ;  and  after  the  expiration  of  said  sixty  days,  if 
no  adverse  claim  shall  have  been  filed,  the  person  desiring  to  purchase 
shall  furnish  to  the  register  of  the  land-office  satis&ctory  evidence,  first, 
that  said  notice  of  the  application  prepared  by  the  register  as  aforesaid 
was  duly  published  in  a  newspaper  as  herein  required ;  secondly,  that 
the  land  is  of  the  character  contemplated  in  this  act,  tmoecupied  and 
without  improvements,  other  than  those  excepted,  either  mining  or  agri- 
cultural, and  that  it  apparently  contains  no  valuable  deposits  of  gold, 
silver,  cinnabar,  copper,  or  coal  \  and  upon  payment  to  the  proper  officer 
of  the  purchase-money  of  said  land,  together  with  the  fees  of  the  register 
and  the  receiver,  as  provided  for  in  case  of  mining  daims  in  the  twelfth 
section  of  the  aict  approved  May  tenth,  eighteen  himdred  and  seventy- 
two,  the  applicant  may  be  permitted  to  enter  said  tract,  and,  on  the 
transmission  to  the  General  Land  Office  of  the  papers  and  testimony  in 
the  case,  a  patent  shall  issue  thereon:  Provided^  That  any  person  hav- 
ing a  valid  claim  to  any  portion  of  the  land  may  object,  in  writing,  to 
the  issuance  of  a  patent  to  lands  so  held  by  him,  stating  the  nature  of 
his  claim  thereto ;  and  evidence  shall  be  taken,  and  the  merits  of  said 
objection  shall  be  determined  by  the  officers  of  the  land-office,  subject 
to  appeal,  as  in  other  land  cases.  Effect  shaJl  be  given  tb  the  foregoing^ 
provisions  of  this  act  by  regulations  to  be  prescribed  by  the  CommiB- 
sioner  of  the  General  Land  Office. 

Sec.  4  That  after  the  passage  of  this  act  it  shall  be  unlawful  to  cut, 
or  cause  or  procure  to  be  cut,  or  wantonly  destroy,  any  timber  growing 
on  any  lands  of  the  United  States,  in  said  States  and  Territory,  or  re- 
move, or  cause  to  be  removed,  any  timber  from  said  public  landis,  with 
intent  to  export  or  dispose  of  the  same ;  and  no  owner,  master,  or  con- 
signee of  any  vessel,  or  owner,  director,  or  agent  of  any  railroad,  shall 
knowingly  transport  the  same,  or  any  lumber  manufactured  therefrom ; 
and  any  person  violating  the  provisions  of  this  section  shall  be  guiltv  of 
a  misdemeanor,  and,  on  conviction,  shall  be  fined  for  every  such  ojQfense 
a  sum  not  less  than  one  hundred  nor  more  than  one  thousand  dollars : 
J^rovided,  That  nothing  herein  contained  shall  prevent  any  miner  or 
agricultiinst  from  clearing  his  land  in  the  ordinary  working  of  ids  mining 
daim,  or  preparing  his  farm  for  tillage,  or  from  takbg  the  timber  neces- 
sary to  support  his  improvements,  or  taking  of  timber  for  the  use  of  the 
United  States ;  and  the  penalties  herein  provided  shall  not  take  effect 
until  ninety  days  after  the  passage  of  this  act. 

Seo.  5.  That  any  person  prosecuted  in  said  States  and  Territory  for 
violating  section  two  thousand  four  himdred  and  sixty-one  of  the  Re- 
vised Stotutes  of  the  United  States  who  is  not  prosecuted  for  cutting 
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timber  for  export  from  the  United  States,  may  be  relieyed  from  further 
proflecution  and  liability  therefor,  upon  payment,  into  the  court  wherein 
said  action  is  pending,  of  the  sum  of  two  dollars  and  fifty  cents  per 
acre  for  all  lands  on  mdch  he  shall  cut  or  cause  to  be  cut  timber,  or  re- 
move or  cause  to  be  removed  the  same:  Provided^  That  nothing 
contamed  in  this  section  shall  be  ocmstrued  as  granting  to  the  person 
hereby  relieved  the  title  to  said  lands  for  said  payment;  but  he  shall 
have  &e  right  to  purchase  the  same  upon  the  same  terms  and  oondi- 
tions  as  other  persons,  as  provided  hereinbefore  in  this  act:  And  fur- 
ther promded^  That  all  moneys  collected  und^:  this  act  shall  be  covered 
into  the  Treasmy  of  the  United  Statea  And  section  fom*  thousand 
seven  hundred  and  fifty-one  of  the  Revised  Statutes  is  hereby  repealed, 
so  &ff  as  it  relates  to  the  States  and  Territory  herein  named. 

Ssa  6.  That  all  acts  and  parts  of  acts  inconsistent  with  the  provisions 
of  this  act  are  hereby  repealed. 

Approved  June  3,  1878. 

No.  16.     SALINE  LAW  OF  JANUAHY  12,  1877.  l/ 

Ah  aot  providing  for  the  sale  of  saline  lands. 

£e  it  enacted^  ete,y  That  whenever  it  shall  be  made  appear  to  the  reg- 
ister and  the  receiver  of  any  land-office  of  the  United  States  that  any  lands 
within  their  district  are  saline  in  character,  it  shall  be  the  duty  of  said 
register  and  said  receiver,  under  the  regulation  of  the  General  Land 
Ofice,  to  take  testimony  in  reference  to  such  lands  to  ascertain  their 
true  chaqkcter,  and  to  report  the  same  to  the  General  Land  Office ;  and 
if,  upon  such  testimony,  the  Commissioner  of  the  General  Land  Office 
shall  find  that  such  lands  are  sahne  and  incapable  of  being  purchased 
under  any  of  the  laws  of  the  United  States  relative  to  the  public  domain, 
then,  and  in  such  case,  such  lands  shall  be  offered  for  sale  by  public 
auction  at  the  local  land-office  of  the  district  in  which  the  same  shall  be 
situated,  under  such  regulations  as  shall  be  prescribed  by  the  Commis- 
sioner of  the  General  Land  Office,  and  sold  to  the  highest  bidder  for 
cash  at  a  price  not  less  than  one  dollar  and  twenty-five  cents  per  acre ; 
and  in  case  said  lands  fail  to  sell  when  so  offered,  then  the  same  shall 
be  subject  to  private  sale,  at  such  land-office,  for  cash,  at  a  price  not  less 
than  one  doUiu:  and  twenty-five  cents  per  acre,  in  the  same  manner  as 
other  lands  of  the  United  States  are  sold :  Promded^  That  the  foregoing 
enactments  shall  not  apply  to  any  State  or  Territory  which  has  not  had 
a  grant  of  salines  by  act  of  Congress,  nor  to  any  State  which  may  have 
hact  6uch  a  grant,  until  either  the  grant  has  been  fully  satisfied,  or  the 
right  of  selection  thereunder  has  expired  by  efflux  of  time.  But  nothing 
in  this-  act  shall  authorize  the  sale  or  conveyance  of  any  title  other  than 
such  as  the  United  States  has,  and  the  patents  issued  shall  be  in  the 
form  of  a  release  and  quit-claim  of  all  titie  of  the  United  States  in  such 
lands. 

•«^  8iBCr*2.  That  all  Executive  proclamations  relatin^^  to  the  sales  of  public 
lands  shall  be  published  in  only  one  newspaper,  i£e  same  to  be  printed 
and  published  in  the  State  or  Territory  where  the  lands  are  situated,  and 
to  be  designated  by  the  Secretary  of  the  Interior. 

Approved  January  12, 1877. 
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No.  16.     COAL  LAWS  OF  JULT  1,  1864,  AND  MABGH  8,  1865. 
An  act  for  the  dispoeal  of  ooal  lands  and  of  town  property  in  the  pnblio  domain. 

Be  it  enacted^  etc.,  That  where  any  tracts  embraoing  coal  beds,  or 
coal  fields,  constitutmg  portions  of  the  public  domain,  and  which,  as 
'^  mines,"  are  excluded  from  the  pre-emption  act  of  eighteen  hundred 
and  f  orty^ne,  and  which,  under  past  legislation,  are  not  liable  to  ordi- 
nary private  entry,  it  shall  and  may  be  lawful  for  the  President  to  cause 
such  tracts,  in  suitable  legal  subdivisions,  to  be  offered  at  public  sale  to 
the  highest  bidder,  after  public  notice  of  not  less  than  three  months,  at 
a  miTiiTniiTn  price  of  twenty  dollars  per  acre ;  and  any  lands  not  thus 
disposed  of  shall  thereafter  be  liable  to  private  entry  at  said  minimnm, 

*  *     [The  other  parts  of  this  law  concern  only  townsites.] 
Approved  July  1,  1864 

An  aot  supplemental  to  the  aot  approved  first  July,  eighteen  hundred  and  sixty-four, 
*'  for  the  disposal  of  coal  lands  and  of  town  property  in  the  public  domain." 

Be  it  enactedy  etc.,  That  in  the  case  of  any  citizen  of  the  United  States 
who,  at  the  passage  of  this  act,  may  be  in  the  business  of  bona  ^ fide  ac- 
tual coal  mining  on  the  public  lands,  except  on  lands  reserved  by  the 
President  of  the  United  States  for  public  uses,  for  purposes  of  commerce, 
such  citizen,  upon  making  proof  satisfactory  to  the  register  and  receiver 
to  that  effect,  shall  have  the  right  to  enter,*  according  to  legal  subdivis- 
ions, a  quantity  of  land  not  exceeding  one  hundred  and  sixty  acres,  to 
embrace  his  improvements  and  mining  premises,  at  the  minimum  price 
of  twenty  dollars  per  acre,  fixed  in  the  coal  and  town  property  act  of 
first  July,  eighteen  hundred  and  sixty-four :  Provided,  That  where  the 
mining  improvements  and  premises  are  on  land  surveyed  at  the  passage 
of  this  act,  a  sworn  declaratory  statement  descriptive  of  the  tract  and 
premises,  showing  also  the  extent  and  character  of  the  improvements, 
shall  be  filed  within  six  months  from  the  date  of  this  act,  and  proof  and 
pa3rment  shaU  be  made  within  one  year  from  the  date  of  such  filing ;  but 
where  such  mining  premises  may  be  on  lands  hereafter  to  be  surveyed, 
such  declaratory  statement  shall  be  filed  within  three  months  from  the 
return  to  the  district  land-office  of  the  official  township  plat ;  and  proof 
and  payment  shall  be  made  within  one  year  from  the  date  of  such  filing. 

*  *    [The  other  portion  of  this  law  relates  exclusively  to  townsites,] 
Approved  March  3,  1865. 

[For  coal  law  of  1873,  see  Revised  Statutes,  Sections  2347  to  2352  in- 
dusive.] 


PART   II. 
LAND  OFFICE  REGULATIONS 


a.  GENERAL  GIBCULAB  INSTBUGTIONB  OF  OCTOBER  81,  1881. 
MIKEBAL  LANDS  OPEN  TO  EZPLOBATION,   000T7PATI0N,   AND  PUBOHASB. 

1.  It  -will  be  perodyed  that  by  the  foregoing  provisionB  of  law  the 
mineral  lands  in  the  public  domain,  surveyed  or  unsurveyed,  are  open 
to  exploration,  occupation,  and  purchase,  by  all  citizens  of  the  United 
States  and  all  those  who  have  declared  their  intention  to  become  such. 

STATUS  OF  LODE-CLAIMS  LOCATED   PRIOB   TO   ]£AT   10,    1872. 

2.  £^  an  examination  of  the  several  sections  of  the  Bevised  Statutes 
it  wiU  be  seen  that  the  sUmHu  of  lode-daims  located  previotts  to  the  10th 
May,  1872,  is  not  changed  with  regard  to  their  extent  cUong  the  lode  dr 
width  ofwrface. 

3.  Mining  rights  acquired  under  such  previous  locations  are,  however, 
enlarged  by  said  Bevised  Statutes  in  the  following  respect,  viz :  The 
locators  of  all  such  previously  taken  veins  or  lodes,  their  heirs  and  assigns, 
so  long  as  they  comply  with  the  laws  of  Congress  and  with  State,  Ter- 
litorial,  or  local  regulations  not  in  conflict  therewith,  governing  mining 
claims,  are  invested  with  the  exclusive  possessory  right  of  all  the  surface 
included  within  the  lines  of  their  locodons,  and  of  all  veins,  lodes,  or 
ledges  throughout  their  entire  depth,  the  top  or  apex  of  which  lies  inside 
of  such  Bur&ice-lines  extended  downward  vertically,  although  such  veins, 
lodes,  or  ledges  may  so  far  depart  from  a  perpendicular  in  their  course 
downward  as  to  extend  outside  the  vertical  side-lines  of  such  locations 
at  the  surface,  it  being  expressly  provided,  however,  that  the  right  of 
possession  to  such  outiSde  parts  of  said  veins  or  ledges  shall  be  confined 
to  such  portions  thereof  as  lie  between  ^vertical  planes  drawn  downward 
as  aforesaid,  through  the  end-lines  of  their  locations  so  continued  in 
their  own  direction  that  such  planes  will  intersect  such  exterior  parts 
of  such  veins,  lodes,  or  ledges ;  no  right  being  granted,  however,  to  the 
claimant  of  such  outside  portion  of  a  vein  or  ledge  to  enter  upon  the 
surface  location  of  another  claimant, 

4.  It  is  to  be  distinctly  understood,  however,  that  the  law  limits  the 
poesessory  right  to  veins,  lodes,  or  ledges,  other  than  the  one  named  in 
the  original  location,  to  such  as  were  not  adversely  claimed  on  May  10, 
1872,  and  that  where  such  other  vein  or  ledge  was  so  adversely  claimed 
at  that  date,  the  right  of  the  party  so  adversely  nlffi^^^T^g  is  in  no  way 
impaired  by  the  provisions  of  tiie  Bevised  Statutes. 

6.  In  order  to  hold  the  possessory  title  to  a  mining  claim  located  prior 
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to  May  10,  1872,  oad  for  which  a  patent  has  not  been  issued,  the  law 
requires  that  ten  dollars  shall  be  expended  annually  in  labor  or  unprove- 
ments  on  each  claim  of  one  hundred  feet  on  the  course  of  the  vein  or 
lode  until  a  patent  shall  have  been  issued  therefor ;  but  where  a  number 
of  such  claims  are  held  in  common  upon  the  same  vein  or  lode  the  aggre- 
gate expenditure  that  would  be  necessary  to  hold  all  the  claims,  at  the 
rate  of  ten  dollars  per  hundred  feet,  may  be  made  upon  any  one  claim ; 
a  failure  to  comply  with  this  requirement  in  any  one  year  subjecting  the 
claim  upon  whidi  such  failure  occurred  to  relocation  by  other  parties, 
the  same  afi  if  no  previous  location  thereof  had  ever  been  made,  unless 
the  claimants  under  the  original  location  shall  have  resumed  work  thereon 
after  such  failure  and  before  such  relocation.  The  first  annual  expendi- 
ture upon  claims  of  this  class  should  have  been  performed  subsequent 
to  May  10, 1872,  and  prior  to  January  1, 1875.  From  and  after  January 
1,  1875,  the  required  amount  must  be  expended  annucdly  until  patent 
issues.  By  decision  of  the  honorable  Secretary  of  the  Literior,  dated 
March  4, 1879,  such  annual  expenditures  are  not  required  subsequent  to 
entry,  the  date  of  issuing  the  patent  certificate  being  the  date  contem- 
plated by  statute. 

6.  Upon  the  failure  of  any  one  of  several  co-owners  of  a  vein,  lode,  or 
ledge,  which  has  not  been  entered,  to  contribute  his  proportion  of  the 
expenditures  necessary  to  hold  the  daim  or  claims  so  held  in  ownership 
in  common,  the  co-owners  who  have  performed  the  labor,  or  made  the 
improvements,  as  required  by  said  Revised  Statutes,  may^  at  the  expira- 
tion, of  the  year,  give  such  delinquent  co-owner  personal  notice  in  writing, 
or  notice  by  publication  in  the  newspaper  published  nearest  the  daim, 
for  at  least  once  a  week  for  ninety  days ;  and  if  upon  the  expiration  of 
ninety  days  after  such  notice  in  writing,  or  upon  the  expiration  of  one 
hundred  and  eighty  days  after  the  first  newspaper  publication  of  notice, 
the  delinquent  co-owner  shall  have  &iled  to  contribute  his  proportion  to 
meet  sudi  expenditures  or  improvements,  his  interest  in  the  claim  by 
law  passes  to  his  co-owners,  who  have  made  the  expenditures  or  improve- 
ments as  aforesaid.  Where  a  claimant  allies  ownership  of  a  forfeited 
interest  under  the  foregoing  provision,  the  sworn  statement  of  the  pub- 
lisher as  to  the  facts  of  publication,  giving  dates  and  a  printed  copy  of 
the  notice  published,  should  be  famished,  and  the  claimant  must  swear 
that  the  delinquent  co-owner  failed  to  ccmtribute  his  proper  proportion 
within  the  period  fixed  by  the  statute. 

PATENTS  FOB   VEINS  OB  LODES  HEBETOFOBE  ISSUED. 

7.  Bights  under  patents  for  veins  or  lodes  heretofore  granted  under 
previous  legislation  of  Congress  are  enlarged  by  the  Eevised  Statutes  so 
as  to  invest  the  patentee,  hiis  heirs  or  assigns,  with  titie  to  all  veins,  lodesi, 
or  ledges,  throughout  their  entire  depth,  the  top  or  apex  of  which  lies 
within  the  end  and  side  boundary-lines  of  his  claim  on  the  surface,  as 
patented,  extended  downward  vertically,  although  such  veins,  lodes,  or 
ledges  may  so  far  depart  from  a  perpendicular  in  their  course  downward 
as  to  extend  outside  the  vertical  side-lines  of  the  daim  at  the  surface. 
The  right  of  possession  to  such  outside  parts  of  such  veins  or  lodges  to 
be  confined  to  such  portions  thereof  as  lie  between  vertical  planes  drawn 
downward  through  the  end-lines  of  the  claims  at  the  suiiace,  so  con- 
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tinued  in  their  own  directiQn  that  such  planes  will  intersect  such  exterior 
parts  of  such  veins  or  ledges,  it  being  expressly  provided,  however,  that 
all  veins,  lodes,  or  ledges,  the  top  or  apex  of  which  lies  inside  such  sur- 
face locations,  otJher  than  the  one  named  in  the  patent,  which  were  ad- 
veruly  claimed  an  the  10th  May^  1872,  are  excluded  irom  such  convej- 
anoe  by  potent. 

8.  Applications  for  patents  for  mining  claims  pending  at  the  date  of 
the  act  of  May  10, 1872,  may  be  prosecuted  to  final  decision  in  the 
G^eral  Land  Office,  and  where  no  adverse  rights  are  affected  thereby, 
patents  will  be  issued  in  pursuance  of  the  provisions  of  the  Hevised 
Statutes. 

KANllfSB  OF  LOCATING  CLAIMS  OK  VEIKS  OB  LODES  AFTEB  MAT  10,    1872. 

9.  From  and  after  the  10th  May,  1872,  any  person  who  is  a  citizen  of 
the  United  States  or  who  has  declared  his  intention  to  become  a  citizen, 
may  locate,  record,  and  hold  a  minfng  claim  of  fifteen  hundred  linear 
feet  along  the  course  of  any  mineral  vein  or  lode  subject  to  location ;  or 
an  assocaation  of  persons,  severally  qualified  as  above,  may  make  joint 
location  of  such  claim  oi  fifteen  himdredfeet^  but  in  no  event  can  a  loca- 
tion of  a  vein  or  lode  made  subsequent  to  May  10,  1872,  exceed  fifteen 
hundred  feet  along  the  course  thereof,  whatever  may  be  the  number  of 
persons  composing  the  association. 

10.  With  regard  to  the  extent  of  surface-ground  adjoining  a  vein  or 
lode,  and  claimed  for  the  convenient  working  thereof,  the  Revised  Stat- 
utes provide  that  the  lateral  extent  of  locations  of  veins  or  lodes  made 
after  May  10,  1872,  shall  in  no  case  exceed  three  hundred  feet  on  each 
side  of  the  middle  of  the  vein  cU  the  surface^  and  that  no  such  surface- 
rights  shall  be  limited  by  any  mining  regulations  to  less  than  twenty- 
five  feet  on  each  side  of  the  middle  of  the  vein  at  the  surface,  except 
where  adverse  rights  existing  on  the  10th  May,  1872,  may  render  such 
limitation  necessary ;  the  end-lines  of  such  clauns  to  be  in  all  cases  par- 
allel to  each  other.  Said  lateral  measurements  cannot  extend  beyond 
three  hundred  feet  on  either  side  of  the  middle  of  the  vein  at  the  surface, 
or  such  distance  as  is  allowed  by  local  lawa  For  example :  400  feet 
cannot  be  taken  on  one  side  and  200  feet  on  the  other.  If,  however,  300 
feet  on  each  side  are  allowed,  and  by  reason  of  prior  claims  but  100  feet 
can  be  taken  on  one  side,  the  locator  will  no^  be  restricted  to  less  than 
300  feet  on  the  other  side ;  and  when  the  locator  does  not  detemune  by 
exploration  where  the  middle  of  the  vein  at  the  surface  is,  his  discovery- 
shaft  must  be  assumed  to  mark  such  point. 

11.  By  the  foregoing  it  will  be  perceived  that  no  lode-claim  located 
after  the  10th  May,  1872,  can  exceed  a  parallelogram  fifteen  hundred 
feet  in  length  by  six  hundred  feet  in  width,  but  whether  surface-ground 
of  that  width  can  be  taken,  depends  upon  the  local  regulations  or  State 
or  Territorial  laws  in  force  in  the  several  mining-districts ;  and  that  no 
such  local  regulations  or  State  or  Territorial  laws  shall  limit  a  vein  or 
lode  daim  to  less  than  fifteen  hundred  feet  along  the  course  thereof, 
whether  the  location  is  made  by  one  or  more  persons,  nor  can  surface 
rights  be  limited  to  less  than  fifty  feet  in  width,  unless  adverse  claims 
existing  on  the  10th  day  of  May,  1872,  render  such  lateral  limitation 
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12.  It  iB  provided  by  the  Bevised  Statutes  that  the  miners  of  each 
district  may  make  mles  and  regulations  not  in  conflict  with  the  laws  of 
the  United  States,  or  of  the  State  or  Territory  in  which  such  districts 
are  respectively  situated,  governing  the  location,  manner  of  recording, 
and  amount  of  work  necessary  to  hold  possession  of  a  daim.  They  like- 
wise require  that  the  location  shall  be  so  distinctly  marked  on  the  ground 
that  its  boundaries  may  be  readily  traced.  This  is  a  very  important 
matter,  and  locators  cannot  exercise  too  much  care  in  defining  their 
locations  at  the  outset,  inasmuch  as  the  law  requires  that  all  records  of 
mining  locations  made  subsequent  to  May  10,  1872,  shall  contain  the 
name  or  names  of  the  locators,  the  date  of  the  location,  and  such  a  descrip- 
tion of  the  claim  or  claims  located,  by  reference  to  some  natural  object 
or  permanent  monument,  as  will  identify  the  claim. 

13.  The  statutes  provide  that  no  lode-daim  shall  be  recorded  until 
after  the  discovery  of  a  vein  or  lode  within  the  limits  of  the  claim  located, 
the  object  of  which  provision  is  evidently  to  prevent  the  appropriation 
of  presumed  mineral  ground  for  speculative  purposes  to  the  exclusion 
of  honajlde  prospectors,  before  sufficient  work  has  been  done  to  deter- 
mine whether  a  vein  or  lode  really  exists. 

14.  The  claimant  should,  therefore,  prior  to  locating  his  claim,  unless 
the  vein  can  be  traced  upon  the  surface,  sink  a  shaft,  or  run  a  tunnel  or 
drift,  to  a  sufficient  depth  therein  to  discover  and  develop  a  mineral- 
bearing  vein,  lode,  or  crevice ;  should  determine,  if  possible,  the  general 
course  of  such  vein  in  either  direction  from  the  point  of  discovery,  by 
which  direction  he  will  be  governed  in  marking  the  boundaries  of  his 
claim  on  the  surface.  Hih  location  notice  should  give  the  course  and 
distance  as  nearly  as  practicable  from  the  discovery-shaft  on  the  daim, 
to  some  permanent,  well-known  points  or  objects,  such,  for  instance,  as 
stone  monuments,  blazed  trees,  the  confluence  of  streams,  point  of  in- 
tersection of  well-known  gulches,  ravines,  or  roads,  prominent  butt«{, 
hills,  &c.,  which  may  be  in  the  immediate  vicinity,  and  which  will  serve 
to  perpetuate  and  fix  the  locus  of  the  claim  and  render  it  susceptible  of 
identification  from  the  description  thereof  given  in  the  record  of  loca- 
tions in  the  district,  and  should  be  duly  recorded. 

15.  In  addition  to  the  foregoing  data,  the  daimant  should  state  the 
names  of  adjoining  claims,  or,  if  none  adjoin,  the  relative  positions  of 
the  nearest  claims ;  should  drive  a  post  or  erect  a  monument  of  stones 
at  each  comer  of  his  surface-ground,  and  at  the  point  of  discovery  or 
discovery-shaft  should  fix  a  post,  stake,  or  board,  upon  which  should  be 
designated  the  name  of  the  lode,  the  name  or  names  of  the  locators,  the 
number  of  feet  claimed,  and  in  which  direction  from  the  point  of  dis- 
covery ;  it  being  essential  that  the  location  notice  filed  for  record,  in 
addition  to  the  foregoing  description,  should  state  whether  the  entire 
claim  of  fifteen  hundred  feet  is  taken  on  one  side  of  the  point  of  discovery, 
or  whether  it  is  partiy  upon  one  and  partiy  upon  the  other  side  thereof, 
and  in  the  latter  case,  how  many  feet  are  daimed  upon  each  side  of  sudi 
discovery-point. 

16.  Within  a  reasonable  time,  say  twenty  days  after  the  location  shall 
have  been  marked  on  the  ground,  or  such  time  as  is  allowed  by  the  local 
laws,  notice  thereof,  accuratdy  describing  the  daim  in  manner  aforesaid, 
should  be  filed  for  record  with  the  proper  recorder  of  the  district,  who 
will  thereupon  issue  the  usual  certificate  of  location. 
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17.  In  order  to  hold  the  possessory  riffht  to  a  location  made  since  May 
Wy  1872,  not  less  than  one  hundred  doflars'  worth  of  labor  must  be  per- 
formed, or  improvements  made  thereon  annually  until  entry  shall  have 
been  made.  Undo:  the  provisions  of  the  act  of  Congress  approved  Jan- 
uary 22,  1880,  the  firsi  annual  expenditure  becomes  due  and  must  be 
performed  during  the  calendar  year  succeeding  that  in  which  the  location 
was  made.  Expenditure  made  or  labor  performed  prior  to  the  first  day 
of  January  succeeding  the  date  of  location  will  not  be  considered  as  a 
part  of,  or  applied  upon  the  first  annual  expenditure  required  by  law. 
Failure  to  nuike  the  expenditure  or  perform  the  labor  required  will  sub- 
ject the  daim  to  relocation  by  any  other  party  having  the  necessary 
qualifications,  unless  the  original  locator,  his  heirs,  assigns  or  legal  repre- 
sentatives have  resumed  work  thereon  after  such  failure  and  before  such 
relocation. 

18.  The  expenditures  required  upon  mining  claims  may  be  made  from 
the  surface  or  in  running  a  tunnel  for  the  development  of  such  claims, 
the  act  of  February  11, 1875,  providing  that  where  a  person  or  company 
has,  or  may,  run  a  tunnel  for  the  purpose  of  developing  a  lode  or  lodes 
owned  by  said  person  or  company,  the  money  so  expended  in  said  tunnel 
sliail  be  taken  and  considered  as  expended  on  said  lode  or  lodes,  and 
such  person  or  company  shall  not  be  required  to  perform  work  on  the 
surface  of  said  lode  or  lodes  in  order  to  hold  the  same. 

19.  The  importance  of  attending  to  these  details  in  the  matter  of  loca- 
tion,  labor,  and  expenditure  will  be  the  more  readily  perceived  when  it 
IB  understood  that  a  failure  to  give  the  subject  proper  attention  may  in- 
validate the  daim. 

TUNNEL  BIGHTS. 

20.  Section  2828  provides  that  where  a  tunnel  is  run  for  the  develop- 
ment of  a  vein  or  lode,  or  for  the  discovery  of  mines,  the  owners  of  such 
tunnel  shall  have  the  right  of  possession  of  all  veins  or  lodes  within  three 
thousand  feet  from  the^ace  of  such  tunnel  on  the  line  thereof,  not  pre- 
viously known  to  exist,  discovered  in  such  tunnel,  to  the  same  extent  as 
if  discovered  from  the  surface ;  and  locations  on  the  line  of  such  tunnel 
of  veins  or  lodes  not  appearing  on  the  surface,  made  by  other  parties 
after  the  commencement  of  the  tunnel,  and  while  the  same  is  being  prose- 
cuted with  reasonable  diligence,  shall  be  invahd ;  but  failure  to  prosecute 
the  work  on  the  tunnel  for  six  months  shall  be  considered  as  an  abandon- 
ment of  the  right  to  all  undiscovered  veins  or  lodes  on  the  line  of  said 
tunneL 

21.  The  effect  of  this  is  simply  to  give  the  proprietors  of  a  mining  tun- 
nel run  in  good  &ith  the  possessory  right  to  fifteen  hundred  feet  of  any 
blind  lodes  cut,  discovered,  or  intersected  by  such  tunnel,  which  were 
not  previously  known  to  exist,  within  three  thousand  feet  from  the  face 
or  point  of  commencement  of  such  tunnel,  and  to  prohibit  other  parties, 
after  the  commencement  of  the  tunnel  from  prospecting  for  and  making 
locations  of  lodes  on  the  line  thereof  and  within  said  distance  of  three 
thousand  feet,  unless  sudi  lodes  appear  upon  the  surface  or  were  pre- 
viously known  to  exist. 

22.  The  term  '^  face,"  as  used  in  said  section,  is  construed  and  held  to 
mean  the  first  working  face  formed  in  the  tunnel,  and  to  signify  the  pouit 
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at  which  the  tuxmel  actually  enters  cover ;  it  being  from  this  point  that 
the  three  thousand  feet  are  to  be  counted,  upon  which  prospecting  is 
prohibited  as  aforesaid.  * 

23.  To  avail  themselves  of  the  benefits  of  this  provision  of  law,  the 
proprietors  of  a  mining-tunnel  will  be  required,  at  the  time  they  enter 
cover  as  aforesaid,  to  give  proper  notice  of  their  tunnel  location  by  erect- 
ing a  substantial  post,  board,  or  monument  at  the  face  or  point  of  com- 
mencement thereof,  upon  which  should  be  posted  a  good  and  sufficient 
notice,  giving  the  names  of  the  parties  or  company  claiming  the  tunnel 
right ;  the  actiial  or  proposed  course  or  direction  of  tiie  tunnel ;  the  height 
and  width  thereof,  and  the  course  and  distance  from  such  face  or  point 
of  commencement  to  some  permanent  well-known  objects  in  the  vicinity 
by  which  to  fix  and  determine  the  lo<yu8  in  manner  heretofore  set  forth 
applicable  to  locations  of  veins  or  lodes,  and  at  the  time  of  posting  such 
liotice  they  shall,  in  order  that  miners  or  prospectors  may  be  enabled  to 
determiAe  whether  or  not  they  are  within  the  lines  of  the  tunnel,  estab- 
lish the  boundary  lines  thereof,  by  stakes  or  monuments  placed  along 
such  lines  at  proper  intervals,  to  the  terminus  of  the  three  thousand 
feet  from  the  face  or  point  of  commencement  of  the  tunnel,  and  the 
lines  so  marked  will  define  and  govern  as  to  the  specific  boundaries 
within  which  prospecting  for  lodes  not  previously  known  to  exist  iJB  pro- 
hibited while  work  on  the  tunnel  is  being  prosecuted  with  reasonable 
diligence. 

24.  At  the  time  of  posting  notice  and  marking  out  the  lines  of  the 
tunnel  £U9  aforesaid,  a  full  and  correct  copy  of  such  notice  of  location 
defining  the  tunnel-claim  must  be  filed  for  record  with  the  mining  re- 
corder of  the  district,  to  which  notice  must  be  attached  the  sworn 
statement  or  declaration  of  the  owners,  claimants,  or  projectors  of  such 
tunnel,  setting  forth  the  facts  in  the  case ;  stating  the  amount  ex- 
pended by  themselves  and  their  predecessors  in  interest  in  prosecut- 
ing work  thereon ;  the  extent  of  the  work  performed,  and  tnat  it  is 
boTUz  fide  their  intention  to  prosecute  work  oii  the  tunnel  so  located 
and  described  with  reasonable  diligence  for  the  development  of  a  vein 
or  lode,  or  for  the  discovery  of  mines,  or  both,  as  the  case  may  be. 
This  notice  of  location  must  be  duly  recorded,  and,  with  the  said 
sworn  statement  attached,  kept  on  the  recorder's  files  for  future  ref- 
erence. 

25.  By  a  compliance  with  the  foregoing  much  needless  difficulty  will 
be  avoided,  and  the  way  for  the  adjustment  of  legal  rights  acquired  in 
virtue  of  said  section  2323  will  be  made  much  more  easy  and  certain. 

26.  This  office  will  take  particular  care  that  no  improper  advantage  is 
taken  of  this  provision  of  law  by  parties  making  or  professing  to  make 
tunnel  locations,  ostensibly  for  the  purposes  named  in  the  statute,  but 
really  for  the  purpose  of  monopolizing  the  lands  lying  in  front  of  their 
tunnels  to  the  detriment  of  the  mining  interests  and  to  the  exclusion  of 
bona  fide  prospectors  or  miners,  but  will  hold  such  tunnel  claimants  to 
a  strict  compliance  with  the  terms  of  the  statutes ;  and  a  rectaonable  dili- 
gemce  on  their  part  in  prosecuting  the  work  is  one  of  the  essential  con- 
ditions of  their  implied  contract.  Negligence  or  want  of  due  diligence 
will  be  construed  as  working  a  forfeiture  of  their  right  to  all  undiscov- 
ered veins  on  the  line  of  sudh  tunnel. 
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MANICKB  OF   FBOGEBDIVa  TO  OBTAIN  GOYEBNMBMT  TITLE   TO   VEIK  OB  LODB- 

OLAXMB. 

27.  By  section  2326  authority  is  given  for  granting  titles  for  mines  by 
patent  from  the  Govemment  to  any  person,  aflsociation,  or  corporation, 
having  the  necessary  qualifications  as  to  citizenship  and  holding  the 
right  of  possession  to  a  claim  in  compliance  with  law. 

28.  The  claimant  is  required  in  the  first  place  to  have  a  correct  survey 
of  bis  claim  made  under  auibority  of  the  surveyor-general  of  the  State 
or  Territory  in  which  the  claim  lies ;  such  survey  to  show  with  accuracy 
the  exterior  surface  boundaries  of  the  claim,  which  boundaries  are  re- 
quired to  be  distinctly  marked  by  monuments  on  the  ground.  Four 
plats  and  one  copy  of  the  original  field-notes,  in  each  case,  will  be  pre- 
pared by  the  surreyor-general ;  one  plat  and  the  original  field-notes  to 
be  retained  in  the  office  of  the  surveyor-general,  one  copy  of  the  plat  to 
be  given  the  claimant  for  posting  upon  the  claim,  one  plat  and  a  copy 
of  die  field-notes  to  be  given  the  claimant  for  filing  with  the  proper 
raster,  to  be  finally  transmitted  by  that  officer,  with  other  papers  in 
the  case,  to  this  office,  and  one  plat  to  be  sent  by  the  surveyor-general 
to  the  register  of  the  proper  land-district  to  be  retained  on  his  files  for 
future  reference. 

29.  The  claimant  is  then  required  to  post  a  copy  of  the  plat  of  such 
survey  in  a  conspicuous  place  upon  the  claim,  together  with  notice  of 
his  intention  to  apply  for  a  patent  therefor,  which  notice  will  give  the 
date  of  posting,  the  name  of  the  claimant,  the  name  of  the  claim,  mine, 
or  lode;  the  minin£[Hiistrict  and  county;  whether  ihe  location  is  of 
record,  and,  if  so,  wmre  the  record  may  be  found ;  the  number  of  feet 
daimed  along  the  vein  and  the  presumed  direction  thereof;  the  number 
of  feet  daimed  on  the  lode  in  eaich  direction  from  the  point  of  discovery, 
or  other  well-defined  place  on  the  claim ;  the  name  or  names  of  adjoining 
claimants  on  the  same  or  other  lodes;  or,  if  none  adjoin,  the  names  of 
the  nearest  claims,  &c 

30.  After  posting  the  said  plat  and  notice  upon  the  premises,  the 
claimant  will  file  with  the  proper  register  and  receiver  a  copy  of  such 
plat,  and  the  field-niotee  of  survey  of  the  claim,  accompanied  by  the  affi- 
davit of  at  least  two  credible  witnesses,  that  such  plat  and  notice  are 
posted  oonspcnously  upon  the  claim,  giving  the  date  and  place  of  such 
posting ;  a  copy  of  the  notice  so  posted  to  be  attached  to,  and  form  a 
part  of,  said  Affidavit. 

31.  Attached  to  the  field-notes  so  filed  must  be. the  sworn  statement 
of  the  claimant  that  he  has  the  possessory  right  to  the  premises  therein 
described,  in  virtue  of  a  compli^ce  by  himself  (and  by  his  grantors,  if 
he  claims  by  purdbase)  with  the  mining  rules,  regulations,  and  customs 
of  the  mining-district.  State  or  Territory  in  which  the  claim  lies,  and 
with  the  mining  laws  of  Congress;  sucm  sworn  statement  to  narrate 
briefly,  but  as  clearlv  as  possible,  the  facts  constituting  such  compli- 
ance, the  origin  of  his  possession,  and  the  basis  of  his  claim  to  a 
pateni 

32.  This  affidavit  should  be  supported  by  appropriate  evidence  from 
the  mining  recorder's  office  as  to  his  possessory  right,  as  follows,  viz : 
Where  he  claims  te  be  a  locater,  a  full,  true,  and  correct  copy  of  such 
location  should  be  furnished,  as  the  same  appears  upon  the  mining 
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records ;  such  copy  to  be  attested  by  the  seal  of  the  recorder,  or  if  he 
has  no  seal,  then  he  should  make  oath  to  the  same  being  correct,  as 
shown  by  his  records ;  where  the  applicant  claims  as  a  locator  in  com- 
pany with  others  who  have  since  conveyed  their  interests  in  the  lode  to 
him,  a  copy  of  the  original  record  of  location  should  be  filed,  together 
with  an  abstract  of  title  from  the  proper  recorder,  under  seal  or  oath  as 
aforesaid,  tracing  the  co-locator's  possessory  rights  in  the  claim  to  such 
applicant  for  patent ;  where  the  appHcant  claams  only  as  a  purchaser 
for  valuable  consideration,  a  copy  of  the  location  record  must  be  filed, 
under  seal  or  upon  oath  as  aforesaid,  with  an  abstract  of  title  certified 
as  above  by  the  proper  recorder,  tracing  the  right  of  possession  by  a 
continuous  chain  of  conveyances  from  the  original  locators  to  the  appli- 
cant, also  certifying  that  no  conveyances  affecting  the  title  to  the  claim 
in  question  appear  of  record  in  his  office  other  than  those  set  forth  in 
the  accompanying  abstract. 

33.  In  the  event  of  ihe  mining  records  in  any  case  have  been  de- 
stroyed by  fire  or  otherwise  lost,  affidavit  of  the  fact  should  be  made, 
and  secondary  evidence  of  possessory  title  will  be  received,  which  may 
consist  of  the  affidavit  of  the  claimant,  supported  by  those  of  any  other 
parties  cognizant  of  the  facts  relative  to  his  location,  occupancy,  posses- 
sion, improvements,  &c.;  and  in  such  case  of  lost  records,  any  deeds, 
certificates  of  location  or .  purchase,  or  other  evidence  which  may  be  in 
the  claimant's  possession,  and  tend  to  establish  his  claim,  should  be 
filed. 

34.  Upon  the  receipt  of  these  papers  the  register  will,  at  ihe  expense 
of  the  claimant,  (who  must  furnish  the  agreement  of  the  publisher  to 
hold  applicant  for  patent  alone  responsible  for  charges  of  publication, ) 
publish  a  notice  of  such  application  for  the  period  of  sixty  days,  in  a 
newspaper  published  nearest  to  the  claim ;  and  will  post  a  copy  of  such 
notice  in  his  office  for  the  same  period.  In  all  cases  sixty  days  must  in- 
tervene between  the  first  and  tiie  last  insertion  of  the  notice  in  such 
newspaper.  When  the  notice  is  published  in  a  weekly  newspaper  ten 
consecutive  insertions  are  necessary ;  when  in  a  daily  newspaper  the 
notice  must  appear  in  each  issue  for  the  required  period. 

35.  The  notices  so  published  and  posted  must  be  as  full  and  complete 
as  possible,  and  embrace  all  the  data  given  in  the  notice  posted  upon 
the  daim.  ^ 

36.  Too  much  care  camiot  be  exercised  in  the  preparation  of  these 
notices,  inasmuch  as  upon  their  accuracy  and  complet^ess  will  depend, 
in  a  great  measure,  the  regularity  and  vaUdity  of  the  whole  proceeding. 

37.  The  claimant,  either  at  the  time  of  fihng  these  papers  with  the 
register,  or  at  any  time  during  the  sixty  days'  publication,  is  required  to 
file  a  certificate  of  the  surveyor-general  that  not  less  than  five  hundred 
dollars'  worth  of  labor  has  been  expended  or  improvements  made  upon 
the  daim  by  the  applicant  or  his  grantors ;  that  the  plat  filed  by  the 
daimant  is  correct ;  that  the  field-notes  of  the  survey,  as  filed,  furnish 
such  an  accurate  description  of  the  daim  as  will,  if  incorporated  iato  a 
patent,  serve  to  fully  identify  the  premises,  and  that  such  reference  is 
made  therein  to  natural  objects  or  permanent  monuments  as  will  per- 
petuate and  fix  the  lo(yus  thereof. 

38.  It  will  be  the  more  convenient  way  to  have  this  certificate  indorsed 
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by  the  aurv^or-general,  both  upon  the  plat  and  field-notes  of  survey 
filed  by  ihe  claimant  as  aforesaid. 

39.  After  the  sixty  days'  period  of  newspaper  publication  has  expired 
the  claimant  will  me  his  affidavit,  showing  that  the  plat  ind  notice 
aforesaid  remained  conspicuously  posted  upon  the  daun  sought  to  be 
patented  during  said  sixhr  days'  publication,  giving  the  dates. 

40.  Upon  the  filing  oi  this  affidavit  the  register  will,  if  no  adverse 
claim  was  filed  in  his  office  during  the  period  of  publication,  permit  the 
claimant  to  pay  for  the  land  according  to  the  area  given  in  the  plat  and 
field-notes  of  survey  aforesaid,  at  the  rate  of  five  dollars  for  each  acre 
and  five  dollars  for  each  fractional  part  of  an  acre,  the  receiver  issuing 
the  usual  duplicate  receipt  therefor.  The  claimant  will  also  make  a 
sworn  statement  of  aU  charges  and  fees  paid  by  him  for  publication  and 
surveys,  together  with  all  fees  and  money  paid  the  register  and  receiver 
of  the  land-office ;  after  which  the  whole  matter  will  be  forwarded  to  the 
Commissioner  of  the  General  Land  Office  and  a  patent  issued  thereon  if 
found  regular. 

41.  In  sending  up  the  papers  in  the  case  the  register  must  not  omit 
certifying  to  the  fact  that  the  notice  was  posted  in  his  office  for  the  full 
period  of  sixty  davs,  such  certificate  to  state  distinctly  when  such  post- 
ing was  done  and  now  long  continued. 

42.  The  consecutive  series  of  numbers  of  mineral  entries  must  be  con- 
tinued, whether  the  same  are  of  lode  or  placer  claims. 

43.  The  surveyor-general  must  continue  to  designate  all  surveyed 
mineral  claims  as  heretofore  by  a  progressive  series  of  numbers,  begin- 
ning with  lot  No.  37  in  each  township ;  the  claim  to  be  so  designated  at 
date  of  filing  the  plat,  field-notes,  &c.,  in  addition  to  the  local  designa- 
tion of  the  claim ;  it  being  required  in  all  cases  that  the  plat  and  field- 
notes  of  the  survey  of  a  claim  must,  in  addition  to  the  reference  to 
permanent  objecte  in  the  neighborhood,  describe  the  locus  of  the  claim 
with  reference  to  the  lines  of  public  siureys  by  a  line  connecting  a  cor- 
ner of  the  daim  with  the  nearest  public  comer  of  the  United  States  sur- 
Y^rs,  unless  such  daim  be  on  unsurveyed  lands  at  a  remote  distance  from 
such  public  comer,  in  which  latter  case  the  reference  by  course  and  dis- 
tance to  permanent  objects  in  the  neighborhood  will  be  a  sufficient  des- 
ignation by  which  to  fix  the  locus  until  the  pubUc  surveys  shldl  have 
been  dosed  upon  ite  boundaries. 

ADVERSE   CLAniB. 

44.  Section  2326  provides  for  adverse  claims,  fixes  the  time  within 
which  they  shall  be  filed  to  have  legal  effect,  and  prescribes  the  manner 
of  their  adjustment. 

46.  Said  section  requires  that  the  adverse  daim  shall  be  filed  during 
the  period  of  publication  of  notice ;  that  it  must  be  on  the  oath  of  the 
adverse  claimant;  and  that  it  must  show  the  ^^nature^^  the  ^^ bounder 
riesj^^  and  the  -^^extent^^  of  the  adverse  claim. 

46.  In  order  that  this  section  of  law  may  be  properly  carried  into 
effect,  the  following  is  communicated  for  the  information  of  all  con- 
cerned: 

47.  An  adverse  mining  daim  must  be  filed  with  the  register  of  the 
same  land-office  with  whom  the  application  for  patent  was  filed,  or  in 
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his  absence  with  the  reoeiver,  and  mthin  the  sixty  days'  period  of  news- 
paper publication  of  notice. 

48.  The  adverse  notice  must  be  duly  sworn  to  by  the  person  or  per- 
sons mftlr^g  the  same  before  an  officer  authorized  to  administer  oaths 
within  the  land-district,  or  before  the  register  or  reoeiyer ;  it  will  fully 
set  forth  the  nature  and  extent  of  the  interference  or  conflict;  whether 
the  adverse  party  claims  as  a  purchaser  for  valuable  consideration  or  as 
a  locator ;  if  the  former,  a  certified  copy  of  the  original  location,  the 
original  conveyance,  a  duly  certified  copy  thereof,  or  an  abstract  of 
title  from  the  office  of  the  proper  recorder  should  be  furnished,  or  if 
the  transaction  was  a  mere  verbal  one  he  will  narrate  the  drcumstances 
attending  the  purchase,  the  date  thereof,  and  the  amount  paid,  which 
facts  should  be  supported  by  the  affidavit  of  one  or  more  witnesses,  if 
any  were  present  at  the  time,  and  if  he  claims  as  a  locator  he  must 
file  a  duly  certified  copy  of  the  location  from  the  office  of  the  proper 
recorder. 

49.  In  order  that  the  ^' boundaries'^  and  ^^exteiW  of  the  daim  may  be 
shown,  it  will  be  incumbent  upon  the  adverse  claunant  to  file  a  plat 
showing  his  entire  claim,  its  r^tive  situation  or  position  with  the  one 
against  which  he  claims,  and  the  extent  of  the  confiict.  This  plat  must 
be  made  from  an  actual  survey  by  a  United  States  d^uty  surveyor, 
who  will  officially  certify  thereon  to  its  correctness;  and  in  addition 
there  must  be  attached  to  such  plat  of  survey  a  certificate  or  sworn 
statement  by  the  surveycH*  as  to  the  approximate  value  of  the  labor  per- 
formed or  improvement  made  upon  tiie  daim  by  the  adverse  party  or 
his  predecessors  in  interest,  and  the  plat  must  indicate  the  position  of 
any  shafts,  tunnels,  or  other  improvements,  if  any  such  exist,  upon  the 
claim  of  the  party  opposing  the  appHoation,  and  by  which  party  said  im- 
provements were  made. 

60.  Upon  the  foregoing  being  filed  within  the  sixty  days  as  aforesaid, 
the  register,  or  in  his  absence  the  receiver,  will  give  notice  in  writing  to 
both  parties  to  the  contest  that  such  adverse  daim  has  been  filed,  in- 
forming them  that  the  party- who  filed  the  adverse  claim  will  be  required 
within  thirty  days  from  the  date  of  such  filing  to  conmienoe  proceedings 
in  a  court  of  competent  jurisdiction  to  determine  the  question  of  right 
of  possession,  and  to  prosecute  the  same  with  reasonable  diligence  to 
final  judgment,  and  that  should  such  adverse  claimant  fail  to  do  so,  his 
adverse  claim  will  be  considered  waived,  and  the  apphcation  for  patent 
be  allowed  to  proceed  upon  its  merits. 

51.  When  an  adverse  daim  is  filed  as  aforesaid,  the  register  or  re- 
ceiver will  indorse  upon  the  same  the  precise  date  of  filing,  and  preserve 
a  record  of  the  date  of  notifications  issued  thereon;  and  thereafter  all 
proceedings  on  the  application  for  patent  will  be  suspended,  with  the 
exception  of  the  completion  of  the  pubHcation  and  posting  of  notices 
and  plat,  and  the  filing  of  the  necessary  proof  thereof,  until  the  contro- 
versy shall  have  been  adjudicated  in  court,  or  the  adverse  claim  waived 
or  withdrawn. 

62.  The  proceedings  after  rendition  of  judgment  by  the  court  in  such 
case  are  so  clearly  defined  by  the  act  itself  as  to  render  it  unneoessary 
to  enlarge  thereon  in  this  place. 

63.  The  proceedings  to  obtain  patents  for  claims  usually  called  pla- 
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oers,  inelnding  all  forms  of  deposit,  are  sunilar  to  the  proceedings  pre- 
scribed for  obtaiimig  patents  for  yein  or  lode-daims ;  but  where  said 
plaoer-cUum  shall  be  upon  suryeyed  lands,  and  conform  to  legal  subdi- 
▼isions,  no  further  survey  or  plat  will  be  required,  and  all  placer  mining 
daims  located  after  May  10,  1872,  shall  conform  as  nearly  as  practicable 
with  the  United  States  system  of  public  land  surveys  and  the  rectan- 
gular fiubdivisions  of  such  surveys,  and  no  such  location  shall  include 
more  than  twenty  acres  for  each  individual  claimant ;  but  where  placer 
daims  cannot  be  conformed  to  legal  subdivisions,  survey  and  plat  shall 
be  made  as  on  unsurveyed  lands.  But  where  such  dauns  are  located 
previous  to  the  public  surveys,  and  do  not  conform  to  l^fal  subdivisions, 
survey,  plat>  and  entry  thereof  may  be  made  according  to  the  boundaries 
thoreof,  provided  the  location  is  in  all  respects  legaL 

54.  The  proceedings  for  obtaining  patcoits  for  veins  or  lodes  having 
aliBady  been  folly  given,  it  will  not  be  neceesary  to  repeat  them  here ; 
it  heing  thought  tibat  careful  attention  thereto  by  applicants  and  the 
local  officers  will  enable  them  to  act  understandingly  in  the  matter  and 
make  such  slight  modifications  in  the  notice,  or  otherwise,  as  may  be 
meoessary  in  view  of  the  different  nature  of  the  two  classes  of  chums, 
pkoer-daims  being  fixed,  however,  at  two  .dollars  and  fifty  cents  per 
acre,  or  fractional  part  of  an  acre. 

55.  By  section  2330,  authority  is  given  for  the  subdivision  of  forty- 
acre  legal  subdivisions  into  ten-acre  lots,  which  is  intended  for  the  greater 
convenience  of  miners  in  segregating  their  claims  both  from,  one  another 
and  from  intervening  agricultural  limds. 

56.  It  is  held,  therefore,  that  under  a  proper  construction  of  the  law 
these  ten-acre  lots  in  mining-districts  should  be  considered  and  dealt 
with,  to  all  intents  and  purposes,  as  legal  subdivisions,  and  that  an  ap- 
plicant having  a  legal  claim  whicli  conforms  to  one  or  more  of  these  ten- 
acre  lots,  either  adjoining  or  cornering,  may  make  entry  thereof,  after 
the  usual  proceedings,  without  further  survey  or  plat. 

57.  In  cases  of  this  kind,  however,  the  notice  given  of  the  application 
must  be  very  specific  and  accurate  in  description,  and  as  the  forty-acro 
tracts  may  be  subdivided  into  ten-acre  lots,  either  in  the  form  of  squares 
of  ten  by  ten  chains,  or  of  parallelograms  five  by  twenty  chains,  so  long 
as  the  lines  are  parallel  and  at  right  angles  with  the  lines  of  the  public 
survejTS,  it  will  be  necessary  that  the  notice  and  application  state  specifi- 
cally what  ten-acre  lots  are  sought  to  be  patented,  in  addition  to  the 
other  daia  required  in  the  notice. 

58.  Where  the  ten-acre  subdivision  is  in  the  form  of  a  square  it  may 
foe  described,  for  instance,  as  the  <'S.  E.  ^  of  the  S.  W.  i  of  N.  W.  ^,"  or, 
if  in  the  form  of  a  parallelogram  as  aforesaid,  it  may  be  described  as 
the  "  W.  i  of  the  W.  i  of  the  S.  W.  i  of  the  N.  W.  J  (or  the  N.  J  of  the 

S.  i  of  the  N.  E.  J  of  the  S.  E.  J)  of  section ,  township , 

range y^  as  the  case  may  be ;  but,  in  addition  to  this  description 

of  the  land,  the  notice  must  give  all  the  other  dcUa  that  is  required  in  a 
mineral  application,  by  which  parties  may  be  put  on  inquiry  as  to  the 
premises  sought  to  be  patented.  The  proof  submitted  widi  applications 
for  claims  of  this  kind  must  show  dearly  the  character  and  the  extent  of 
the  improvements  upon  the  premises. 

TfiffcamwrfA  as  the  surveyor-general  has  no  duty  to  perform  in  connec- 
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tion  with  the  entry  of  a  placer-claim  of  legal  BubdivisianSy  the  proof  of 
improvements  must  show  their  value  to  be  not  less  than  five  hundred 
dollars  and  that  they  were  made  by  the  applicant  for  patent  or  his 
grantors. 

59.  Applicants  for  patent  to  a  placer-claim,  who  are  also  in  possession 
of  a  known  vein  or  lode  included  therein,  must  state  in  their  application 
that  the  placer  includes  such  vein  or  lode.  The  published  and  posted 
notices  must  also  include  such  statement ;  and  the  vein  or  lode  must  be 
surveyed  and  marked  upon  the  plat ;  the  field-notes  and  plat  giving  the 
area  of  the  lode-daim  or  daims  and  the  area  of  the  placer  separatelj. 
If  veins  or  lodes  lying  within  a  placer  location  are  owned  by  other  par- 
ties, the  fact  should  be  distinctly  stated  in  the  application  for  patent, 
and  in  all  the  notices.  It  should  be  remembered  that  an  application 
which  omits  to  include  an  appHcation  for  a  known  vein  or  lode  therein, 
must  be  construed  as  a  condiusive  declaration  that  the  applicant  has  no 
right  of  possession  to  the  vein  or  lode.  Where  there  is  no  known  lode 
or  vein,  me  fact  must  appear  by  the  affidavit  of  claimant  and  one  or 
more  witnesses. 

60.  When  an  adverse  daim  is  filed  to  a  placer  application,  the  pro- 
ceedings are  the  same  as  in  the  case  of  vein  or  lode-daims,  already 
described. 

QUAKTITT  OF  FLACEB-OBOT7ND    SUBJECT   TO  LOCATION. 

61.  By  section  2330  it  is  declared  that  no  location  of  a  plaoer-daim, 
made  after  July  9,  1870,  shall  exceed  one  hundred  and  sixty  acres  for 
any  one  person  or  association  of  persons,  which  location  shall  conform 
to  the  United  States  surveys. 

62.  Section  2331  provides  that  all  placer  nvining  claims  located  after 
May  10,  1872,  shall  conform  as  nearly  as  practicable  with  the  United 
States  system  of  public  surveys  and  the  subdivisions  of  such  surveys^ 
and  no  such  locations  shall  indude  more  than  twenty  acres  for  each  in- 
dividual claimant. 

63.  The  foregoing  provisions  of  law  are  construed  to  mean  that  after 
the  9th  day  of  July,  1870,  no  location  of  a  placer-daim  can  be  made  to 
exceed  one  hundred  and  sixty  acres,  whatever  may  be  the  number  of 
locators  associated  together,  or  whatever  the  local  regulations  of  the  dis- 
trict may  allow ;  and  that  from  and  after  May  10, 1872,  no  location  made 
by  an  individual  can  exceed  twenty  acres,  and  no  location  made  bv  an 
association  of  individuals  can  exceed  one  hundred  and  sixty  acres,  which 
location  of  one  hundred  and  sixty  acres  cannot  be  made  by  a  less  num- 
ber than  eight  bona  fide  locators ;  and  no  local  laws  or  mining  regula- 
tions can  restrict  a  placer  location  to  less  than  twenty  acres,  although 
the  locator  is  not  compelled  to  take  so  much. 

64.  The  regulations  hereinbefore  given  as  to  the  manner  of  mftrlring 
locations  on  me  ground,  and  placing  the  same  on  record,  must  be  ob- 
served in  the  case  of  placer  locations,  so  far  as  the  same  are  applicable ; 
the  law  requiring,  however,  that  where  placer-claims  are  upon  surveyed 
pubHc  lands  the  locations  must  hereafter  be  made  to  conform  to  l^gal 
subdivisions  thereof  as  near  as  practicable. 

65.  With  regard  to  the  proofs  necessary  to  establish  the  possessory 
right  to  a  placer-claim,  section  2332  provides  that  *^  where  such  person 
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or  afisodation,  they  and  their  giantorB,  have  held  and  worked  their 
daims  for  a  period  equal  to  the  time  prescribed  by  the  statute  of  limita- 
tions for  mining  daims  of  the  State  or  Territory  where  the  same  may 
be  situated,  eyidenee  of  sudi  possession  and  working  of  tiie  daims  for 
audi  period  shall  be  suffident  to  establish  a  right  to  a  patent  thereto 
under  this  diapter,  in  the  absence  of  any  adverse  daim." 

66.  This  provision  of  law  will  greatiy  lessen  the  burden  of  proof, 
more  especially  in  the  case  of  old  daims  located  many  years  since,  the 
records  of  which,  in  many  cases,  have  been  destroyed  by  fire,  or  lost  in 
other  ways  during  the  lapse  of  time,  but  concerning  the  possessory 
right  to  which  all  controversy  or  litigation  has  long  been  settled. 

67.  "When  an  applicant  desires  to  make  his  proof  of  possesory  right 
in  accordance  with  this  provision  of  law,  you  will  not  require  h^vn  to 
produce  evidence  of  location^  copies  of  convevances,  or  abstracts  of 
title,  as  in  other  cases,  but  will  require  him  to  mmish  a  duly  certified 
copy  of  the  statute  of  limitations  of  mining-daims  for  the  State  or  Ter- 
ritory, together  with  his  sworn  statement  giving  a  clear  and  succinct 
narration  of  the  facts  as  to  the  origin  of  his  titie,  and  likewise  as  to  the 
continuation  of  his  possession  of  tiie  mining-ground  covered  by  his  ap- 
plication ;  the  area  thereof,  the  nature  and  extent  of  the  mining  that 
DBS  been  done  thereon ;  whether  there  has  been  any  opposition  to  his 
possession,  or  litigation  with  regard  to  his  ^laim,  and,  if  so,  when  the 
same  ceased ;  whether  such  cessation  was  caus^  by  compromise  or  by 
judicial  decree,  and  any  additional  facts  within  the  claimant's  knowledge 
Laving  a  direct  bearing  upon  his  possession  and  bona  fides  which  he 
may  desire  to  submit  in  support  of  his  daim. 

68.  There  should  likewise  be  filed  a  certificate,  under  seal  of  the 
court  having  jurisdiction  of  mining  cases  within  the  judidal  district 
embracing  the  daim,  that  no  suit  or  action  of  any  character  whatever 
involving  the  right  of  possession  to  any  portion  of  the  daim  appUed 
for  is  pending,  and  that  there  has  been  no  litigation  before  said  court 
affecting  the  title  to  said  daim  or  any  part  thereof  for  a  period  equal 
to  the  time  fixed  by  the  statute  of  limitations  for  mining-claims  in  the 
State  or  Territory  as  aforesaid,  other  than  that  which  hiu  been  finally 
decided  in  &vor  of  the  claimant. 

69.  The  claimant  should  support  his  narrative  of  facts  relative  to  his 
poBsessionf  occupancy,  and  improvements  by  corrobative  testimony  of 
any  disinterested  person  or  persons  of  credibihty  who  may  be  cogni- 
zant of  the  facts  in  the  case  and  are  capable  of  testifying  understimd- 
iogly  in  the  premises. 

70.  It  will  be  to  the  advantage  of  claimants  to  make  their  proofs  as 
full  and  complete  as  practicable. 


MILL-SITBa 


71.  Section  2337  provides  that  ''where  non-mineral  land  not  contigu- 
ous to  the  vein  or  lode  is  used  or  occupied  by  the  proprietor  of  such 
vein  or  lode  for  mining  or  milling  purposes,  such  non-adjacent  surface- 

rund  may  be  embraced  and  induded  in  an  application  for  a  patent 
such  vein  or  lode,  and  the  same  may  be  patented  therewith,  subject 
to  the  same  preliminary  requirements  as  to  survey  and  notice  as  are 
applicable  to  veins  or  lodes ;  but  no  location  hereafter  made  of  such 
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non-adjaoent  land  shall  exceed  five  acres,  and  payment  for  the  same 
must  be  made  at  the  same  rate  as  fixed  by  this  chapter  for  the  super- 
ficies of  ihe  lode.  The  owner  of  a  quartz-mill  or  reduction-works,  not 
owning  a  mine  in  connection  therewith,  may  also  receive  a  patent  for 
his  mill-site,  as  provided  in  this  section." 

72.  To  avail  tii^nselves  of  this  provision  of  law,  parties  holdin^ihe 
possessory  right  to  a  vein  or  lode,  and  to  a  piece  of  non-mineral  land 
not  contiguous  thereto,  for  mining  or  milling  purposes,  not  exceeding 
the  quanity  allowed  for  such  purpose  bv  section  2337  United  States 
Bevised  Statutes,  or  prior  laws,  under  which  ihe  land  was  appropriated, 
the  proprietors  of  such  vein  or  lode  may  file  in  the  prcyper  land-office 
their  application  for  a  patent,  under  oath,  in  manner  alraady  set  forth 
herein,  which  application,  together  with  the  plat  and  field-notes,  may 
include,  embrace,  and  deecrib^  in  addition  to  the  vein  or  lode,  such  non- 
contiguous mill-site,  and  after  due  proceedings  as  to  notice,  &c.,  a  patent 
will  be  issued  conveying  the  same  as  one  daun. 

73.  In  making  the  survey  in  a  case  of  this  kind,  the  lode-daim  should 
be  described  in  the  plat  and  field-notes  as  ^'Lot  No.  37,  A,"  and  the 
mill-site  as  ^'Lot  No.  37,  B,"  or  whatever  may  be  its  appropriate  numer- 
ical designation;  the  course  and  distance  from  a  comer  of  the  mill-site 
to  a  comer  of  the  lode-claim  to  be  invariably  given  in  such  plat  and 
field-notes,  and  a  copy  of  the  plat  and  notice  of  application  for  patent 
must  be  conspicuously  posted  upon  the  mill-site  as  well  as  upon  the 
vein  or  lode  fen*  the  statutory  period  of  sixty  dayp.  In  making  the  entry 
no  separate  receipt  or  certificate  need  be  issued  for  the  mill-site,  but  the 
whole  area  of  both  lode  and  mill-site  will  be  embraced  in  one  entry,  the 
price  being  five  dollars  for  each  acre  and  fractional  part  of  an  acre  em- 
braced by  such  lode  and  mill-site  claim. 

74.  In  case  the  owner  of  a  quartz-mill  or  reduction-works  is  not  the 
owner  or  claimant  of  a  vein  or  lode,  the  law  permits  him  to  make  appli- 
cation therefor  in  the  same  manner  prescribed  herein  for  mining-cliums, 
and  after  due  notice  and  proceedings,  in  the  absence  of  a  valid  adverse 
filing,  to  enter  and  receive  a  patent  for  his  mill-site  at  said  price  per 
acra 

75.  In  every  case  there  must  be  satisfactory  proof  that  the  land 
claimed  as  a  mill-site  is  not  mineral  in  character,  which  proof  may, 
where  the  matter  is  unquestioned,  consist  of  the  sworn  statement  of  the 
daimant,  supported  by  that  of  one  or  more  disinterested  persons  capa- 
ble from  acquaintance  with  the  land  to  testify  understandingly. 

76.  The  law  expressly  limits  mill-site  locations  made  from  and  after 
its  passage  to  Jive  ncree, 

11,  The  registers  and  receivers  will  preserve  an  imbroken  conseeutive 
series  of  numbers  for  all  mineral  entries. 

PBOOF  OF  OITUaSNSHIP   OF   HININGhOLAIlCAirrS. 

78.  The  proof  necessary  to  establish  the  citizenship  of  applicants  for 
mining-patents  must  be  made  in  the  following  manner:  In  case  of  an 
incorporated  company,  a  certified  copy  of  their  charter  or  certificate  of 
incorporation  must  be  filed.  In  case  of  an  association  of  persons  unin- 
corporated, the  affidavit  of  their  duly  authorized  agent,  made  upon  his 
own  knowledge,  or  upon  information  and  belief,  setting  forth  liie  resi- 
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denoe  of  each  person  fonxdng  such  association,  must  be  submitted. 
This  affidayit  must  be  aocompanied  by  a  power  of  attorney  from  the 
partieci  forming  such  association,  authorizing  the  person  who  makes  the 
affidavit  of  Gitizenship  to  act  for  them  in  the  matter  of  their  application 
for  patent. 

79.  in  case  of  an  indiTidual  or  an  association  of  individuals  who  do 
not  appear  by  their  duly  authorized  agent,  you  will  require  the  affidavit 
of  eadti  applicant,  showing  whether  he  is  a  native  or  naturalized  citizen, 
when  and  where  bom,  and  his  residence. 

80.  In  case  an  applicant  has  declared  his  intention  to  become  a  citizen, 
or  has  been  naturalused,  his  affidavit  must  show  the  date,  place^  and  the 
court  before  which  he  declared  his  intention,  or  from  whidi  his  certificate 
of  citizenship  issued,  and  present  residence. 

81.  The  affidavit  of  the  claimant  as  to  his  citizenship  may  be  taken  be- 
fore the  register  or  receiver,  or  any  other  officer  authorized  to  admin- 
ister oaths  within  the  land-district.  If  dtizencdiip  ia  established  by  the 
testimony  of  disinterested  persons,  such  testimony  may  be  taken  at  any 
place  before  any  person  authorized  to  administer  oaths,  and  whose  officiid 
character  is  duj^  verified 

AFPOINTHENT  OF  DEPUTY   SUBVETOBS  OF   laNINO-CLAIMS GHABGBS   FOB   SUBVEYB 

AND  FUBU0ATI0N8 — ^FEES  OF  BBGISTEB8  AND   BEOEIYEBS,  &0. 

82.  Section  2334  provides  for  the  appointment  of  surveyors  of  min- 
eral-claims, authorizes  the  Oonmiissioner  of  the  General  Land  Office  to 
establish  the  rates  to  be  charged  for  surveys  and  for  newspaper  publi- 
cations, prescribes  the  fees  allowed  to  tne  local  officers  for  receiving 
and  acting  upon  appUcations  for  mining-patents  and  for  adverse  claims 
thereto,  &c. 

Under  this  authority  of  law  the  following  rates  have  been  established 
as  the  mftTJTnnTn  charges  for  newspaper  publications  in  mining  cases : 

a.  Where  a  daily  newspaper  is  designated  the  charge  shall  not  exceed 
seven  doUars  for  each  ten  lines  of  space  occupied,  and  where  a  weekly 
newspaper  is  designated  as  the  medium  of  pubUcation  five  dollars  for 
the  same  space  will  be  allowed.  Such  charge  shall  be  accepted  as  full 
payment  for  publication  in  each  issue  of  tiie  newspaper  for  the  entire 
period  required  by  law. 

It  Ib  expected  tnat  these  notices  shall  not  be  so  abbreviated  as  to  cur- 
tail the  description  essential  to  a  perfect  notice,  and  the  said  rates  estab- 
lished upon  the  understanding  that  they  are  to  be  in  the  usual  body- 
type  used  for  advertisements. 

b.  For  the  publication  of  citations  in  contests  or  hearings  involving 
the  character  of  lands,  ihe  charges  shall  not  ei^ceed  eight  dollars  for 
five  publications  in  weekly  newspapers,  or  ten  dollars  for  publications 
in  daily  newspapers  for  thirty  days. 

83.  The  surveyors-general  of  the  several  districts  will,  in  pursuance 
of  said  law,  appoint  in  each  land-district  as  many  competent  deputies 
for  the  survey  of  mining-claims  as  may  seek  such  appointment ;  it  being 
distinctly  understood  that  all  expenses  of  these  notices  and  surveys  are 
to  be  borne  by  the  mining-claimants  and  not  by  the  United  States ;  the 
system  of  making  deposits  for  mineral  surveys,  as  required  by  previous 
instmeticnis,  being  hereby  revoked  as  reg^d&  field-work  ;  the  claimant 
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having  the  option  of  employing  any  deputy  Burveyor  within  such  district 
to  do  nis  work  in  the  fi^d. 

84.  With  regard  to  ihe  platting  of  the  claim  and  other  office^work  in 
the  8uryeyor-general*8  office,  that  officer  will  make  an  estimate  of  the 
cost  thereof,  which  amoimt  the  claimant  will  deposit  with  any  assistant 
United  States  treasurer,  or  designated  depository,  in  favor  of  tiie  United 
States  Treasurer,  to  be  passed  to  the  credit  of  the  fund  created  by 
''  individual  depositors  for  surveys  of  the  public  lands,''  and  file  with 
the  surveyor-general  duplicate  ccHrtificates  of  such  deposit  in  the  usual 
manner. 

85.  The  surveyors-general  will  endeavor  to  appoint  mineral  deputy 
surveyors,  so  that  one  or  more  may  be  located  in  each  mining-district 
for  the  greater  convenience  of  miners. 

86.  The  usual  oaths  will  be  required  of  these  deputies  and  their  as- 
cdstants  as  to  the  correctness  of  ^tch  survey  executed  by  them. 

The  duty  of  the  deputy  mineral  surveyor  ceases  when  he  has  exe- 
cuted the  survey  and  returned  the  field-notes  and  preliminary  plat 
thereof  with  his  report  to  the  surveyor-general  He  will  not  be  aJlowed 
to  prepare  for  the  mining-claimant  the  papers  in  support  of  an  applica- 
tion for  patent,  or  otherwise  perform  the  duties  of  an  attorney  l^ore 
the  land-office  in  connection  with-a  mining-claim. 

The  surveyors-general  and  local  land-officers  are  expected  to  report 
any  infringement  of  this  regulation  to  this  office. 

87.  The  law  requires  that  each  applicant  shall  file  with  the  register 
and  receiver  a  sworn  statement  of  all  charges  and  fees  paid  by  him  for 
publication  of  notice  and  for  survev ;  together  with  all  fees  and  money 
paid  the  register  and  receiver,  which  sworn  statement  is  required  to  be 
transmitted  to  this  office,  for  the  information  of  the  Commissioner. 

88.  Should  it  appear  that  excessive  or  exorbitant  charges  have  been 
made  by  any  surveyor  or  any  publisher,  prompt  action  will  be  taken 
with  the  view  of  correcting  the  abuse. 

89.  The  fees  payable  to  the  register  and  receiver  for  filing  and  acting 
upon  applications  for  mineral-land  patents  are  five  dollars  to  each  officer, 
to  be  paid  by  the  applicant  for  patent  at  the  time  of  filing,  and  the  like 
sum  of  five  dollars  is  payable  to  each  officer  by  an  adverse  claimant  at 
the  time  of  filing  his  adverse  claim. 

90.  All  fees  or  charges  under  this  law  may  be  paid  in  United  States 
currency. 

91.  The  register  and  receiver  will,  at  the  dose  of  each  month,  forward 
to  this  office  an  abstract  of  mining-applications  filed,  and  a  register  of 
receipts,  accompanied  with  an  abstract  of  mineral  lands  sold,  and  an 
abstract  of  adverse  claims  filed. 

92.  The  fees  and  purchase-money  received  by  registers  and  receivers 
must  be  placed  to  the  credit  of  the  United  States  in  the  receiver's 
monthly  and  quarterlv*  account,  charging  up  in  the  disbursing  account 
the  sums  to  which  tne  register  and  receiver  maybe  respectively  enti- 
tled as  fees  and  commissions,  with  limitations  in  regard  to  the  legal 
maximum. 

HEARINQS   TO    ESTABLISH    THE   GHAEAOTEB   OF   LAN1>& 

93.  In  every  case  where  it  becomes  necessary  under  the  law  and  existing 
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insiniciioiis  of  this  office  that  a  hearing  be  held  and  testimony  taken 
for  the  purpose  of  ascertaining  the  mineral  or  agricultural  character  of 
land,  the  local  officers  are  directed  to  cause  the  evidence  to  be  taken 
before  a  duly  qualified  officer  whose  office  is  located  nearest  the  land  in 
dispute,  the  distance  to  be  computed  by  ordinary  routes  of  travel. 

Whenever  the  local  office  comes  witnin  this  rule,  the  hearing  will  be 
held  before  the  register  and  receiver. 

It  is  intended  to  cause  these  hearings  to  be  held,  as  far  as  practicable, 
in  such  mannear  as  to  afford  the  least  inconvenience  to  persons  interested. 
Should  it  appear,  therefore,  by  written  stipulation  of  all  the  parties  that 
this  purpose  will  best  be  subserved  by  the  designation  of  any  particular 
officer  authorized  to  administer  oaths  within  tiie  land-district  in  which 
the  land  in  controversy  is  situated,  the  instructions  herein  may  be 
departed  from  in  accordance  with  such  stipulation.  Such  deviation  may 
also  be  allowed  where  the  officer  who  would,  otherwise,  be  designated 
is  an  interested  party,  or  where,  for  other  good  reason,  his  selection 
would  be  improper. 

When  the  evidence  is  taken  before  an  officer  other  than  a  register 
and  receiver,  the  record  should  be  sealed  up,  the  title  of  the  case  in- 
dorsed on  the  envelope,  and  the  whole  returned  by  mail  or  express  to 
the  register  and  receiver. 

On  the  27th  April,  1880,  in  accordance  with  the  directions  of  the  Sec- 
retary of  the  Interior,  this  office  revoked  the  withdrawals  theretofore 
made,  upon  general  information,  that  vast  tracts  of  public  land  were 
mineral  in  character,  and  instructed  the  local  officers,  in  the  absence  of 
specific  allegation  of  the  mineral  character  of  land  to  allow  applications 
for  agricultural  entry  thereof,  upon  due  proof. 

Honealter  the  only  tracts  of  public  land  that  will  be  withheld  from 
entry  as  agricultural  land  on  account  of  its  mineral  character,  will  be 
such  as  are  returned  by  the  surveyor-general  as  mineral ;  and  even  the 
presumption  which  is  supported  by  such  return  may  be  overcome  by 
testimony  taken  at  a  regcdar  hearing. 

94.  Hearings  to  determine  the  character  of  land,  as  practically  distin- 
guished, are  o^  two  kinds : 

Ist.  Where  lands  which  are  sought  to  be  entered  and  patented  as 
agricultural  are  alleged  by  affidavit  to  be  mineral,  or  when  sought  as 
mineral  their  non-mineral  character  is  alleged. 

The  proceedings  relative  to  this  class  are  in  the  nature  of  a  contest 
between  two  or  more  known  parties,  and  the  testimony  may  be  taken 
on  personal  notice  of  at  least  ten  days,  duly  served  on  all  parties,  or,  if 
they  cannot  be  found,  then  by  publication,  for  thirty  days  in  a  news- 
paper of  general  circulation,  to  be  designated  by  the  register  of  the 
land-office  as  published  nearest  to  the  land  in  controversy.  If  publica- 
tion is  made  in  a  weekly  newspaper,  the  notice  must  be  inserted  in  five 
consecutive  weekly  issues  thereof. 

2d.  When  lands  are  returned  as  mineral  by  the  surveyor-general 

When  such  lands  are  sought  to  be  entered  as  agricultural,  notice 
must  be  given  by  publication  for  thirty  days,  as  aforesaid. 

96.  All  notices  must  describe  the  land,  give  the  name  and  address  of 
the  claimant,  the  character  of  his  claim,  and  the  time,  place,  and  purpose 
of  the  hearing. 
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Proof  of  Benrice  of  notice,  when  personal,  must  consist  of  either  ac- 
knowledgment of  service  indorsed  on  the  citation,  (which  is  always 
desirable,)  or  the  affidavit  of  the  party  serving  the  same,  giving  date, 
place,  and  manner  of  service,  indorsed  as  aforesaid. 

Proof  of  publication  must  be  the  affidavit  of  the  publisher  of  the  news- 
paper, stating  the  pehod  of  publication,  giving  difttes,  stating  whether 
in  a  daily  or  weekly  issue,  and  a  copy  of  the  notice  so  published  must 
be  attached  to,  and  form  a  part  of,  l^e  affidavit 

Proof  of  posting  on  the  claim  must  be  made  by  the  affidavits  of  two 
or  more  persons  wno  state  when  and  where  the  notice  was  posted ;  that 
it  remained  so  posted  during  the  prescribed  period,  giving  dates,  and  a 
copy  of  the  notice  so  posted  must  be  attached  to^  and  made  a  part  of, 
the  affidavits. 

Proof  of  notice  is  indispensable  to  the  r^^ularity  of  |»x>oeediDg8  and 
must  accompany  the  record  in  every  case. 

The  expense  of  notice  must  in  every  case  be  paid  by  the  parties 
thereto^ 

96.  At  the  hearing  there  must  be  filed  the  affidavit  of  the  publisher  of 
the  paper  that  the  said  notice  was  published  for  the  required  time,  stating 
when  and  for  how  long  such  pubHcation  was  made,  a  printed  copy 
thereof  to  be  attached  and  made  a  part  of  the  affidavit 

97.  At  the  hearing  the  claimants  and  witnesses  will  be  thoroughly 
examined  with  regard  to  the  character  of  the  land ;  whether  the  same 
has  been  thoroughly  prospected ;  whether  or  not  there  exists  within  the 
tract  or  tracts  claimed  any  lode  or  vein  of  quartz  or  other  rock  in  place, 
bearing  gold,  silver,  cinnabar,  lead,  tin,  or  copper,  or  other  valuable  de- 
posit which  has  ever  been  claimed,  located,  recorded,  or  worked ;  whether 
such  work  is  entirely  abandoned,  or  whether  occasionally  resumed ;  if 
such  lode  does  exist,  by  whom  claimed,  under  what  designation,  and  in 
which  subdivision  of  the  land  it  hes  ;  whether  any  placer-mine  or  mines 
exist  upon  the  land ;  if  so,  what  is  the  character  tnereof — ^whether  of  the 
shallow-surface  description,  or  of  the  de^  cement,  blue  lead,  or  gravel 
deposits ;  to  what  extent  mining  is  carried  on  when  water  can  be  ob- 
tained, and  what  the  facilities  are  for  obtaining  water  for  mining  purposes ; 
upon  what  particular  ten-acre  subdivisions  mining  has  been  done,  and 
at  what  time  the  land  was  abcmdoned  for  mining  purposes,  if  abandoned 
at  all. 

98.  The  testimony  should  also  show  the  agricultural  capacities  of  the 
land,  what  kind  of  crops  are  raised  thereon,  and  the  value  thereof ;  the 
number  of  acres  aotufJly  cultivated  for  crops  of  cereals  or  vegetakblee, 
and  within  which  particular  ten-acre  subdivision  such  crops  are  raised ; 
also  which  of  uiese  subdivisions  embrace  his  improvements,  giving  in 
detail  the  extent  and  value  of  his  improvements,  such  as  house,  barn, 
vineyard,  orchard,  fencing,  etc. 

99.  It  is  thought  that  bona  fide  settlers  upon  lands  really  agricultural 
^dll  be  able  to  bIlow,  by  a  dear,  logical,  and  succinct  chain  of  evidence, 
that  their  claims  are  founded  upon  law  and  justice ;  while  parties  who 
have  made  Httie  or  no  permanent  agricultural  improvements,  and  who 
only  seek  titie  for  speculative  purposes,  on  account  of  the  mineral  depos- 
its known  to  themselves  to  be  contained  in  the  land,  will,  be  defeated  in 
their  intentions. 
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100.  The  teBiimony  should  be  ae  full  and  complete  as  possible ;  and, 
in  addition  to  the  leading  points  indicated  above,  everjthmg  of  import- 
anoe  bearing  upon  the  question  of  the  character  of  the  land  should  be 
eHcited  at  me  hearing. 

101.  Where  the  testimony  is  taken  before  an  officer  who  does  not  use 
a  seal,  other  than  the  register  and  receiver,  the  official  character  of  such 
officer  must  be  attested  by  a  derk  of  a  court  of  record,  and  the  testimony 
transmitted  to  the  regist^  and  receiver,  who  will  thereupon  examine  and 
forward  the  same  to  this  office,  with  their  joint  opinion  as  to  the  dhar- 
aoter  of  the  land  as  shown  by  the  testimony. 

102.  When  the  case  comes  before  this  office,  such  an  award  of  the  land 
will  be  made  as  the  law  and  the  facts  may  justify ;  and  in  cases  where  a 
survey  is  necessary  to  set  apart  the  mineral  from  l^e  agricultural  land  in 
any  forty-acre  tract,  the  necessary  instructions  will  be  issued  to  enable 
the  agricultural  claimant,  cU  his  own  eoepensej  to  have  the  work  done,  at 
his  option,  either  by  United  States  deputy,  county,  or  other  local  sur- 
veyor; the  survey  in  such  case  may  be  executed  in  such  manner  as  will 
segregate  the  portion  of  land  actually  containing  the  mine,  and  used  as 
smr&^-ground  for  the  convenient  working  thereof,  from  the  remainder 
of  the  tract,  which  remainder  will  be  patented  to  the  agriculturist  to 
whom  the  same  may  have  been  awarded,  subject,  however,  to  the  condi- 
tion that  the  land  may  be  entered  upon  bv  the  proprietor  of  any  vein  or 
lode  for  which  a  patent  has  been  issued  by  the  United  States  for  the 
parpose  of  extractmg  and  removing  the  ore  from  the  same,  where  found 
to  penetrate  or  intensect  the  land  so  patented  as  agricultural,  as  stipu- 
lated by  the  mining  act. 

103.  Such  survey  when  executed  must  be  properly  sworn  to  by  the 
surveyor,  either  before  a  notary  public,  officer  of  a  court  of  record,  or 
before  the  register  or  receiver,  the  deponent's  character  and  credibility 
to  b0  properly  certified  to  by  the  officer  administering  the  oath. 

104.  Upon  the  filing  of  the  plat  and  field-notes  of  such  survey,  duly 
Bwom  to  as  aforesaid,  you  will  transmit  the  same  to  the  siurveyor-general 
for  his  verification  and  approval ;  who,  if  he  finds  the  work  correctly 
performed,  will  properly  mark  out  the  same  upon  the  original  township- 
plat  in  his  office,  and  furnish  authenticated  copies  of  such  plat  and 
description  both  to  the  proper  local  land-office  and  to  this  office,  to  be 
affixea  to  the  duplicate  and  triplicate  township-plats  respectively. 

105.  In  cases  where  a  portion  of  a  forty-acre  tract  is  awarded  to  an 
agricultural  claimant  and  he  causes  the  segregation  thereof  from  the 
mineral  portion  as  aforesaid,  such  agricultural  portion  will  not  be  given 
a  numerical  designation  as  in  the  case  of  surveyed  mineral  claims,  but 

will  simplvbe  described  as  the  "  Fractional quarter  of  the 

quarter  of  section j  in  township y  of  range ,  meridian, 

containing acres,  the  same  b^ng  exclusive  of  the  land  adjudged 

to  be  mineral  in  said  forty-acre  tract.'' 

106.  The  surveyor  must  correctly  compute  the  area  of  such  agricul- 
tural portion,  which  computation  will  be  verified  by  the  surveyor-gen- 
eiral. 

107.  After  the  authenticated  plat  and  field-notes  of  the  survey  have 
been  received  from  the  surveyor-general,  this  office  will  issue  the  neces- 
sary order  for  the  entry  of  the  land,  and  in  issuing  the  receiver's  receipt 
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and  register  0  patent  certificate  you  will  invariably  be  governed  by  ih» 
description  of  the  land  given  in  the  order  from  this  office. 

108.  The  fees  for  taking  testimony  and  reducing  the  same  to  writing 
in  these  cases  will  have  to  be  defrayed  by  the  parties  in  interest.  Where 
such  testimony  is  taken  before  any  other  officer  than  the  register  aad 
receiver,  the  register  and  receiver  will  be  entitled  to  no  fees. 

109.  If,  upon  a  review  of  the  testimony  at  this  office,  a  ten-acre  tract 
should  be  found  to  be  properly  mineral  in  character,  thiftt  fact  will  be  no 
bar  to  the  execution  of  the  settler's  l^gal  right  to  the  remaining  nofv- 
minertd  portion  of  his  claim,  if  contiguous. 

110.  No  fear  need  be  entertained  that  miners  will  be  permitted  to 
make  entries  of  tracts  ostensibly  as  mining-claims,  which  are  not  min- 
eral, simply  for  the  purpose  of  obtaining  possession  and  defrauding  set- 
tlers out  of  their  valuable  agricultural  improvements ;  it  being  ahtnost 
an  impossibility  for  such  a  fraud  to  be  consummated  under  the  laws 
and  regulations  applicable  to  obtaining  patents  for  mining-claims. 

111.  The  fact  that  a  certain  tract  of  land  is  decided  upon  testimony 
to  be  mineral  in  character  is  by  no  means  equivalent  to  an  award  of  the 
land  to  a  miner.  A  miner  is  compelled  by  law  to  give  sixty  days*  pub- 
lication of  notice,  and  posting  of  diagrams  and  notices,  as  a  preUminaty 
step ;  and  then,  before  he  can  enter  the  land,  he  must  show  that  the 
land  yields  mineral ;  that  he  is  entitled  to  the  possessory  right  thereto 
in  virtue  of  compliance  with  local  customs  or  rules  of  miners,  or  bj 
virtue  of  the  statute  of  limitations ;  that  he  or  his  grantors  have  ex- 
pended, in  actual  labor  and  improvements,  an  amount  of  not  less  than 
five  hundred  dollars  thereon,  and  that  the  claim  is  one  in  regard  to 
which  there  is  no  controversy  or  opposing  claim.  After  all  these  proofs 
are  met,  he  is  entitled  to  have  a  survey  made  at  his  own  cost  wnere  a 
survey  is  required,  after  which  he  can  enter  and  pay  for  ihe  land  em- 
braced by  his  daim. 

112.  Blank  forms  for  proofs  in  mineral  cases  are  not  furnished  by  the 
General  Land  Office. 

N.  C.  MoFAHLAND,  Oammia^ioner. 

Department  of  the  Intebzob,  October  31,  1881. 

Approved. 

S.  J.  KIBKWOOD,  Secretary. 

b.   DEFINITION    OF   "BOOK   IN  PLACE"   AND   "VALUABLE    MINEBAL 

DEPOSITS.*' 

Depaktuemt  of  the  Interior, 
General  Land  Office,  Washington,  D.  C,  Jtdy  16, 1873. 

Gentlemen;  I  have  had  under  consideration  a  numb^  of  letters, 
mostly  from  California,  wherein  inquires  are  made  as  to  the  proper 
course  to  pursue  to  obtain  title  to  public  lands  containing  vcDluable 
deposits  of  borax,  carbonate  and  nitrate  of  sodA,  sulphur,  alum,  and 
asphalt  Among  them  is  one  from  the  Nevada  Oonsolidated  Borax 
Ck)mpany,  from  which  it  appears  that  this  company  intends  to  commence 
the  utilization  of  the  alkaline  plains  of  Nevada. 

The  first  section  of  the  act  of  Congress  approved  May  10, 1872,  reads  as 
follows :  '^  That  all  valuable  mineral  deposits  in  lands  biBlonging  to  the 
United  States,  both  surveyed  and  unsurveyed,  are  hereby  dedared  to 
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be  free  and  open  to  exploration  and  purchase,  and  the  lands  in  which 
ihej  are  found  to  occupation  and  purcnase,"  etc. 

The  second  section  declares  '^tbat  mining-claims  upon  veins  or  lodes 
of  quartz,  or  other  rock  in  place,  bearing  gold,  silver,  cinnabar,  lead,  tin, 
copper,  or  other  valuable  deposits,  hereS^&re  located,"  etc. 

Tne  sixth  section  refers  to  '^  a  patent  for  any  land  claimed  and  located 
for  valuable  deposits." 

It  vnll  be  observed  that  in  the  first  section  of  the  act  the  expression 
'^  valuable  mineral  deposits  "  is  employed,  while  in  the  second  and  sixth 
sections  the  language  is  ''  valuable  deposits."  Allowing,  however,  that 
it  was  the  intention  of  the  law-makers  by  this  act  to  dispose  of  '^  valu- 
able mineral  deposits,"  the  question  becomes  this,i  ^^  What  is  a  valuable 
mineral  deposit  ?" 

The  meaning  of  the  word  valuable  need  not  be  discussed.  Anything 
a  person  is  wiUing  to  give  money  for,  or  that  is  useful  or  precious,  or 
that  has  merchantable  qualities,  is  valuable.  The  word  deposit  has 
always  been  construed  by  this  office  to  be  a  general  term,  embracing 
veins,  lodes,  ledges,  placers,  and  all  other  forms  in  which  valuable 
metals  have  ever  been  discovered. 

In  the  sense  in  which  the  term  mineral  was  used  by  Congress,  it  seems 
difficult  to  find  a  definition  that  will  embrace  what  mineialogists  agree 
should  be  included.  The  several  authorities  consulted  in  this  connec- 
tion seem  to  find  it  an  easier  task  to  determine  what  is  not,  than 
what  is,  mineral.  However,  in  all  the  works  on  mineralogy  that  have 
come  under  my  notice,  borax,  nitrate  and  carbonate  of  soda,  sulphur, 
alum,  and  as|)halt,  are  classified  and  discussed  as  minerals. 

Alger's  edition  of  Phillips'  Mineralogy  speaks  of  ^'the  crust  of  the 
globe  as  consisting  chiefly  of  earths  and  earthy  minerals."  Between 
earths  and  minerals  there  is  a  dear  line  of  demarkation,  and,  though 
difficult  to  express  in  a  few  words,  chemical  composition  and  crystidli- 
zation  are  the  principal  means  of  tracing  the  distinction.  Webster 
seems  to  be  the  most  accurate  in  his  dennition  of  a  mineral,  for  he 
recognizes  chemical  composition  as  the  important  consideration.  He 
defines  a  mineral  to  be  "any  inorganic  species  having  a  definite  chemical 
oopiposition." 

From  a  careful  examination  of  this  matter,  the  conclusion  I  reach  as 
to  what  constitutes  "a  valuable  mineral  deposit"  is  this: 

That  whatever  is  recognized  as  a  mineral  by  the  standard  authorities 
on  the  subject,  where  the  same  is  found  in  quantity  and  quality  to  ren- 
der the  land  sought  to  be  patented  more  valuable  on  this  account  than 
for  purposes  of  agriculture,  should  be  treated  by  this  office  as  coming 
within  the  purview  of  the  mining  act  of  May  10, 1872. 

The  language  of  the  statute  is  so  comprehensive,  and  capable  of  such 
liberal  construction,  that  I  cannot  avoid  the  condusion  that  Congress 
intended  it  as  a  general  miniog  law,  "to  promote  tiie  devdopment  of 
the  mining  resources  of  the  United  States,"  and  to  afford  a  method 
whereby  parties  holding  the  possessory  right  under  local  laws  and  regu- 
lations could  secure  titie  to  tracts  containing  valuable  accretions  or 
deposits  of  mineral  substances,  except  where  a  special  law  might  inter- 
vene, reserving  from  sale,  or  regulating  the  disposal,  of  particularly 
specified  mineral-bearing  lands. 
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To  the  several  inqumes  in  the  letters  referred  to,  I  therefore  reply 
that  lands  valuable  on  account  of  borax,  carbonate  of  soda,  nitrate  of 
soda,  sulphur,  alum,  and  asphalt,  as  well  as  ^' all  valuable  mineral  de- 
posits," may  be  applied  for  and  patented  under  the  provisions  of  the 
mining  act  of  May  10, 1872.  In  case  an  application  should  be  presented 
to  you  for  a  survey  of  land  valuable  for  other  minerals  than  those  speci- 
fied herein  and  in  the  act  itself,  you  will  first  refer  the  question  to  this 
office,  in  order  that  applicants  may  be  saved  the  expense  of  applying  for 
lands  that  mav  be  reserved  by  a  special  act  of  Oongress. 

It  will  be  observed  that  the  mineral-producing  lands  are  divided  into 
two  classes — ^the  one  class  embraces  lands  where  ihe  mineral  matter  is 
within  "rock  in  place,"  or,  geologically  speaking,  "in  8i^;"  and  the 
second  includes  placers  and  all  forms  of  deposits  excepting  those  in 
"  rock  in  place."  In  this  connection  I  deem  it  a  matter  of  importance  to 
give  the  construction  this  office  places  upon  the  expression,  "vein  or 
lode  of  quartz  or  other  rock  in  place,"  to  prevent  mistakes  in  locating 
the  two  classes  of  mines  referred  to,  tiiereby  saving  to  claimants  consid- 
erable expense  and  delay. 

In  geology  and  among  miners,  veins  or  lodes  imply  generally  an 
aggregation  of  mineral  matter  found  in  the  fissures  of  me  rocks  which 
indose  it,  but  are  of  great  variety,  veins  differing  very  much  in  their 
formation  and  appearance.  Lode  is  a  term  in  general  use  among  the 
tin  miners  of  Cornwall,  and  was  introduced  on  the  Pacific  coast  by 
emigrants  from  the  Cornish  mines,  and  signifies  a  fissure  filled  either 
by  metallic  or  earthy  matter.  In  several  of  the  mining  districts,  the 
terms  lead  and  ledge  are  employed  in  the  local  regulations  concerning 
mines.  Lead  is  used  to-  convey  the  same  idea  as  lode,  while  ledge 
would  seem  to  indicate  a  layer  or  stratum  of  mineral  interposed  be- 
tween a  course  or  ridge  of  rocks. 

Veins  may  be  either  sedimentary,  plutonic,  or  segregated,  or  of  infil- 
tration, or  attrition,  depending  upon  the  peculiar  formation,  or  the  mode 
of  occurrence  of  the  miueral  deposit.  There  is  also  another  form  of 
deposit  different  from  either  of  those  mentioned  above,  called  contact 
deposit. 

European  nuners  mention  still  others,  called  in  England  "floors," 
in  Germany  "Stockwerke,"  and  a  form  of  deposit  known  as  "Fahl- 
band."  These  latter  are,  more  properly  speaking,  ore-bearing  belts, 
irregular  in  their  dimensions,  but  presenting  a  certain  degree  of  paral- 
lelism with  each  other.  Similar  in  some  respects  to  the  Fahlbands,  are 
the  metalliferous  zones,  or  "  amygdaloidal  bands,"  which  are  said  to 
exist  on  Mount  Lincoln  and  Mount  Bross,  Colorado. 

However,  if  the  question  were  raised,  neither  of  the  forms  of  deposit 
known  as  contact  deposit,  Fahlbands,  or  segregated  veins,  could  be 
accepted  as  true  metalliferous  veins,  nor  could  it  frequently  be  made  to 
appear,  without  expensive  excavation,  whether  the  metal  in  the  mine 
for  which  a  patent  is  sought  occurs  in  the  form  of  a  true  vein  or  not. 

But  there  is  no  reason  for  supposing  that  the  terms  were  employed 
in  their  strict  geological  signification.  The  plain  object  of  the  law  is  to 
dispose  of  the  mineral  lands  of  the  United  States  for  money  value,  and 
whatever  form  of  deposit  can  be  embraced  in  the  general  phrase  "  vein 
or  lode  of  quartz,  or  other  rock  in  place,"  must  be  sold  at  the  rate  of 
five  dollars  per  acre. 
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It  is  evidently  the  policy  of  the  Oovemment  to  include  as  much  land 
as  possible  under  this  designation,  for  the  reason  that,  as  the  most 
yaluable  metals  and  minerals  occur  in  the  several  vein-formations,  it  is 
desirable  that  the  lands  wherein  they  are  discovered  should  be  sold  in 
liimted  quantities,  thereby  preventing  the  few  from  monopolizing  large 
tracts,  which  ought  to  remain  open  to  all  for  exploration  and  develop- 
ment ;  and  f 5r  the  further  reason  that  the  (Jovemment  derives  a  larger 
revenue  from  the  sale  of  lands  of  this  description. 

In  fine,  I  include  in  the  first  class  all  lands  wherein  the  mineral  mat- 
ter is  contained  in  veins  or  ledges,  occupying  the  original  habitat  or  loca- 
tion of  the  metal  or  mineral ;  whether  in  true  or  false  veins,  in  zones,  in 
pockets,  or  in  the  several  other  forms  in  which  minerals  are  found  in  the 
ongioal  rock,  whether  the  gangue,  or  matrix,  is  disintegrated  at  the 
siu^ace  or  not. 

You  will  please  give  publicity  to  this  communication  where  it  can  be 
done  without  expense  to  the  Cbvenmient. 

WILLIS  DRUMMOND,  Oommiaaioner. 

To  SurveyorS'GenercU  and  Registers  mid Heceivers. 

0.  HEABIKG  TO  DETEBMINE  OHABAOTEB  OF  LAND. 

Depabtioent  of  the  Interiob,' 
General  Land  Offioe,  March  20, 1872. 

Gentlemen:  In  order  to  save  as  much  as-  possible  the  expense, 
trouble,  and  delay  incident  to  the  present  manner  of  taking  proofs  as 
to  the  mineral  or  agricultural  character  of  lands,  it  is  hereby  directed 
that  testimony  upon  this  point  may  be  taken  before  a  derk  of  a  court  of 
record  in  and  for  the  county  in  which  the  land  is  situate,  after  due  notice, 
in  the  following  manner,  to  vrit : 

Hereafter,  when  an  application  is  filed  to  enter  land  as  agricultural 
which  is  alleged,  under  oath,  to  be  mineral  in  character,  or  which  is  re- 
tamed  upon  the  official  township  plat  aa  mineral  or  land  which  is  now 
or  may  hereafter  be  suspended  by  order  of  this  office  for  proof  as  to  the 
non-mineral  character  thereof,  you  will,  upon  such  application  being 
made,  require  such  applicant  to  publish,  at  his  own  expense,  a  notice 
thereof  once  each  week,  for  four  consecutive  weeks,  in  a  newspaper  of 
largest  circulation  published  nearest  to  the  land  in  question ;  sudii  notice 
to  give  the  name  and  address  of  the  claimant,  the  designation  of  the 
subdivision  embraced  by  his  filing,  the  names  of  any  miners,  or  mining 
companies  whose  claims  or  improvements  are  upon  the  land,  or  in  the 
immediate  yicinity  thereof,  the  names  of  the  parties  who  filed  the  affida- 
vits that  the  land  is  mineral ;  and,  finally,  the  notice  should  name  a  day, 
which  shall  not  be  less  than  thirty  (30)  days  from  the  date  of  the  first 
insertion  of  said  notice  in  such  newspaper,  upon  which  testimony  will 
he  taken  before  the  county  derk,  to  determine  the  facts  as  to  the  mineral 
or  non-mineral  character  of  the  land,  when  such  persons  as  may  be 
brought  by  the  parties  in  interest  will  be  examined  and  their  testimony 
reduoied  to  vnriting ;  the  whole  to  be  duly  attested  by  the  seal  of  the 
court,  and  transmitted  to  the  register  and  the  receiver,  who  will  there- 
upon examine  and  forward  the  same  to  this  office,  with  tiieir  joint  opin- 
ion as  to  the  character  of  the  land,  as  shown  by  the  testimony.  A  copy 
of  this  notice  must  be  posted  in  a  conspicuous  place,  upon  each  forty- 
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acre  subdivisioii  claimed,  for  four  consecutiye  weeks,  proof  of  which 
must  be  made  under  oath  by  at  least  two  persons,  who  will  state  when 
the  notice  was  posted  and  where  posted. 

At  the  hearing,  there  must  be  filed  the  affidavit  of  the  publisher  of  the 
paper  that  the  said  notice  was  published  for  the  requii^  time,  stating 
when  and  for  how  long  such  publication  was  made,  a  printed  copy  thereof 
to  be  attached  and  made  a  part  of  the  affidavit.  In  every  case  where 
practicable,  in  addition  to  the  foregoing,  personal  notice  must  be  served 
on  the  mineral  affiants,  and  upon  any  parties  who  may  be  mining  upon 
or  claiming  the  land. 

At  the  hearing,  the  claimants  and  witnesses  will  be  thoroughly  exam- 
ined with  regard  to  the  character  of  the  land ;  whether  the  same  has 
been  thoroughly  prospected ;  whether  or  not  there  exists  within  the  tract 
or  tracts  claimed  any  lode  or  vein  of  quartz  or  other  rock  in  place,  bear- 
ing gold,  silver,  cinnabar,  or  copper,  which  has  ever  been  claimed,  located, 
recorded,  or  worked ;  whether  such  work  is  entirely  abandoned,  or  whether 
occasionally  resumed ;  if  such  lode  does  exist,  by  whom  claimed,  under 
what  designation,  and  in  which  subdivision  of  the  land  it  lies ;  whether 
any  placer-mine  or  mines  exist  upon  the  land ;  if  so,  what  is  the  char- 
acter tiiereof — ^whether  of  the  shallow  surface  description,  or  of  the  deep 
cement,  blue  lead,  or  gravel  deposits ;  to  what  extent  mining  is  carried 
on  when  water  can  be  obtained,  and  what  the  facilities  are  for  obWning 
water  for  mining  purposes ;  upon  what  particular  forty-acre  subdivisions 
mining  has  been  done,  and  at  what  time  the  land  v^as  abandoned  for 
TniTiing  purposes,  if  abandoned  at  all. 

The  testimony  should  also  show  the  agricultural  capacities  of  the  land, 
what  kind  of  crops  are  raised  thereon,  and  the  value  thereof ;  the  num- 
ber of  acres  actually  cultivated  for  crops  of  cereals  or  vegetables,  and 
within  which  particular  forty-acre  subdivisions  such  crops  are  raised ; 
also  which  of  these  subdivisions  embraces  his  improvements,  giving  in 
detail  the  extent  and  value  of  his  improvements,  such  as  house,  bam, 
vineyard,  orchard,  fencing,  etc. 

It  is  thought  that  bona  fide  settiers  upon  lands  really  agricultural, 
will  be  able  to  show,  by  a  dear,  logical,  and  succinct'  chain  of  evidence 
that  their  claims  are  founded  upon  law  and  justice ;  while  parties  who 
have  made  little  or  no  permanent  agricultural  improvements,  and  who 
only  seek  titie  for  speculative  purposes,  on  account  of  the  mineral  de- 
posits known  to  themselves  to  be  contained  in  the  land,  will  be  defeated 
in  their  intentions. 

The  testimony  should  be  as  full  and  complete  as  possible ;  and  in 
addition  to  the  leading  points  indicated  above,  everything  of  import- 
ance bearing  upon  the  question  of  the  character  of  the  land  should  be 
eUcited  at  me  hearing.  If,  upon  a  review  of  the  testimony  at  this  office, 
a  forty-acre  tract  should  be  found  to  be  prox>erly  mineral  in  character, 
that  fact  will  be  no  bar  to  the  execution  of  the  settier's  legal  right  to 
the  remaining  non-mineral  portion  of  his  daim,  if  contiguous.  The 
fees  for  taking  testimony  and  reducing  the  same  to  writing,  in  these 
cases,  when  taJken  by  a  derk  of  a  court  of  record,  as  aforesaid,  will 
have  to  be  defrayed  by  the  parties  in  interest. 

When,  by  reason  of  proximity  to  the  local  land-office,  an  applicant 
to  enter  lands  of  this  class  prefers  to  have  the  testimony  taken  before 
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the  register  and  the  reoeiyer,  mstead  of  the  clerk  of  a  court  of  record, 
as  aforesaidy  he  haa  that  option.  In  such  case  the  mode  of  proceeding 
is  folly  set  forth  in  the  endosed  Giroular  of  the  sixth  May,  1871,  whi(£ 
circular  is  hereby  modified,  as  to  the  manner  of  giving  notice,  so  as  to 
conform  with  these  instructions  relative  to  that  point..  It  must  be 
steadily  kept  in  mind  that  the  testimony  hereby  authorized  to  be  taken 
before  the  derk  of  a  court  is  not  for  the  purpose  of  determining  ques- 
tions of  conflict  between  either  pre-emption  or  mineral  claimants,  but 
simply  to  determine  the  character  of  the  land,  whether  mineral  or  agri- 
cnltnraL 

When  the  testimony  is  taken  .before  the  derk  of  a  court,  as  aforesaid, 
the  register  and  the  receiver  will  be  entitied  to  no  fees ;  those  paid  by 
the  pc^es  to  the  xx>unty  derk  being  all  they  are  required  to  pay  with 
reference  to  the  proof  as  to  tiie  diaracter  of  tine  land. 

No  fear  need  be  entertained  that  miners  will  be  permitted  to  make 
entries  of  tracts  ostensibly  as  mining  daims,  which  are  not  mineral, 
simply  for  the  purpose  of  obtaining  possession  and  defrauding  settiers 
oat  of  their  vuuable  agricultural  improvements ;  it  being  aunost  an 
impossibility  for  such  a  fraud  to  be  consummated  imder  tiie  laws  and 
regulations  applicable  to  obtaining  patents  for  mining  daims.  The 
fact  that  a  certain  tract  of  land  is  dedded  upon  testimony  to  be  min- 
eral in  character,  is  by  no  means  equivalent  to  an  award  of  the  land  to 
a  miner.  A  miner  is  compdled  by  law  to  give  three  months'  publica- 
tion of  notice,  and  three  monthd'  posting  of  diagrams  and  notices,  as  a 
preliminary  step;  and  then,  before  he  can  enter  the  land,  he  must  show 
that  the  land  yidds  mineral ;  that  he  is  entitied  to  the  possessory  right 
thereto  in  virtae  of  compliance  with  local  customs  or  rules  of  miners, 
or  by  virtue  of  the  statute  of  limitations ;  that  he  or  his  grantors  have 
expended,  in  actual  labor  and  improvements,  an  amount  of  not  less  than 
one  thousand  [500]  dollars  thereon,  and  that  the  daim  is  one  in  regard 
to  which  there  is  no  controversy  or  opposing  daim.  After  all  uieae 
proofs  are  met,  he  is  entitied  to  have  a  survey  made  at  his  own  cost, 
where  a  survey  is  required,  after  which  he  can  enter  and  pay  for  the 
land  embrace/b^  hkdajm:  ^ 

It  is  quite  unlikdy  that  a  miner  would  undertake  these  long  and  ex- 
pensive proceedings,  simply  for  the  purpose  of  attempting  to  defraud 
an  agriculturist  out  of  a  tract  of  land  which  was  not  mineral,  but  im- 
proved agricultural  land,  when  there  is  an  almost  absolute  certainty, 
not  only  of  his  scheme  being  frustrated,  but  also  of  his  being  unable  to 
fnxniflh  the  proof  always  required  as  a  basis  of  patent  toe  a  mineral 

You  are  requested  to  give  the  foregoing  careful  attention,  and  to  fur- 
nish eopies  hereof  to  parties  upon  application,  in  order  that  they  may  be 
folly  informed  in  the  premises. 

WILLIS  DRUMMOND,  Oommiasumer. 

Register  and  Receiver^  U,  S,  Land  Office  at . 

\^ee  General  Circular,  par.  98  to  111. — ^Editor.] 
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OIRGULABOF  APBIL  27,  188a 

Depabtmekt  of  ths  Ikteriob, 
GsMSRAL  LAin>  OmcE,  WAfflnroTON,  D.  C,  April  27, 1880. 

Reoistebs  and  Beoeiyers,  it,  S.  IHstrict  Land  Offices  : 

Qentlemen  :  Tour  attention  is  directed  to  the  following  copy  of  letter 
from  the  Hon.  Secretary  of  the  Interior: 

''Depabtmekt  of  the  Interiob, 

Washington,  D.  C,  April  22,  1880. 

"Sir:  I  have  received  your  letter  of  the  16th  instant,  calling  my 
attention  to  the  withdrawals  heretofore  made  of  mineral  lands,  under 
the  direction  of  my  predecessor,  Hon.  6.  Delano,  and  setting  forth  at 
length  the  difficulties  which  arise  in  the  adjustment,  of  homestead  and 
pre-emption  claims  on  account  of  said  withdrawals,  and  recommending 
in  view  of  such  difficulties  that  the  'present  policy  and  practice  of  throw- 
ing the  burden  of  proof  upon  agricultural  claimants  be  reversed;  that 
the  applicant  for  such  entry  be  required  to  make  the  non-mineral 
affidavit  required  as  aforesaid,  and  that  this  be  deemed  sufficient  in 
absence  of  the  alleged  mineral  character  of  his  daim;  that  if  a  party 
does  allege  in  proper  form  that  the  land  is  valuable  for  minerals,  he 
should  be  required  to  affirmatively  prove  the  fact,  instead  of  in  every 
case,  with  or  without  such  allegation,  requiring  every  settler  to  prove  an 
expensive  negative.' 

"You  further  recommend  'that  the  withdrawals  heretofore  made  as 
aforesaid  be  revoked,  in  order  to  remove  the  restriction  upon  bona  fide 
agricultural  settlements,  and  to  place  such  lands  in  a  condition  where 
they  can  be  occupied,  purchased,  and  developed.' 

"  I  have  carefully  considered  the  recommendations  made  by  you  for 
the  reasons  stated,  and  have  to  say  that  they  meet  my  approval 

"  You  are  therefore  instructed  to  so  modify  the  instructions  of  your 
office  as  to  conform  to  said  recommendations,  and  you  are  also  instructed 
to  revoke  the  orders  of  withdrawals  mentioned  by  you,  in  order  that  the 
restrictions  thereby  made  upon  agricultural  settlements  of  the  lands  may 
be  removed. 

"Very  respectfully, 

"C.  SCHURZ,  Secretary, 
"  T?he  Commissioner  of  the  General  Land  Office^ 

The  recommendations  to  the  Hon.  Secretary,  upon  which  his  said  ap- 
proval was  based,  are,  in  brief  and  in  substance,  tnat  immense  tracts  of 
land  are  now,  and,  for  several  years  last  past  have  been,  officially  desig- 
nated as  mineral  lands ;  that  as  a  matter  of  fact  but  an  exceedingly  small 
part  of  this  entire  area  is  valuable  for  minerals,  but  is  good  agricultural 
land ;  that  these  withdrawn  lands  are  subject  to  entry  under  the  homa- 
stead,  pre-emption,  and  other  laws  providing  for  the  Mde  of  agricultural 
lands,  only  after  a  hearing  in  every  case,  wherein  the  burden  of  proof 
^es  upon  the  affiicultural  applicant  to  establish  that  the  tract  claimed  is 
non-mineral ;  that  it  is  thus  rendered  exceedingly  easy  to  cause  such 
applicant  great  expense,  delay,  and  vexation ;  that  the  expense,  embar- 
rassment, and  delay  actually  incident  to  the  course  hitherto  pursued 
operate  to  discourage  and  prevent  settlements  on  such  lands ;  ttiat  the 
tunber  on  these  lands  is  b^ng  largely  taken  on  the  daim  that  they  are 
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mineral  lands ;  and  that  the  vast  traetfi  so  designated,  and  which  are 
capable  of  supporting  many  thousands  of  settlers,  adding  largely  to  tiie 
prodmsticm  of  the  oonntry,  and  contributing  to  its  bett^  progress,  are 
not  only  for  the  most  part  practically  reserved  from  sale  under  any  law, 
but  being  so  secluded  it  becomes  easier  for  a  party  to  fn^udulently  enter 
as  agricultural  a  tract  which  he  may  discover  to  be  valuable  for  minerals 
than  for  a  bona  fide  settler  to  secure  patent  for  agricultural  land.  All 
of  such  withdrawals  heretofore  made  of  lands  in  your  district  are  hereby 
revoked;  and  when  any  party  applies  to  enter  any  tract  under  any  of 
the  laws  relating-  to  agricultural  lands,  he  will  be  required  to  make  the 
nsnal  non-minfiral  affidavit,  which,  in>  tiie  absence  of  any  allegation  that 
the  land  is  mineral,  wiU  be  deemed  sufficient.  Should  affidavits  be  filed 
with  you,  properly  alleging  any  tract  sought  to  be  entered  as  aforesaid 
to  be  mineral,  yon  will,  after  due  notice,  hold  a  hearing  to  determine  the 
facts.  In  such  cases  the  burden  of  proof  will  rest  upon  the  party  who 
alleges  the  land  to  be  valuable  for  minerals,  and  he  must  ammatively 
prove  his  allegations. 

It  is  expected  that  yon  will  exercise  all  possible  prudence  and  care  in 
respect  to  this  matter,  and  endeavor  to  carefully  -and  conscientiously 
mimntain  and  advance  tbe  purpose  of  the  Department  and  this  Office,  to 
wit:  to  enable  the  public  kinds,  which  are  in  &ct  agricultural,  to  be 
occupied  and  purdbased  without  oppressive  conditions,  and  to  {nrevent 
lands  which  are  in  fact  valuable  for  minerals  from  behig  taken  except 
tinder  the  special  laws  apphcable  thereto. 

Very  respectfully, 

J.  A.  WILLIAMSON,  OommiBHoner. 

OIBOULAB  OF  DEC.  17,  1880. 

Depabtmsnt  of  the  Intebiob, 
GxNERAL  LiND  Office,  WAsmNoroN,  D.  C,  Dec,  17,  1880. 

Rboibtebs  ahd  Rboidviebs,  U,  8.  District  Land  Offices  : 

QsKTiiEMEN:  In  every  case  where  it  becomes  necessary  under  the  law 
and  existing  instructions  of  this  office  to  require  a  hearing  to  be  held  and 
testimony  taken  for  the  purpose  of  ascertaining  the  mineral  or  agricul- 
tural character  of  land,  you  are  directed  to  cause  such  hearing  to  be  held 
before  a  duly  qualified  officer  whose  office  is  located  nearest  the  land  in 
dispute,  the  distance  to  be  computed  by  ordinary  routes  of  travel 
Whenever  the  local  land-office  comes  witlun  this  nue,  the  hearing  will 
be  held  before  the  register  and  receiver. 

It  is  intended  to  cause  these  hearings  to  be  held,  so  far  as  practicable, 
in  such  manner  as  to  afford  the  least  inconvenience  to  persons  inter- 
ested. Should  it  appear,  therefore,  by  written  stipulation  of  all  the 
parties,  that  thia  purpose  will  best  be  subserved  by  the  designation  of 
any  particular  officer  authorized  to  administer  oaths  within  the  land-dis- 
trict in  which  the  land  in  controversy  is  situated,  the  instructions  herein 
may  be  departed  from  in  accordance  with  such  stipulation.  It  may  also 
h^pen  that  the  officer  who  would  otherwise  be  sdected  is  an  interested 
party,  or  some  other  good  reason  may  appear  why  his  designation  would 
be  improper,  and  in  such  case  you  win  direct  uie  hearing  to  be  held 
before  the  next  nearest  officer. 

These  instructions  are  in  accordance  with  section  2335  United  States 
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Bevised  Statutes,  and  the  rule  suggested  by  the  Hon.  Secretary  of  the 
Interior,  February  16, 1878. 

J.  A.  WILLIAMSON,  Oammisinoner. 

CmOULAB  OF  SEFTEMBEB  28,  1880. 

DxpABTiosirr  of  thb  Intkbiob, 
GzNEBAL  Land  Offiob,  Wabhinqton,  D.  C.,  September  23, 1880. 

BsaiSTEBSAin)  RBOErnEBS,  United  States  Dietrict  Land  Offices: 

Qentlbkbn  :  Hereafter  in  ease  of  application  bein£^  made  in  your  office 
to  enter  or  select,  as  amcultural  land  under  any  act  of  Oongress  ^ 
the  pre-emption  or  homestead  acts,  lands  returned  as  mineral  by  the 
surveyor-general,  you  inll  require  the  appUcant,  at  date  of  final  proof,  loca- 
tion, or  selection,  to  publish  for  thirty  days  a  notice  describing  the  land 
applied  for,  and  giving  time  and  place  when  such  proof  will  be  sub- 
mitted or  selection  tendered.  You  will  also  post  in  your  office  a  copy 
of  the  notice  for  the  same  period.  Proof  of  pubUcation  will  consist  of 
the  affidavit  of  tiie  publisher  of  the  newspaper  in  which  the  notice  was 
published,  and  you  will  furnish  your  own  certificate  as  to  posting  in 
your  office. 

The  revocation  of  withdrawals  of  lands  as  mineral  by  circular  of  April 
27,  1880,  was  made  not  only  because  said  withdrawals  had,  in  many  in- 
stances, worked  great  hardships  to  settlers,  but  because  it  is  required 
by  law  that  homestead  and  pre-emption  claimants  shall  publish  noticoB 
of  their  intention  to  make  final  proof  on  their  entries,  and  this  was 
thought  to  afford  sufficient  protection  to  all  parties ;  but  in  case  of  en- 
tries imder  other  laws  there  is  no  such  notice  required.  This  procedure 
will  apply  to  cases  of  application  to  enter  under  the  townsite,  desert 
land,  and  timber  culture  Ieiws  ;  applications  to  select  lands  under  grants 
to  States,  railroad,  and  wagon-road  companies;  and  the  locations  of  the 
.  various  classes  of  scrip  upon  lands  which  have  been  returned  by  the 
surveyor-general  as  mineral  in  character. 

Where,  after  such  publication  of  notice  has  been  regularly  made,  no 
affidavits  alleging  the  mineral  character  of  the  land  have  been  filed  with 
you,  you  will  allow  the  entry,  selection,  or  location  upon  the  filing  of  a 
proper  non-mineral  affidavit.  If  such  mineral  affidavits  shall  have  been 
filed,  you  will  proceed  with  a  hearing  as  directed  by  the  circular  of 
April  27,  1880. 

Acknowledge  the  receipt  hereof. 

Very  respectfully, 

J.  A.  WILLIAMSON,  C<mmieeumer. 

d.  SUBVEYS. 

GIBCULAB  OF   NOVEMBER   20,    1873. 

Dbpabtmeht  or  the  IiraaioE, 
Gbmkbal  Land  Office,  Washinqton,  D.  0.,  Nov.  20,  1873. 
Sib  :  Information  has  reached  this  office  that  deputies,  in  surveying 
mining  claims,  are  in  the  habit  of  following  the  direction  of  the  parties 
in  interest,  instead  of  adhering  to  the  lines  established  in  the  original 
location  of  such  claims,  and  mus,  in  effect,  making  a  private  inSiead 
of  an  official  survey. 
Under  all  laws  and  regulations,  whether  local  or  general,  the  location 
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of  a  daim  in  such  a  maimer  as  to  give  notioe  to  all  the  world  of  the 
nature  and  extent  of  the  same  is  not  only  indiBpensable,  but  in  most 
cases,  minmg  claims  are  initiated  thereby,  and  all  subsequent  proceed- 
ings are  based  ^pon  and  must  conform  to  such  location.  A  failure  to 
make  and  record  the  location  in  accordance  with  the  law  and  regula- 
tions in  force  at  tiie  date  of  the  location  will  defeat  the  claim,  and  if 
it  is  not  made  with  such  definiteness  as  to  operate  as  notice  to  all  per- 
sons seeking  to  aoquire  rights  to  mining-lands,  it  will  be  void  for  un- 
oertaintv. 

It  foUows,  therefore,  that  in  making  surveys  of  mining-claims,  it 
becomes  essentially  necessary  to  ascertain  the  boundaries  thereof  as 
eetablished  by  the  origmal  location,  for  the  rights  of  the  claimant  are 
limited  and  defined  by  such  boimdaries.  To  make  a  survey  in  accord- 
ance with  other  lines  or  boundaries,  is  tantamount  to  making  a  new 
location  of  i^e  daim,  and  the  rights  of  adjoining  locators  who  have 
complied  with  the  requirements  of  the  law  may  be  interfered  with  and 
defeated  thereby.  l£e  practioe  of  maldng  surveys  according  to  the 
dictation  of  parties  in  interest,  instead  of  in  accordance  with  the  orig- 
inal location,  has  abeady  caused  great  confusion  and  been  productive 
of  great  injury  to  bona  fid^  claimants. 

You  will,  therefore,  require  the  applicant  for  a  survey  to  furnish  a 
copy  of  the  original  record  of  location,  properly  certified  to  by  the 
recorder  having  charge  of  the  records  of  the  mining  locations  in  the 
district  where  &e  daim  is  situate,  and  cause  all  official  surveys  of  min- 
ing claims  to  be  made  in  strict  conformity  with  the  lines  established  by 
the  original  location  as  recorded ;  and  if  the  record  of  locations  made 
prior  to  tiie  passage  of  the  mining  act  of  May  10,  1872,  is  not  suffi- 
ciently definite  and  certain  to  enable  the  deputy  to  make  a  correct 
survey  therefrom,  he  should,  after  reasonable  notice  in  writing  to  be 
served  personally  or  through  the  United  States  mail  on  the  applicant 
for  survey  and  adjoining  claimants,  whose  residence  or  post-office 
address  he  may  know,  or  can  ascertain  by  the  exerdse  of  reasonable 
diHgenoe,  take  the  testimonv  of  neighboring  daimants,  and  other  per- 
sons who  are  familiar  with  the  boundaries  tnereof  as  originally  located 
and  asserted  by  the  locators  of  the  daim,  and  after  having  ascertained 
by  such  testimony  the  boundaries  as  originally  established,  he  should 
nodike  a  survey  in  accordance  therewith,  and  transmit  full  and  correct 
retoms  of  survey,  accompanied  by  the  copy  of  the  record  of  location, 
the  testimony,  and  a  copy  of  the  notioe  served  on  the  claimant  and  ad- 
joining proprietors,  oertitying  thereon,  when,  in  what  manner,  and  on 
whom,  service  was  mada 

The  act  of  Congress  of  May  10, 1872,  expressly  provides  that  <<  the 
location  must  be  cnstinctly  marked  on  the  ground,  so  that  its  bounda- 
ries can  be  readily  traced,"  and  ^^  that  all  records  of  mining-claims  here- 
after made  shall  contain  the  name  or  names  of  the  locators,  the  date  of 
the  location,  and  such  a  description  of  the  claim  or  daams,  located  by 
reference  to  some  natural  object  or  permanent  monument,  as  will  identify 
the  daim." 

These  provisions  of  the  law  must  be  strictly  complied  with  in  each 
case  to  entitle  the  claimant  to  a  survey  and  patent,  and  therefore  should 
a  claimant  under  a  location  made  subsequent  to  the  passage  of  the 
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Tnim'ng  act  of  May  10, 1872,  who  )ibb  not  complied  with  said  requirements 
in  regard  to  marking  the  location  upon  the  ground  and  recording  the 
same,  apply  for^a  survey,  you  will  decline  to  make  ii 

The  only  relief  for  a  party  under  such  circumstances  will  be  to  make 
a  new  location  in  conformity  to  law  and  regulations,  as  no  case  will  be 
approved  and  patented  by  this  office  imless  these  and  all  other  provis- 
ions of  law  are  substantially  complied  with,  if  the  law  has  been  com- 
plied with  in  the  matter  of  marking  the  location  on  the  ground  and 
recording  the  same,  and  any  question  arises  in  the  execution  of  the  sur- 
vey as  to  the  identity  of  monuments,  marks,  or  boundaries,  which  cannot 
be  determined  by  a  reference  to  the  record,  the  deputy  should  take  tes- 
timony in  the  manner  hereinbefore  prescribed  for  surveys  of  claims 
located  prior  to  May  10,  1872 ;  and  having  thus  ascertained  the  true 
and  correct  boundaries'  originally  established,  marked,  and  recorded, 
make  the  survey  accordingly. 

You  will  at  once  issue  instructions  to  your  deputies,  requiring  them 
to  abandon  the  practice  of  surveying  mining  dalms  under  tiie  du-ection 
of  parties  in  interest,  and  to  conform  to  the  rule  as  hereinbefore  pre- 
scnbed.  From  an  examination  of  the  returns  of  surveys  of  mining-clauns, 
I  am  satisfied  that  in  many  instances  the  depuly  surveyors  earthy  to  the 
value  of  improvements  without  ascertaining  whether  such  improvements 
are  made  by  the  claimant  or  his  grantors,  or  not.  No  improvements 
should  be  included  in  the  estimate  unless  they  have  been  made  by  the 
applicant  for  survey  or  by  those  from  whom  he  derives  titie.  The  value 
of  improvements  made  upon  other  locations,  or  by  other  claimants, 
should  not  be  taken  into  consideration,  but  excluded  by  deputies  in 
their  estimate  of  improvements  upon  the  claim. 

You  will  so  instruct  your  deputies,  and  hereafter  require  ihem  to  cer- 
tify in  each  instance  that  the  improvements  and  expenditures  considered 
by  them  in  their  estimate,  and  which  they  must  describe  in  their  report, 
were  made  by  the  applicant  or  by  the  persons  from  whom  he  derives 
title. 

The  following  certificate  will  be  attached  to  the  field-notes  of  survey 
by  the  surveyor-general : 

<^  I  certify  that  the  foregoing  transcript  of  the  field-notes  of  the  survey 

of  the mining-claim,  situate  in mining-district,  county  of 

,  and of ^  has  been  correctiy  copied  from  the  origi- 
nal notes  of  said  survey  on  file  in  this  office ;  that  said  field-notes  furnish 
such  an  accurate  description  of  said  mining  claim  as  will,  if  incorporated 
into  a  patent,  serve  fully  to  identify  the  premises ;  and  that  such  refer- 
ence is  made  therein  to  natural  objects  and  permanent  monuments  as 
will  perpetuate  and  fix  the  locus  thereof. 

"I  further  certify  that  the  value  of  the  labor  and  improvements  upon 
the  said  mining  daam,  placed  thereon  by  the  claimant  and  his  grantors, 
is  not  less  than  five  hundred  dollars,  and  that  said  improvements  con- 
sist of — (here  describe  the  improvements  made  by  the  applicant  and  his 
grantors  upon  the  daim.)    I  further  certify  that  me  plat  thereof  filed  in 

the  U.  S.  land-office  at is  correct  and  in  conformity  veith  the 

foregoing  field-notes. 

" J  XJ.  S.  Surveyor-General  for 

"U.  S.  Surveyor-General's  Office, ,  187—." 
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The  following  certificate  will  be  indorsed  upon  each  plat  by  the  sur- 
veyor-general, Yiz : 

**The  original  field-notes  of  the  survey  of  the ,  from  which 

this  plat  has  been  made,  have  been  examined  and  approved,  and  are  on 
file  in  this  office,  and  I  hereby  certify  that  they  funusn  such  description 

of  said mining-claim  as  will,  if  incorporated  into  a  patent,  serve 

fully  to  identify  the  premises ;  and  that  sudi  reference  is  made  therein 
to  natural  objects  and  permanent  monuments  as  will  perpetuate  and  fix 
the  locus  thereof. 

«<I  further  certify  that  the  value  of  the  labor  and  improvements  upon 
the  said  mining-ckam,  placed  tiiereon  by  the  applicant  and  his  grantors, 
is  not  less  than  five  hundred  dollars,  and  that  said  improvements  consist 
ol — (here  describe  the  improvements  made  by  the  apphcant  or  his 
grantors  upon  the  claim.)    And  I  further  certify  that  this  is  a  correct 

plat  of  said mining-claim  or  premises,  made  in  conformity  with 

said  original  field-notes  of  survey  thereof. 

" ,  U.  S.  Surveyor-General  for 

"  U.  S.  Surveyor-General's  Office, , ,  187—." 

You  will  acknowledge  the  receipt  hereof,  and  issue  the  necessary  in- 
stn»;ti0ns  to  your  deputies  to  secure  a  strict  compliance  wiCh  the  fore- 
going instructions. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 

U,  8.  Surveyor-GenercU . 

[See  General  Circular,  pars.  28,  29,  30,  31,  37,  38,  43,  49,  63,  66,  59, 
62,  71,  72,  73,  82  to  92  inclusive,  102  to  107  inclusive.— Editob.] 

CmCULAB  OF  NOVEMBEB  18,  1877. 

Depabtment  of  the  Intebiob, 
GsNEBAL  Jjaxd  Oinos,  Washxnoton,  D.  C,  November  13, 1877. 

SlTRVETOBrGsinSBAL  OF : 

Sm:  TJx>an  the  examination  of  the  field-notes  of  survey  of  several 
deputy  mineral  surveyors,  it  is  fouiid  that  the  proper  amount  of  care 
and  accuracy  in  the  execution  of  the  field-work  and  in  the  preparation 
of  ihe  field-notes  of  survey  are  not  exercised  by  all  who  have  been  ap- 
pointed as  deputy  mineral  surveyors. 

You  will  observe  that  section  2334  of  the  Revised  Statutes  of  the 
United  States  authorizes  the  surveyor-general  to  appoint  to  each  land- 
district  containing  mineral  lands  as  many  competent  surveyors  as  shall 
apply  for  appoinkaent  to  survey  mining-claims.  The  law  only  author- 
izes the  appointment  of  competent  surveyors,  and  when  in  the  discharge 
of  your  duties  you  become  convinced  that  a  deputy  who  has  received  an 
appointment  is  incompetent  or  careless  in  the  discharge  of  his  duties, 
you  will  promptly  revoke  his  appointment. 

You  will  require  each  deputy  mineral  surveyor  to  enter  into  bonds, 
with  two  or  more  sureties,  in  the  sum  of  $10,000,  for  the  faithful  per- 
f Qrmanoe  of  his  duties  in  the  survey  of  mining  clums  under  the  mining 
statutes. 

You  will  inform  your  deputies  of  the  import  of  this  letter  and  ac- 
knowledge the  receipt  thereof. 

Very  respectfully,  your  obedient  servant, 

J.  A.  WILLIAMSON,  Commissioner, 
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CmCULAB  OF  8EPTEUBEB  18,  1878. 

Dbpabtmbnt  of  the  Interiob, 
GsMBBAL  IiAin>  Offiob,  WASHUfOTON,  D.  O.,  JS^temder  18, 1878. 

To  U.  S.  SuBVETOBa-GENEBAL: 

By  direction  of  ihe  Hon.  Secretaiy  of  the  Interior,  under  date  of  6th 
inst.,  you  are  hereby  instructed  as  follows : 

1st.  The  survey  and  plat  of  mineral  claims,  required  by  section  2325, 
Revised  Statutes  of  the  United  States,  to  be  filed  in  the  proper  land- 
office  with  application  for  patent,  must  be  made  subsequent  to  the  re- 
cording of  the  location  of  the  mine ;  and  when  the  original  location  is 
made  by  survey  of  a  United  States  deputy  surveyor,  such  location  sur- 
vey cannot  be  substituted  for  that  required  by  the  statute  as  above 
indicated. 

2d.  The  surveyor-general  should  derive  his  information  upon  which 
to  base  his  certificate  as  to  the  value  of  labor  expended  or  improve- 
ments made,  from  his  deputy  who  makes  the  actual  survey  and  exami- 
nation upon  the  premises,  and  such  deputy  should  specify  with  particu- 
larity and  full  detail  the  character  and  extent  of  such  improvements. 

I  desire  also  to  call  your  attention  to  section  2320,  U.  S.  Revised 
Statutes,  referring  to  vein  or  lode  claims,  which  requires  that  ^'the  end 
lines  of  each  daim  shall  be  parallel  to  each  other." 

It  appears  that  in  some  instances  this  explicit  statutory  requirement 
has  been  disregarded.  Hereafter  you  will  approve  no  survey  of  such 
claims  unless  me  end  lines  thereof  are  parallel  to  each  other. ' 

Promptly  instruct  your  deputy  surveyors  accordingly. 

Very  respectfully, 

U.  J.  BAXTER,  Acting  Commissioner. 

OIBOULAB  OF  MABGH  8,  1881. 

Depabtmsmt  of  the  Interioe, 
General  Land  Office,  Washinoton,  D.  C,  March  3,  1881. 

CbENTLEMEN :  On  the  8th  ultimo  the  Honorable  Secretary  of  the  In- 
terior established  the  following  rul6  in  regard  to  the  survey  of  mining- 
daims,  viz :  "The  mining  survey  first  applied  for  shall  have  priority  of 
action  in  all  its  stages  in  the  office  of  the  surveyor-general,  including  the 
delivery  thereof  over  any  other  survey  of  the  same  ground  or  anv  por- 
tion thereof ;"  and  autiiiorized  this  office  to  prescribe  regulations  for  the 
proper  enforcement  thereof. 

tii  the  future,  therefore,  you  will  be  governed  by  these  regulations : 

1st.  The  surveyor-general  should  not  order  or  authorize  a  surv6y  of  a 
claim  which  confiicts  with  one  previously  applied  for  until  the  survey 
first  applied  for  has  been  completed,  examined,  approved,  and  platted, 
and  the  plats  delivered. 

2d.  When  the  conflict  does  not  appear  until  the  field-notes  of  the  re- 
spective surveys  are  returned,  then  the  survev  first  applied  for  should 
be  first  examined,  approved,  and  platted,  and  tne  plats  delivered  before 
the  field-notes  of  the  survey  last  applied  for  are  taken  up  for  examina- 
tion or  plats  constructed. 

3d.  When  the  survey  first  authorized  is  not  returned  within  a  reason- 
able period,  and  the  applicant  for  a  conflicting  survey  makes  affidavit 
that  he  believes  (stating  the  reasons  for  his  belief)  that  sudi  first  appli- 
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cant  has  abandoned  his  purpose  of  having  a  survey  made,  or  is  deferring 
it  for  vexatious  purposes,  to  wit,  to  postpone  the  subsequent  applicant 
the  surveyor-general  shall  give  notice  of  such  charges  to  such  first  ap- 
plicant, and  call  upon  him  for  an  explanation  under  oath  of  the  delay. 
He  shall  also  reqmre  the  deputy  mineral  surveyor  to  make  a  full  state- 
ment in  writing,  explanatory  of  the  delay ;  and  if  the  surveyor-general 
shall  conclude  that  Rood  and  sufficient  reasons  ^or  such  delay  do  not 
exists  he  shall  authorize  the  applicant  for  the  conflicting  survey  to  pro- 
ceed with  the  same ;  otherwise,  the  order  of  proceeding  shall  not  be 
changed.  The  surveyor-general  shall  retain  on  his  files  all  affidavits, 
&C.,  relating  to  the  controversy,  and  in  the  event  of  an  appeal  from  his 
action,  shall  forward  the  same  to  this  office. 

The  deputy  surveyors  are  under  your  control  in  the  execution  of  their 
work,  and  you  will  properly  instruct  them  concerning  the  prompt  execu- 
tion thereof. 

4tL  Whenever  an  applicant  for  a  survey  shall  have  reason  to  suppose 
that  a  conflicting  claimant  will  also  apply  for  a  survey  for  patent,  he  may 
give  a  notice  in  writing  to  the  surveyor-general,  particularly  describing 
such  conflicting  claim,  and  file  a  copy  of  the  notice  of  location  of  such 
conflicting  daun.  In  such  case  the  surveyor-general  will  not  order  or 
authorize  any  survey  of  such  conflicting  claim  until  the  survey  first  ap- 
plied for  has  been  examined,  completed,  approved,  and  platted,  and  the 
plats  delivered. 

It  is  the  intent  of  the  rules  adopted  as  aforesaid  to  furnish  the  first 
applicant  in  good  faith  for  a  survey  with  the  opportunity  to  first  present 
his  application  for  patent  at  the  district  land-office,  and  thus  secure 
orderly  proceedings.  When  the  field-notes  and  plats  have  been  deliv- 
ered, however,  it  is  held  by  the  Honorable  Secretaiy  that  no  authority 
exists  to  prescribe  the  order  in  which  application  for  patent  shall  be 
filed,  it  being  then  the  right  of  the  party  to  present  his  application  when 
he  chooses. 

Therefore  you  will  seek  to  avoid  errors  in  the  matter  of  delivery  of 
surveys,  and  in  case  of  confficting  surveys  will  postpone  the  delivery  of 
those  last  applied  for  for  such  temporary  pcoiod  as  will  be  sufficient  to 
enable  the  first  applicant  to  present  his  application  for  patent 

When  the  survey  first  applied  for  is  executed  and  delivered  in  ignor- 
ance of  a  conflict  which  speedily  thereafter  shall  appear  by  the  return  of 
a  subsequent  survey,  you  will  notify  the  prior  party  of  the  existence  of 
the  oonflici  If,  however,  the  first  survey  shall  have  been  delivered  for 
any  considerable  period,  at  the  time  the  conflict  is  shown,  such  notice 

need  not  be  given.  '  

J.  A.  WILLIAMSON,  Commisaioner. 

IJ.  S.  SUBVXyOBS-GsNBRAL. 

OmOULAB  OF  SEPTEMBER  24,  1879. 

Depabtmemt  of  the  Intebiob, 
GxNBBAL  Land  Offiob,  Washikoton,  D.  0.,  ISeptemher  24, 1879. 

To  United  States  Subvetobs-Genebal  : 

GxHTLEMEn :  You  will  please  instruct  all  United  States  deputy  mineral 
surveyors  in  your  respective  districts  that  they  are  precluded  from  act- 
ing, either  diiectiy  or  indirectly,  as  attorneys  in  mineral  claims. 
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You  will  also  forthwith  transmit  to  this  office  a  list  of  all  jour  deputy 
mineral  suryejors,  with  the  post-office  address  of  each.  Advise  this 
office  of  subsequent  appointments  as  soon  as  made,  and  promptly  report 
any  violation  of  this  order. 

Very  respectfully, 

J.  M.  AllMSTBONa,  AcHng  ComnUssioner. 

Approved :  A.  Bsll,  AcHng  Secretary, 

OIBOULAB  OF  JAKtJABY  20,  1879. 

Depabtment  of  the  Intebiob, 
Oenebal  Land  Office,  Washinoton,  D.  0.,  January  20, 1879. 

Register  Ain>  Bboeivebs,  U,  8,  Land  Offices : 

Hereafter,  when  a  mineral  entry  is  made  in  your  office,  you  vnll 
promptly  report  the  fact,  with  proper  description,  to  the  surveyor-gen- 
eral of  your  district. 
You  will  likewise  report  cancellations  of  mineral  entries. 

Bespectfully, 

J.  A.  WILLIAMSON,  Commissioner, 

6.  AKKUAL  EXPENDITUHE. 

OmCULAB  INSTBUGTIONB  OF  KABGH  18,    1873,   JUNE  9,  1874»  AEB   MABGH 

6,  1875. 

Depabtment  of  the  Imtebiob, 
GhENERAL  Land  Office,  March  18, 1873. 

The  following  is  an  act  of  Congress  approved  March  1, 1873,  (see 
Part  I,  No.  6:) 

By  this  legislation  the  requirements  of  the  fifth  section  of  the  act  of 
May  10, 1872,  are  changed  by  extending  the  time  for  the  first  annual 
expenditure  upon  claims  located  prior  to  May  10,  1872,  to  June  10, 
1874. 

The  requirements  in  regard  to  expenditures  upon  claims  located  since 
May  10, 1872,  are  in  no  way  changed. 

W.  W.  CURTIS,  Acting  Commissioner, 

[A  similar  circular  dated  June  9,  1874,  was  issued  under  the  act  of 
June  6,  1874.— Editor.] 

Department  of  the  Interior, 
General  Land  Office,  WAsmNOTON,  D.  C,  March  5,  1876. 

The  following  is  an  act  of  Congress  approved  February  11, 1876 : 
[See  part  L,  No.  8.] 

By  this  legislation  the  requirements  of  section  2324  Revised  Statutes 
[6th  section  of  the  Mining  Act  of  May  10,  1872,]  in  regard  to  the  ex- 
penditure upon  mining  claims,  are  so  modified  that  money  which  has 
been  or  may  be  expended  in  running  a  tunnel  for  the  purpose  of  devel- 
oping one  or  more  lodes  owned  by  such  persons  or  company,  shall  be 
considered  as  expended  upon  such  lodes. 

The  expenditures  required  upon  mining  claims  may  be  made  from  the 
surface,  or  in  running  a  tunnel  for  the  development  of  such  daims. 

S.  S.  BUBDETT,  Commissioner. 
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OIBOULiLB  OF  JANUABT  17,  1881. 
AOT  07  JANUABT  22,  1880. 

The  first  section  of  this  act  has  reference  onlj  to  the  affidavits  men- 
tioned in  section  2825  of  the  Bevised  Statutes.  It  is,  therefore,  held 
that  it  has  no  reference  to  the  manner  of  establishing  proof  of  citizen- 
ship. An  applicant  for  mining  patent  who  resides  in  tne  land  district 
in  which  the  mine  is  located,  if  within  the  district  at  the  time  the  appH- 
cation  is  made,  must  make  the  required  affidavits.  If  he  is  not  so  wittiin 
the  district,  the  affidavits  may  be  made  by  a  duly  appointed  agent  con- 
versant with  the  facts. 

It  is  held,  under  the  second  section  of  the  act  that  labor  performed 
or  money  expended  upon  a  mining-claim  prior  to  the  1st  day  of  January 
succeedii^  the  date  of  location  thereof  will  not  be  considered  as  a  part  of 
or  appHed  upon  the  first  annual  expenditure  required  by  law.  Thus, 
upon  a  claim  located  at  any  time  during  the  year  1880,  the  period 
within  which  the  labor  must  be  performed  commences  January  1,  1881, 
and  during  the  calendar  year  1881  the  expenditure  must  be  made,  or 
the  daim  will  be  subject  to  relocation  on  and  after  January  1, 1882. 

In  order  to  apply  tl^e  Deiw  to  a  daim  located  prior  to  the  year  1880,  it 
will  be  necessary  to  calculate  from  the  date  of  location.  For  instance, 
upon  a  claim  located  in  1875,  the  first  expenditures  would  be  reckoned 
as  due  within  one  year  from  January  1, 1876,  to  wit :  January  1,  1877, 
and  anntujbUy  thereafter  by  the  calendar  year, 

J.  A.  WILLIAMSON,  Commissioner. 
[See  Part  I,  No.  10.] 

/  8T0NE  AND  TIliBEB  LANDS. 

The  first,  second,  and  third  sections  of  the  act  of  Congress  of  June  3, 
1878,  [Part  I,  No.  14,]  Circular  Instructions,  dated  August  13,  1878, 
provider  for  1^  sale  of  surveyed  lands  in  California,  Oregon,  Nevada, 
and  in  Washington  Territory  not  yet  proclaimed  and  ofiered  at  public 
sale,  valuable  chiefly  for  timber  and  stone,  unfit  for  cultivation,  and 
consequently  for  disposal  under  the  pre-emption  and  homestead  laws. 
When  a  party  applies  to  purchase  a  tract  thereunder,  the  register  and 
receiver  will  require  him  to  make  affidavit  that  he  is  a  citizen  of  the 
United  States  by  birth  or  naturalization,  or  that  he  has  declared  his  in- 
tention to  become  a  citizen  under  the  naturalization  laws.  If  native- 
bom,  parol  evidence  of  that  fact  will  be  received;  if  not  native-bom, 
record  evidence  of  the  prescribed  qualification  must  be  furnished.  In 
connection  therewith,  he  will  be  required  to  make  the  sworn  statement 
in  duplicate,  according  to  the  attached  form,  as  provided  for  in  the 
second  section  of  the  act.  One  of  the  duplicate  statements  filed  in  each 
is  by  the  act  required  to  be  transmitted  to  this  office,  and  the  registers 
and  receivers  will  accordingly  send  up  with  their  monthly  returns  the 
duplicate  statements  to  be  transmitted  for  the  month. 

The  evidence  in  regard  to  the  publication  of  notice  reqtiired  to  be 
furnished,  in  the  third  section  of  the  act,  must  consist  of  the  affidavit  of 
the  publisher  or  other  person  having  chisurge  of  the  newspaper  in  which 
the  notice  is  published,  with  a  copy  of  the  notice  attached  thereto,  set- 
ting forth  the  nature  of  his  connection  with  the  paper,  and  that  the 
notice  was  duly  pubUshed  for  the  prescribed  period.    The  evidence  re- 
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quired  in  the  same  section  with  regard  to  the  non-mineral  character  of 
the  land,  and  its  unoccupied  and  unimproved  condition,  must  consist  of 
the  testimony  of  at  least  two  disinterested  witnesses,  to  the  effect  that 
they  know  the  facts  to  which  they  testify  from  personal  inspection  of 
the  land  and  of  each  of  its  smallest  legal  subdivisions,  as  per  form  at- 
tached. This  testimonv  may  be  taken  before  the  register  or  receiver,  or 
any  officer  using  an  omdal  seal  and  authorized  to  administer  oaths  in 
the  land-district  in  which  the  land  lies.  Upon  such  proof  being  pro- 
duced, if  no  adverse  claim  shall  have  been  filed,  the  entry  applied  for 
may  be  allowed  in  pursuance  of  the  provisions  of  the  act.  The  receiver 
will  issue  his  receipt  for  the  purchase  money,  and  the  register  his  cer- 
tificate of  purchase,  numbermg  the  entry  in  the  regular  cash  series. 
The  register  and  receiver  will  enter  the  sale  on  their  books  and  make 
the  usual  returns  therefor  to  this  office,  noting  on  the  monthly  abstracts, 
opposite  the  entry,  and .  on  the  entry  papers,  a  reference  to  the  act  of 
Congress  imder  which  allowed.  They  will  forward  all  the  papers  in  the 
ease  with  their  returns  to  this  office,  except  the  retained  duplicate  state- 
ment filed  under  the  second  section  of  the  act,  to  which  the  register  will 
give  the  same  number  with  the  other  papers  for  the  entry,  and  retain  it 
on  the  appropriate  file  with  the  formal  application  in  his  office. 

The  register  and  receiver  will  be  entitled  to  a  fee  of  five  dollars  each 
for  allowing  an  entry  under  said  act,  and  jointly  at  the  rate  of  twenty- 
two  cents  and  a  half  per  hundred  words  for  testimony  reduced  by  them 
to  writing  for  claimants,  which  will  be  accounted  for  as  other  fees. 

If,  at^e  expiration  of  the  sixty  days'  notice  provided  for  in  the  third 
section  of  the  act,  an  adverse  claom  ^ould  be  found  to  exist  calling  for 
an  investigation,  the  register  and  receiver  will  allow  the  parties  a  hear- 
ing according  to  the  rules  of  practice. 

In  case  of  an  association  of  persons  making  application,  for  such  an 
entry,  each  of  the  persons  must  prove  the  requisite  qualificatiq^s,  and 
their  names  must  appear  in  and  be  subscribed  to  the  sworn  statement, 
as  in  case  of  an  in<Uvidual  person.  They  must  also  unite  in  the  regular 
application  for  entry,  whicn  will  be  made  in  their  joint  names  as  in 
other  cases  of  joint  cash  entry.  The  forms  prescribed  for  cases  of  ap- 
phcations  by  individual  persons  may  be  adapted  for  use  in  applications 
of  this  class. 

SWORN  STATEMENT  UNDER  TIMBER  AND  STONE  ACT  OF  JUNE  8, 1878. 


LiLND  OfFXOX  JLT- 


(Date) ,  18—. 

I, ,  of  oounty ,  desiiiDg  to  ayail  myself  of  the  provisions  of 

the  act  of  Congress  of  June  3,  1878,  entitled  "  An  Act  for  the  sale  of  timber  lands  in 
the  States  of  California,  Oregon,  Nevada,  and  Washington  Territory,'*  for  the  pur- 

ohase  of  the of  section ,  township ,  of  range ^  do  solemnly  —  that 

I« .  that  the  said  land  is  unfit  for  omtiTataon,  and  valuable  chiefly  for  its ; 

that  it  is  uninhabited ;  that  it  contains  no  mining  or  other  improvements ,  nor, 

as  I  verily  believe,  any  valuable  deposit  of  gold,  silver,  cinnabar,  copper,  or  coal ; 
that  I  have  made  no  other  application  under  said  act ;  tiiat  I  do  not  apply  to  pnrehase 
the  land  above  discribed  on  speculation,  but  in  good  faith  to  appropriate  it  to  my 
own  exclusive  use  and  benefit ;  and  that  I  have  not,  direoUy  or  indirectly,  made  any 

*lii  case  the  party  has  been  nataraltaed,  or  has  declared  bis  fDteniion  to  become  a  cftiBen,  a 
certified  copy  of  his  oertiflcace  of  Daturalisation  or  declaration  of  inteotioD,  aa  Uie  caae  may  b«, 
must  be  furnished. 
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Bgreemant  or  oontraat,  in  aoy  way  or  maimer,  with  any  person  or  persons  whomsoeyer, 
by  which  the  title  wbieh  I  may  acquire  from  the  (joyernment  of  the  United  States 
may  inare  in  whole  or  in  part  to  the  benefit  of  any  person  except  myself. 

Sworn  to  and  subscribed  before  me  this day  of ,  18 — . 


(Tte  te^timoDy  of  two  wttaeatea,  in  this  form,  lakea  sepamtBly*  required  in  eaoh  caee.) 


TESTIMONY  OF   VTITNESS  UNDER  TIMBER  AND    STONE  ACT  OF  JUNE 

3,  1878. 


,  being  called  as  a  witness  in  support  of  the  application  of 


to  purchase  the ot  section ,  township ,  of  range ,  testifies  as 

follows : 

Qoes.  1.  What  is  your  poal-office  address,  and  where  do  yon  reside  ? 

Ans.  . 

Ques.  2.  What  is  your  occupation  ? 

Ans. . 

Ques.  3.  Are  you  acquainted  with  the  land  aboye  described  by  personal  inspection 
off  eaoh  of  its  smallest  legal  subdiyisiotis  ? 


Ques.  4.  When  and  in  what  manner  was  such  inspection  made  ? 

Ans.  . 

Ques.  5.  Is  it  occupied ;  or  are  there  any  improyements  on  it  not  made  for  ditch  or 
oanal  pnrpoees,  or  which  were  not  made  by,  or  do  not  belong  to,  the  said  applicant  ? 

Ans.  — . 

Quee.  6.  Is  it  fit  for  cultiyation  ? 

Ans.  . 

Ques.  7.  What  causes  render  it  unfit  for  ooltiyation  ? 

Ans.  . 

Ques.  8.  Are  there  any  salines,  or  indications  of  deposits  of  gold,  silyer,  cinnabar, 
oopper,  or  coal  on  this  land  ?  If  so  state  what  they  are,  and  whether  the  springs  or 
minerfll  deposits  are  yaluable. 

Ans.  ■. 

Ques.  9.  Is  the  land  more  yaluable  for  mineral  or  any  other  purposes  than  for  the 
tlmbw  or  stone  thereon,  or  is  it  chiefly  yaluable  for  timber  or  stone  ? 

Ana.  — — . 

Ques.  10.  From  what  facts  do  yon  conclude  that  the  land  is  chiefly  yaluable  for 
timber  or  stone  ? 

Ans.  . 

Qoes.  11.  Do  you  know  whether  the  applicant  has  directly  or  indirectly  made  any 
agreement  or  contract,  in  any  way  or  manner,  with  any  person  whomsoeyer,  by  which 
the  title  which  he  may  acquire  from  the  Goyemment  of  the  United  States  may  inure, 
in  whole  or  in  part,  to  the  benefit  of  any  person  except  himself  ? 

Ans.  

Ques.  12.  Are  yon  in  any  way  interested  in  this  application,  or  in  the  lands  aboye 
deaoribed,  or  the  timber  or  stone,  salines,  mines,  or  improyements  of  any  description 
wliateyer  thereon  ? 


I HXBXBT  UEJCi'ifx  that  witness  is  a  persbn  of  respectability ;  that  each  question  and 

snswer  in  the  foregoing  testimony  was  read  to  —  before  —  signed name 

(liereto*  and  that  the  same  was  snbscribed  and  sworn  to  before  me  this  —day  of 
,  18—. 


NoTB.  —The  officer  before  whom  the  testimony  is  taken  should  call  the  attention  of 
the  witness  to  tiie  following  section  of  the  Reyised  Statutes,  and  state  to  him  that  it 
is  the  purpose  of  the  Ooyemment,  if  it  be  ascertained  that  he  testifies  falsely,  to 
proseciite  him  to  the  full  extent  of  the  law. 
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Tetui  LXX.— Obdoeb.— C^.  4. 

Sbo.  5892.  Every  person  who,  having  taken  an  oath  before  a  competent  tribunal, 
officer,  or  person  in  any  case  in  which  n  law  of  the  United  States  authorizes  an  oath 
to  be  administered,  that  he  will  testify,  declare,  depose,  or  certify  truly,  or  ti^at  any 
written  testimony,  declaration,  deposition,  or  certiilcate  by  him  subscribed  is  true, 
willfully  and  contrary  to  such  oath  states  and  subscribes  any  material  matter  which 
he  does  not  believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  punished  by  a  fine 
of  not  more  than  two  thousand  dollan,  and  by  imprisonment,  at  hard  labor,  not 
more  than  five  years,  and  shall,  moreover,  thereafter,  be  incapable  of  giving  testi- 
mony in  any  court  of  the  United  States  until  such  time  as  the  judgment  agai^  him 
is  reversed.     [See  Sec.  1750.] 

g,  SALINE  LANDS. 
OIBGULAB  OF   APBIL   10,    1877. 

The  act  of  Congress  of  January  12, 1877,  [Part  L,  No.  15,]  provides 
a  mode  of  proceeding  by  which  public  loads  indicated  by  the  field-notes 
of  survey,  or  otherwise,  to  be  saline  in  character  may  be  rendered  sub- 
ject to  disposal. 

Shovld  prima  facie  evidence  that  certain  tracts  are  saline  in  character 
be  filed  with  the  register  and  receiver  of  theproper  land-district,  thev 
will  designate  a  time  for  a  hearing  at  their  office,  and  give  notice  to  aU 
parties  in  interest  in  order  that  they  may  have  ample  opportunity  to  be 
present  with  their  witnesses. 

At  the  hearing  the  witneses  will  be  thoroughly  examined  with  regard 
to  the  true  character  of  the  land,  and  whether  the  same  contains  any 
known  mines  of  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable 
mineral  deposits,  or  any  deposits  of  coal. 

The  witnesses  will  also  be  examined  in  regard  to  the  extent  of  tlie 
saline  deposits,  upon  'the  given  tracts,  and  whether  the  same  are  claimed 
by  any  person ;  if.  so,  the  names  of  the  claimants,  and  the  extent  of 
their  improvements  must  be  shown. 

The  testimony  should  also  show  the  agricultural  capacities  of  the 
land,  what  kind  of  crops,  if  any,  have  been  raised  thereon,  and  the  value 
thereof.  The  testimony  should  be  as  full  and  complete  as  possible,  and 
in  addition  to  the  leading  points  indicated  above,  everything  of  import- 
ance bearing  upon  the  question  of  the  character  of  the  land  shouM  be 
elicited  at  the  hearing. 

The  register  and  receiver  will  transmit  the  testimony  to  this  office 
with  their  joint  opinion  thereon.  'When  the  case  comes  before  this 
office,  such  a  decision  will  be  rendered  in  regard  to  the  character  of  the 
land  as  the  law  and  the  facts  may  warrant. 

Should  the  given  tracts  be  adjudged  agricultural,  they  will  be  subject 
to  disposal  as  such.  Should  the  &acts  be  adjudged  saline  lands^  the 
register  and  receiver  will  be  instructed  to  offer  the  same  for  sale,  after 
pubHc  notice,  at  the  local  land-office  of  the  district  in  which  the  same 
shall  be  situated,  and  to  sell  said  tract  or  tracts  to  the  highest  bidder 
for  cash,  at  a  price  of  not  less  than  $1.25  per  acre. 

In  case  said  lands  fail  to  sell  when  so  offered,  the  same  will  be  subject 
to  private  sale  at  such  land-office  for  cash,  at  a  price  not  less  than  $1.26 
per  acre,  in  the  same  manner  as  other  public  lands  are  sold. 

The  provisions  of  this  act  do  not  apply  to  any  lands  within  the  Ter- 
ritories, nor  to  any  within  the  States  of  Mississippi,  Louisiana,  Florida, 
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California,  and  Nevada,  none  of  which  have  had  a  grant  of  salines  by 
act  of  Congress. 

J.  A.   WILLIAMSON,  CommisHfmer. 

To  Register  a  and  Jleceivera. 

h.    COAL  LANDS. 

Department  of  the  Interiob, 
Gez^eral  Land  Office,  WAsmNOTON,  D.  0.,  April  15,  1880. 

Qbntlemen;  The  act  of  Congress  approved  March  3,  1873,  entitled 
^^  An  act  to  provide  for  the  sale  of  the  lands  of  the  United  States  con- 
taining coalf^'  is  as  follows,  to  wit :  [See  Part  I,  No.  1,  Bevised  Statutes, 
Sections  2347  to  2352  inclusive.] 

Your  attention  is  called  to  the  following  points : 

1.  The  sale  of  coal  lands  is  provided  for — 

1.  By  ordinary  private  entry  under  section  1. 

2.  By  granting  a  preference  right  of  purchase  based  on  priority  of 

possession  and  improvement  under  section  2. 

2.  The  land  entered  under  either  section  must  be  hf/  legal  subdivis- 
ions^ as  made  by  the  regvdar  United  States  survey.  Entry  is  confined 
to  surveyed  lands ;  to  such  as  are  vacant,  not  otherwise  appropriated, 
reserved  by  competent  authority,  or  containing  valuable  minerals  other 
than  coal. 

3.  Individuals  and  associations  may  purchase.  If  an  individual,  he 
must  be  twenty-one  years  of  age  and  a  citizen  of  the  United  States,  or 
have  declared  his  intention  to  become  such  citizen. 

4.  If  any  association  of  persons,  each  must  be  qualified  as  above. 

5.  A  person  is  not  disqualified  by  the  ownership  of  anv  quantity  of 
other  land,  nor  by  having  removed  from  his  own  land  in  me  same  State 
or  Territory. 

6.  Any  individual  may  enter  by  legal  subdivisions  as  aforesaid  any 
area  not  exceeding  one  hundred  and  sixty  acres. 

7.  Any  association  may  enter  not  to  exceed  three  hundred  and  twenty 
acres. 

8.  Any  association  of  not  less  than  four  persons,  duly  qualified,  who 
shall  have  expended  not  less  than  $5,000  in  working  and  improving 
any  coal  mine  or  mines,  may  egiter  under  section  2  not  exceeding  six 
hundred  and  forty  acres,  including  such  mining  improvements. 

9.  The  price  per  acre  is  $10  where  the  land  is  situated  rnore  than  fif- 
teen miles  from  an^  completed  railroad,  and  $20  per  acre  where  the  land 
is  within  fifteen  miles  of  such  road. 

10.  Where  the  land  hes  partly  toithin  fifteen  miles  of  such  road  and 
in  part  outside  such  liniit,  the  maxtmufn  price  must  be  paid  for  all  legal 
subdivisions,  the  greater  part  of  which  hes  within  fif  te^  miles  of  such 
road.  ^ 

11.  The  term  '^  completed  railroad  ^  is  held  to  mean  one  which  is  ac 
tually  constructed  on  the  face  of  the  earth ;  and  lands  within  fifteen 
miles  of  any  point  of  a  railroad  so  constructed  will  be  held  and  dis- 
posed of  at  $20  per  acre. 

12.  Any  duly  qualified  person  or  association  must  be  preferred  as 
purchasers  of  those  public  lands  on  which  they  have  opened  and  im- 
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prove,  or  shall  open  and  improye,  anj  coal  mine  or  mines,  and  which 
they  shall  have  in  actual  possession. 

13.  Possession  by  agent  is  recognized  as  the  possession  of  the  prin- 
cipal. The  clearest  proof  on  the  point  of  agency  must,  however,  be 
required  in  every  case,  and  a  clearly-defined  possession  must  be  estab- 
lished. 

14.  The  opening  and  improving  of  a  coal  mine,  in  order  to  confer  a 
preference  right  of  purchaise,  must  not  be  considered  as  a  mere  matter 
pf  form;  the  labor  expended  and  improvements  made  must  be  such  as 
to  clearly  indicate  the  good  faith  of  the  claimant. 

15.  These  lands  are  intended  to  be  sold,  where  there  are  adverse 
claimants  therefor,  to  the  party  who,  by  substantial  improvements, 
actual  possession,  and  a  reasonable  industry,  shows  an  intention  to  con- 
tinue ms  development  of  the  mines,  in  preference  to  those  who  would 
purchase  for  speculative  purpoises  only.  With  this  view,  you  will  re- 
quire such  proof  of  compliance  with  the  law,  when  lands  are  apptied  for 
under  section  2  by  adverse  claimants,  as  the  circumstances  of  each  case 
may  justify. 

16.  In  conflicting  claims,  where  improvement  has  been  made  prior  to 
March  3, 1873,  you  will,  if  each  party  make  subsequent  compliance  with 
the  law,  award  tiie  land  hf/  legal  subdivisionsj  so  as  to  secure  to  each  as 
far  as  possible  his  valuable  improvements ;  there  being  no  provision  in 
the  act  allowing  a  joint  entry  by  parties  claiming  separate  portions  of 
the  same  legal  submvision. 

17.  In  conflicts,  when  improvements,  etc.,  have  been  commenced  sub- 
sequent to  March  3,  1873,  or  shall  be  hereafter  commenced,  priority  of 
possession  and  improvement  shall  govern  the  award  when  the  law  has 
been  fully  complied  with  by  each  party.  A  mere  possession,  however, 
without  satisfactory  improvements,  will  not  secure  the  tract  to  the  first 
occupant  when  a  subsequent  claimant  shows  his  fuU  compliance  with 
the  law. 

18.  After  an  entry  has  been  allowed  to  one  party,  you  will  make  no 
investigation  concerning  it  at  the  instance  of  any  person  except  on  in«- 
structions  from  this  office.  You  will,  however,  receive  all  affidavits  con- 
cerning such  case  and  forward  the  same  to  this  office,  accompanied  by  a 
statement  of  the  facts  as  shown  by  yopr  records. 

19.  Prior  to  entry,  it  is  competent  for  you  to  order  an  investigation, 
on  sufficient  grounds  set  f  ortn  under  oath  of  a  party  in  interest  and 
substantiated  bv  the  affidavits  of  disinterested  and  credible  witnesses. 

20.  Notice  of  contest,  in  every  case  where  the  same  is  practicable, 
must  be  made  by  reading  it  to  the  party  to  be  cited,  and  by  leaving  a 
copy  with  him.  This  notice  must  proceed  from  your  office  and  be 
signed  by  the  register  or  receiver.  "Where  such  personal  service  can- 
not be  xnade  by  reason  of  the  absence  of  the  party,  and  because  his 
whereabouts  are  unknown,  a  copy  may  be  left  at  his  residence,  or,  if 
this  is  unknown,  by  posting  a  copy  in  a  conspicuous  place  on  the  tract 
in  controversy,  and  by  publication  in  a  weeUy  newspaper  having  the 
largest  genend  circulation  in  the  vicinity  of  the  land  (where  no  news- 
paper shall  be  specified  by  this  office)  for  five  consecutive  insertions, 
covering  a  period  of  four  weeks  next  prior  to  the  trial ;  and  in  each 
case  requiring  such  notice  a  copy  must  be  forwarded  with  the  returns 


LAND  OFFICE  BEGULATIONa  71 


to  this  office,  aocompanied  ^vith  proof  of  Berrice  by  affidavit  indorsed 
thereon. 

21.  In  every  ease  of  contest,  all  papers  in  the  same  must  be  for- 
warded to  ihiis  office  for  review  before  an  entry  is  allowed  to  either 
party, 

22.  Thirty  days  from  your  decision  will  be  allowed  by  you  to  enable 
any  party  to  take  an  appeal,  or  file  argument  to  be  forwarded  to  this 
office. 

23.  No  appeal  will  be  entertained  unless  the  same  shall  be  forwarded 
through  the  district  land-office. 

24.  The  party  may  still  further  appeal  from  the  decision  of  the  Com- 
missioner of  the  Gkoieral  Land  Office  to  the  Secretary  of  the  Interior. 
The  appeal  must  be  taken  vrithin  sixty  days  after  service  of  notice  on 
the  piffty.  This  may  be  filed  with  the  district  land-officers  and  by  them 
forwarded,  or  it  may  be  filed  with  the  Commissioner,  and  must  recite 
the  points  of  exception. 

25.  If  not  appealed,  the  decision  is  by  law  made  final.  (See  section 
10,  act  of  June  12,  1858,  United  States  Statutes,  volume  11,  page  326.) 
After  appeal,  thirty  days  are  usually  allowed  for  filing  arguments  and 
the  case  is  then  sent  to  the  Secretary,  whose  decision  is  final  and  con- 
dusive. 

26.  Manner  of  obtaining  title :  First,  by  private  entry.  The  party 
will  present  the  following  application  to  the  register,  and  will  make  oath 
to  the  same : 

I, ,  hereby  apply,  under  the  provisions  of  the  act  approved  Maroh  8, 

1873,  entitled  **  An  act  to  provide  for  the  sale  at  the  lands  of  the  United  States  con- 
taining ooal,"  to  porohaae  the quarter  of  section ,  in  township  of 

range ,  in  the  district  of  lands  subject  to  sale  at  the  land-office  at  ,  and 

containing acres ;  and  I  solemnly  swear  that  no  portion  of  said  tract  is  in  the 

possesiiion  of  any  other  party ;  that  I  am  twenty-one  years  of  age,  a  citizen  of  the 
United  States,  (or  have  declared  my  intention  to  become  a  citizen  of  the  United 
States, )  and  have  noTer  held  nor  purchased  lands  under  said  act,  either  as  an  indi- 
▼idoal  or  as  a  member  of  an  association ;  and  I  do  further  swear  thai  I  am  well  ac- 
qaainted  with  the  character  of  said  described  land,  and  with  each  and  every  legal  subdi- 
vision thereof,  having  frequently  passed  over  the  same ;  that  my  knowledge  of  Raid 
land  is  such  as  to  enable  me  to  testify  understandingly  with  regard  thereto ;  that 
there  is  not  to  my  knowledge  within  the  limits  thereof  any  vein  or  lode  of  quartz  or 
other  rook  in  place  bearinff  gold,  silver,  or  copper,  and  that  there  is  not  within  the 
limits  of  said  land,  to  my  knowledge,  any  valuable  mineral  deposit  other  than  coal. 
So  help  me  God. 

To  this  affidavit  the  register  will  append  the  usual  jurat. 

27.  Thereupon  the  register,  if  the  tract  is  vacant,  will  so  certify  to  the 
reoeiTer,  stating  the  price,  and  the  applicant  must  then  pay  the  amount 
of  purchase-money. 

28.  The  receiver  will  then  issue  to  the  purchaser  a  duplicate  receipt, 
and  at  the  dose  of  the  month  the  register  and  receiver  will  make  returns 
of  the  sale  to  the  (General  Land  Office,  from  whence,  when  the  proceed- 
ings are  found  regular,  a  patent  or  complete  title  will  be  issued ;  and  on 
surrender  of  the  duplicate  receipt  such  patent  will  be  delivered,  at  the 
option  of  the  patentee,  either  by  the  Commissioner  at  Washington  or  by 
the  renter  at  the  district  land-office. 

29.  This  disposition  at  private  entry  will  be  subject  to  any  valid  prior 
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adverse  right  whioh  may  have  attached  to  the  same  land,  and  whidi  is 
protected  by  section  2. 

30.  Second.  When  the  application  to  purchase  is  based  on  a  priority 
of  possession,  etc,  as  provided  for  in  section  2,  the  claimant  must,  whem 
the  township  plat  is  on  file  in  your  office,  file  his  declaratory  statemeat 
for  the  tract  claimed  sixty  days  from  and  after  the  first  day  of  his  actual 
possession  and  improvement  Sixty  days,  exclusive  of  the  first  day  of 
possession,  etc.,  must  be  allowed. 

81.  The  declaratory  statement  must  be  substantially  as  follows,  to 
wit: 

I, ,  being yean  of  age,  and  a  citizen  of  the  United  States, 

(or  having  declared  my  intention  to  become  a  citizen  of  the  United  States,)  and  never 
having,  either  as  an  individual  or  aa  a  member  of  an  association,  held  or  pnrohased 
any  coal-lands  under  the  act  approyed  March  8,  1878,  entitled  '*  An  act  to  provide 
for  the  sale  of  the  lands  of  the  United  States,  containing  coal,'*  do  hereby  declare  my 

intention  to  purchase,  under  the  provisions  of  said  act,  the quarter  of  section 

^— ,  in  township of  range ,  of  lands  subject  to  sale  at  the  district 

land-office  at  —  •  and  that  I  came  into  poesesaion  of  said  tract  on  the 

day  of ,  A.  D.  18 — ,  and  have  ever  since  remained  in  actual  possession  oon- 

tinuousiy,  and  have  expended  in  labor  and  improvements  on  said  mine  the  sum  of 

dollars,  the  labor  and  improvements  being  as  follows :  (here  describe  the 

nature  and  character  of  the  improvements;)  and  I  do  furthermore  solemnly  swear 
that  I  am  well  acquainted  with  the  character  of  said  described  htnd,  and  with  each 
and  every  legal  subdivision  thereof,  having  frequently  paased  over  the  same ;  thai 
my  knowledge  of  said  land  is  such  as  to  enable  me  to  testify  understandingly  with 
regard  thereto ;  that  there  is  Hot,  to  my  knowledge,  within  the  limits  thereof,  any 
vein  or  lode  of  quartz  or  other  rock  in  place  bearing  gold,  silver,  or  copper,  and  that 
there  is  not  within  the  limits  of  said  land,  to  my  knowledge,  any  valuable  mineral 
deposit  other  than  coaL  . 

32.  When  the  township  plat  is  not  on  file  at  date  of  daimant^s  first 
possession,  the  declaratory  statement  must  be  filed  within  sixty  days  from 
the  filing  of  such  plat  in  your  ofBice. 

83.  'mien  improvements  shall  have  been  made  prior  to  June  4,  1878, 
the  declaratory  statement  must  be  filed  within  sixty  days  from  that  date. 

34.  No  sale  under  this  act  will  be  allowed  by  you  prior  to  September 
4, 1873.  One  year  from  and  after  the  expiration  of  the  period  allowed 
for  filing  tiie  declaratory  statement  is  given  within  which  to  make  proof 
and  payment,  but  you  will  allow  no  party  to  make  final  proof  and  pay- 
ment^ except  on  notice  as  aforesaid  to  all  others  who  appear  on  your 
records  as  claimants  to  the  same  tracts. 

85.  A  party  who  otherwise  complies  with  the  law  may  enter  afl^  the 
expiration  of  said  year,  provided  no  valid  adverse  right  shall  have  inter- 
vened. He  postpones  his  entry  beyond  said  year  at  his  own  risk,  and 
the  Gk>vemment  cannot  thereafter  protect  him  against  another  who 
complies  with  the  law,  and  the  value  of  his  improvements  can  have  no 
weight  in  his  favor. 

36.  One  person  can  have  the  benefit  of  one  entry  or  filing  only.  He 
is  disqualified  by  having  made  such  entry  or  filing,  alone  or  as  a  mem- 
ber of  an  association.  No  entry  can  be  allowed  an  association  which 
has  in  it  a  single  person  thus  disqualified,  as  the  law  prohibits  the  entry 
or  holding  of  more  than  one  claun  either  by  an  individual  or  an  asso- 
ciation. You  are  to  allow  no  entry,  under  this  act,  of  lands  containing 
other  valuable  minerals.  You  will  determine  the  character  of  the  land 
under  the  present  rules  relative  to  agricultural  and  mineral  lands. 
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Those  that  are  Buffidently  valiiable  for  other  minerals  to  prevent  their 
entry  as  agricultural  lands  cannot  be  entered  under  this  act. 

37.  Assignments  of  the  right  to  purchase  under  this  act  will  be 
recognized  when  properly  executed.  Proof  and  payment  must  be  made, 
however,  within  the  prescribed  period,  which  dates  from  the  first  dtty 
of  the  possession  of  the  assizor  who  initiated  the  claim. 

38.  You  will  so  construe  mis  act  in  its  application  as  not  to  destroy 
or  impair  any  rights  which  may  have  attached  prior  to  March  3,  1873. 
Those  persons  who  xnay  have  initiated  a  valid  oimm  Hnd«r  any  prior  law 
relative  to  coal-lands  will  be  permitted  to  complete  their  entries  under 
the  same. 

39.  You  will  report  at  the  dose  of  each  month  as  "sales  of  coal-lands'^ 
all  filings  and  enlaies  under  this  act  in  separate  abstracts,  commencing 
with  number  one,  and  thereafter  proceeding  consecutively  in  the  order 
of  their  reception.  'Where  a  series  of  numbers  has  already  been  com- 
menced by  sale  of  coal-lands  you  will  continue  the  same  without  change. 
The  affidavit  requii^ed  from  each  claimant  at  the  time  of  actual  purchase 
will  be  as  follows,  to  wit : 

I, ,  olaiming  the  rig^t  of  porohase  under  the  act  of  Congress  entitled 

**  An  act  to  provide  for  the  sale  of  the  lands  of  the  United  States  containing  ooal," 

appxoTed  March  8,  1878,  to  the quarter  of  section  ,  in  township 

of  range ,  subject  to  sale  at ,  do  solemnly  swear  that  I  have  never  had 

the  ri^t  of  purchase  under  this  act,  either  as  an  individual  or  as  a  member  of  an 
association,  and  that  I  have  never  held  any  other  lands  under  its  provisions ;  I  further 
swear  that  I  have  expended  in  developing  coal  mines  on  said  tract  in  labor  and  im- 
provements the  sum  of dollara,  me  nature  of  such  improvements  being  as 

loUows :  ;  that  I  am  now  in  the  actual  possession  of  said 

mii^es,  and  make  the  entry  for  my  own  use  and  benefit,  and  not  directly  or  indirectly 
far  the  use  and  benefit  of  any  other  party ;  and  I  do  furthermore  swear  that  I  am 
well  acquainted  with  the  character  of  said  described  land,  and  with  each  and  every 
legal  subdivision  thereof,  having  frequently  passed  over*  the  same ;  that  my  knowl- 
edge  of  said  land  is  such  as  to  enable  me  to  testify  understandingly  with  regard 
thereto ;  tiiat  there  is  not,  to  my  knowledge,  within  the  limits  thereof,  any  vein  or 
lode  of  quarts  or  other  rock  in  place  bearing  gold,  silver,  or  copper,  and  that  there 
is  not  within  the  limits  of  said  land,  to  my  Imowledge,  any  valuable  mineral  deposit 
other  than  coal.    So  help  me  God. 


I, ,  of  the  land-office  at ,  do  hereby  certify  that  the  above  affi- 
davit was  sworn  and  subscribed  to  before  me  this day  of ,  A.  D.  18 — . 

40.  In  case  the  purchaser  shows  by  an  affidavit  that  he  is  not  person- 
ally acquainted  with  the  character  of  the  land,  his  duly  authorized  agent 
who  possesses  such  knowledge  may  make  the  required  affidavit  as  to  its 
character;  but  whether  this  affidavit  is  made  by  principal  or  agent,  it 
must  be  corroborated  by  the  affidavits  of  two  disinterested  and  credible 
witnesses  having  knowledge  of  its  character. 

J.  A.  WILLIAMSON,  Commissioner. 
To  jReffisters  and  Receivers, 

pPor  instructions  under  the  coal  acts  of  1864  and  1865,  see  Oopp's 
PuBUo  liAin)  Laws,  pp.  661,  664.] 


PART   III. 
LAND  OFFICE  RULINGS. 


o.  UNDEB  THE  GEKEBAL  MINING  LAWS. 

AFFIDAVITS  AND  WITNESSES. 

There  is  no  compalaoTy  process  to  secure  the  attendance  of  witnesses  before  the 
local  officers.  Parties  serve  their  own  sabpoenas  and  may  be  witnesses  in  their 
own  behalf.     Ex-parte  affldaTits  may  be  received  in  applications  for  patents. 

Commi89ioner  Joseph  &   Wilson  to  Register  and  Receiver ,  Helena^ 

MofUanOy  August  16, 1868. 

The  law  provides  no  oompulsory  process  io  secure  the  atiendance  of 
witnesses  before  registers  and  receivers,  neither  as  to  proceedings  under 
the  mining,  the  pre-emption,  nor  the  homestead  acts,  no  instance  being 
remembered  of  any  particular  difficulty  arising  from  this  want  of  power. 
Parties  serve  their  own  subpoenas,  and  it  can  seldom  happen  that  a  bona 
fide  claimant  will  experience  any  trouble  in  obtaining  the  necessary  te&- 
timony. 

JBkcrparte  affidavits  may  be  received  generally  in  applications  under 
the  mining  act ;  reasonable  care  being  required  on  the  part  of  the  regis- 
ter and  receiver  not  to  suffer  themselves  to  be  imposed  upon  by  pre- 
tended affidavits  or  reckless  or  dishonest  witnesses. 

The  officers  before  whom  the  affidavit  is  made  should  usually  be  able 
to  certify  to  the  credibiUty  of  the  witness ;  yet  where  such  is  not  the 
case,  and  the  deponent  is  a  stranger  to  you,  it  will  be  proper  for  you  to 
require  his  character  for  truth  to  be  established  to  your  satisfaction  be- 
fore giving  credit  to  his  affidavit,  in  aU  cases  where  uie  question  deposed 
to  is  not  merely  technical,  but  goes  to  the  merits  of  the  daim. 

The  law  requires  that  you  should  be  satisfied  of  the  truth  of  the  tes- 
timony offered  in  whatever  form  it  may  be  presented ;  and,  in  arriving 
at  this  result,  you  are  not  to  be  cramped  by  any  technical  rules,  but  are 
left  to  the  exercise  of  sound  judgment,  and  an  honest,  upright  purpose 
to  perform  your  duties  faithfully. 

Congress  has  prescribed  the  policy  of  not  excluding  any  witness  in 
the  courts  of  the  United  States  on  account  of  being  a  party  to,  or  inter- 
ested in,  the  issue  tried.  The  same  rule  should  be  observed  in  proceed- 
ings before  the  Executive  Department,  and  you  are  instructed  to  be 
governed  by  that  principle. 

The  weight  of  the  evidence  is  of  course  still  a  matter  for  your  judg- 
ment, as  in  all  other  cases  where  a  witness  may  be  supposed  to  be 
laboring  under  a  bias,  or  to  have  a  stronger  motive  to  incline  to  one  side 
more  than  the  other,  in  his  testimony. 

74 
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HOW  LAND  PATENTS  ABE  AflSIGNED. 

Commissioner  Wilson  to  G,  TF.  Warren,  Boston^  Mass.,  Jan,  21, 1869. 

There  are  no  regulations  or  rules  governing  the  assignment  of  patents 
isBued  bj  the  General  Land  Office.  Such  patents  are  deeds,  conveying 
to  the  grantees  the  title  to  certain  land  previously  existing  in  the  United 
States ;  and  if  these  parties  desire  to  transfer  to  others  the  titie  thus 
acquired,  they  must  of  course  conform  to  the  laws  of  the  loetts  rei  sites 
[State  or  Territory]  relating  to  the  conveyance  of  realty. 

DECISIONS  OF  DOUBTS. 

Commissioner    Wllso?^  to  Hon,  A.  A.  Sargentj  Washington,  D.  (7., 

January  26,  1869. 

*  *  *  It  may  be  true  that  the  Inimitable  Company  lost  its  case  in 
the  California  court,  through  its  attorneys ;  but  if  so,  the  injury  is  one 
this  office  has  no  power  to  correct.  It  can  neither  supervise  nor  disre- 
gard the  decisions  rendered  by  such  courts  in  cases  of  conflicting  claims 
to  the  possession  of  mining  property  under  the  local  customs,  and  until 
the  Inimitable  Company  can  procure  a  reversal  of  the  judgment  in  the 
above  case,  no  patent  can  be  issued  to  it  for  the  premises  in  controversy. 

SULPHUB  SFBINOB. 

Commissioner  Wilson  to  Register  and  Receiver,  Fair  Play,  Colorado, 

August  25,  1869. 

The  testimony  shows  that  no  mines  of  gold,  silver,  cinnabar,  or  copper, 
exist  upon  this  laad,  but  that  a  sulphur  spring  is  situated  thereon.  This 
office  does  not  regard  sulphur  springs  as  saline  or  mineral,  so  as  to  come 
within  the  inhibition  of  tiie  statiites  exduding  mineral  and  saline  hmds 
from  pre-emption  entry  or  scrip  location. 

PATENT. 
Pxooeedings  when  duplicate  receiver's  receipt  cannot  be  fotmd. 

ComtmisHoner  Wilson  to  Register  and  Receiver,  Central  City,  Colorado, 

AprU  18,  1870. 

You  state  that  you  have  received  a  letter  from  G.  F.  Ladd,  Esq.,  sec- 
retary of  the  Cascade  Silver  Milling  Company,  to  the  effect  that  duplicate 
receipt  for  mineral  entry  No.  11,  Cascade  lode,  has  been  lost,  and  after 
careral  and  diligent  search  cannot  be  found,  and  desiring  to  be  informed 
horw  he  can  obtain  the  patent. 

The  patent  may  be  transmitted  to  Mr.  Ladd,  upon  a  compliance  with 
the  following  conditions,  viz : 

1st.  That  he  furnish  you  with  satisfactory  proof,  under  the  corporate 
seal  of  £he  company,  tliat  he  is  the  duly  elected  secretary  thereof,  and 
onthorized  to  receive  the  patent  for  their  daim ;  and 

2d.  His  affidavit  settinfif  forth  that  he  was  in  possession  of  said  dupH- 
cate  receipt.  No.  11,  for  uie  Cascade  lode ;  that  the  same  has  been  lost ; 
and  that,  up  to  the  present  time,  after  careful  and  dilig^it  search^  he  is 
unable  to  find  ii 

This  affidavit  must  be  taken  before  an  officer  duly  qualified  to  admin- 
ister oaths,  and  attested  by  bis  seal ;  and  upon  filing  the  same,  with  the 
evidence  before  recited,  the  patent  may  be  sent  to  him,  requesting  an 
acknowledgment  of  its  receipt. 
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Sections  sixteen  and  thirty-six,  embracing  mineral  lands,  are  not  granted  to  the  State 

of  Nevada. 

Commissioner  Wilson  to  Register  and  Receiver,  Carson  City,  NevadOy 

May  24,  1870. 

As  to  ihe  right  of  the  State  of  Nevada  to  aections  sixteen  and  thirty- 
six  as  school  lands,  when  the  same  are  known  to  contain  Yaluat3le  min- 
erals, I  have  to  state  that  the  question  was  submitted  to  the  Secretary 
of  the  Interior  with  the  views  of  this  office  thereon;  the  concurring 
opinion  of  the  head  of  the  Department  on  the  subject  being  shown  in 
the  inclosed  copy  of  his  letter. 

The  State  register  will  be  allowed  to  select  other  lands  as  indemnity 
when  school  sections  Nos.  sixteen  and  thirty-six  are  found  to  be 
mineral. 

INGLOBimB. 

In  the  inclosed  letter,  dated  May  20, 1870,  Secretary  J.  D.  Cox  said: 

The  seventh  section  of  the  enabling  act  of  21st  D^urch,  1864,  passed 
at  the  first  session  of  the  38th  Congress,  grants  to  said  State  said  sec- 
tions, unless  sold  or  otherwise  disposed  of  by  any  act  of  Congress. 

Joint  resolution  of  the  30th  January,  1865,  (13  Stat.,  567,)  dedaree : 
^'That  no  act  passed  at  the  first  session  of  the  38th  Congress,  granting 
lands  to  States  or  corporations,  to  aid  in  the  construction  of  roads,  or 
for  other  purposes,  or  to  extend  the  time  of  grants  heretofore  made, 
shall  be  so  construed  as  to  embrace  mineral  &nds,  which  in  all  cases 
shall  be,  and  are,  reserved  exclusively  to  the  United  States,  unless  other- 
wise specially  provided  in  the  act,  or  acts,  mAlriTig  the  grant.'' 

This  joint  resolution  prescribes  a  rule  of  construction  which,  applied 
to  the  act,  would  exclude  from  its  operation  mineral  lands.  Such  lands 
are  reserved  exclusively  to  the  United  States,  unless  '^otherwise  specially 
provided  "  in  the  act  malring  the  grant. 

PUBOHASE-MdNET. 

Commissioner  Wilson  to  Register  and  Receiver,  Fair  Play,  Colorcuioy 

SeptefmJber  14,  1870. 

There  is  no  provision  of  law,  or  regulation  of  this  office,  by  which  the 
money  paid  for  a  mining-claim  may  be  refunded,  when  a  decision  is  made 
reducing  the  extent  of  a  daim,  except  for  so  much  of  the  superficies  as 
is  not  included  in  the  reserves  necessary  to  cause  the  daim  to  conform 
to  the  local  laws  and  customs  of  the  miners. 

When  a  decision  is  rendered,  by  which  a  daim  erroneously  entered  is 
reduced  in  size,  the  purchase-money  will  be  returned,  to  the  extent  neces- 
sary to  make  the  payment  meet  the  requirement  of  the  law,  to  wit:  five 
dollars  per  acre  or  fractional  part  of  an  acre,  for  the  area  actually  em- 
braced by  the  survey  made,  in  accordance  with  such  decision. 

SAN  AOUBTIN  lONE. 

Locations  in  New  Mexioo,  in  oasea  of  newly- diaoovered  and  abandoned  mines. 

Comanissioner  Wilson  to  Register  and  Receiver,  Sante  Fe,  Ifeu>  Mexico, 

iSeptember  22,  1870. 

This  office  has  examined  the  papers  in  the  case  of  the  San  Agustin 
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Mining  Company's  applioation  for  a  patent  for  a  certain  tract  of  mineral 
land  in  townflhip  22  south,  of  range  3  east,  in  Dofia  Afia  county,  New 
Mexico,  the  said  tract  being  daimed  by  these  applicants,  under  the  name 
of  the  "  San  Agustin  Mine.*' 

But  even  if  there  had  been  no  opposition  to  the  daim,  it  is  not  per- 
ceived how  a  patent  could  issue  to  tne  c(»npany  for  the  number  of  feet 
applied  for,  to  wit  .*^  3,000  feet  along  the  course  of  the  lode,  for  the  fol- 
lowing reasons,  riz : 

On  the  18th  of  January,  1865,  the  legislature  of  the  Territory  of 
New  Mexico  passed  ^^  an  act  concerning  mining-claims,''  which,  among 
other  things,  provides  as  follows :  ''  That  every  discoverer  of  a  lode, 
ledge,  or  vein  of  gold-bearing  quartz,  or  of  a  lode,  crevice,  or  deposit  of 
silver,  cinnabar,  copper,  lead,  coal,  or  any  other  ore,  or  the  same  mixed 
with  other  metals  or  ores,  shall  have  the  privilege  of  locating  and  hold- 
ing as  against  all  persons  and  powers,  except  the  United  States,  six 
hundred  feet  of  the  length  of  such  lode,  ledge,  vein,  deposit,  or  crev- 
ices'* etc. 

The  act  provides  also,  that  other  persons  may  each  locate  three  hun- 
dred feet  of  the  length  of  such  lode,  ledge,  vein,  deposit,  or  crevice, 
eta,  and  after  spedfymg  the  manner  in  which  sudi  locations  are  to  be 
perfected  and  recorded,  prescribes  the  policy  to  be  observed  with  regard 
to  abandoned  mines,  or  those  ^'  upon  which  mining  has  not  been  prose- 
cuted regularly  for  a  period  of  ten  years  or  more." 

Such  mines  are  declared,  by  the  seventh  section  of  the  act,  >'  vacant 
and  abandoned,"  and  liable  to  the  operation  of  this  act,  as  fully  in  all 
respects,  as  if  they  had  never  been  occupied  or  denounced,  and  he  or 
they,  who  shall  re-occupy  such  vacant  and  abandoned  mines,  shall  be 
entitied  to  all  the  rights  and  privileges  of  original  discoverers,  as  pro- 
vided iQ  this  act.  Companies  of  two  or  more  ^rsons,  incorporated  or 
otherwise,  shall  have  the  same  rights  and  privileges  under  this  act,  as 
single  or  natural  persons,  and  locate  and  hold,  in  manner  aforesaid,  one 
mining-claim  of  three  hundred  feet  for  each  member  of  the  company, 
and  one  discovery-claim :  Provided^  No  company  shall  locate  more  than 
four  claims,  including  one  discovery-claim,  or  one  thousand  five  hun- 
dred feet  in  all,  upon  any  one  vein  or  mine :  I^rovided  further^  A  com- 
pany may  acquire  by  purchase  but  four  mining-claims,  and  this  under 
the  same  conditions  that  bound  the  vendors." 

From  this  it  will  be  seen,  that  while  the  territorial  law  regulating 
mining-claims  iq  New  Mexico  fixes  the  maximum  of  a  company  location 
at  1,500  feet,  being  only  half  the  maximum  prescribed  by  the  Congres- 
sional enactment,  it  fixes  the  extent  of  individual  locations  at  300  feet, 
or  100  feet  in  excess  of  the  Congressional  limit. 

In  dealing  therefore  with  claims  in  New  Mexico,  located  between  the 
datee  of  January  18th,  1865,  and  July  26,  1866,  the  said  territorial  law 
will  be  recognized  in  all  respects  $  but  with  regard  to  locations  made 
subsequent  to  July  26,  1866,  it  is  ruled : 

1.  That  no  individual  location  can  exceed  200  linear  feet  along  the 
course  of  the  vein  or  lode,  except  in  the  case  of  the  discoverer,  wuo  is 
entitled  to  an  additional  claim  of  200  feet. 

2.  That  no  company  location  can  exceed  1,500  linear  feet  along  the 
course  of  the  vein  or  lode,  and  such  location  cannot  in  any  case  be  made 
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at  a  rate  exceeding  200  feet  to  each  member  of  the  company,  (except 
one  of  them  is  the  discoverer,  to  whom  200  feet  additional  are  allowed,) 
and  to  allow  a  company  to  locate  (since  the  passage  of  said  act  of  Con- 
gress) such  quantity  as  would  exceed  200  feet  to  each  member,  other 
than  the  discoverer,  would  be  illegal  and  void. 

This  restriction  to  1,500  feet  is  applicable  only  to  company  locations, 
and  is  not  held  to  affect  their  right  to  purchase  the  possessory  titles  to 
as  many  adjoining  claims  upon  the  same  lode,  as  may  be  authorized  by 
said  tenitorial  law,  which  lunits  such  right  to  purchase  to  four  claims, 
and  as  a  "  claim,''  since  the  date  of  the  passage  of  said  act  of  Congress, 
cannot  eacceed  200  linear  feet  of  a  vein  or  lode,  a  company  having  made 
an  original  location  of  1,500  feet,  as  above  specified,  camiot  by  purchase 
obtain  a  right  to  more  than  800  additional  feet  on  the  same  lode,  or 
2,300  feet  in  the  aggregate,  being  1,500  feet  by  virtue  of  location  and 
^soovery,  and  800  feet  by  purchase  of  adjoining  locators. 

Inr^ard  to  locations  made  prior  to  the  passage  of  the  territorial  law 
aforesaid,  the  land  officers  will  require  proof  that  the  claim  is  in  accord- 
ance with  the  local  customs  or  regulations  of  the  miners  of  the  district 
in  which  such  daim  is  situated.  In  the  case  under  consideration,  a 
copy  of  the  laws  and  regulations,  adopted  October  10th,  1869,  by  the 
miners  of  ^^  Organ  Mountain  Mining  District,"  is  iutroduced  as  a  part 
of  the  evidence,  but  as  they  are  not  shown  to  have  had  any  authority  to 
enact  regulations  not  in  accordance  with  the  existing  law  of  the  Terri- 
tory, they  can  receive  no  consideration  by  this  office. 

Li  actmg  upon  claims  hereafter  you  will  be  governed  by  this  decision 

PLAOKB  PATENTS. 

Several  placer  traota,  not  oontigaoiiB,  bnt  in  the  same  neighborhood,  may  be  em- 

braoed  in  one  application  for  patent. 

Commiasioner  Wilson  to  Hon.  A.  A,  Sargent^  Wdahingtony  November 

19,  1870. 

Where  several  placer-claims  have  been  stirveyed  by  the  United  States 
for  an  individual  or  company  holding  the  possessory  right  thereto  under 
the  local  laws,  there  is  nothing  to  prevent  the  patenting  of  the  several 
tracts  or  parcels  of  mineral  ground  thus  surveyed  as  a  single  entry,  and 
the  local  land  officers  will  be  instructed  accordinglv. 

With  regard  to  the  matter  of  newspaper  pubhcation  in  such  cases, 
one  notice  may  include  a  description  of  all  the  tracts  or  parcels  desired 
to  be  entered  by  an  individual  or  company  holding  the  same  as  afore- 
said. But  such  notice  must  give  a  sufficientiy  accurate  description  of 
each  parcel  or  tract  applied  for  as  will  enable  other  parties  in  the  neigh- 
borhood to  teU  readily  what  mineral  grounds  are  sought  to  be  pat- 
ented. 

In  these  cases  it  is  not  deemed  proper  to  make  any  departure  from 
our  regulations,  requiring  diagram  and  notice  to  be  posted  on  the  daim 
for  ninety  days  as  required  by  law ;  it  being  considered  essential  that  a 
diagram  of  each  parcel,  together  with  a  copy  of  the  notice  of  intention 
to  apply  for  a  patent  therefor,  should  be  posted  thereon  for  ninety  days. 
The  notice,  to  be  posted  for  a  like  period  in  the  register's  office,  may 
consist  of  a  copy  of  that  published  in  the  newspaper  as  aforesaid. 

The  foregoing,  it  is  not  intended,  should  be  understood  as  authoriz- 
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ing  ihe  joint  enla^  of  parcels  or  claims  situated  at  wide  distances  from 
each  other  in  different  land  or  mining-districts,  but  simply  to  enable 
individuals  or  companies  holding  several  placer-claims  in  the  same 
neighborhood,  though  not  contiguous,  to  effect  their  entries,  and  have 
their  rights  adjudicated  with  as  Uttle  expense  as  possible. 

LEASE  OF   VnXKRAL  lAMDS. 

Commissioner  Wilson  to  JS.  «/*.  Mopes,  Marqtiettej  Mich,,  Dec.  8,  1870. 

There  is  no  authority  of  law  under  which  public  lands  may  be  leased 
by  thjB  Gtovemment  for  mining  purposes. 

PERSONAL  NOTICE  NOT  BEQUIBED. 

Secretary  Columbus  Delano  to    Conmiissioner    Willis    Drumnwnd, 

February  24,  1871. 

The  only  objection  made  by  Potter  rests  upon  the  alleged  &ct  that 
he  bad  no  knowledge  of  the  application  of  Beed  and  San<&r8,  until  the 
tenth  day  of  October. 

Ck>ngre8s  has  only  required  that  the  diagram  of  the  vein  or  lode  of 
quartz,  or  other  rode  in  place,  should  be  filed  in  the  local  office,  and 
posted  in  a  conspicuous  pace  on  the  claim,  together  with  notice  of  an 
intention  to  apply  for  a  patent  The  register  shall  publish  such  notice, 
and  post  the  same  in  his  office  in  the  mode  and  for  a  period  prescribed 
b J  the  act.  It  was  for  that  body  to  determine  how  a  party  claiming 
adTersely,  should  be  notified  of  Uie  pending  appUcation.  If  their  re- 
quirements have  been  strictly  observed,  the  want  of  actual  personal 
notice  to  a  person  whose  aUeged  rights  may  be  injuriously  affected, 
affords  no  just  ground  for  staying  the  proceedings.  Such  a  person  is 
bound,  at  least  so  far  as  the  Department  is  concerned,  if  the  required 
notice  has  been  duly  given.  It  is,  therefore,  entirely  immaterial  whether, 
in  this  case,  said  Potter  did  or  did  not  know  of  the  application,  until  a 
month  after  the  approval  of  the  survey. 

PLACERS    ON   UNSUBVETBD  LAND. 

Commissioner  Drummond  to  Register  and  Receiver,  Sacramento,  Cal- 
ifornia, March  22,  1871. 

With  the  register's  letter  were  received  copies  of  the  papers  filed  in 
the  application  of  John  C.  Bower  et  al.,  for  patent  for  what  is  known 
as  the  "Powell "  placer-daim,  and  with  reference  to  the  inquiries  I  would 
reply  that,  if  (as  stated)  the  township  plat  had  not  been  filed  in  your 
office  at  the  date  of  this  appUcation,  you  should  have  considered  the 
daim  as  upon  unsurveyed  land,  and  dealt  with  it  accordingly. 

EASEMENTS  AND  DRAINAGE. 

Commissioner  Dru/mimond  to  Register  and  Receiver,  Helena,  Montana, 

AprU  16,  1871. 

Th^  (the  adverse  claimants)  claim  none  of  the  mining-ground  in- 
cluded in  said  appUcation  for  patent,  but  simply  that  they  have  a  right 
to  construct  a  drain  ditch  and  bed-rock  flume  through  or  across  it,  to 
ccHmect  with  their  dumping-ground,  as  aforesaid  ;  and  no  suspension  of 
proceedings  will  be  ordered  in  consideration  of  the  foregoing  objections. 

However,  lest  there  exist  any  misapprehension  upon  the  subject,  it  is 
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thought  proper  to  state,  and  you  will  be  particular  to  so  inform  cdl  the 
parties  in  interest,  that  in  eyeiy  patent  issued  by  this  office  for  either  a 
lode  or  placer-daim,  a  condition,  in  view  of  ttie  fifth  section  of  the 
mining  act,  is  inserted  as  follows,  viz  t 

"  That  in  absence  of  necessary  legislation  by  Congress,  the  legisla- 
ture of may  provide  rules  for  working  the  mine  hereby  granted, 

involving  easements,  drainage,  and  other  necessary  means  to  its  complete 
development" 

It  is  believed  that  this  condition  gives  to  the  legislature  of  the  State 
or  Territory  in  which  a  patented  claiin  is  situated,  ample  power  and  au- 
thority for  the  enactment  of  all  necessary  rules  and  regulations  for  the 
proper  working  and  development  of  the  mines,  and  tms  as  coiflpletely 
in  regard  to  water-ditches  and  flumes,  as  in  any  other  respect ;  and  if 
parties  have,  by  virtue  of  compliance  with  local  laws,  customs,  or  regu- 
lations of  miners,  or  by  decisions  of  courts,  acquired  the  right  to  con- 
struct and  maintain  ditches  or  flumes  across  the  minine;  grounds 
occupied  by  others,  it  is  not  perceived  how  their  rights  in  this  respect 
will  be  impaired  by  the  issuing  of  a  patent,  or  that,  if  necessary,  the  aid 
of  the  comrts  may  not  be  invoked,  as  well  after  the  issuance  of  a  patent 
as  before  it. 

TEBBIBLE  V8.  GUNBOAT. 

Foreign  oompanies  cannot  set  tip  an  adverse  olaim  to  unpatented  ground.  Olaims 
cannot  be  located  for  the  Miners'  Belief  and  Territorial  Poor  Fund,  of  Colorado. 
Ground  already  patented  will  be  excepted  from  a  patent  on  a  sabaequent  ap- 
plication, crossing  the  prior  patented  olaim. 

Commissioner  Drumm^ond  to  Register  and  Receiver ^    Cefvtr€U  Oity^ 

Colorado^  June  7,  1871. 

QsNTLBHEN :  With  your  letter  of  date  the  twenty-fourth  March  last, 
were  received  the  papers  and  vour  report  in  the  matter  of  an  applica- 
cation  of  WiUiam  A.  Hamill,  for  a  patent  for  certain  mining  premises, 
called  the  Ounboat  lode,  situate  in  dear  Creek  county,  Colorado  Ter- 
ritory. 

*  *  *  On  the  eleventh  August,  1870,  Robert  O.  Old,  agent  and 
superintendent  of  the  Colorado  Terrible  Lode  Mining  Company,  filed 
in  your  office  his  sworn  statement,  protesting  against  the  survey  and 
entry  of  said  premises  claimed  by  Hamill,  "for the  reason  that  said 
premises  are  not  the  property  of  said  William  A.  Hamill,  and  the  said 
applicant  is  not  entitled  to  hold  the  same  under  and  by  the  local  laws  of 
said  Griffith  mining  district,  nor  the  laws  of  Colorado  Territory ;  and 
because  the  same  premises,  or  some  portion  thereof,  are  claimed  adversely 
by  the  Colorado  Terrible  Lode  Mining  Company ;  and  said  premises  as 
described  in  said  diagram,  cannot  be  entered  without  interfering  with 
certain  property  owned  by  it,  and  described  as  follows :  The  west  seven 
hundred  feet  of-  the  Terrible  lode,  to  wit :  the  west  half  of  property  for 
which  United  States  patent  issued  to  Fred.  A.  Clark  and  Henry  Grow, 
on  ttie  fourth  day  of  December,  1869,  and  therefore  make  this  adverse 
claim." 

On  the  nineteenth  day  of  November,  1870,  the  said  claimant,  William 
A  'fffi.nnill,  relinquished  "from  said  application  for  patent  all  claim  for 
patent  to  said  east  seven  hundred  (700)  feet  of  said  Gunboat  lode,  under 
^e  above  appHcation,  hereby  expressly  declaring  my  intention  not  to 
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relinqmsh  any  rights  I  may  have  to  the  east  seyen  hundred  feet  of  said 
lode,  under  the  provisions  of  the  local  laws." 

*  *  *  Wim  reference  to  that  portion  of  the  affidavit  of  the  agent 
of  the  Colorado  Terrible  Lode  Mining  Clompany,  which  alleges  that  the 
apphcation  of  Hamill  for  patent  for  me  westerly  seven  hundred  feet  of 
the  €kmboat  lode,  '^  commences  on,  covers,  and  is  identical  with  a  part 
of  the  seven  hundred  feet  of  the  Teirible  lode,  which  was  patented  to 
Frederick  A.  Clark  and  Henry  Crow,  and  by  them  deeded  to  said  com- 
pany," it  is  proper  to  state  tmit  an  examination  of  ttie  plat  of  the  final 
survey,  showing  the  relative  positions  of  these  claims,  fails  to  substan- 
tiate this  alleg^  interference  further  than  to  show  that  post  No.  6,  at 
the  northeast  comer  of  the  Ounboat  survey,  is  a  few  feet  inside  the 
westerly  limits  of  the  surface-groimd  patented  with  said  Terrible  lode ; 
but  inasmuch  as  Ao  patent  will  issue  on  this  survey  of  the  Gunboat, 
wittiout  a  special  clause  excepting  from  the  conveyance  any  portion  of 
the  fourteen  hundred  feet  of  the  Terrible  lode  and  siir&ce-ground  pat- 
ented therewith,  it  is  not  perceived  that  this  portion  of  said  company's 
objections  is  entitled  to  further  consideration. 

The  company's  further  objection  appears  to  be,  in  effect,  that  Hamill's 
said  application  and  survey  covers  one  hundred  feet  of  mining-ground 
adjoining  and  immediately  beyond  the  westerly  end  line  of  the  said  pat- 
ented Terrible  lode. 

Their  alleged  possessory  title  to  this  disputed  hundred  feet  of  ground 
appears  to  luive  originated  in  a  location  thereof,  made  and  recorded  on 
the  thirteenth  day  of  December,  1866,  as  Claim  No.  1,  West,  on  the  Ter- 
rible lode,  in  the  name  of  the  ^^  Miners'  Belief  and  Territorial  Poor  Fund," 
which  was  sold  on  the  twelfth  of  July,  1869,  by  the  county  treasurer  to 
Fred.  A.  dark  and  Henry  Crow,  who,  on  the  eleventh  of  April,  1870, 
conveyed  the  same  to  said  company. 

But  on  the  thirteenth  day  of  December,  1866,  the  date  of  this  location, 
the  Congressional  mining  law  had  been  in  force  some  months,  and 
under  it  there  was  no  authority  for  such  location  as  this,  inasmuch  as 
the  "  IkGners'  BeHef  and  Territorial  Poor  Fund  "  was  neither  a  person 
nor  an  association  of  persons ;  was  without  lesnl  existence,  and  power- 
lees  and  incapacitated  to  ''  occupy  and  improve  a  daim,  or  perform  those 
acts  of  ownership,  or  possession  required  of  miners,  as  conditions  essen- 
tial to  the  holding  of  claims,  or  of  proceeding  to  make  payment  to  the 
government  and  obtain  patcoii 

This  office,  therefore,  declines  to  give  further  consideration  to  the 
right  of  said  company  to  oppose  said  apphcation,  ruling  that  the  said 
location  was  void  ab  initioy  and  that  they  acquired  nothing  by  their 
purchase  thereof  from  Clark  and  Crow  as  aforesaid,  those  parties  hav- 
ing no  interest  therein  whatever  to  convey. 

It  likewise  appears  from  the  papers  that  the  said  '^  Colorado  Terrible 
Ijode  Mining  Company  "  is  a  corporation  created  and  existing  under  the 
laws  of  England,  and  is  therefore  not  a  citizen  of  the  United  States  and 
not  capable  of  asserting  a  claim  to  any  portion  of  the  pubHc  land  of  the 
United  States,  or  of  receiving  from  the  Qovemxnent  a  title  therefor  in 
any  event. 
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FRANKLIN  LODE. 

Liens  on  mining  clRims  are  proteoted  and  strengthened  by  patent. 

Commissioner  Drwtrmiond  to   Register  and  Receiver^   Central  City^ 

Colorado,  June  19,  1871. 

With  regaxd  to  the  question  of  the  lien  claimed  by  the  said  adyerse 
parties  upon  a  portion  of  the  property,  it  will  be  perceived  by  a  refer- 
ence to  the  13th  section  of  the  amendatory  mining  act  of  9th  July, 
1870,  (which  constitutes  a  part  of  the  onginal  mining  enactments,)  that 
a  proviso  is  contained  therein,  ^VThat  nothing  in  this  act  shall  be  deemed 
to  impair  any  lien  which  may  have  attached  in  any  way  whatever  to  any 
mining-claim  or  property  ttiereto  attached  prior  to  the  issuance  of  a 
patent.*' 

If,  therefore,  as  alleged,  the  parties  opposing  this  application  have 
such  Uen  upon  the  premises,  or  any  portion  thereof,  they  are  fully  pro- 
tected by  the  law  of  Congress  itself,  and  after  the  patent  shall  have 
been  issued  to  the  applicants,  thus  quieting  the  title,  the  parties  claim- 
ing such  lien  will  be  in  a  much  bett<ar  condition  to  enforce  it -than  if  the 
question  of  titles  was  undermined. 

BOCK  IN  PLAGE  DEFINED. 

Com/niis8io7ier  Drutnmond  to  Hon.  Thonuis  Boles,  DardaneUe,  Arkan- 
sas, Jvly  20,  1871. 

The  term  ^'  rock  in  place,"  as  used  in  the  mining  acts  of  Oongress,  has 
always  received  the  most  Uberal  construction  that  the  language  will  ad- 
mit of,  and  every  class  of  claims  that,  either  according  to  scientific  ac- 
curacy or  popular  usage,  can  be  classed  and  applied  for  as  a  "  vein  or  lode,'' 
may  be  patented  under  this  law. 

The  plain  object  of  the  law  is  to  dispose  of  the  mineral  lands  of  the 
United  States  for  monev  value ;  and  it  is  a  matter  of  indifiference  to  the 
Government  whether  tne  metal  occurs  in  the  form  of  a  true  or  false 
vein. 

It  may  be  observed,  as  an  important  point,  that  no  proof  is  required 
to  establish  the  vein  formation  of  the  deposit.  The  law  requires  the 
surveyor-general  to  certify  "  to  the  character  of  the  vein  exposed ;''  but 
this  is  understood  to  mean  that  the  certificate  should  show  whether  the 
vein  exposed  contains  gold,  silver,  cinnabar,  or  copper. 

DISTBIGT  LAWS,  IN  THE  ABSENCE  OF   STATE  OB  TEBBITORIAL   STATUTES,  GOVERN 

EXTENT  OF  LOGATIONa 

Commissioner  Drumnwnd  to  JS,  J,  Masters,  Columbia,  Col,,  Auaust 

25,  1871. 

The  acts  of  Congress  liniit  the  rig[ht  to  apply  for  and  receive  patents 
for  mining-claims  to  those  who  have  occupied  and  improved  their  daims 
in  accordance  with  the  local  laws,  customs,  and  rules  of  miners. 

In  the  absence  of  any  State  or  Territorial  enactment  regulating  the 
occupancy  and  possession  of  mining-claims,  miners  may  alter  or  amend 
the  laws  of  the  district ;  but  this  action  will  not  affect  claims  already 
located,  as  a  claim  must  conform  to  the  laws  in  force  at  the  date  of  ite 
location. 

Should  the  miners  deem  it  advisable  to  amend  their  district  laws,  they 
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maj  relocate  their  elaimfi  tuider  and  oonformably  to  such  amended  laws, 
and  upon  compljing  with  the  acts  of  Oongress  and  the  instructions  of 
this  office,  may  enter  and  receive  patents  for  the  same. 

CINNASAB   AND   COPPEB   DEPOSIXa 

Commissioner  Drummond  to  J,  JE,  Morgan^  Clayton^  CcU,,  August  26, 

1871. 

As  copper  and  dnnabar  are  found  in  "rock  in  place,^'  rather  than  in 
the  form  of  placers,  parties  desiring  to  obtain  patents  for  lands  valuable 
on  account  of  the  deposits  of  cinnabar  or  copper,  must  enter  the  same 
as  lode-claims. 

FLAGSTAFF  MINE. 

Commissioner  Drummond  to  Register  and  Receiver^  Salt  Lake  City^ 

Utah,  November  10,  1871. 

In  view  of  the  oxiHting  discrepancy  between  the  premises  described  in 
the  application  for  patent  and  that  embraced  in  tiie  survey,  and  of  the 
fact  that  the  published  notice  does  not  properly  describe  the  locus  of 
the  dmm  as  the  same  is  set  forth  in  the  application  and  diagram,  it  is 
held  that  there  is  no  authority  of  law  for  granting  a  patent  upon  this 
claim,  in  its  present  condition  before  this  office,  but  tiiat  proceedings 
under  the  statute  should  be  commenced  de  novo. 

PUBLIC  HIOHWAY. 

Commissioner  Drumafnond  to  Williams   db    Carpenter,    Sacramento, 

California,  December  29,  1871. 

It  would  appear  from  Mr.  Mulli's  affidavit  that  his  whole  objection  to 
the  granting  of  a  patent  on  said  application,  is  based  upon  the  fact  that 
224  feet  of  a  certain  public  highway  is  embraced  thereby. 

As  the  right  of  way  is  fully  protected  by  said  eighth  section,  (act  of 
July  26, 1866,)  Mr.  Mulli's  protest  is  not  such  an  adverse  claim  as  is  con- 
templated by  said  sixth  section,  (act  of  Julv  26, 1866,)  should  a  patent 
be  issued  upon  said  application  of  Mr.  Blakely,  the  right  of  all  parties  to 
the  use  of  said  highway  will  be  as  secure,  under  the  law,  as  if  the  title 
had  remained  in  the  Government. 

EXEMPLIFICATIONS  OF  PATENTS  AND  PAPERS. 

Commissioner  Drum/mond  to  JohnH,  Whiting,  New  York  City,  Janu- 
ary 2,  1872. 

Before  the  desired  exemplification  [certified  copy  of  a  patent  for  the 
Daniel  Peters  lode]  can  be  furnished,  it  will  be  incumbent  upon  you  to 
ahow  what  interest  you,  or  those  for  whom  you  are  acting,  have  in  the 
premises  in  question,  in  order  that  this  office  may  be  able  to  determine 
whether,  under  the  law,  the  exemplification  can  properly  be  furnished. 

AURIFBBODS  CEMENT  CLAIMS. 

Commissioner  Ihrummond  to  Thomas  N,  Stoddard,  SoTwra,  California, 

February  12,  1872. 

If  it  was  intended  to  ask  if  the  auriferous  cement  claims,  found  in  what 
are  sometimes  called  ancient  river-beds,  and  usually  worked  by  the  hy- 
dratilic  process,  properly  come  within  the  signification  of  the  term  '*rock 
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in  plaoe,''  the  answer  muBt  be  in  the  negative ;  several  claims  of  that 
character  having  akeady  been  patented  under  the  placer  mining  law  of 
July  9th,  1870,  they  fully  coming  within  the  meaning  of  the  term 
"  placer  "  as  defined  in  said  act. 

BHODE   ISLAND   LODE. 

The  unooniested  portion  of  a  mining^claiin  for  which  patent  is  sought  may   be 

patented. 

0  ^^ 

Oonvmianioner  Drutnmond  to  Register  and  Receiver^  Central  Vity^ 

Colorado,  February  27,  1872. 

This  office  holds,  therefore,  that  the  foregoing  verdict  and  judgment 
are  fatiJ  to  the  application  of  Bradley  et  cU,  to  the  extent  of  live  hun- 
dred feet  of  the  premises  claimed  by  them  as  Bhode  Island  lode,  leav- 
ing, however,  two  hundred  and  fifty  feet  of  the  daim  uncontested. 

If  the  claimants  have  expended  an  amount  equal  to  one  thousand  dol- 
lars upon  this  tincorUeated  part  in  labor  and  improvements,  and  can  in 
other  respects  come  within  the  law,  there  is  perceived  no  reason  why 
they  cannot  proceed  and  obtain  title  to  the  portion  of  their  original 
claim  not  affected  by  said  verdict  and  judgment,  should  they  desire  to 
do  so. 

AliOER  LODE. 
Intereftted  parties  alone  can  assert  an  adverse  claim. 

Commissioner  Drurmnond  to  Register  and  Receiver^    Central  CUy^ 

Colorado,  March  4,  1872. 

Before  a  survey  of  the  claim  was  made  or  approved  by  the  surveyor- 
general,  Joseph  M.  Marshall  filed  his  sworn  statement,  to  the  effect  that 
said  appHcation  of  Tascher  embraces  and  is  identical  with  claim  No. 
13  east,  on  the  Kansas  lode,  owned  by  the  Empire  State,  Texas^  and 
Lincoln  Gk)ld  Mining  Company,  of  Colorado,  in  whose  behalf  he  files 
this  sworn  statement,  '^  solely  tiiat  justice  may  be  done  in  the  premises, 
and  the  said  company  protected  in  their  title  to  said  property." 

This  affiant  is  not  shown  to  have  any  interest  whatever  in  the  prem- 
ises, or  any  authority  for  appearing  in  behalf  of  said  c(»npany,  even  if 
any  such  exists,  a  fact  not  estabUshed,  however,  by  the  papers. 

The  sixth  section  of  the  inining  act  provides  that,  "whenever  any 
adverse  claimants  to  any  mine,  located  and  claimed  as  aforesaid,  shall 
appear,"  &c. 

Mr.  Marshall  having  no  interest  whatever  in  the  mine  "  located  and 
claimed  as  aforesaid,"  and  no  authority  to  represent  parties  having  such 
interest,  his  affidavit  entirely  fails  as  an  adverse  ckum  upon  whidi  to  sus- 
pend proceedings  under  the  act,  even  if  he  had  furnished  the  abstract  of 
title  or  proof  of  possessory  right  of  saiil  company  to  the  KunaAg  lode,  as 
required  by  circular  instructions. 

WATBR  BIOHTB. 

A  special  clause,  protecting  water  rights,  is  inserted  in  patents  issued  for  lauds  in 

the  mining  States  and  Territories. 

Commissioner  Drutrmiond  to  Hon,  A.  A.  Sargent,  Washington,  D,  C, 

March  21,  1872. 

I  am  satisfied  that  rights  to  the  use  of  water  for  mining,  manufactor- 
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ing,  agrioaliural,  or  other  purposes,  and  rights  for  the  construction  of 
ditches  and  canals,  used  in  connection  with  such  water  rights,  are  fuUj 
protected  by  law;  yet,  in  order  that  all  misapprehension  that  might 
exist  between  the  holder  or  claimant  of  such  right  and  such  patentee 
might  be  set  at  rest,  it  was  determined,  in  all  patents  hereafter  granted 
in  mineral  regions  of  the  United  States,  to  insert  an  additional  clause 
or  condition,  expressly  protecting  and  reserving  such  water  rights,  and 
making  the  patoat  subject  thereto,  the  same  as  before  it  was  granted. 

WASHINQTON  LODE. 

Patent  may  be  delivoTed  to  owner  of  a  mine,  though  he  may  not  be  the  person  named 

in  the  application  for  patent. 

AcUng  Commiaaioner  W.  W.  Curtis  to  Register  and  Heceiver,  Centred 

Cityy  Colorado,  April  4,  1872. 

Said  daun  was,  on  the  fifteenth  February,  1871,  iM^tented  to  said 
ap;>Iicant8  in  their  incorporate  name,  to  wit :  to  the  Chicago  and  Clear 
Greek  Qold  and  Silver  Mining  Company,  and  the  patent  was  transmitted 
to  you  for  delivery  with  lett^  of  February  18,  1871. 

On  the  eighteenth  ultimo,  this  office  received  a  letter  from  the  receiver 
at  Central  (^ty,  Colorado,  inclosing  a  number  of  papers,  and  stating  that 
said  final  survey  of  the  Washington  lode  was  applied  for  May  11,  1870, 
and  money  therefor  deposited  by  Alex.  Huyett,  a  stockholder  in  said 
company ;  that  said  Huyett  exhibited  a  letter  of  authority,  signed  by 
the  secretary  of  said  company,  instructing  him  to  complete  the  applica- 
tion ;  that  tiie  entry  was  made  August  30,  1870,  and  said  Huyett  in- 
f omfeed  that  the  dupUoate  receipt  was  ready  for  him ;  that  he  never 
called  for  it,  but  socm  afterward  went  to  Utah  Territory,  his  whereabouts 
not  being  known  to  the  receiver. 

The  receiver  further  states,  that  a  communication  was  addressed  to 
WncL  Aldrich,  the  president  of  said  company,  at  Chicago,  Illinois,  but 
no  reply  was  received,  and  that  he  is  unable  to  find  any  representative 
of  the  company. 

It  appears  from  the  papers  now  received,  that  Alfred  Boilings,  at  the 
September  term  of  the  district  court  for  the  coimty  of  Clear  CretSk.  and 
Territory  of  Colorado,  recovered  a  judgment  against  the  ^'  Clear  Creek 
^ver  Mining  Company"  for  the  sum  of  $318.88  damages  and  $35.10 
coets  of  suit^  upon  which  judgment  a  special  execution  was  issued,  dated 
the  seventh  December,  1870,  and  directed  to  the  sheriff  of  said  county, 
who  afterward  levied  upon  and  sold,  under  said  execution,  '^  the  whole 
of  the  Washington  lode,  situated  upon  the  same  mountain  as  the  Veto 
lode,  and  the  msoovery-shaft  of  which  is  about  two  hundred  yards  up 
the  mountain  from  the  discovery-shaft  of  the  said  Veto  lode  and  in  a 
northweetem  direction  book  the  said  Veto  shaft,  situated  in  Idaho  min- 
ing-district^ Clear  Creek  county,  Colorado  Territory,"  the  said  Alfred 
Boilings  being  the  purdoaser  of  said  lode  at  said  sale. 

It  further  appears,  that  said  Boilings  afterward  assigned  one-half  of 
his  certificate  of  purchase,  under  said  execution,  to  Eboaezer  T.  Wells, 
and  that  obl  the  seventh  November,  1871,  the  sheriff  conveyed  the  said 
lode  by  deed  to  said  Boilings  and  Wells,  who  now  apply  to  have  the 
undelivered  patent  recalled  and  another  issued  to  them  for  the  same 
property,  or  that  said  pafc^it  be  delivered  to  them  as  the  rightful' owners 
of  ilie  premises  thereby/conveyed. 
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In  explanation  of  the  misnomer  in  bringing  thia  action,  the  said  Boi- 
lings, under  oath,  deposes  and  says : 

"  That  he  did  not,  at  the  time  of  commencing  his  said  suit  certainly 
know  the  true  name  of  said  corporation,  but  deponent  knew  that  one 
Alex.  Huyett,  then  of  said  Territory  of  Colorado,  was  a  stockholder  in 
the  corporation,  which  was  indebted  to  him,  and  deponent  thereupon 
caused  process  in  his  suit  to  be  served  on  said  Huyett,  as  according  to 
the  statute  of  the  Territory  of  Colorado  in  that  behalf,  he  lawfully 
might." 

^^  Deponent  further  saith,  that  the  corporation  against  which  this 
demand  and  cause  of  action  in  his  said  suit  existed,  was  the  same  cor- 
poration, by  whatever  name  known,  which  had  theretofore  been  in 
possession  of  the  Washington  lode,  in  Idaho  district,  county  of  Clear 
Creek  and  Territory  of  Colorado,  and  engaged  in  working  the  same, 
under  the  management  and  superintendence  of  one  J.  Augustine ;  that 
one  Alex.  Huyett,  lately  of  said  county  of  Clear  Creek,  the  same  person 
upon  whom  the  writ  of  attachment  in  deponent's  said  suit  was  served, 
was  also  a  member  of  said  corporation,  and  at  times  during  the  absence 
of  Augustine,  had  assumed  to  have  charge  of  said  Washington  lode  and 
the  operations  of  said  company  therein,  and  that  deponent^s  demand  and 
cause  of  action  upon  whicn  in  his  said  suit  he  obtained  judgment,  was 
for  deponent's  work  and  labor  as  a  miner,  done  and  p^ormed,  under 
the  employment  of  said  Augustine,  upon  and  in  the  said  Washington 
lode.  Deponent  further  says  wat  he  hath  resided  within  the  said  Idaho  dis- 
trict, and  in  the  immediate  vicinity  thereof,  during  all  the  time  for  the 
past years,  and  that  there  is  no  other  lode  called  the  Washing- 
ton lode,  or  which  is  known  or  claimed  by  that  name,  in  said  Idaho  dis- 
trict, save  the  one  upon  which  deponent  worked,  and  for  his  work  upon 
whidi  the  demand  in  said  suit  occurred,  and  that  no  other  corporation, 
save  the  one  of  which  said  Augustine  was  agent  and  said  Huyett  a 
member,  and  for  which  deponent  worked  as  aforesaid,  ever  had  posses- 
sion of  any  part  of  said  Washington  lode,  or  ever  asserted  any  daim 
thereto,"  etc. 

The  fourth  section  of  the  practice  act  of  the  Territory  of  Colorado, 
(Revised  Statutes,  p.  501,)  provides  that  ^^  In  all  suits  against  any  in- 
corporated company,  summons  shall  be  served  on  the  president  thereof, 
if  he  resides  in  the  county,  but  if  he  do  not  reside  in  the  county,  or  be 
absent  from  the  county,  or  cannot  be  found,  then  the  summons  shall 
be  served  by  leaving  a  copy  thereof  with  any  derk,  secretary,  cashier, 
or  agent  of  said  company,  within  such  time  and  under  sueh  regulations 
as  are  herein  provided  n>r  the  service  of  such  process  in  suits  against 
natursJ  persons:  Promded^  That  if  there  shall  be  no  such  president, 
derk,  secretary,  cashier,  or  agent  of  said  company  to  be  found  in  aaid 
county,  the  summons  aforesaid  shall  be  served  on  some  stockholder  of 
said  company,  and  such  service  shall  in  such  cases  be  deemed  as  effectual 
and  vaJid  as  if  made  on  any  of  the  officers  of  said  company." 

It  appears  that  in  the  suit  brought  by  Boilings,  no  officer  or  agent 
of  the  company  could  be  found,  and  in  accordance  with  said  act  the 
writ  was  served  upon  a  stockholder  in  said  company,  the  said  Huyett. 

The  said  Boilings  alleges  in  his  sworn  statement  ^  that  on  or  about 
the   day  of    ,  A.  D.   1871,  dej^nent    and   said    Wells 
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iff-ent  into  possession  of  said  Washington  lode  ;  he  is  now  in  full  pos- 
session of  the  said  lode,  and  every  part  thereof,  whereof  the  said  com- 
pany were  at  any  time  possessed,  and  of  the  workings  and  improve- 
ments therein  and  every  part  of  said  workings  and  improvements. 

In  consideration  of  tiie  evidence  presented,  and  of  the  fact  that  mis- 
nomer was  not  pleaded  in  abatement  by  the  defendants  in  said  action, 
who,  on  the  contrary,  allowed  the  case  to  go  by  default,  it  is  decided 
that  the  said  patent  should  be  delivered  to  the  said  Boilings  and  Wells, 
who,  it  is  qmte  satisfactorily  shown,  have  the  possessory  title  to  the 
lode,  thereby  conveyed  in  view  of  said  sheriff's  deed. 

You  will  deliver  said  patent  accordingly. 

WHEN  A   PATENT  IS  BEOALLSD. 

Acting  Commissioner  Curtis  to  Hon,  J,  B.  Chaffee^  House  of  Reipresen" 

tcUives^  April  6,  1872. 

Alter  a  patent  has  once  issued,  it  is  contrary  to  the  fixed  policy  of  the 
department  to  recall  the  same,  unless  it  were  shown  that  an  error  had 
been  committed  in  the  description  of  the  tract,  or  a  mistake  made  in  the 
name  of  the  patentee ;  such  not  being  the  case  in' the  present  instance, 
this  office  is  unable  to  comply  with  me  request  of  Mr.  Wells  that  a  new 
patent  be  issued  for  said  Washington  lode  to  Mr.  Boilings  and  himself. 

HOW  A  CONTEST  BETWEEN  ICCNEBS  AND   AORICULTURAIilSTS    MAT  BE  BB-OPBNED. 

Oommissioner  Hrummond  to  the  Register^  8(icraimento^  Califomioy 

June  20,  1872. 

Dingman's  entry  was  allowed,  after  a  hearing  taken  subsequent  to 
what  appears  to  be  a  sufficient  notice  by  publication  and  posting,  and  by 
personal  service  upon  the  former  mineral  affiants,  who  failed  to  appear. 
The  case  cannot  now  be  r&^pened  upon  the  affidavits  presented,  unless 
the  deponents  will  furnish  tins  office  with  satisfactory  proofs  that  they, 
or  any  of  them,  have  the  possessory  right  to  an  actual  mining-claim  on 
the  kmd  so  entered  by  Dingman,  and  if  they  have  such  claim,  they  must 
show  in  what  specific  forty-acre  subdivision  of  the  land  so  entered  their 
wii^mg  location  exists. 

By  the  term,  actual  mining-claim,  is  meant  a  claim  located  and  held 
in  accordance  with  the  local  customs  or  rules  of  miners  in  the  district. 
UxileBS  this  can  be  shown,  or  it  be  established  that  fraud  was  resorted 
to  by  said  agricultural  claimant  in  giving  the  notices  required  by  circu- 
lar instructions  in  such  cases,  it  is  not  perceived  how  the  affidavits  now 
received  are  to  affect  the  land  entered  by  William  Dingman,  in  view  of 
the  hearing  already  had,  after  due  notice  given  by  him,  as  aforesaid. 

SATISFACTOBY  EVIDENCE  THAT  A  CEETAIK  TBAOT  IB  AGBIOIJLTUBAL  IN  OHABAGTBB. 

Secretary  Delano  to  Commissioner  Drummond,  July  10,  1872. 

The  evidence  adduced  at  the  trial  shows  that  there  are  on  the  land 
agricultural  improvements  to  the  value  of  $1,000  or  $1,200 ;  that  the 
greater  portion  is  inclosed  with  fencing,  and  seven  or  eight  acres  of  it 
enltivated  in  fruits,  vines,  vegetables,  and  grain ;  that  the  only  active 
prtJTiing  done  on  the  tract  was  at  the  Gagen  quartz  mine,  near  the  west- 
ern boundary,  and  some  placer-diggings  in  me  N.  W.  comer ;  that  the 
owners  of  the  quartz  mine  abandoned  it,  declaring  that  it  was  exhausted 
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and  worthless,  and  ihe  diggings  weire  abandoned  for  ihe  same  reasonB  ; 
and  that  there  are  some  quartz  veins  on  adjoining  lands  that  may  run 
into  this  ^,  but  that  they  are  all  either  exhausted  or  unprofitable. 

AU  the  witnesses  test^y  that,  in  their  opinion,  the  land  is  more  valu- 
able  for  agricultural  than  for  mining  purposes. 

The  mineral  affiants,  though  present  at  the  trial,  in  person  and  by  at- 
torney, offered  no  testimony  in  support  of  their  affidavits,  but  contented 
themselves  with  cross-examining  the  opposing  witnesses. 

I  am  of  the  opinion  that  the  agricultural  character  of  the  land  ia 
established,  and  rule  accordingly. 

lOLL-SITE  MUST   BB  ON  HOM-IOKSRAL  LAKD. 

Cammisaumer  Jhmmmond  to  Register  and  Receiver^  Central  Ciiyy 

Colorado,  J%dy  29,  1872 

The  affidavits  referred  to  do  not  allege  the  non-mineral  character  of 
said  mill-site,  but  only  all^e  that  the  same  "  does  not  to  his  knowledge 
contain  any  vein  or  lode  of  quartz,  or  other  rock  in  place,  bearing  gold, 
silver,  cinnabar,  lead,  tin,  or  copper." 

Before  patent  can  issue  for  this  mill-site,  additional  proof  will  be 
required  that  there  are  no  ^'  valuable  deposits,"  such  as  placer  or  gulch 
mines,  embraced  within  the  exterior  boundaries  thereof. 

DEPUTT  MINBBAL   8UBVEYOB8. 

Commissioner  Drtummond  to  W-  M,  Seanoeil^  Aurora,  Nevada^  August 

6,  1872. 

A  deputy  mineral  surveyor  is  not  authorized  to  make  surveys  of  min- 
eral claims  outside  of  the  State  or  district  for  which  he  is  (q[^>oinied. 

PBOOF   OF   CITIZENSHIP  WHERE    THE  APPUOAKt's    FATHEB  WAS  A   NATURALIZED 

CITIZEN. 

Commissioner  Drummond   to  Hegister  and  Heceiver,  Central  Cityj 

Colorado,  August  13,  1872. 

Mr.  Schweder  makes  affidavit  that  he  was  bom  in  Germany ;  that  he 
came  to  this  country  at  the  age  of  six  years,  and  that  he  has  an  honorable 
discharge  from  the  army. 

In  case  Mr.  Schweder  s  parents  became  naturalized  before  he  arrived 
at  the  age  of  twenty-one,  proof  should  be  made  of  this  point,  as  in  this 
case  be  would  be  regarded  a  citizen. 

The  twenty-first  section  of  the  act  of  Congress  approved  July  17, 
1862,  (12  Stat,  page  597,)  provides  that  any  alien  who  nas  an  honorable 
discharge  from  the  regular  or  volunteer  army,  may  become  a  citizen  of 
the  United  States  upon  his  petition,  without  any  previous  declaration  of 
intention  to  become  a  citizen  of  the  United  States. 

DIAHONI>-PBOnTTCINa  LANDS  ICAT  BE  PATENTED    UNDER  THE   BONING  LAWS. 

Vahiable  mineral  deposits  defined. 
Attorney-General  (?.  H.  Williams  to  Secretary  Delano,  August  81. 1872. 

I  have  the  honor  to  acknowledge  the  receipt  of  your  communicaticxi 
of  the  twentieth  instant,  submitting  for  my  official  opinion  the  question 
whether  or  not  title  to  public  lands  producing  diamonds  can  be  acquired 
by  individuals  or  associations  under  the  act  of  Congress  entitled  ''An 
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act  to  promote  the  derelopmeiit  of  the  mining  resources  of  the  United 
States,''  approved  May  10, 1872. 

Section  one  of  said  act  provides,  ^'That  all  valuable  mineral  deposits 
in  the  lands  belonging  to  the  United  States,  both  surveyed  and  unsur- 
▼eyed,  are  hereby  declared  to  be  free  and  open  to  exploration  and  pur- 
duise,  and  the  lands  in  which  they  are  found  to  occupation  and  purcluise, 
by  citizens  of  the  tTnited  States,  and  those  who  have  declared  their  inten- 
tion to  become  such,  under  regulations  prescribed  by  law,  and  according 
to  the  local  customs  or  rules  of  miners,  in  the  several  mining-dktricts,  so 
far  as  the  same  are  appHcable  and  not  inconsistent  with  the  laws  of  the 
United  States."  Section  six  of  said  act  also  provides  the  mode  in  which 
a  patent  may  be  obtained  for  land  claimed  and  located  for  ^'  valuable 
depomts."  Bainbridge,  in  his  work  on  the  law  of  mines  and  minerals, 
page  one,  says:  ^^A  mineral  has  been  defined  to  be  a  fossil,  or  what  is 
dag  out  of  the  earth.  The  term  may,  however,  in  the  most  enlarged 
sense,  be  described  as  comprising  all  uie  substances  which  now  form,  or 
which  once  formed,  part  of  the  solid  body  of  the  earth,  both  external 
and  internal,  and  which  are  now  destitute  of,  and  incapable  of,  support- 
ing animal  or  vegetable  hfe.  In  this  view  it  will  embrace  as  well  the  bare 
granite  of  the  high  mountain  as  the  deepest  hidden  diamonds  and  metallic 
ores." 

Webster  gives  the  following  as  the  definition  of  a  diamond  r  "  A  min- 
eral and  a  gem,  remarkable  for  its  hardness,  as  it  scratches  all  other 
minerals."  Diamonds  are  found  under  a  variety  of  circumstances,  and 
are  generally  obtained  by  mining.  They  are  procured  in  India  and 
South  Africa  by  digging  pits  in  the  earth  down  to  a  peculiar  stratum 
called  the  diamond  bed. 

In  Brazil  they  are  washed  out  of  an  agglomerate,  composed  of  rounded 
white  quartz  pebbles  and  a  light-colored  sand.  Diamonds,  then,  are 
clearly  ^'  valuable  nuneral  deposits,"  and  the  provisions  of  said  act  are 
as  i^plicable  to  lands  containing  them,  as  to  lands  containing  gold  or 
other  precious  metals.  Comprehensive  words,  no  doubt,  were  used  to 
include  as  well  what  might  edfterward  be  discovered,  as  what  might  be 
overlooked  in  an  enumeration  of  minerals  in  the  statute.  Public  lands, 
for  the  purposes  of  sale,  are  divided  into  agricultural  and  mineral  lands. 
The  minimum  price  of  the  former  is  $1.25,  and  of  the  latter  $5.00  per 
acre ;  mineral  lands,  exclusive  of  their  valuable  deposits,  are  generally 
worth  little  or  nothhig.  Prior  to  the  act  of  July  26,  1866,  (14  Stats., 
257,)  it  was  customary  for  persons  to  take  those  deposits  without  respect 
to  i^e  rights  of  the  United  States.  Congress  then  provided  a  v^y  in 
which  persons  locating  lands  for  miniog  purposes  might  acquire  title, 
and  other  acts  have  since  been  passed  promotiTe  of  the  same  end.  I 
think  these  acts  ought  to  be  most  libertdly  construed,  so  as  to  facilitate 
the  sale  of  such  lands ;  for  in  that  way,  and  not  otherwise,  can  they  be 
made  to  contribute  something  to  the  revenues  of  the  government^  and 
controversy  and  litigation  m  mining  locaUties,  to  a  great  extent,  pre- 
vented. 

Acting  Secreiary  Smith  to   Cammisiioner  Drummond^  Septeimber  8, 

1872. 

I  concur  in  the  views  therein  set  forth,  and  they  will  guide  your  official 
aetion  in  cases  of  this  character. 
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TUNNEL   BIGHTS. 

Commissioner  Drummond  to  Hon.  •/".  B.  Cfiaffee^  Denver,  Colorado^ 

September  20.  1872. 

The  line  of  the  tturnel  is  held  to  be  the  width  thereof  and  no  more, 
and  that  upon  this  Une  only  is  prospecting  for  blind  lodes  prohibited 
while  the  tunnel  is  in  progress,  and  that  the  right  is  gratited  to  the  tunnel- 
owners  to  fifteen  hundred  feet  of  each  blind  lode,  not  previously  known  to 
exist,  which  may  be  discovered  in  such  tunnel,  but  that  other  x>artie8 
are  in  no  way  debarred  from  prospecting  for  blind  lodes  or  running 
tunnels  so  long  as  they  keep  without  the  line  of  the  tunnel  as  herein 
defined,  the  said  line  being  required  by  our  regulations  to  be  marked  on 
the  sui^aoe  by  stakes  or  monuments  placed  along  the  same  from  the 
face  or  point  of  commencement  to  the  terminus  of  the  tunnel-line 
aforesaia. 

IVhen  a  lode  is  struck  or  discovered  for  the  first  time  by  running  a 
tunnel,  the  tunnel-owners  have  the  option  of  recording  their  claim  of 
1,500  feet  aU  on  one  side  of  the  point  of  discovery  or  intersection,  or 
partly  upon  one  and  partly  upon  the  other  side  thereof ;  but  in  no  case 
can  they  record  a  claim  so  as  to  absorb  the  actual  or  constructive  pos- 
session of  other  parties  on  a  lode  which  had  been  discovered  and 
claimed  outside  the  line  of  the  tunnel  before  the  discovery  thereof  in  the 
tunnel. 

ONE  PBBSON   ICAY  8E0UBE  PATENTS  TO  SEVERAL  MININa  CLAIMS. 

Commissioner  Drunrniond  to  J.  Q.  Irvdn^  WeaverviUe^  TVinitt/  Co,^ 

California^  September  21,  1872. 

The  mining  statute  does  not  restrict  a  party  to  one  patent,  but  gives 
the  right  to  proceed  to  procure  government  title  to  as  many  valid  min- 
ing-claims as  he  may  have  the  possessory  right  to  under  local  laws, 
and  upon  which  the  necessary  amount  has  been  expended  in  labor  or 
improvements. 

MUX-SITE. 

If  looated  after  the  traot  enured  to  a  railroad,  mill-sitea  belong  to  the  railroad 

company. 

Commissioner  Drummond  to  O,  R.  Leonard^  Unionviile,  Nevada^  Oct, 

11,  1872. 

In  relation  to  the  Golconda  mine  and  mill-site,  the  latter  situated  in 
section  7,  T.  35  N.,  R.  45  E.,  M.  D.  M.,  dsimed  by  the  Central  Pacific 
Railroad  Company,  in  virtue  of  their  grant,  I  have  to  state  that  the  rec- 
ords of  this  office  show  that  the  rights  of  said  railroad  company  to  said 
section  of  land  took  effect  on  the  eighteenth  day  of  December,  1866 ; 
that  being  the  date  upon  which  the  route  of  said  road  was  d^nitelv 
located,  subsequent  to  which  time  no  adverse  right  thereto  could  attacii 
where  the  land  is  not  mineral  in  character. 

PBOOEEDINOS   WHERE   A   MININQ-OLAIM    IS    NOT   WITmN    THE    LIMITS    OF    AN    OR- 
GANIZED DISTRICT. 

Acting  Commissioner  Curtis  to  D,  W.  Lichtenthalery  Le  Orandy  Oregon, 

Nov.  12,  1872. 

In  the  event  of  a  mining-claim  being  situated  outside  of  any  regularly- 
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oonsiitnted  mining-distarict,  affidsvit  of  the  fact  should  be  made  and 
secondary  evidence  of  possessory  title  will  be  received,  which  may  con- 
sist of  the  affidavit  of  the  claiiQant,  supported  by  those  of  any  other 
parties  cognizant  of  the  facts  relative  to  the  location,  occupation,  and 
possession  of  such  claim ;  and  any  deeds,  certificates  of  location,  or  pur- 
chase, or  other  evidence,  which  may  be  in  the  claimant's  possession  and 
tend  to  estabhsh  his  claim. 

'wYOmNQ  UIHB. 

Prooeediiigs  to  canoel  patent. 
Oomtnissioner  Drummond  to  Secretary  Delano^  Dec.  7,  1872. 

I  have  the  honor  to  state,  that  on  the  twentieth  day  of  March,  1872, 
Alexander  Majors,  Allen  Fowler,  and  K  C.  Chambers  filed  with  the  reg- 
ister and  receiver,  at  Salt  Lake  City,  Utah,  an  application  for  patent  for 
1,000  linear  feet  of  the  Wyoming  mine,  situate  in  American  Fork  Tnining 
district,  Utah. 

On  the  thirtieth  day  of  September,  1872,  patent  issued  for  said  claim 
as  applied  for,  no  objection,  protest,  or  adverse  claim  being  on  file  in 
this  offica 

On  the  seventeenth  day  of  October,  1872,  the  register  at  Salt  Lake 
City  forwarded  a  protest  and  adverse  claim  of  the  Miller  Mming  and 
Smelting  Company  to  said  application  for  patent,  which  protest  and 
adverse  claim  was  filed  with  said  register  before  tiie  ninety  days'  pub- 
Hcation  required  by  law  had  expired,  and  should  have  been  forwarded 
to  this  office,  with  the  other  papers  in  the  case,  before  entry  was 
allowed. 

Upon  the  receipt  at  this  office  of  said  adverse  daim,  the  register  and 
receiver  at  Salt  Lake  City  were  directed  to  demand  the  return  of  said 
patent,  the  same  having  been  deUvered  to  said  Fowler,  Majors,  and 
Chambers  in  the  meantime,  which  demand  they  refused  to  comply  with. 

Li  view  of  the  fact  that  a  patent  has  inadvertentiy  and  unlawfully 
issued  to  said  appHcants,  which  they  refuse  to  return,  I  have  the  honor 
to  suggest  that  the  matter  may  be  brought  to  the  attention  of  the  Attor- 
ney-General, with  a  request  that  the  adverse  claimants,  to  wit:  the 
MOler  Mining  and  Smelting  Company,  be  permitted  to  prosecute  a  suit 
in  the  name  of  the  United  States,  to  secure  the  cancellation  of  said 
patent. 

Attorney- Ghneral  Williama  to  Acting  Secretary  Cower^  January  14, 

1873. 

I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the 
eleventh  ultimo,  inclosing  a  oopy  of  one  from  the  Commissioner  of  the 
Gteneral  Land  Office,  in  relation  to  the  improper  issue  of  a  patent  for 
eertain  mineral  lands  in  Utah  Territory ;  and  in  compliance  with  your 
request,  I  have  ^ven  such  instructions  as  were  necessary  to  the  U.  S. 
attemey  for  Utah  to  have  said  patent  set  asida 

AMENDMENT  OF   ADVERSE   CLAIMS. 

Commissioner  Drtimmond  to  A.  J.  Ridge^  Ghrass  Valley^  California, 

Jan.  14  1873. 

When  an  adverse  claim  has  been  filed,  the  same  cannot  be  amended. 
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SO  as  to  embrace  a  larger  portion  of  the  premises  applied  for  than  that 
described  in  the  originiEkl  adyerse  claim. 

HORBID   VS,  OLD   IflSSOUBI. 

Where  all  but  one  of  aeveral  oo-tenants  withdraw  an  adverse  claim,  the  courts  must 

decide  the  controversy. 

Commissioner  Drummond  to  Register  and  Receiver^  Central  City^  Colo- 

radoy  Feb.  12, 1873. 

On  the  nineteenth  April,  1872,  Wm.  H.  Pier  filed  an  adverse  daim  to 
said  application  for  patent,  alleging  in  his  sworn  statement  that  the 
premises  described  in  said  apphcation  for  patent  embrace  and  include 
the  Horrid  lode,  owned  in  equal  and  undivided  interest  by  J.  P.  Arey, 
James  A.  Vames,  Philip  Paul  and  myself,  '*  by  right  of  discovery,  loca- 
tion and  purchase  ;'^  that  no  discovery  was  made  and  that  no  work  was 
dpne  by  the  said  William  A.  Hamill  upon  said  premises,  as  described  in 
said  diagram  of  said  so-called  Old  Missouri  lode,  until  after  the  said 
Horrid  lode  was  discovered,  its  discovery-shaft  sunk  to  a  depth  of  eleven 
feet,  and  recorded  in  accordance  with  the  laws  of  said  mining-district 
and  of  Colorado  Territory ;''  that  the  open  cut  claimed  as  the  mscovery 
of  said  Old  Missouri  lode  is  upon  the  Horrid  lode,  and  was  excavated 
by  one  of  said  adverse  claimants. 

Wm.  H.  Pier  filed  proof  of  citizenship  and  an  abstract  of  title  from 
the  office  of  the  county  clerk  and  recorder  of  dear  Creek  county,  Golo- 
rad<$,  by  which  it  appears  that  seven  persons  located  fourteen  hundred 
feet  of  the  Horrid  lode,  and  made  record  thereof  on  the  sixth  May,  1869, 
^d  that  the  record  title  to  said  premises  is  now  in  Wm.  H.  Pier,  PhUip 
Paul,  James  A.  Vames  and  J.  P.  Arey. 

On  the  sixth  December,  1872,  the  attorneys  for  the  applicant  for  pat- 
ent filed  with  their  argument  several  inclosiires. 

One  of  these  indosures  is  signed  ^^  Philip  Paul,''  and  after  reciting  the 
circumstances  attending  the  filing  of  the  adverse  daim,  concludes  as 
follows,  viz :  '^  I,  the  said  Philip  Paul,  do  hereby  withdraw  the  said  ad- 
verse claim  so  filed,  and  declare  it  to  be  my  int^tion  not  to  any  longer 
contest  the  right  of  the  aforesaid  Wm.  A.  Hamill  to  a  United  States 
patent  to  his  said  claim,"  etc. 

A  similar  withdrawal,  signed  '^  James  A.  Yames,  by  John  Fillins, 
attorney  in  fact,''  is  also  on  Se. 

Pier,  having  made  out  a  prima  fcuyie  adverse  showing  to  said  appli- 
cation, cannot  be  denied  his  right  and  privilege,  under  the  mining  acts 
of  Congress,  of  having  his  adverse  right  adjudicated  in  a  court  of  com- 
petent jurisdiction,  by  reason  of  two  of  his  co-tenants  having  declared 
their  '*  intention  not  to  any  longer  contest  the  right  at  the  aforesaid 
William  A.  Hamill  to  a  United  S&tes  patent  to  his  said  claim." 

You  will  therefore  inform  all  parties  in  interest  that  thirty  days  from 
the  date  of  your  notification  will  be  allowed  the  said  Wm.  H.  Pier  et  aL 
to  institute  proceedings  in  a  court  of  competent  jurisdiction  to  determine 
the  right  of  possession  to  the  premises  in  dispute. 

DIVIDEI)   AMD  XJHDIVTDZD  INTEREST^. 

Commissiotier  Drummond  to  William  Sitter,  MaryevUley  CalifomicL^ 

February  18,  1873. 

Where  several  parties  own  undivided  interests  in  a  mining-daim,  it  is 
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neoeatery  thfifc  all  the  awneiv  should  join  in  an  application  for  patent. 
^Where  seyeral  parties  own  separate  and  distinct  pcnrtions  of  &  claim,  ap- 
plication for  patent  may  be  made  by  either  of  said  parties  for  that  por- 
tion of  the  dtoim  owned  by  him  if  he  desires. 

GHOLLAB  POTOSI  AND   BULLIOK  V8,   JULIA. 

When  the  Rarfaoe-rigbte  of  two  dalms  do  not  coDflict,  the  possibility  of  the  future 
nnion  of  the  two  lodes  embraced  therein  should  not  delay  the  sale  of  the  land  in- 
cluded in  the  respeotiye  claims,  nor  suspend  an  application  for  patent  indefi- 
nitdy  to  await  deirelopmeDts. 

Adjoining  land  is  sold  sabject  to  the  right  of  the  first  locator  or  patentee  to  follow  his 
Tcin  or  lode  thereunder,  and  the  second  elainiant  may  be  enjoined  from  taking 
the  ore  or  minerals  from  such  vein  or  lode. 

Secretary  Delano  to  Commwioner  DrutmnonA,  J^ehrua/ry  24,  1873. 

I  have  considered  your  decision,  rendered  May  27, 1672,  in  the  matter 
of  the  application  of  the  Julia  Gold  and  Silver  Mining  Company  for  pat- 
ents far  tbe  Julia,  Scheel,  La  Oata,  Southeast  Extension  oi  the  Hale  and 
Norcross^  and  the  Sarah  Ann  lodes,  in  Nevada. 

The  facts  are  as  follows : 

On  the  thirtieth  September,  1871,  applications  for  patents  for  these 
daims  were  filed  in  the  register's  office,  at  Oarson  City,  Nevada,  and  no- 
tice was  given  in  the  usuaJ  manner,  for  ninety  days.  On  the  twentieth 
of  December,  1871,  and  before  said  ninety  days  had  expired,  Mr.  Isaac 
Ij.  Bequa,  in  behalf  of  the  ChoUar  Potosi  Mining  Company,  filed,  in  be- 
half of  said  company,  a  protest  against  issuing  patents  for  said  claims, 
on  the  ground  that,  on  the  fourth  of  February,  1870,  a  patent  had  been 
lasued  to  said  ChoUar  Potosi  Mining  Company  for  their  claim  on  the 
Gomstoek  lode ;  that  they  are  still  the  owners  of  the  property  described 
in  said  patent;  that  said  lodes,  for  which  the  Julia  Gold  and  Silver 
Min^ir^g  Company  has  made  application  for.  patents,  are  the  same  which 
ondarUe  the  ground  embraced  in  the  patent  issued  to  this  Chollar  Po- 
tosi Mining  Company ;  and  that  underlying  the  land  claimed  by  the  Julia 
company,  there  exists  no  other  vein,  lode,  or  lodes,  than  such  as  are  em- 
braced m  the  patent  to  the  Oiollar  Potosi  company.  Wherefore,  the 
Chollar  Potosi  company  pray  that  all  proceedings  may  be  stayed  until 
the  rights  of  the  respective  parties  shall  have  been  adjudicated  in  the 
^<^er  local  courts. 

lliere  is  no  daim'on  the  part  of  the  Chollar  Potosi  company,  that  their 
surface-rights  oonfiict  with  the  surfaoe-daims  of  the  Julia  company. 
The  patent  to  the  Chollar  Potosi  company  is  for  fourteen  hundred 
(lyiOO)  linear  feet  of  the  Comstock  lode,  tiie  premises  granted  being 
bounded  on  the  east  and  the  west  by  the  walls  of  the  Comstock  lode,  not 
yet  definitely  ascertained,  containing  34,%  acres,  more  or  less. 

It  appears  that  the  Julia  lode  was  located  May  26,  1868 ;  the  Scheel 
lode,  February  28,  1866 ;  the  La  Cata  lode,  March  9,  1866 ;  the  South- 
east Ebitension  of  tbe  Hale  and  Norcross  lode,  October  22, 1866 ;  and  the 
Sarah  Ann  lode,  March  18,  1868,  in  accordance  with  the  local  rules  and 
customs  of  miners ;  and  the  record  titie  to  the  whole  of  the  property 
thus  located  is  now  in  the  Julia  company. 

It  also  appears  that  no  legal  proceedings  have  been  instituted  against 
the  Julia  company,  calling  in  question  its  right  to  patents.  It  further 
appears  that  tibe  Julia  company  has  in  all  respects  compUed  with  the 
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mining  laws,  and  ail  the  ruleB  and  regulaiionB  tnade  in  accordanoe  there- 
with, which  are  neoesBary  to  be  complied  with  before  asking  for  patents 
for  the  several  claims. 

The  question  thus  raised  is,  whether  the  protest  entered  by  the  Chol- 
lar  Potosi  company  against  the  issuance  of  patents  to  the  Julm  company, 
and  the  reasons  assigned  by  the  Chollar  Potosi  company  for  such  protest, 
constitute  ^^an  adverse  claim"  within  the  meaning  and  spirit  of  the  third 
and  sixth  sections  of  the  act  approved  Julv  26, 1866,  '<  granting  the  right 
of  way  to  ditch  and  canal  owners  over  the  public  lands,  and  for  other 
purposes."     (14  Stat.  261.) 

In  order  to  understand  and^correctly  decide  this  question,  it  will  be 
necessary  to  consider  the  various  provisions  of  said  act,  and  thus  to 
arrive  at  its  true  construction  and  tne  legal  intent  of  its  autibors. 

The  first  section  of  the  act  enaets  that  '^  the  mineral  lands  of  the  public 
domain,  both  surveyed  and  unsurveyed,  are  hereby  declared  to  be  free 
and  open  to  exploration  and  occupation  by  all  citizens  of  the  United 
States,  and  those  who  have  declared  their  intention  to  become  citizens, 
subject  to  such  regulations  as  may  be  prescribed  by  law,  and  subject 
also  to  the  local  customs  and  rules  of  miners  in  the  several  miningniis- 
tricts,  so  far  as  the  same  may  not  be  in  conflict  with  the  laws  of  the 
United  States." 

The  second  section  provides  that  when  any  person  claims  a  vein  or 
lode  of  quartz,  etc.,  having  occupied  and  improved  the  same  according 
to  the  local  customs  where  the  same  is  situated,  and  having  expended 
thereon,  in  actual  labor  and  improvements,  an  amount  not  less  than  a 
thousand  dollars,  ($1,000,)  and  ''in  regard  to  whose  possession  there  is 
no  controversy  or  opposing  daim,"  such  claimant  may  file  in  the  local 
land-office  a  diagram,  and  enter  such  tract  and  receive  a  patent  therefor, 
granting  such  mine,  together  with  the  right  to  follow  such  vein  or  lode, 
with  its  dips,  angles,  and  variations,  to  any  depth,  although  it  may  enter 
the  land  adjoining,  ''  which  land  adjoining  shall  be  sold  subject  to  this 
condition." 

The  third  section  makes  provision  for  a  notice  of  the  intention  of  the 
applicant  to  apply  for  a  patent,  and  directs  the  register  of  the  land-office 
in  regard  to  the  manner  of  publishing  the  notice  for  such  claim ;  and 
provides  that,  after  the  expiration  of  ninety  days  from  such  publication, 
if  no  ''  adverse  claim  "  shall  have  been  filed,  the  surveyor-general  shall 
survey  the  premises  and  make  a  plat  thereof,  indorsed  with  ms  approval; 
and  then  declares  that  upon  the  payment  to  the  proper  officer  of  five 
dollars  ($5)  per  acre,  together  witn  the  cost  of  such  survey,  plat,  and 
notice,  and  the  giving  of  satisfactory  evidence  that  i^e  diagram  and  notice 
have  been  posted  on  the  daim  during  the  period  of  ninety  days,  the 
register  of  the  land-office  shall  transmit  to  the  General  Land  Office  such 
plat,  survev,  and  description,  and  a  patent  shall  issue  for  the  same. 

The  sixtn  section  provides  that  whenever  ''  an  adverse  ebdmant "  to 
any  mine,  located  as  aforesaid,  shall  appear  before  the  approval  of  the 
survey,  as  provided  in  the  third  section,  proceedings  shall  be  stayed 
until  final  settlement  and  adjudication  in  the  courts,  of  the  ''  rights  of 
possession  to  such  daim,"  when  a  patent  may  issue,  op  in  other  cases. 

It  will  be  observed  that  the  second  section,  after  pointing  out  what 
is  to  be  done  by  any  person  or  association  claiming  a  vein  or  lode  of 
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quartz,  before  a  patent  is  issued  to  such  person  therefor,  describes  it  as 
one  ''  in  regard  to  whose  possession  there  is  no  controversy  or  opposing 
claim.''  It  abo  provides  that  when  the  patent  is  issued  granting  such 
mine,  the  right  to  follow  the  vein  or  lode,  with  its  "  dips,  angles,  and 
variations  to  any  depth,  although  it  may  enter  ^  the  land  adjoining,"  is 
distinctly  recognized.  Then  it  is  enacted  that  the  '^  land  adjoining  shall 
be  sold  subject  to  this  condition."  The  sixth  section  then  provides  that 
when  an  '^  adverse-claimant "  to  any  mine  shall  appear,  all  proceedings  shcJl 
be  stayed  until  the  courts  shall  determine  '^tne  right  of  possession  to 
such  claim." 

In  this  case,  the  GhoUar  Potosi  company  assert  no  right  of  possession 
to  the  premises  for  which  the  Julia  company  ask  patents.  In  regard  to 
the  sur&ce  possession  of  the  property  sought  to  be  patented  by  the  Julia 
company,  there  is  no  ^'controversy  '  nor  '^ opposing  claim."  It  is  as- 
serted, however,  that  the  Comstock  lode,  previouedy  patented  to  the 
Ghollar  Potosi  company,  underlies  the  sur&ce  of  the  several  claims  for 
which  the  Julia  company  ask  patents ;  and  it  is  also  asserted  that  there 
ia  no  lode  or  vein  of  quartz  or  other  rock  in  place,  bearing  gold,  silvei-, 
cinnabar,  or  copper,  beneath  the  surface  of  the  several  claioaus  of  the, 
Julia  company,  except  it  be  the  Comstock  lode,  embraced  in  their  patent 
before  referred  to.  Is  this  such  an '' adverse  claim"  to  the  '^  possession  " 
or  ''right  of  possession "  of  the  Julia  company  as  is  referred  to  in  the 
third  and  sixth  sections  of  the  act!  JX>e8  this  raise  a  "  controversy  "  or 
*'*'  opposing  claim  "  in  regard  to  the  "possession  "  of  the  property  for 
whidi  the  Julia  company  is  seeking  pat^ts  t  If  so,  how  is  the  adjoming 
land  to  be  sold  subject  to  the  rights  of  the  GhoUar  Potosi  company  ?  I^ 
by  merely  asserting  that  the  lode  patented  to  this  company  is  the  only 
lode  underlying  the  land  claimed  bj  the  Julia  company,  they  can  pre- 
vent the  issuance  of  a  patent  to  the  Julia  company  until  the  question  is 
setUed  as  to  whether  their  assertion  is  correct  or  erroneous,  how  can 
such  "  adjoining  land  "  ever  be  sold  "  subject  to  the  rights  "  of  the 
CSioUar  Potosi  companv  1 

The  chief  purpose  of  this  mining  law  is  to  open  all  the  mineral  lands 
of  the  country  to  "  exploration  and  occupation,"  and  thus  to  encourage 
and  stimulate  mining  operations.  Hence  the  fourth  section  of  the  act 
limits  the  quantity  of  surface  which  any  iudividual  may  take,  to  two 
hundred  feet  in  length,  and  provides  that  no  person  shall  make  more 
than  one  location  on  the  same  lode,  and  that  not  more  than  three  thou- 
sand feet  shall  be  taken  in  any  one  daim  by  any  association. 

It  seems  to  have  been  foreseen  by  the  authors  of  this  law  that,  with- 
out some  unmistakable  expression  authorizing  "  land  adjoining  "  to  be 
sold,  difficulties  such  as  tms  case  presents  might  arise ;  and  to  prevent 
this,  and  keep  open  and  free  to  "exploration  and  occupation  "  all  the 
mineral  lands  of  the  nation,  it  was  enacted  that  land  should  be  disposed 
of  in  very  limited  quantities,  and  that  lands  "  adjoining  "  those  first  located 
should  remain  open  to  exploration  and  sale,  subject  to  such  rights  as 
might  have  vested  in  the  first  locator.  Considering  this  act  in  all  its 
parts,  keeping  each  of  its  provisions  in  view  and  observing  the  relations 
of  one  to  the  other,  it  seems  clear  to  my  mind  that  in  establishing  this 
system  for  the  sale  of  the  mineral  lands,  it  was  intended  to  allow  the 
&r8t  patentee  to  follow  his  vein,  though  it  may  lead  him  under  "adjoin- 
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ing  lands.''  It  seems  equally  clear  that  it  was  also  intended  that  such 
^^  adjoining  land ''  should  be  sold  subject  only  to  this  right ;  and  it 
seems  equally  dear  that  their  right  to  follow  a  vein  under  adjoining  land 
does  not  create  a  "  controversy^  or  '^  opposing  claim  ^  under  the  second 
section,  nor  an  adyerse^laim  under  the  third  section,  to  the  possession 
of  him  who  enters  the  adjoining  land  for  mining  piurposes. 

There  is,  in  this  case,  no  controversy  about  the  ''  possession  "  of  the 
surface  of  the  several  claims  for  lodes  made  by  the  Julia  company,  and 
hence  I  conclude  that  the  Chollar  company  has  made  no  such  "  adverse 
claim ''  to  the  property  sought  to  be  patented  by  the  Julia  company,  as 
is  necessary,  by  the  act  aforesaid,  in  order  to  require  proceedings  to  be 
stayed  until  '^  final  settlement  in  the  courts  of  the  rights  of  possession 
to  such  claim  *'  be  had.  To  allow  any  other  construction  would  enable 
the  first  patentee  greatly  to  obstruct  the  sale  of  the  mineral  lands ;  for, 
if  a  previous  pat^tee  sees  fit  to  daim  that  his  vein  or  lode  underlies 
adjoining  land,  he  can  prevent  this  land  from  being  patented  to  on  in> 
definite  extent  of  surfeiice,  until  the  fact  is  ascertained  by  legal  proceed- 
ings whether  such  claim  is  true  or  false.  He  may  thus  suspend  the  sale 
of  "adjoining  land,''  and,  indeed,  prevent  any  sale  "subject  to  his 
rights,"  because  he  will  require  these  rights  to  be  detenmned  before 
the  adjoining  iand  is  patented. 

By  issuing  a  patent  to  the  Julia  company,  the  legal  rights  of  the 
Ghollar  Potosi  company  cannot  be>  impaired,  because  the  patent  itself, 
foUovnng  the  direction  of  the  statute,  will  provide  that  the  adjoining 
lands  are  sold  subject  to  the  rights  of  the  Ghollar  Potosi  company. 
That  company,  if  satisfied  that  its  vein  or  lode  is  the  only  one  underly- 
ing the  surface  claimed  by  the  Julia  company,  can  enjoin,  in  a  court  of 
equity,  the  JuHa  company  from  proceeding  to  take  minerals  previously 
patented  to  the  Ghollar  company,  and,  upon  making  good  their  allega- 
tions, will  at  once  obtain  a  perpetual  prohibition  of  me  Julia  company 
from  proceeding  to  take  such  minerals. 

This  construction  of  the  act  will  enable  the  government  to  proceed  to 
sell  "  adjoining  land,"  "  subject  to  the  rights  "  of  previous  patentees,  and 
will  prevent  the  first  patentee  from  prohibiting  the  government  the  exer- 
cise of  this  privilege,  when  adjoining  lands  are  found  which  are  supposed 
to  contain  other  lodes  or  veins  of  minerals  than  such  j»  have  been  pre- 
viously patented.  I  cannot  eradicate  from  my  mina  the  necessity  of 
this  construction.  Any  other  view  of  it  seems  to  me  imreasonable,  and 
against  the  spirit  of  me  entire  act,  with  a  strong  tendency,  at  least, 
toward  an  adherence  to  the  letter,  rather  than  to  follow  the  reason,  of 
the  law.  I  therefore  affirm  your  decision,  and  direct  that  patents  be 
issued  to  the  Julia  company  for  its  several  claims,  which,  on  their  face, 
shall  show  that  they  are  issued  subject  to  the  legal  rights  of  all  previous 
locators  or  patentees. 

I  am  the  better  satisfied  with  this  conclusion,  because  I  understand 
that  it  conforms  to  the  uniform  practice  and  rulings  of  your  office,  since 
the  passage  of  what  is  termed  the  mining  act. 
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CALirOBNIA  V8,    DABDANELLE8. 

Adveme  claim  was  rejected  becaoae  not  sworn  to  within  the  U.  S.  land  district  where 

the  mine  is  located. 

Oormmissioner  Dnunmond  U)  Register  and  Heeeivery  CaraoTi  Oify^  Ne- 
vada, March  7,  1873. 

Upon  exaTninatJon  of  tiie  papers  transmitted  vdth  your  letter  of  the 
24th  January  last,  I  find  that  on  the  22d  of  October,  1872,  the  Darda- 
nelles Mining  Company  filed  in  your  office  an  application  for  patent  for 
twelve  hundred  linear  feet  of  the  Bosphorous  lode,  with  surface-ground 
four  hundred  feet  in  width,  situated  in  Gk>ld  Hill  mining  district,  Storey 
county,  Nevada. 

On  ihe  20th  day  of  December,  and  before  the  expiration  of  the  sixty 
days'  publication  requii*ed  by  law,  the  GaLif omia  Silver  Mining  Company, 
by  its  president,  A.  E.  P.  Harmon,  filed  a  protest  against  the  issuance 
of  patent  for  the  premises  described  in  said  application. 

This  protest  was  sworn  to  by  Mr.  Harmon,  before  "  P.  O.  Wegener, 
notary  public  and  commissioner  of  deeds,  for  the  State  of  Nevada,  in 
the  city  and  county  of  San  Francisco,  California.'* 

The  seventh  section  of  the  mining  act  of  May  10,  1872,  requires 
^^  That  where  an  adverse  claim  shall  be  filed  during  the  period  of  pub- 
lication, it  shall  be  upon  oath  of  the  person  or  persons  making  the 
same,''  etc.  And  the  thirteenth  section  of  the  same  act  declares  that 
"  All  affidavits  required  to  be  made  under  this  act,  or  the  act  of  which 
it  is  amendatory,  may  be  verified  before  any  officer  authorized  to  ad- 
mimster  oaths  within  the  land-district  where  the  claim  may  be  situ- 
ated," etc. 

By  the  foregoing  it  will  be  seen  that  the  law  requires  that  an  adverse 
claim  should  be  sworn  to  before  some  officer  authorized  to  administer 
oaths  within  the  land-district  where  the  claims  may  be  situated. 

In  the  case  under  consideration,  the  provision  of  the  law  was  disre- 
garded, and  the  papers  constituting  the  adverse  claim  were  sworn  to, 
not  in  the  Carson  City  land-distric^  but  in  the  city  of  San  Francisco, 
California. 

It  seems  to  be  the  letter  and  the  spirit  of  the  law  to  bring  parties  who 
desire  to  assert  an  adverse  claim  to  an  appHcation  for  patent  under  the 
act  of  May  10, 1872,  within  the  jurisdiction  of  the  courts  where  the  claim 
is  situated. 

The  adverse  claim  of  the  California  Silver  Mining  Company  is  rejected. 

PATENT  HAT  ISSUE  TO  ASSIGNEE  OF  APPLICANT. 

Oofnmissianer  Drunimand  to  Gen,  lAoyd  AspinwcUi,  New  York  City, 

March  8,  1878. 

Patents  for  mining-claims  are  issued  to  the  parties  named  in  the  reg- 
ister's certificate  of  entry. 

If  the  applicants  for  patents  for  the  mines  referred  to,  sold  to  you  the 
premises  described  in  their  appHcations,  after  they  had  commenced  pro- 
ceedings to  obtain  pat^its,  but  before  the  entry  was  made  at  the  local 
ofi&ce,  the  register's  certificate  and  the  receiver's  receipt  should  have  been 
made  out  in  your  name. 

TJfon  your  filing  a  deed  from  said  applicants  to  you,  in  this  office,  the 
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register  and  receiver  will  be  instructed  to  haye  their  oertificates  and  re- 
ceipts made  out  in  your  name. 

£f,  however,  you  became  the  purchaser  since  the  date  of  entry,  an  in- 
dorsement should  be  made  upon  the  duplicate  receipts  by  the  applicants 
for  patent,  assigning  all  their  right  and  title  in  and  to  the  premises 
described  therein  to  you,  in  which  event  the  patent  would  issue  in  your 
name. 

CLAUSE  INSERTED   IN  PATENTS  ISSUED   FOB  CLAIUS  ON  OB  NEAB   THE  0OM8TOCK 

LODE,    NEVADA. 

Commiasioner  Drummond  to  Adolph  SutrOy  Washingtorty  Z>.  C,  March 

8,  1873. 

The  register  and  receiver  at  Carson  City,  Nevada,  were  instructed,  on 
the  twenty-ninth  July,  1870,  of  the  constaiction  which  has  been  given 
the  act  of  Congress  approved  July  25,  1866,  "  granting  to  A.  Sutro  the 
right  of  way  and  granting  other  privileges  to  aid  in  the  construction 
of  a  draining  and  exploring  tunnel  to  the  Comstock  lode,  in  the  State  of 
Nevada." 

The  instructions  contained  in  said  letter,  of  which  you  have  been  fur- 
nished a  copy,  are  still  in  force. 

In  issuing  patents  for  the  Comstock  lode,  or  those  in  the  immediate 
vicinity  thereof,  the  following  clause  is  inserted,  viz : 

**That  the  claim  hereby  granted  and  conveyed  shall  be  subject  to  the 
condition  specified  la  the  third  section  of  the  act  of  Congress  approved 
July  25,  1866,"  granting  the  right  of  way  and  other  privileges  to  aid  in 
the  construction  of  a  draining  and  exploring  tunnel  to  the  Comstock 
lode,  in  the  State  of  Nevada,  '^and  the  grantee  herein  shall  contribute 
and  pay  to  the  owners  of  the  tunnel,  constructed  pursuant  to  said  act, 
for  drainage  or  other  benefits  derived  from  said  tunnel  or  its  branches, 
the  same  rate  of  charges  as  have  been  or  may  hereafter  be  named  in 
agreement  between  such  owners  and  the  companies  representing  a  ma- 
jority of  the  estimated  value  of  said  Comstock  lode  at  the  time  of  the 
passage  of  said  act,  as  provided  in  said  third  section." 

By  reference  to  the  inclosed  circular,  you  will  perceive  that  both  the 
acts  of  July  9,  1870,  and  May  10,  1872,  contain  clauses  guarding  the 
rights  of  the  owners  of  the  Sutro  tunnel. 

The  land  which  is  embraced  by  the  location  of  the  tunnel  has  been 
withdrawn  from  sale,  in  accordance  with  said  letter  from  this  office  of 
July  29,  1870. 

PAPEBS   FILED   IN   THE   LOCAL  LAND-OFFICE. 

Commiasioner  Drummond  to  JHegister  and  JReceiver^  Salt  Lake  City, 

Utah,  AprU  4,  1873. 

AppHcants  for  patent  have  the  right  to  examine  any  and  all  papers 
that  are  filed  with  the  register  and  receiver,  in  the  nature  of  protests 
or  adverse  claims  to  their  applicatidns  for  patents,  but  in  no  case  should 
the  local  land  officers  permit  papers  which  have  been  filed  with  them  to 
be  taken  out  of  their  office. 

OVBBMAN  VS,   DABDANBLLBS. 

Commissioner  Drummond  to  Register  and  Receiver^  Carson  City, 

Nevada,  AprU  11,  1873. 

Your  action  in  entertaining  ^'a  motion  to  disnuss  the  adverse  claim," 
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was  vrhoU J  unauthorized  by  the  law,  the  instructionB  issued  thereunder, 
and  the  practice  of  this  office. 

The  mining  act  of  May  10,  1872,  declares,  "that  where  an  adverse 
claim  shall  be  filed  during  the  period  of  publication,  it  shall  be  upon  the 
oath  of  the  person  or  persons  making  the  same,  and  shall  show  the  nature, 
boundaries,  and  extent  of  such  adverse  daim,  and  all  proceedings,  except 
the  pubhcation  of  notice,  and  making  and  filing  of  me  affidavit  thereof, 
shall  be  stayed  until  the  controversy  shall  have  been  settled  or  decided 
in  a  court  of  competent  jurisdiction/' 

The  register  and  receiver  have  no  authority  to  *^  dismiss  an  adverse 
daim,"  nor  to  receive  additional  proof  either  from  the  applicant  for  pat- 
eniy  or  the  adverse  claimant,  after  the  time  prescribed  by  law  for  publi- 
cation has  expired,  and  before  the  '^controverts  shall  have  been  settled 
or  decided  by  a  court  of  competent  jurisdiction,  or  the  adverse  daim 
waived,"  unless  such  adverse  claimant  shall  fail  to  commence  proceedings 
in  court  within  the  time  required  by  law,  to  wit,  "within  thirty  days 
after  filing  his  daim."  In  wmch  last  event  the  application  will  be  allowed 
to  proceed  as  if  no  adverse  claim  had  been  ass^ed. 

Should  the  register  and  receiver  dedde  that  an  adverse  claim  has 
been  made  out  in  proper  iarm  and  stay  proceedings  upon  the  application 
for  patent,  the  applicants  for  patent  may  appeal  from  such  decision  to 
the  Ckimmissioner  of  the  General  Land  Office;  and,  on  the  contrary, 
should  the  local  land  officers  dedde  that  no  adverse  daim  made  in  the 
proper  form  had  been  filed,  the  adverse  claimants  have  the  right  to  appeal 
from  said  decision  to  this  office. 

But  in  no  event  can  additional  proof  of  any  kind  be  reedved  up<»i 
such  appeal 

Should  an  appeal  be  taken  from  your  decision  dther  that  an  adverse 
claim  has  been  made  out,  or  that  it  has  not  been  made  out,  you  will 
inform  all  parties  in  interest  of  such  appeal,  and  forward  all  the  papers 
in  the  case  with  such  arguments  as  may  have  been  filed  by  the  respective 
parties,  to  this  office  for  review  and  decision. 

The  appeal  of  the  Dardanelles  company  from  your  decision  granting 
the  Overman  company  twenty  days  to  file  counter  affidavits  in  case  of 
the  motion  of  the  Dardanelles  company  to  dismiss  adverse  claim,  has 
been  dismissed  as  you  were  informed  on  this  day. 

OFFICIAL  LETTEB8. 

Commissioner  Drummond  to  Agister  and  JReceiver^  Austin^  If^euada, 

AprU  14,  1873. 

JUl  official  letters  sent  to,  as  well  as  the  official  record  of  letters  sent 
by  the  register  and  recdver,  are  the  property  of  the  United  States,  and 
as  such  should  be  retained  in  the  office  <rf  such  register  and  receiver. 

TUNMXL  LOCATIONS. 

Commissioner  Drummond  to  General  George  P,  Ihriey  San  JFVanciscOy 

California,  AprU  15,  1873. 

There  is  no  provision  of  law  for  patenting  tunnel  locations.  Such 
lodes,  however,  as  are  discovered  in  running  a  tunnel,  may  be  patented, 
upon  full  compliance  with  the  law. 
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HINEB8  OLAIMINa  ADVBBSELT  TO  AGBICULTUBIST8  HAT  BB   OONTINED   TO  OBIOI- 

NAL  LOOATIONa 

Commissioner  Drummond  to  Register  and  Receiver^  SacramenU)^  Ccdi- 

fornicL,  April  16,  1873. 

The  papers  transmitted  with  the  register's  letter  of  October  15, 1872, 
in  the  case  of  John  0.  Ham,  pre-emption  claimant,  vs,  Louis  Ludekins, 
B.  E.  McCoy  and  others,  mineral  appUcants  and  affiants,  have  been  ex- 
amined. 

The  testimony  offered  at  this  hearing  is,  in  some  respects,  conjflictiiig 
and  unsatis&ictoiT^.  However,  it  appears  that  the  mineral  applicant  has 
made  a  blind  drain  or  tunnel,  sunk  shafts  and  run  drifts  at  considerable 
expense,  and  obtained  good  prospects  on  his  claim.  In  his  testimony 
(page  32)  he  states  that  *^  by  taking  a  legal  subdivision,  he  included  in 
his  application  land  that  was  not  embraced  in  his  original  location,  and 
that  he  never  claimed  as  mineral  before." 

The  act  of  Congress,  approved  May  10, 1872,  provides  in  the  tenth 
section  thereof  that  '<  where  placer-daims  cannot  be  conformed  to  1^^ 
subdivisions,  survey  and  plat  shall  be  made  as  on  unsurveyed  land.'^ 
Mr.  Ludekins  will  therefore  be  allowed  to  proceed  with  his  application, 
embracing  therein  only  so  much  land  as  is  included  in  the  original  locar 
tions,  made  in  accordance  with  the  local  rules  and  customs  of  miners,  in 
the  mining-district  wherein  the  claim  is  situated. 

The  remaining  portion  of  the  land  embraced  in  the  pre-emption  claim 
of  John  C.  Ham  is  held  to  be  agricultural  in  character,  and  will  be 
dealt  with  accordingly. 

Affirmed  by  Secretary  Delano,  November  19,  1873. 

EBROB  IK  8UBVSY. 

Commissioner  Drummond  to  Josiah  Dart^  Boulder^  Colorado^  AprU 

17,  1873. 

Where  any  material  error  occurs  in  the  survey  of  a  mining-claim,  so 
as  to  mislead  parties  who  may  have  a  right  to  file  adversely,  or  not  to 
apprise  them  of  the  exact  boundaries,  extent,  nature,  and  location  of  the 
daim,  the  applicant  should  commence  de  novo,  by  filing  with  the  local 
land  officers  a  plat  and  field-notes,  ^'  showing  accurately  the  boundaries 
of  the  claim,"  and  publish  a  notice  accurately  describing  the  claim,  for 
the  patent  when  issued  must  conform  to  and  agree  with  the  description 
as  given  in  the  plat  and  field-notes. 

BORAX  DEPOSITS. 

Commissioner  Ihrummondto  Register  and  Receiver,  Los  Angeles,  CcU., 

AprU  18, 1873. 

Lands  containing  valuable  deposite  of  borax  cannot  be  entered  under 
the  agricultural  laws  of  Congress. 

Such  lands  may  be  entered,  however,  under  the  act  of  July  9,  1870, 
and  the  act  of  May  10,  1872,  upon  full  compliance  with  the  law  and  in- 
structions; both  of  these  laws  providing  for  the  patenting  of  lands 
claimed  and  located  for  "  valuable  deposits." 

The  proceedings  required  will  be  the  same  as  are  required  in  case  of 
applications  for  patents  for  placer-mines. 
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KETBTOm    OONaOLIPATED  et    cU,    V8,   STATE  OF   GALI70BNIA. 

I>isiiiiction  between  an  ordinary  law  and  a  legislative  oompact 

Public  sprvejB  in  California  and  Michigan  contrasted. 

Ijand  clearly  agrionltaral  in  obaracter  may  be  designated  and  set  apart  by  the  Secre- 
tary of  the  Interior  on  the  sonrey  of  the  reserved  mineral  lands. 

There  can  be  no  school  section  in  a  township  until  the  lines  of  Borrey  are  run. 

Proceeds  nf{6  in  the  application  of  the  townsite  of  Amador. 

Mining^aims  are  excepted  f]>)ia  a  townsite  patent  Excepting  danse  will  be  in- 
sorted  in  mining  patents  within  "townsite  limits. 

The  school-grant  to  California  is  net  a  grant  in  presenti,  bat  is  in  the  nature  of  a  float. 

The  seventh  section,  act  of  Maroh  3,  185%  excepts  from  the  grant  to  the  State  of 
California  lands  in  sections  16  and  ^,„  upon  which  settlement  has  been  made 
prior  to  sorvey.  •  •  *     '  ' 

Mineral  lands  were  not  granted  to  California  by«sa!8  lict  of  1858. 

Secretary  Delano  to  Conimissio^ier  Druniinoh<Ht  April  28,  1873. 

Sib  :  I  have  examined  the  case  of  the  Keystone /tkmao^dated  Mining 
Ck>mpany,  Original  Amador  Mining  Company,  bm^r^IJill  Quartz 
Mining  Company,  Eureka  Quartz  Mining  Company,  oq^  townsite  of 
Amador  City  vs.  The  State  of  California,  on  appeal  to  the*  i!>epactment 
from  the  decision  of  the  Commissioner  of  the  Q^neral  Land  Oi^od^-df 
June  18, 1872. 

The  land  in  question  is  the  east  half  of  section  36,  township-7  north, 
range  10  east,  Mount  IMablo  meridian,  in  the  State  of  Celifomia.  The 
State  claims  the  entire  tract  under  the  act  of  Congress  of  March  3, 
1863,  (10  Stat.  244,  sec.  6,)  as  school  land.  The  mining  companies 
claim  a  portion  of  it  imder  tiie  act  of  July  26,  1866  (14  Si»t  251,)  and 
Amador  City  claims  a  part  of  it  undjBr  we  act  of  March  2, 1867,  (14 
Stat  541.)  The  land  is  mineral  land,  and  said  mining  companies  located 
their  mines  for  most  of  the  territory  now  claimed  by  them  in  1851,  and 
for  the  remainder  in  1856,  1863,  and  1864.  They  have  continuously 
worked  these  mines  from  time  of  location  to  the  present,  and  haye  ex- 
pended on  the  same  a  large  sum,  exceeding  $1,000,000,  and  haye  realized 
from  them  a  stiH  larger  sum.  They  haye  complied  with  all  the  provisions 
of  the  act  of  July  26,  1866)  and  have  made  their  respectiyeyapplieations 
in  due  tima  / 

Amador  City  was  located  on  the  half  section  in  contsoyersy,  in  the 
immediate  vicinity  of  said  mines,  in  1851,  and  then  had  a  population  of 
about  seventy-five  persons.  It  contained  about  three  hundred  inhabi- 
tants at  the  date  of  the  act  of  March  3, 1853,  and  now  contains  about 
five  hundred.  It  has  about  one  hundred  dwelling-hous^  two  steres, 
two  saloons,  one  hotel,  one  post-office,  one  express  office,  one  telegraph 
office,  one  church,  and  one  school-house.  It  has  filed  an  abandonment 
of  all  claim  to  any  portion  of  the  legal  subdivisions  upon  which  it  is 
situated,  so  far  as  tiie  same  confficts  with  the  claim  of  either  of  the  min- 
ing companies. 

The  survey  of  the  township  lines  of  said  township  7  was  completed 
August  27,  1869.  The  section  lines  were  run  March  10, 1870.  The  plat 
was  approved  September  30,  1870,  and  filed  in  the  lo<»l  office  October 
7,  1870.  The  State  of  California,  on  the  fourth  of  November,  1870,  sold 
to  Henry  Casey  the  east  half  of  said  section  36  for  the  sum  of  $400, 
and  the  claim  to  the  same  is  now  prosecuted  by  him  or  those  who  claim 
under  him. 

Upon  these  facts,  it  is  conceded  by  all  parties  to  this  contest^  that 
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each  of  the  said  mining  companies  is  entitled  to  a  patent  for  the  lands 
claimed  by  it,  imless  the  title  for  said  half  section  is  now  vested  in  the 
State  of  California  or  its  grantee.  It  is  also  conceded  that  the  claim  of 
Amador  City  is  good  and  valid,  unless  in  conflict  with  the  title  of  the 
State  or  its  grantee. 

The  local  officers  rejected  the  title  of  the  ^tate,  and  their  decision  was 
affirmed  by  the  Commissioner.  ^.*  •  .*.  « 

^  7he  claimant  under  the  State  has  appeaJeH,'and  the  wlTole  case  is  now 
beifore  this  Department  on  its  merifiv  ;  It*  involves  a  construction  of  the 
act  of  March  3,  1853,  entitled,  *'^:^i|«cCet  to  provide  for  the  survey  of  the 
public  lands  in  Calif omia^  ta<&  gfajiting  of  pre-emption  rights  therein, 
and  for  other  purposes/V-  -V*  •* 

In  attempting  to  BSoej:)i&ln  the  true  meaning  of  this  act,  I  shall  assume, 
as  horn-book  law^J^hat  in  every  valid  grant  there  must  be  a  grantor  capa- 
ble of  makvi*g*;tb(^  grant,  a  grantee  capable  of  taking  it,  and  a  thmg 
granted ; capable* of  identiflcation  with  reasonable  certainty;  that  all 
gtBxJ!^jaiBO&  hy  the  Qeneral  Government  to  individuaJs,  corporations,  or 
S^iei8;  are  to  be  construed  strictly  against  the  grantee,  and  that  nothing 
passes  by  impHcation ;  that  the  intent  of  the  law-makers  is  to  govern, 
and  that  such  intent  is  to  be  gathered  from  the  entire  act. 

In  the  further  examination  of  this  case  I  propose  to  consider  the  fol- 
lowing inquiries : 

First.  When  does  title  vest  in  the  State,  to  sections  16  and  86,  under 
said  actT 

Second.  Does  the  seventh  section  except  from  the  grant,  land  upon 
which  settlement  has  been  made  prior,  to  survey  for  other  purposes  than 
pre-emption  appropriation  t 

Third.  Does  the  grant  include  mineral  lands  in  sections  16  and  36 1 

First.  When  does  title  vest  in  the  State  to  sections  16  and  36,'  under 
said  act?  Section  6  of  the  act  reads  as  follows :  '^  That  all  the  public 
lands  in  the  State  of  California,  whether  surveved  or  unsurveyed,  with 
the  exoepticoi  of  sections  16  and  36,  which  snail  be,  and  hereby  are, 
granted  to  tne  State  for  the  purposes  of  pubhc  schools  in  each  township, 
and  with  the  exception  of  kmd  appropriated  under  the  authority  of  this 
act  or  reserved  by  competent  authority,  and  excepting  also  the  lands 
claimed  under  any  foreign  grant  or  title,  and  the  mineiul  lands,  shall  be 
subject  to  the  pre-emption  laws  of  fourtii  September,  eighteen  hundred 
and  forty-on^'  etc. 

It  is  claimed  by  appellant  that  this  section  conibains  a  grant  in  preserUi 
to  the  State,  taking  effect  from  the  date  of  the  act,  upon  all  tracts  after- 
ward located  by  government  survey  on  sections  16  and  36  in  each  town- 
ship, and  that  complete  title  was  ves|ted  in  the  State  to  the  same  on  the 
3d  of  March,  1853,  and  that  Congress  thereafter  had  no  power  to  pro- 
vide a  way  for  a  different  disposition  of  any  such  lands.  On  the  pther 
hand  it  is  claimed,  on  behalf  of  the  mining  and  townsite  companies,  that 
the  grant,  though  in  words  depresenti^  was  in  fact  a  grant  in  the  nature 
of  a  float,  taking  effect  to  vest  tiUe  upon  no  specific  tracts  until  survey, 
and  that,  until  such  survey.  Congress  had  power  to  make  other  and  dif- 
ferent disposition  of  the  land. 

The  power  of  Congress  to  change,  modify,  alter,  or  repeal  the  grant 
in  question  at  any  time  prior  to  the  date  when  title  vests  in  the  State, 
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win  not,  I  think,  be  questioned,  and  it  is  equally  dear  that  after  title 
has  onoe  vested,  Oongress  has  no  further  power  to  alter,  modify,  or 
change  the  grant.  It  is  evident,  therefore,  that^  with  reference  to  this 
branch  of  the  case,  it  is  onlj  necessary  to  inquire  whether  title  to  sec- 
tions 16  and  36  vested  in  the  State  pdor  to  the  act  of  July  26,  1866. 
If  it  did,  then  Oongzess  had  no  power  to  dispose  of  the  land  in  the 
manner  pointed  out  in  that  act;  if  it  did  not,  then  tiie  title  of  the 
mineral  claimants  is  good,  and  patents  must  issue  to  them  for  the  tracts 
claimed. 

In  my  opinion,  the  sixth  section  of  the  act  of  1858  should  be  construed 
as  a  grant  to  the  State  inpresenHy  in  the  nature  of  a  float,  taking  effect 
upon  specific  tracts  when  the  same  are  surveyed  by  the  United  States, 
and  not  befora  The  grant  is  in  words  de  presenti^  but  until  survey 
there  are  no  tracts  or  parcels  of  land  in  existence,  answering  to  the  calls 
of  the  grant.  A  benendal  interest  under  it  can  only  ensue  to  the  State 
when  me  United  States,  in  extending  the  lines  of  the  public  surveys,  set 
apart  certain  tracts  and  designatesuiem  as  sections  16  and  36.  It  will 
not  be  denied  that  Congress  had  the  legal  power,  no  matter  whs^  may 
be  said  of  tiie  political  obligation  of  the  uovemment,  to  provide  that 
this  land  should  never  be  surveyed,  or  that  in  surveying  it  a  different 
method  should  be  adopted  than  that  now  in  use,  and  no  such  tracts  as 
sections  16  and  36  be  set  apart  Would  not  the  passage  of  such  an  act 
have  operated  to  entirely  defeat  the  grant  to  the  State  t  The  grant  calls 
for  certain  tracts  by  recognized  technical  designations.  No  such  tracts 
eould  be  found,  and  the  State  would  be  without  remedy  to  compel  the 
government  to  <3>eate  them.  A  like  effect  would  be  produced  by  a  re- 
fusal of  the  executive  officers  of  the  government  to  ext^id  the  surveys. 
The  State  would  be  indefinitely  witJiout  beneficial  interest  in  the  grant. 
Of  course  the  happening  of  the  contingency  I  have  mentioned  could 
hardly  for  a  moment  be  apprehended,  for  the  United  States  is,  in  good 
faith  to  the  State,  and  in  the  performance  of  its  political  obligations, 
bound  within  reasonable  time,  in  the  extension  of  the  public  surveys,  to 
set  apart  the  tracts  granted ;  but  I  refer  to  it  to  show  the  nature  of  the 
grant  to  the  State  and  its  liability  to  defeat  before  survey. 

I  think  the  grant  is  in  nature  the  same  as  that  usually  made  by  Ckm- 
gress  to  railroad  companies  to  aid  in  the  construction  of  their  roads. 
These  grants  are  generally  for  a  certain  number  of  sections,  designated 
by  odd  numbers  on  each  side  of  the  road,  with  a  provision  for  indemnity 
selection,  in  case  any  of  such  sections  shall  have  been  sold  or  otherwise 
disposed  of  prior  to  the  definite  location  of  the  line.  The  highest  judi- 
cial authority  (Bailroad  t^^.  Smith,  9  Wallace,  99 ;  Bailroad  vs.  Fremont 
Co.,  9  Wallace,  90)  has  repeatedly  held  that  these  grants  did  not  vest 
any  right  in  the  companies  to  specific  sections  until  the  line  of  the  road 
was  definitely  fixed  on  ti:ie  face  of  tiie  earth.  The  grant  to  Oalifomia 
by  the  act  of  1853  is  similar.  It  is  for  certain  sections  designated  by 
numbers,  the  precise  location  of  which  cannot  be  definitely  ascertained 
until  survey.  The  grant  in  both  becomes  certain  upon  the  happening 
of  a  contingency ;  in  the  former  by  definite  location,  in  the  latter  by 
sarvey.  In  the  railroad  cases,  the  Supreme  Court  holds  that  title  to 
Bpecific  tracts  vests  only  on  the  happening  of  this  contingency  that 
ooakes  the  grant  ceiiain  as  to  location.     Why  should  not  the  same  rule 
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be  applied  to  the  grant  to  the  State,  and  the  title  held  to  be  vested  upon 
the  happening  of  the  contingency  that  makes  that  grant  certain  as  to 
location  t 

In  the  case  of  Gaines  e$  al.  ve.  Nicholson,  (9  How.,  365,)  passing  upon 
the  right  of  the  State  of  Mississippi  to  school  sections  under  an  act  (2 
Stat.,  229)  reserving  section  sixteen  in  each  township  for  the  support  of 
schools,  and  two  subsequent  acts  providing  for  indemnity  to  llie  Stale 
for  loss  of  same  by  reason  of  int^erence  with  foreign  giants  and  for 
leasing  such  lands  for  the  support  of  schools,  the  Supreme  Court  said : 
^'  The  State  of  Mississippi  acquired  a  right  to  every  sixteenth  section 
by  virtue  of  these  acts  on  the  extinguishment  of  the  Indian  right  of  oc- 
cupancy, the  title  to  which  in  respect  to  the  particular  sections  became 
vested,  if  vested  at  all,  as  soon  as  the  surveys  were  made  and  the  sec- 
tions designated." 

The  case  of  Oooper  vs.  Roberts,  (18  How.,  173,)  although  dted  and 
reUed  upon  by  counsel  for  the  State,  seems  not  to  sustain  meir  position, 
but  rather  follows  and  affirms  the  principles  enunciated  in  Gaines  vs. 
Nicholson. 

The  United  States,  in  her  compact  with  the  Territory  of  Michigan  on 
her  admission  to  the  Union  as  a  State,  ratified  July  22,  1836,  appropri- 
ated to  the  State  section  16  in  each  township  for  the  benefit  of  schools. 
The  land  in  controversy  was  surveyed  in  the  summer  of  1847,  and  design 
nated  as  section  16.  The  right  of  the  State  to  the  same  was  contested 
by  certain  mining  claimants  asserting  rights  under  a  purchase  from  the 
Qovemment  of  lead  mines,  under  the  act  of  March  1, 1847,  to  whom  a 
patent  had  issued,  reserving  the  right  of  the  State.  The  court  first  ex- 
amined the  history  of  the  usual  grants  to  the  States,  upon  their  admis- 
sion to  the  Union,  for  the  benefit  of  schools,  showing  that  these  gifts 
were  the  result  of  a  cherished  policy  on  the  part  of  the  Govenunent  for 
the  encouragement  of  popular  education,  and  declaring  that  the  compact 
with  the  States  did  not  except  mineral  lands  from  the  operation  of  the 
grant.  The  court  then  said:  '*We  agree  that,  until  the  survey  of  the 
township  and  the  designation  of  the  specific  sections,  the  right  of  the 
State  rests  in  compact,  binding,  it  is  true,  the  public  faith,  and  depend- 
ent for  execution  upon  the  political  authorities.  Oourts  of  justice  have 
no  authority  to  mark  out  and  define  the  land  which  shall  be  subject  to 
the  grant  But  when  the  political  authorities  have  performed  this  duty, 
the  compact  has  an  object  upon  which  it  can  attach,  and,  if  there  is  no 
legal  impediment,  the  titie  of  the  State  becomes  a  legal  titie."  The 
court  then  passed  to  the  consideration  of  the  question  whether  any  such 
"logal  impediment^'  was  created  by  the  act  of  1847,  and  decided  that 
there  was  not,  for  the  reason  that  said  act  expressly  excepted  section  16 
from  its  operation.  The  court  then  further  inquired  whcS^her  the  execu- 
tion of  a  lease  to  the  mineral  claimants  by  the  Secretary  of  War,  with 
the  right  of  renewal  upon  the  lessee's  compUanoe  with  certain  conditions, 
upon  which  lease  the  claimants,  having  continued  in  possession  and  com- 
plied with  conditions,  were  allowed  to  make  entry  under  the  act  of  1847, 
was  a  legal  impediment  preventing  the  titie  from  vesting  in  the  State, 
and  held  that  it  was  not  such  an  impediment,  for  the  reason  that  the  claim 
of  the  company  was  not  perfect  under  the  lease,  the  act  of  1847,  and  the 
act  of  September,  1850,  (9  Stat.,  472.)    The  court  said :  ''  Hence,  had 
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there  been  a  legal  impedixaent  to  ihe  execution  of  the  compact  with 
Michigan,  enacted  either  by  the  second  section  of  the  act  of  1847,  which 
separated,  for  some  purposes,  the  mineral  from  the  public  lands,  or  by 
the  privileges  granted  to  the  lessees  or  their  assigns,  in  the  third  section 
of  uiat  act^  it  was  removed  by  the  repealing  clause  of  the  act  of  1850, 
and  the  .nonnsomplianoe  with  the  conditions  on  which  the  privileges 
depended.^^ 

It  is  thus  seen  that  even  in  the  case  of  a  compact  between  the  United 
States  and  the  State  of  Michigan,  duly  ratified  by  the  State,  (a  much 
stronger  case  than  that  of  the  simple  grant,  by  an  ordinary  act,  to  the 
State  of  California,)  the  Supreme  Court  recogzuzed  the  power  of  Con- 
gress, by  subsequent  legislation,  to  interpose  a  legal  impediment  to  the 
title  to  school  sections  vesting  in  the  State  upon  survey.  There  was  no 
intimation  that  this  power  of  Congress  was  doubted  by  the  court.  It 
was  plainly  recognized  in  every  inquiry,  and  the  title  of  the  State  was 
affirmed  on  the  sole  ground  that  no  such  impediment  existed. 

In  the  case  of  Eissell  vs.  St.  Louis  Public  Schools,  (18  How.,  19,)  in 
discussing  the  right  of  the  school  commissioners  of  St.  Louis  to  certain 
out-lots,  town  lots,  etc.,  reserved  for  the  use  of  schools  by  the  act  of 
June  13, 1812,  (2  Stat.,  148,)  and  the  confirmatory  act  of  January  27, 
1831,  (4  Stat.,  435,)  which  said  lots  were  to  be  surveyed  under  the  pro- 
visions of  the  first-mentioned  act,  the  court  said :  ^*  Our  opinion  is  that 
the  school  lands  were  in  the  condition  of  Spanish  claims  after  confirma- 
tion by  the  United  States,  without  having  established  and  constructed 
boundimes  made  by  public  authority,  and  which  claims  depended  for 
their  specific  identity  on  surveys  to  be  executed  by  the  government 
The  case  of  West  V8.^  Cochran,  (17  How.,  413,)  lays  down  the  dividing 
line  between  the  Executive  and  judicial  powers  in  such  cases,  to  wit,  that 
mitil  a  designation,  accompanied  by  a  survey  or  description,  was  made 
by  the  surveyor-general,  the  title  attached  to  no  land,  nor  had  a  court  of 
justice  jurisdiction  to  ascertain  its  boundaries.^' 

In  the  case  of  Van  Valkenberg  vs.  Mcaoud,  (21  Cal.  S.  B.,  330,)  the 
supreme  court  of  California,  in  construing  the  five  hundred  thousand 
acre  grant  to  the  State,  under  the  act  of  Congress  of  September  4, 1841, 
(5  Stat,  453,)  held  that  selections  could  be  made  thereimder  prior  to 
the  survey  of  the  land,  subject  to  subsequent  change  to  conform  to  the 
government  lines;  but  this  decision  was  overruled  in  the  subsequent 
cases  of  Terry  vs.  Megerle,  (24  Cal.,  624,)  Grayson  vs.  Enight,  (27  CaL, 
507,)  and  Middleton  vs.  Lowe,  (30  Cal.,  596.)  In  the  latter  case,  ro- 
fening  to  the  deciision  of  Grayson  vs.  Knight,  the  question  being  one 
relating  to  the  right  of  the  State  to  sections  16  and  36,  under  the  act 
of  1853,  the  court  said :  ''The  reasons  operating  to  prevent  the  State  or 
ber  vendee  from  acquiring  a  title  by  the  aid  of  selection  made,  as  in  that 
case  before  the  Congressional  survey,  are  equally  cogent  to  show  that  title 
to  any  particular  p^n^el  of  tiie  lands  granted  for  the  purposes  of  public 
schools,  does  not  vest  in  the  State  until  such  survey  has  been  mada 
*  *  *  It  thus  appears  that  tJie  grant  to  the  State  has  not  attached  to 
the  land  in  controversy,  (section  36,)  both  because  of  the  exception  to 
the  act  of  Congress  ia  favor  of  private  grants,  and  because  the  lands  have 
not  been  surveyed  by  the  United  States.'' 
The  case  of  Higgins  vs.  Houghton,  relied  upon  by  counsel  to  sustain 


106  I'ANB  OFFIOE  BUUNO& 

the  claim  of  the  State,  seems  rather,  upon  a  caref  nl  ezaminatioii,  to  sus- 
tain an  opposite  view  of  the  law  from  that  contended  for.  The  case 
involved  a  question  as  to  the  right  of  the  State  under  the  act  of  1853  to 
sections  16  and  36,  and  the  court  said :  "  We  consider  that  in  the  grant 
to  California  of  March  3, 1853,  the  power  of  locating  the  quantity  granted, 
1,280  acres,  in  effect  in  two  parcels  in  every  township,  was  reserved  by 
the  government,  and  as  fast  as  townships  thereafter  were  surveyed  and 
sectionized,  that  the  State  became  the  owner  of  the  sixteenth  and  thirty- 
sixth  sections  absolutely,  not  only  as  to  quantity,  but  as  to  position  also. 
Township  No.  13  was  surveyed  and  properly  subdivided  subsequent  to 
the  grant  and  prior  to  May  20,  1861 ;  and  since  the  date  of  that  occur- 
rence the  State,  by  the  effect  of  the  grant,  and  by. the  law  of  the  event, 
has  been  and  is  now  the  absolute  and  several  owner  of  the  sixteenth  and 
thirty-sixth  sections  of  that  township  as  against  the  government.  If 
there  is  anv  legislation  by  Congress  prior  to  the  grant  which  would  in- 
terfere witn  the  conclusion,  as  the  objection  in  effect  supposes,  it  has 
not  been  brought  to  our  notice;  and  if  there  has  been  any  legislation 
since  the  grant  that  conflicts  with  the  conclusion,  it  must  be  null  and 
void,  unless,  indeed,  it  has  been  acceded  to  by  the  grantees.^'  The  court 
here  distinctly  holds  that  when  township  No.  13  was  surveyed  and  prop- 
erly subdivided,  the  State,  by  the  effect  of  the  grant  and  the  law  of  the 
event,  acquired  an  absolute  and  several  ownership  to  the  sixteenth  and 
thirty-sixth  sections.  This  is  what  I  hold  to  be  the  true  interpretation 
of  the  act,  and  I  have  no  doubt  that,  after  such  survey,  the  titie  of  the 
State  in  agricultural  lands  was  vested  and  beyond  the  reach  of  Congress. 
I  do  not  understand  the  reference  by  the  court  to  possible  legislation  of 
Congress  to  mean  anything  more  than  that  any  subsequent  legislation 
attempting  to  interfere  with  this  vested  right  would  be  null  and  void. 

I  find  strong  support  for-  the  view  I  have  expressed  in  other  portions 
of  the  act  of  March  3, 1853,  and  in  contemporaneous  legislation.  The 
seventh  section  provided  that  where  the  sixteenth  and  thirty-sixth  sec- 
tions  should  be  reserved  for  public  uses  before  the  same  should  be  sur- 
veyed, other  land  should  be  selected  by  the  proper  authorities  of  the 
State  in  lieu  thereof.  At  the  passage  of  the  act  no  reservations  of  lands 
for  public  uses  in  Calif omia,  or  comparatively  none,  had  been  made. 
The  public  lands  were  unsurveyed,  and  reservations  would  be  needed  for 
light-houses,  forts,  arsenals,  fortifications,  and  Indian  reservations.  There 
were  then  over  60,000  Indians  in  the  State,  and  provision  would  neces- 
sarily be  required  for  them.  In  fact,  Congress  did  provide  for  fiv^e 
Indian  reservations  in  California,  of  26,000  acres  each,  on  the  very  day 
this  act  was  passed,  (10  Stats.,  238.)  Is  it  for  a  moment  to  be  supposed 
that  Congress  would,  by  the  sixth  section,  give  to  the  State  an  absolute 
vested  right  in  all  lands  that  should  fall  upon  sections  16  and  86,  and  in 
the  very  next  section  provide  that  it  should  have  no  right  whatever  in 
any  of  said  sections  which  might  thereafter  be  reserved,  before  survey, 
for  pubHc  uses,  but  should  be  compelled  to  take  other  lands  in  lieu 
thereof  ?    I  cannot  believe  that  it  so  intended. 

In  opposition  to  the  reasons  and  authorities  above  set  forth,  counsel 
for  the  State  have  cited  several  cases,  which  they  claim  sustain  a  different 
construction  of  the  act,  and  which  I  will  now  consider.  The  first  of 
these  is  Rutherford  vs.  Greene,  (2  Wheat.,  196.)    In  1782,  the  State  of 
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Norih  Carolina  passed  an  act,  by  which  the  Btate  reserred  a  tract  of 
land  for  the  relief  of  officers  and  soldiers  in  the  continental  line,  and 
appointed  a  board  of  commissioners  to  set  off  the  lands  allotted  to  each. 
The  tenth  section  provided  '^that  26,000  acres  of  land  shall  be  allotted 
for  and  given  to  Major-General  Nathaniel  Qreene/*  The  commissioners 
allotted  25,000  acres  to  General  Oreene,  and  caused  the  tract  to  be  sor- 
vejed,  which  was  done  on  the  eleventh  of  March,  1783.  It  was  claimed 
that  the  words  "  shall  be  allotted  "  did  not  import  a  grant,  and  that  the 
legislature,  after  the  allotment  and  survey,  had  made  a  different  disposi- 
tion of  the  land  in  controversy ;  but  the  court  held  that  the  titie  of 
Greene  was  valid.  Chief -Justice  Marshall,  in  delivering  the  opinion  of 
the  court,  said :  ''As  the  act  was  to  be  performed  in  future,  the  words 
directing  it  are  necessarily  in  the  future  tense.  '  Twenty-five  thousand 
acres  of  land  shall  be  allotted  for  and  given  to  Major-Qeneral  Nathaniel 
Ghreene.'  Given  when  ?  The  answer  is  unavoidable.  When  they  shall 
be  allotted.  GKven  howt  Not  by  any  future  act,  for  it  is  not  the  prac- 
tice of  legislation  to  enact  that  a  law  shall  be  passed  by  some  future 
legislature,  but  given  by  force  of  this  act."  "  Nothing  can  be  more  ap- 
parent than  the  intention  of  the  legislature  to  order  these  commission- 
ers to  make  the  allotment,  and  to  give  the  land,  when  allotted,  to  Gren- 
eral  Greene."  •  •  •  "The  general  gift  of  25,000  acres  lying  in  the 
territory  reserved  for  the  officers  and  soldiers  of  the  line  of  North 
Carolina,  had  now  become  a  particular  gift  of  th^  25,000  acres  contained 
in  the  survey."  *  *  *  "  It  is  clearly  and  unanimously  the  opinion 
of  this  court  that  the  act  of  1782  vested  a  title  in  G^eral  Greene  to 
25,000  acres  of  land,  to  be  laid  off  within  the  bounds  allotted  to  the 
officers  and  soldiers,  and  that  the  survey,  made  in  pursuance  of  that  act 
and  returned  in  March,  1783,  gave  precision  to  that  title  and  attached  it 
to  the  land  surveyed ;  that  his  rights  are  not  impaired  by  the  act  of 
1783  and  the  entry  of  appellant,  all  of  which  are  subsequent  to  his 
survey." 

It  would  be  difficult  for  the  learned  counsel  to  find  a  case  more  in  con- 
flict with  the  doctrine  which  it  is  cited  to  support. 

In  Lessieur  vs.  Price,  (12  How.,  59,)  the  Supreme  Court  construed  the 
act  of  Congress  of  March  6,  1820,  {5  Stats.,  545,)  which  enacted  ''  that 
four  entire  sections  of  land  be,  and  the  same  are  hereby,  granted  to  the 
said  State  (Missouri)  for  the  purpose  of  fixing  the  seat  of  government 
thereon ;  which  said  sections  shall,  under  the  direction  of  the  legislature 
of  said  State,  be  located  as  near  as  may  be  in  one  body,  at  any  time,  in 
such  townships  and  ranges  as  the  legislature  aforesaid  may  select,  on 
any  of  the  public  lands  of  the  United  States." 

Pour  sections  were  selected  which  were  claimed  under  a  New  Madrid 
location,  and  it  became  material  for  the  court  to  fix  the  time  at  which 
title  vested  in  the  State  to  the  lands  selected.  The  court  said :  ^^  The 
land  was  granted  by  the  act  of  1820 ;  it  was  a  present  grant,  wanting 
identity  to  make  it  perfect ;  and  the  legislature  was  vested  with  full 
power  to  select  and  locate  the  land ;  and  we  need  only  here  say,  what 
was  substantially  said  by  this  court  in  Rutherford  vs.  Greene's  Heirs,  (2 
Wheat,  196,)  that  the  act  of  1820  vested  a  title  in  the  State  of  Missouri 
of  four  sections :  and  that  the  selections  made  by  the  State  legislature, 
pursuant  to  the  act  of  Congi'ess,  and  the  notice  given  of  such  location  to 
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the  surveyor-general,  and  the  register  of  the  local  distriet  where  the 
land  lay,  gave  precuaion  to  the  title  and  attached  to  it  the  land  selected. '^ 
And  again:  '^The  next  inquiry  is  as  to  the  date  when  the  land  selected 
attached  to  the  grant  June  28, 1821,  the  governor  of  Missouri  notified 
the  surveyor-general  of  the  fact  that  the  land  had  been  located  by  the 
conunissioners,  and  awaited  the  action  of  the  legislature ;  and  on  the 
81st  day  of  December,  1821,  the  land  was  accepted  by  the  legislature. 
The  same  act  provides  for  laying  off  a  town  and  the  establishment  of  the 
seat  of  government  thereon.  Ajad  as  the  commissioners  had  power  to 
locate,  and  did  so,  subject  only  to  legislative  sanction  of  their  report, 
and  that  report  was  sanctioned,  our  opinion  is  that  the  acts  were  concur- 
rent, and  that  the  title  refers  to  the  first  act,  and  therefore  that  the  State 
took  title  from  the  28th  of  June,  1821,  when  the  surveyor-general  was 
notified  that  the  location  had  been  made." 

Thus  it  appears  that,  although  the  court  held  that  the  grant  was  a 
present  one,  it  also  held  that  title  to  the  particular  sections  did  not  vest 
on  the  6th  of  March,  1820,  the  date  of  the  act,  but  did  vest  on  the  28th 
of  June,  1821,  the  date  when  the  surveyor-general  was  notified  of  the 
selection. 

By  parity  of  reason  it  should  be  held  in  the  case  now  under  considera- 
tion that,  although  the  grant  te  the  State  by  the  act  of  1853  was  a  pres- 
ent grant,  yet  it  did  not  vest  title  to  sections  16  and  36  until  a  survey 
had  been  made  which  ^'  gave  precision  to  the  title,  and  attached  te  it  the 
land  surveyed." 

In  Howe  vs.  The  State  of  Missouri,  <18  Howard,  126,)  the  court  held 
that  the  grant  te  the  State  of  section  16  in  contest,  by  act  of  March  6, 
1820,  (2  State.,  647,)  adopted  by  ordinance  declaring  the  assent  of  the 
Stete  thereto,  July  19,  1820,  was  not  affected  by  the  subsequent  con- 
firmation by  Congress  of  a  Spanish  claim  theretofore  rejected  by  the 
board.  It  appears,  however,  that  the  particular  section  in  cbnt^t  in 
that  case  was  surveyed  prior  te  the  passage  of  the  act  confirming  the 
Spanish  claim,  and  that  three  of  the  justices  dissented  from  the  opinion 
of  the  court,  if  intended  to  go  further  than  to  hold  that,  although  the 
tenth  section  of  the  act  of  March  3,  1811,  prevented  title  from  vesting 
in  the  Stete  until  final  decision  by  Congress  on  the  claim  of  Yalle,  (Span- 
ish claimant,)  yet  the  act  of  May  24,  1828,  confirming  lands  to  Yalle, 
operated  as  such  final  decision,  and  excepted  from  confirmation  so  much 
Ifuid  as  was  included  in  section  16  then  surveyed. 

In  the  case  of  Veeder  vs.  Ghifiey  (8  Wis.,  520)  it  was  held  that  the  act 
of  Congress  approved  August  8,  1846,  took  effect  upon  the  admission  of 
the  Territory  of  Wisconsin  to  tiie  Union  as  a  Stete ;  that  it  vested  in 
the  Stete  the  title,  potentiaUy,  to  a  quantity  of  land  equal  to  three  sec- 
tions in  width  on  each  side  of  the  Fox  Biver,  and  determined  the  loca- 
tion of  the  lands  to  be  the  alternate  sections  on  each  side  of  the  river, 
requiring  only  the  ministerial  acte  of  survev,  selection,  and  approval  to 
render  the  specific  parcels  which  would  fall  to  the  State  or  uie  United 
Stetes  definite  and  fixed,  and  that,  by  the  grant,  the  Stete,  upon  admis- 
sion to  the  Union,  became  seized  of  one-half  of  the  lands  on  each  side  of 
the  Fox  River ;  and,  the  mode  of  partition  being  esteblished  by  the 
grant,  it  was  competent  for  the  Stete  to  provide  modes  and  terms  of 
sale.    It  will  be  noticed  that  in  the  act  of  1846  are  descriptive  words 
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very  diflHimilar  fipm  those  used  in  the  act  of  1868,  being  as  follows : 
*'*'  A  quantity  of  land  equal  to  one-half  of  three  sections  in  width  on  each 
side  of  said  Fox  River ;"  and  also  that  by  the  second  section  of  the  act 
it  is  distinctly  provided  "  that,  as  soon  as  the  Territory  of  '\'\^consin 
shall  be  admitted  as  a  State  into  the  Union,  all  the  lands  granted  by 
this  act  shall  be  and  become  the  property  of  the  State."  This  express 
provision  of  the  second  section,  and  the  peculiar  character  of  the  descrip- 
tive words,  seem  to  have  governed  the  court  in  its  decision  as  to  the 
time  when  the  title  vested  in  the  State. 

Secretary  Stuart,  September  10, 1851,  (1  Lester,  495,)  in  passing  upon 
the  grant  to  Michigan  of  school  sections,  ahready  referred  to,  in  citing 
the  case  of  Cooper  V8.  Roberts,  (18  How.,  173,)  said :  ''I  regard  it  as  an 
absolute  grant  of  every  sixteenth  section  which  had  not  on  the  twenty- 
third  of  June,  1836,  been  sold  or  otherwise  disposed  of,  whether  then 
designated  by  survey  or  not."  This  decision  was  followed  by  Acting 
Secretary  Otto,  July  10,  1867,  in  a  case  involving  the  construction  of 
^e  act  of  1853,  under  which  the  State  of  California  clauns.  In  this 
case  the  Acting  Secretary  said :  ''  The  sixth  section  of  the  act  entitled 
^  An  act  to  provide  for  the  survey  of  the  public  lands  in  California,'  etc., 
approved  March  3,  1853,  granted  to  the  State  of  Calif  omia,  of  the  public 
lands,  whether  surveyed  or  unsurveyed,  sections  16  and  36,  for  the  pur- 
poses of  public  schools  in  each  township." 

From  tnis  quotation  it  would  appear  that  the  Acting  Secretary  con- 
strued the  sixth  section  as  though  it  read  "  with*  the  exception  of  sec- 
tions 16  and  36,  which,  whether  surveyed  or  unsurveyed,  shall  be  and 
hereby  are  granted  to  the  State  for  the  purposes  of  public  schools,"  etc. 
I  thiiik  it  should  be  construed  as  though  it  read  as  follows : 

^^And  be  it  further  enacted^  That  aU  the  public  lands  in  the  State  of 
California,  whether  surveyed  or  unsurveyed,  shall  be  subject  to  the  pre- 
emption laws  of  fourth  of  September,  eighteen  hundred  and  forty-one, 
wiui  all  the  exceptions,  conditions,  and  limitations  therein,  except  as 
herein  otherwise  provided,  and  with  the  exception  of  sections  sixteen 
and  thirty-six,  which  shall  be  and  hereby  are  granted  to  the  State  for 
the  purposes  of  public  schools  in  each  township,  and  with  the  excep- 
tion of  lands  appropriated  under  the  authority  of  this  act,  or  reserved 
by  competent  authority,  and  excepting  also  the  lands  claimed  under  any 
foreign  grant  or  title,  and  the  mineral  lands." 

I  have  been  shown  a  newspaper  report  of  a  late  decision  of  the  supreme 
court  of  California,  in  the  case  of  Sherman  vs,  Buick,  in  which  that 
oourt  held  that  the  act  of  March  8,  1853,  vested  an  absolute  title  in  the 
State  to  sections  sixteen  and  thirty-sbs:  from  the  date  of  the  passage  of 
Uie  act>  and  that  Congress  thereafter  had  no  power  to  dispose  of  said 
secstions  before  survey.  The  opinion  of  the  court  is  very  brief.  It  cites 
and  relies  upon  the  former  rulings  of  the  court  in  the  cases  therein 
mentioned,  which  cases,  as  I  understand  them,  do  not  go  to  the  full 
extent  daimed  for  them. 

This  decision  is  not  satisfactory  to  my  mind,  and  I  apprehend  is  not 
entirely  satisfactory  to  the  learned  court  which  pronounced  it,  as  I  am 
informted,  that  a  rehearing  has  already  been  allowed. 

I  am  satisfied,  upon  full  consideration  of  all  the  cases  cited,  and  the 
exhaustive  arguments  of  the  able  counsel  representing  all  parties  in  in- 
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terest,  that  the  weight  of  authority  is  clearly  in  faYon  of  the  construc- 
tion  I  have  given  above. 

Second.  Does  the  seventh  section  except  from  the  grant  land  upon 
which  settlement  had  been  made  prior  to  survey  for  other  purposes  than 
pre-emption  appropriation  ? 

The  seventh  section  of  the  act  of  1853  is  in  part  as  follows : 

^'And  be  it  further  enacted^  That  when  any  settlement  by  the  erec- 
tion of  a  dwelling-house,  or  the  cultivation  of  any  portion  of  the  land, 
shall  be  made  upon  the  sixteenth  and  thirty-sixth  sections  before  the  same 
shall  be  surveyed,  or  when  such  sections  may  be  reserved  for  public  use 
or  taken  by  private  claims,  other  land  shall  be  selected  by  the  proper 
authorities  of  the  State  in  lieu  thereof/^ 

It  is  claimed  on  behalf  of  the  mineral  claimants  that  this  section 
excepts  from  the  operation  of  the  grant  all  lands  in  sections  16  and  36 
upon  which  a  settiement  of  any  kind  had  been  made,  ^rior  to  survey,  by 
the  erection  of  a  building  or  buildings,  or  the  cultivation  of  any  portion 
of  the  land,  whether  such  settlement  was  made  with  a  view  to  pre-emp- 
tion, or  for  entry  as  townsites,  or  otherwise.  On  the  part  of  the  State 
it  is  claimed  that  the  exception  includes  only  settiements  made  with  a 
view  to  pre-emption,  and  that  none  other  would  protect  sections  16  aiid 
36  from  the  grant. 

The  language  of  the  seventh  section  is  not  so  dear  as  to  be  entirely 
free  from  doubt,  but  a  careful  examination  of  the  terms  used,  and  a 
consideration  of  the  various  objects  evidentiy  intended  to  be  accom- 
plished by  Congress  in  its  passage  will  show,  I  think,  that  the  exception 
includes  more  uian  simply  settiements  with  a  view  to  pre-emption. 

I  call  attention  to  the  language  used :  ^^That  where  any  settiement,  by 
the  erection  of  a  dwelling-house,  or  the  cultivation  of  any  portion  of  the 
land,  shall  be  made  upon  the  sixteenth  and  thirty-sixth  sections,"  et&  A 
person  may  erect  a  dwelling-house  on  or  he  may  cultivate  a  portion  of  a 
tract  of  land  without  acquiring  a  pre-emption  daim.  Both  the  erection 
of  a  house  and  cultivation  are  requisite  on  the  part  of  a  pr^emptor. 

If  Congress  had  intended  to  limit  the  settiement  of  whiat  is  technically 
known  as  a  pre-emption  settlement^  I  think  it  would  have  used  more  apt 
words  to  express  such  intent.  It  would  have  said  ^'  that  where  any  pre- 
emption settiement  shall  be  made,"  etc.  It  has  done  no  such  things ; 
bu^  on  the  contrary,  has  adopted  such  a  mode  of  expression  as,  to  my 
mind,  negatives  the  idea  that  a  pre-emption  settiement  alone  was 
intended. 

To  limit  the  exception  to  settiements  made  by  pre-emption  daunanta 
would  be  to  protect  comparatively  few  of  the  actual  settiements  ia  any 
of  the  mining  districts,  and  to  award  to  the  State  many  very  valuable 
and  lasting  improvements  made  under  authority  and  sanction  of  law  and 
the  usages  of  tiie  country.  It  is  a  notorious  fact  that  few,  if  any,  settie- 
ments in  the  early  days  of  Calif omia  were  made  in  any  portion  of  the 
State  for  the  purposes  of  agricultura  Emigration  was  drawn  to  the 
State,  and  settiements  made  almost  entirely  with  a  view  to  developing 
and  working  the  newly-discovered  mines.  The  miners  located  in  villages 
and  small  settiements,  cultivating  the  land  only  so  far  as  was  necessary 
in  following  their  occupation  of  mining.  Under  the  construction  of  the 
act  contended  for  by  the  State,  none  of  the  settiements  or  improvements 
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80  made  were  prQfcecied  from  the  grant,  except,  perhaps,  townsites  apon 
purely  agricultural  lands.  Is  it  reasonable  to  suppose  that  Congress 
intended  to  protect  isolated  pre-emption  claimants,  and  at  the  same  time 
to  grant  to  the  State  the  valuable  improvements  of  miners,  and  in  some 
instances  include  whole  villages  in  the  viciidty  of  the  mines  ?  The  eighth 
section  of  the  act  expressly  provided  that  the  public  lands  (not  mineral) 
occupied  as  towns  or  villages  should  not  be  subdivided  or  subject  to 
sale  or  appropriation  by  settlement  under  the  provisions  of  the  act,  but 
should  be  subject  to  tli^  townsite  act  of  May  23,  1844,  except  townsites 
on  or  near  mineral  lands,  the  inhabitants  of  which  should  have  the  right 
of  occupancy  or  cultivation  only  until  such  time  as  Congress  should  dis- 
pose of  the  same.  I  do  not  suppose  it  will  be  doubted  that  this  section 
excepted  from  the  grant  of  the  State  any  such  townsites  found  by  sur- 
vey upon  agricultural  land  in  sections  sixteen  and  thirty-six ;  but  if  the 
construction  of  sections  six  and  seven,  contended  for  by  the  State,  be 
allowed,  it  is  clear  that  a  town  located  on  or  near  mineral  lands  would 
pass  to  the  State  under  the  grant.  Can  it  be  for  a  moment  supposed 
that  Congress  intended  to  hold  out  inducements  to  miners  to  setUe  on 
or  near  mineral  lands  in  towns  and  villages,  and  by  the  very  same  act 
give  their  improvements  away  to  the  State,  while  protecting  some,  and 
these  the  solitary  agricultural  settlers  ? 

One  of  the  great  objects  of  the  act  seems  to  be  in  providing  for  the 
disposition  of  the  public  lands,  according  to  the  various  elements  claim- 
ing recognition,  and  to  protect  each  interest  created  from  encroachment 
by  the  others.  The  seventh  section  was  intended  to  protect  all  settle- 
ments made  upon  the  public  land  before  survey  from  the  grant  to  the 
State,  which,  from  its  peculiar  nature  as  to  final  position,  threatened 
every  settler  whose  claim  or  improvements  were  not  bounded  by  subdi- 
visional  lines  of  public  surveys.  This  intention  of  Congress  would  be  de- 
feated by  the  construction  contended  for  by  the  State. 

I  am  of  opinion,  therefore,  that  the  seventh  section  of  the  act  excepts 
from  the  grant  to  the  State  lands  upon  sections  16  and  36,  upon  which 
any  settlement,  by  the  erection  of  a  building  or  buildings,  or  the  culti- 
vation of  any  portion  of  the  land,  has  been  made  prior  to  survey. 

Third.  Does  the  grant  include  minerals  lands  in  sections  16  and  36 1 

In  my  opinion  Congress,  by  the  act  of  1853,  did  not  intend  to  grant, 
and  did  not  grant,  to  the  State  any  mineral  laiids  that,  by  survey,  are 
shown  to  be  sections  16  and  36.  The  act  was  passed  soon  after  the 
discovery  of  the  great  mineral  wealth  of  California  had  been  made.  The 
attention  of  the  country  and  of  Congress  was  called  to  the  question  of 
the  disposition  of  such  lands.  No  plan  had  been  adopted.  Congress 
for  the  first  time  undertook  to  legislate  in  regard  to  the  pubUc  lands  in 
that  State. 

A  careful  examination  of  the  act  will  show  that  Congress  did  not  intend 
to  dispose  of  any  of  its  mineral  lands,  but  contemplated  a  future  disposi- 
tion of  them.  The  eighth  section  provides  that  tne  inhabitants  of  towns 
located  on  or  near  mineral  lands  shall  have  the  right  of  occupation  and 
cultivation  *^only  until  such  time  as  Congress  shall  dispose  of  the  same.^^ 
It  evidently  did  not  then  suppose  that  it  was  disposing  of  a  considerable 
portion  of  them.  The  act,  in  a  great  many  of  its  provisions,  very  care- 
fally  reserves  the  mineral  lands  from  its  operation.    Thus,  in  the  sixth 
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section,  it  is  proyided  that  the  mineral  lands  shall  be  excepted  from  the 
lands  subject  to  the  pr&-emption  laws ;  in  the  seventh  section  it  is  provi- 
ded that  no  person  shall  obtain  the  benefits  of  this  act  ^'bj  a  settlement 
or  location  on  mineral  lands,'*  and  in  the  eighth  section  it  is  provided 
that  the  inhabitants  of  towns  located  on  or  near  mineral  lands  shall  have 
the  right  of  occupation  and  cultivation  only  until  such  time  as  Congress 
shall  dispose  of  the  same.  And,  in  the  twelfth  section,  it  is  provided 
that  the  State  shall  have  the  right  to  select  two  townships,  or  seventy- 
two  sections,  for  the  use  of  a  seminarjr  of  learning :  ^Provided^  however^ 
That  no  mineral  lands  shall  be  subject  to  such  selection ;"  and  in  the 
thirteenth  section  the  State  is  given  the  right  to  select  ten  sections  for 
the  purpose  of  erecting  the  public  buildings  of  the  State:  ^''Provided, 
however,  That  none  of  said  selections  shall  be  made  of  mineral  lands." 
Why  all  this  care  and  painstaking  to  exclude  mineral  lands  from  these 
minor  provisions,  if  it  were  intended  to  give  the  State  mineral  lands  in 
the  major  provision  relating  to  the  sixteenth  and  thirty-sixth  sections  T  I 
think  Congress  intended  to  reserve  all  the  mineral  lands  from  the  opera- 
tion of  the  act,  and  that  there  might  be  no  doubt  about  this  reservation 
as  to  the  sixteenth  and  thirty-sixth  sections,  it  expressly  provided  in  the 
third  section  "  that  none  other  than  township  lines  shall  be  surveyed 
when  the  lands  are  mineral."  As  I  have  before  attempted  to  show,  the 
grant  could  not  take  effect  until  survey,  and  this  third  section,  which 
must  be  construed  as  a  part  of  the  act,  and  in  connection  with  all  its 
other  provisions,  expressly  prohibits  the  only  survey  that  could  possibly 
locate  these  sections.  It  therefore,  in  connection  with  the  other  express 
reservations,  satisfies  my  mind  that  Congress  did  not  intend  to  make  a 
grant  of  mineral  lands  to  the  State,  and  that  those  members  of  Congress 
who  undertook  to  speak  for  the  committees  having  the  matter  in  charge 
were  correct  when  they  stated  in  debate  that  no  mineral  lands  were 
granted  by  the  act.     (See  Cong.  Globe,  vol.  25,  pp.  1036-1038.) 

I  regard  the  act  of  July  26,  1866,  as  providing  an  exclusive  method 
for  appropriating  the  mineral  lands  of  tibe  United  States.  It  was  the 
first  act  passed  by  Congress,  and  perhaps  the  first  ever  passed  by  any 
government,  which  undertook  to  dispose^of  its  mineral  lands.  It  pro- 
vided in  its  first  section,  ^'  That  the  mineral  lands  of  the  public  domain,^ 
(which  is  equivalent  to  saying  all  the  mineral  lands  of  the  public  do- 
main,) ''  both  surveyed  and  unsurveyed,  are  hereby  declared  to  be  free 
and  open  to  exploration  and  occupation  by  all  citizens  of  the  United 
States,  and  those  who  have  declared  their  intention  to  become  citizens, 
subject  to  such  regulations  as  may  be  prescribed  by  law,  and  subject 
also  to  the  locals  customs  or  rules  of  miners  in  the  several  mining  dis- 
tricts, so  far  as  the  same  may  not  be  in  conflict  with  the  laws  of  the 
United  States." 

It  required  every  person  claiming  any  mine  to  occupy  and  improve 
the  same,  and  to  expend  thereon  in  labor  or  improvements  not  less  than 
$1,000,  and  to  do  and  perform  certain  other  things.  It  limited  the  lo- 
cation of  any  individual  to  two  hundred  feet  along  the  vein,  with  an  ad- 
ditional two  hundred  feet  for  discovery,  and  any  association  to  not  more 
than  three  thousand  feet,  and  required  payment  at  the  rate  of  $5  per 
acre.  It  provided  that  when  the  mineral  hmds  should  be  surveyed  the 
Secretary  of  the  Interior  might  designate  and  set  apart  such  portions  of 
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the  same  as  were  dearly  agricultural,  and  that  the  same  should  be  sub- 
ject to  pre-emption  and  sale  as  other  public  lands.  In  short,  it  adopted 
a  system  for  the  disposition  of  the  mineral  lands,  and  such  a  system  as 
would  give  every  citizen  an  equal  opportunity  to  engage  in  the  business 
of  developing  them.  It  was  evidently  intended  to  be  the  only  method 
by  which  mineral  lands  could  be  appropriated.  It  made  no  exceptions 
in  favor  of  school  or  other  graats. 

If  the  State  should  obtain  two  sections  in  every  mineral  township,  it 
might  establish  a  mineral  system  for  itself,  and  one  in  conflict  with  that 
of  the  General  Government  In  my  opinion  Congress  never  intended  to 
make  such  a  state  of  things  possible. 

^o  surveys  of  minei*al  lands  were  authorized  or  made  until  the  pas- 
sage of  the  act  of  July  9,  1870,  (16  Stat,  217,  sec.  16,)  and  long  after 
the  passage  of  the  act  of  1866. 

I  am  constrained  to  hold  that  no  mineral  lands  were  granted  by  the 
act  of  1853.  If  I  am  in  error  the  State  can  lose  nothing,  for  she  has  an 
easy  method  of  presenting  the  question  for  decision  of  the  Supreme 
Court,  where  it  will  doubtless  finally  go.  If,  however,  my  decision 
should  be  in  favor  of  the  State,  and  it  should  be  erroneous,  there  would 
be  very  many  cases  in  which  I  am  unadvised  of  any  way  by  which  the 
error  could  be  corrected. 

I  affirm  your  decision. 

Cornmissumer  Ihrufnmond  to  Register  and  Receiver,  SacramerUOy  CeUi- 

fornia,  May  14,  1873. 

I  enclose  herewith  a  printed  copy  of  the  decision  of  this  office  and 
of  the  Hon.  Secretary  of  the  Interior  in  case  of  the  Keystone  Mining 
Company,  Eureka  Quartz  Mining  Company,  Original  Amador  Mining 
Company,  Bunker  Hill  Quartz  Mining  Company,  and  the  Townsite  of 
Amador  City  vs.  The  State  of  California  You  ^nll  allow  said  companies 
to  proceed  with  their  applications  for  patents. 

Li  accordance  with  this  decision  you  will  decline  to  certify  to  the 
State  any  land  lying  in  sections  sixteen  or  thirty-six,  which  has  been 
returned  as  mineral  by  the  surveyor,  where,  by  orders  from  this  office, 
the  land  is  suspended  from  dis^saal  until  tiie  non-mineral  character 
thereof  is  shown  by  proof  taken  after  due  notice,  or  where  affidavits 
have  been  filed  alleging  the  land  to  be  mineral,  tmtil  this  office  shall 
have  decided  upon  the  testimony  that  the  tract  in  question  is  not  min- 
eral land,  and  that  the  State  is  entitled  thereto  under  the  grant  of 
March  3,  1863. 

WAB   EAOLB  MINE. 

Advene  eUim  was  rejected  becanse  not  properiy  made  out.      A  reenxrey  of  the  sur- 
faoe-ground  embraeed  in  the  application  was  ordered. 

Commissioner  Drumtnond  to  Register  and  Receiver,  Salt  Lake  City^ 

Utah,  May  1,  1873. 

The  papers  transmitted  with  your  letter  pf  the  eighteenth  of  Febru- 
ary last,  m  case  of  the  application  of  Moses  Hirs^mian  and  William 
Ottenheimer  for  patent  for  fifteen  hundred  linear  feet  of  the  War  Eagle 
Mine,  American  Fork  mining-district,  Utah,  have  been  examined. 

On  the  fourteenth  of  November,  1872,  Moses  Hirschman  and  William 
Otteoiheimer  filed  in  your  office  an  application  for  patent  for  1,500  linear 
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feet  of  the  War  Eagle  Mine,  the  locus  and  boundaries  thereof  being 
fully  set  forth  m  the  notices  and  diagrams  posted  upon  the  claim  and  in 
the  office  of  the  register. 

Notice  of  intention  to  apply  for  a  patent  was  published  for  the  full 
period  of  time,  required  by  mw,  in  the  Utah  Mining  Journal, 

The  abstract  of  title  on  file  with  the  case  shows  that  the  applicants 
for  patent  have  the  record  title  to  1,500  lineiv>^  feet  of  said  mine,  by  pur- 
chase from  the  original  locators  and  their  grantees. 

It  appears  that  a  greater  width  of  surfayce-fifround  is  embraced  in  said 
application  for  patent  than  the  local  law  allows.  If  this  be  true,  the 
width  of  the  daim  must  be  diminished  to  conform  to  the  local  law  be- 
fore entry. 

The  applicants  also  filed  proof  of  citizenship,  and  proof  of  compli- 
ance with  the  law  and  instructions  of  this  o^ce.  On  the  eleventh  of 
January,  1873,  A.  H.  Huyett  filed  in  your  office  an  adverse  claim  to  said 
application.  This  adverse  daim  is  informal,  and  insufficient  to  suspend 
proceedings  upon  said  application  for  patent,  for  the  following  reasons : 

Said  adverse  claim  is  not  made  out  in  the  form  prescribed  by  the  act 
of  May  10,  1872,  and  the  instructions  of  this  office  thereunder. 

The  seventh  section  of  the  mining  act  of  May  10,  1872,  declares 
^'  that  where  an  adverse  claim  shall  be  filed  during  the  period  of  pubU- 
cation,  it  shall  be  upon  the  oath  of  the  person  or  persons  malring  the 
same,  and  shall  show  the  nature,  boundaries,  and  extent  of  such  adverse 
daim,^^  etc. 

The  instxuctions  of  this  office  contained  in  circular  of  June  10,  1872, 
paragraph  forty-nine,  require  that,  "  in  order  that  the  ^  boundaries^  and 
<ext^t  of  the  claim  may  be  shown,  it  will  be  incumbent  upon  the  ad- 
verse claimant  to  file  a  plat  showing  his  daim  and  the  rdative  situation 
or  position  with  the  one  against  which  he  claims,  so  that  the  extent  of 
the  confiict  may  be  the  better  understood.  The  plat  must  be  made  from 
an  actual  survey  by  the  United  States  deputy  surveyor,  who  wiUoffidaUy 
certify  thereon  to  its  correctness,  and  in  addition  there  must  be  attached 
to  such  plat  of  survey  a  certificate,  or  sworn  statement,  by  tiie  surveyor 
as  to  the  approximate  value  of  the  labor  performed  or  improvements 
made  upon  the  daim  of  the  adverse  party,"  etc 

The  record  does  not  show  that  any  survey  was  made  of  the  premises 
claimed  adversdy. 

A  diagram  or  plat  was  filed,  which  it  amears  was  not  '*  made  from  an 
actual  survey  by  a  United  States  deputy  or  other  surveyor.  There  is 
no  certificate  or  sworn  statement  attached  to  said  plat  or  diagram  signed 
by  a  deputy  or  other  surveyor  as  to  the  correctness  thereof. 

There  is  no  "  certificate  or  sworn  statement  by  the  surveyor  as  to  the 
approximate  value  of  the  labor  performed,  or  improvements  made  upon 
the  claim  of  the  adverse  party,  dther  attached  to  said  plat  or  on  file 
with  the  case. 

In  short,  there  is  nothing  in  the  record  to  show  that  the  adverse  claim- 
ant has  complied  with  the  law  and  instructions,  requiring  hitn  to  have  an 
actual  survey  of  the  premises  made. 

To  entitle  parties  to  have  their  adverse  claims  considered,  they  must 
comply  fully  with  the  law  and  instructions,  as  set  forth  in  circular  of 
June  10,  1872. 
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Mr.  Hayett  filed  copies  of  deeds  from  John  T.  Lynch  et  a/.,  which 
show  that  the  grantees  oonv^ed  by  quit-olaim  deeds  to  Mr.  Huyett 
whatever  right,  title,  or  interest  they  may  have  had  in  the  Crusade  mine, 
but  no  abstract  of  title  is  on  file  showing  when  the  Crusade  mine  was 
located,  the  number  of  locators,  the  extent  of  such  location,  or  that  said 
Lynch  et  al,  had  any  interest  in  the  mine  whatever. 

The  adverse  claimant  having  failed  to  comply  with  the  law  and  regu- 
lationS)  requiring  him  to  show,  under  oath,  the  nature,,  extent,  and 
boundaries  of  his  adverse  dainu  and,  therefore,  having  failed  to  make 
out  a  case  showing  a  formal  conflict  with  the  claim  of  Hirschman  and 
Ottenheimer,  the  law  does  not  authorize  a  suspension  of  proceedings. 

Where  parties  applying  for  patents  for  mining-claims  strictiy  comply 
with  the  law  and  instructions,  this  office  is  not.  authorized  to  suspend 
proceedings  upon  their  said  appHcations,  at  the  instance  of  parties  who 
comply  with  neither  the  kw  nor  iiwtructionB. 

The  application  of  Messrs.  Hirschman  and  Ottenheimer  will  therefore 
be  taken  up  in  its  regular  order,  and  disposed  of  as  though  no  attempt 
had  been  made  to  file  an  adverse  claim. 

[Note, — May  13,  1873,  tbe  snryeyor-general  af  Utah,  at  Salt  LaJce  Oity,  was 
diiected  by  telegram  to  **  make  new  plat  and  field-notes  of  War  Eagle  mine,  in  con- 
formHy  with  decision  aent  register  and  receiver  the  first  instant."] 

PROOF   WHERE   THERE   ARE   NO   LOCAL   DISTRICT   LAWS. 

Acting  CofnmUsioner  Curtis  to  Hoyt^  Sears  <b  McKee,  San  Francisco^ 

Califiyrnia,  May  16,  1873. 

In  the  absence  of  local  district  laws,  applicants  are  required  to  show 
compliance  with  the  mining  acts  of  Congress  in  force  at  the  date  of  their 
locations. 

PLAGEB^OLAIMS. 
Tenth  section,  act  of  May  10,  1872,  (section  2381  B.  8.,)  constmed. 

Acting  Commissioner  Curtis  to  Surveyor-  General  Blaine^  HeleruAy  Mon- 
tana, May  19,  1873. 

The  construction  given  by  this  office  to  the  tenth  section  of  the  mining 
act  of  May  10,  1872,  is  traiuamitted  for  your  guidance. 

Said  section  declares  that  "'  where  said  placer-claims  shall  be  upon 
surveyed  lands,  and  conform  to  legal  subdivisions,  no  further  survey  or 
plat  shall  be  required,  and  all  placer  mining-claims  hereafter  located 
shflJl  conform  as  near  as.  practicable  with  the  United  States  system  of 
public  land  surveys,  and  the  i«ctangular  subdivisions  of  such  surveys. 
*  *  *  But  where  placer-claims  cannot  be  conformed  to  le^al  subdi- 
visions, survey  and  plat  shall  be  made  as  on  unsurve^ed  lands,    etc. 

From  the  foregoing  it  will  be  seen  that  placer  mming-daims  located 
after  May  10,  1872,  must  cbnform  as  nearly  as  practicable  with  the  pub- 
lic Purveys.  In  other  words,  the  location  of  a  placer-mine  upon  surveyed 
land,  made  after  May  10, 1872,  should  embrace  legal  subdivisions  of  the 
pubhc  lands,  where  the  same  can  be  done  without  interfering  with  the 
rights  of  other  bona  fide  mineral,  agricultural,  or  other  claimants  in  the 
same  tract. 

liVhere  placer-mines  are  situate  upon'  unsurveyed  land,  or  where,  by 
reason  of  some  other  bona  fide  claimant,  a  legal  subdivision  of  surveyed 
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land  cannot  be  embraced  in  an  application  tor  patent,  a  Burvey  must  be 
made  of  the  premises  for  which  a  patent  is  sought,  in  accorcumce  with 
circular  instructions  of  June  10,  1872. 

HOUNTAIN   TIOXB,   ZELLA,   AND  BOCKWKLL  LODXS. 

One  adverse  claim  was  rejected  because  filed  againsfc  three  applications.    Another  re- 
jected because  po  interest  was  shown.    Minority  of  adverse  claimant  considered. 

Acting  Gommissioner  Curtis  to  Register  and  Receiver^  ScUt  Lake  City, 

Utah,  June  9,  1878. 

This  office  has  examined  the  papers  in  case  of  the  application  of  Noiris 
W.  Mundj  and  Joseph  R  Widker,  for  patent  for  the  Mountain  Tiger 
lode ;  the  application  of  J.  B.  Walker,  for  patent  for  the  Zella  lode ;  the 
application  for  patent  for  the  Bockwell  lode,  made  by  J.  B.  Walker. 

Two  of  said  applications  for  patents  were  filed  in  jour  office  on  the 
fifth  March,  1878,  to  wit,  for  the  Mountain  Tiger  lode  and  the  Bockwell 
loda 

The  application  for  patent  for  the  Zella  lode  was  filed  in  jour  office 
on  the  eleventh  March,  1873.  The  applicants  for  patent  have  shown  a 
strict  compliance  with  the  law  and  instructions  in  each  case. 

On  the  third  May,  1873,  a  protest  was  filed  in  your  office  against  said 
applications  for  patents,  which  protest  is  sworn  to  by  Thomas  Davis,  as 
attorney  for  William  W.  Daly,  Charles  Qippert,  H.  S.  daines,  and  Edward 
Bell;  attached  to  said  protest  is  a  diagram  made  by  Thomas  Davis,  who, 
it  appears,  is  not  only  attorney  for  said  protestants,  but  also  deputy  min- 
eral surveyor.  This  protest  is  informal,  and  insufficient  to  warrant  this 
office  in  susfpending  proceedings  upon  said  applications,  and  for  the  fol- 
lowing reasons : 

It  is  contrary  to  the  spirit  and  letter  of  the  law  and  the  practice  of 
this  office  to  permit  one  person  or  association  of  persons  to  file  one  pro- 
test against  several  applications  for  pttents  for  separate  and  distinct 
lodes.  In  the  cases  under  consideration,  there  were  three  separate  and 
distinct  applications  for  patents  for  three  separate  and  distmct  lodes. 
Each  application  is  an  entirety,  and  rests  upon  its  own  merits. 

As  each  application  for  patent  imder  the  mining  act  is  for  a  separate 
and  distinct  portion  of  mineral  land,  parties  who  desire  their  adverse 
claims  considered  must  file  a  separate  and  distinct  adverse  claim  against 
each  application  separately. 

Adverse  claimants  who  desire  to  have  their  adverse  claims  considered 
must  strictly  comply  with  the  law  and  instructions,  and  file  with  the 
local  land  officers,  within  the  time  prescribed  by  law  and  in  proper  form, 
a  separate  and  distinct  adverse  claun  against  each  application  which  it  is 
alleged  conflicts  with  the  premises  owned  by  such  adverse  daimante. 

Where  applicants  for  patents  strictly  comply  with  the  law  and  instruc- 
tions, the  adverse  claimants  will  also  be  required  to  strictly  conform  to 
the  instructions  of  this  office  and  the  laws  of  Gongress. 

In  the  cases  under  consideration  it  is  not  dear  how  the  protestants 
could  in  any  way  be  injured  or  their  rights  prejudiced  by  the  issuance 
of  patents  as  applied  for,  as  the  New  Era  location  is  of  much  later  date 
than  that  of  eiiiier  the  Zella,  BockweU,  or  Mountain  Tiger  mines,  the 
mining  act  of  May  10,  1872,  sec.  14,  providing  what  the  respective  rights 
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of  the  parties  shall  be  where  '^  two  or  more  veins  intersect  or  cross  each 
other.'' 

The  protest  of  Wm.  W.  Daly  e^  oZ.  is  not,  in  the  opinion  of  this  office, 
such  an  adverse  claim  as  is  contemplated  by  the  mining  act,  and  cannot 
operate  as  a  bar  to  issuance  of  a  patent  as  applied  for. 

On  the  eighth  April,  1873,  George  C.  Bates,  as  attorney  for  W.  0. 
Anderson,  filed  a  protest  against  the  application  for  patent  for  the  Zella 
mine.  It  appears  from  the  papers  in  the  case  that,  on  the  first  Novem- 
ber, 1870,  James  Keller,  George  Carleton,  J.  E.  IHckerson,  E.  J.  Elzy, 
D.  £.  Oameron,  and  W.  G.  Anderson  located  twelve  hundred  linear  feet 
of  the  Zella  lode ;  and  that  on  the  twenty-sixth  November,  1870,  W.  C. 
Anderson  sold  his  interest  in  said  mine  to  Geo.  W.  Eaton  and  Joseph 
Leighton,  and  that  the  appticant  for  patent  has  the  record  title  to  uie 
whole  twelve  hundred  feet  by  purchase. 

It  appears  that  W.  0.  Anderson  was  not  of  age  at  the  date  of  said 
location,  and  that  he  is  now  but  twenty  years  of  age.  In  his  said  pro- 
test he  claims  that  his  conveyance  of  said  premises  was  null  and  void, 
he  being  a  minor  at  the  date  thereof. 

It  appears  that  W.  C.  Anderson  made  this  location  in  his  own  name. 
If  he,  being  a  minor,  was  doing  business  for  himself  and  in  his  own 
name,  as  appears  from  the  testimony,  he  had  the  right  to  dispose  of 
whatever  he  acquired  by  virtue  of  said  location. 

If  it  was  necessary  for  his  guardian  to  execute  the  deed  of  conveyance 
to  Eaton  and  I^eighton,  hereinbefore  referred  to,  it  was  also  necessary 
that  his  guardian  should  assert  the  adverse  claim  to.  sfdd  application  for 
patent. 

It  appears  that  W.  0.  Anderspn,  on  the  second  December,  1872,  by 
his  guardian,  executed  a  deed  for  said  two  hundred  feet  in  the  ZeUa 
mine  to  the  applicant  for  patent.  From  the  foregoing,  it  is  evident  that 
whatever  right^  titie,  or  interest  W.  C.  Anderson  may  have  had  to  the 
Zella  lode  by  virtue  of  location,  is  now  in  the  applicant  for  patent,  and 
the  protest  asserted  by  him  is  not,  in  the  opinion  of  this  office,  such  an 
adverse  claim  as  would  warrant  tiiis  office  in  suspending  proceedings 
upon  the  application  for  patent 

HOW  A   VEnr  LOKOEB   THAN  FIFTXEN  H1TNDBED   FEET  MAT  BE  LOCATED. 

Acting  Commissioner  Curtis  to  Hoyt  and  JBroihers^  Helena^  MontanOy 

June  17,  1873. 

There  is  no  provision  of  law  to  prevent  parties  from  locating  other 
claims  upon  the  same  lode,  outside  of  the  first  location  made  on  me  lode 
or  vein. 

If  a  lode  or  vein  three  thousand  feet  in  length  is  discovered,  two  loca- 
tions may  be  made,  each  of  fifteen  hundred  feet  thereon. 

•  BED  WABBIOB  LODE. 

Application  for  patent  was  rejected  because  of  insuffleient  and  improper  notioe. 

AcHng  Commissioner  Curtis  to  Register  and  Receiver^  8cdt  Lake  City, 

Utah,  June  18,  1873. 

This  office  has  carefully  examined  the  papers  in  case  of  the  application 
of  L  C.  Bateman,  for  patent  for  the  Bed  Warrior  lode.  West  Mountain 
mining  district,  Utah. 
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The  application  for  patent  tor  said  mine  bears  date  October  4,  1871, 
and  the  indorsement  nubde  by  the  register  thereon  shows  that  the  notice 
of  intention  to  apply  for  a  patent  and  a  diagram  of  the  claim  were  posted 
in  his  office  from  the  fouriii  October,  1871,  to  the  eighth  January,  1872. 

By  the  affidavit  of  John  R.  Murphy  and  Benjamin  F.  Oliver,  it  appears 
that  a  copy  of  said  notice  And  diagram  was  posted  upon  the  daim  from 
the  fifth  October,  1^71,  to  the  fifth  January,  1872. 

By  the  affidavit  of  Frank  Kenyan,  it  appears  that  the  notice  was  pub- 
lished in  the  ScUt  JLctke  Review  for  a  period  of  ninety  days,  commencing 
September  9,  1871. 

In  the  appUcation  for  patent,  in  the  notices  and  diagrams  posted  upon 
the  claim,  and  in  the  office  of  the  register,  and  in  the  pubhshed  notice, 
the  claim  is  described  as  follows : 

"The  discovery  monument  of  said  daim  is  located  about  two  miles 
southeast  from  the  town  of  Bingham,  at  the  head  of  Bingham  cafton,  at 
or  near  the  furnace-site  to  the  undersigned  bdonging.  *  *  *  From 
the  discovery  monument  said  daim  runs  N.  36^  30^  E.  600  feet  and  8. 
86°  30^  W.  600  feet,"  etc. 

On  the  twenty-ninth  April,  1872,  Thomas  Fitch,  attorney  for  the  ap- 
pUcant  for  patent,  informed  this  office  by  letter  that  the  location  of  the 
mine  had  been  given  inaocuratdy  in  the  application  for  patent,  ^  the 
mines  being  described  as  in  a  southeasterly  direction  from  Bingham 
CHty,  whereas  it  should  be  southwesterly." 

From  an  abstract  of  title,  certified  to  by  the  district  recorder,  it  ap- 
pears that  I.  C.  Bateman  and  four  others  located  1,200  linear  feet  of  the 
Red  Warrior  lode  on  the  twenty-fourth  January,  1871. 

There  is  ho  record  evidence  on  file  in  this  office  to  show  that  Mr. 
Bateman  has  ever  purchased  the  rights  of  his  co-locators,  or  that  he  has 
the  record  title  to  more  than  240  Imear  feet  of  the  Bed  Warrior  lode. 

From  the  foregoing  it  will  be  seen  that  the  proceedings  in  the  matter 
of  this  application  for  patent  have  been  very  ii^ormai  and  irregular,  and 
not  in  accordance  with  the  law  and  instructions. 

This  application  for  patent  was  filed  under  the  act  of  July  26, 1866. 

Said  act  requires  the  applicant  for  patent  to  file  with  the  register  and 
receiver  an  application  for  patent,  with  a  diagram  of  the  premises  sought 
to  be  patented,  and  "  tiiat  upon  the  filing  of  the  diagntm,  as  provided 
in  the  second  section  of  this  act,  and  posting  the  same  in  a  conspicuous 
place  on  the  claim,  together  with  a  notice  of  intention  to  apply  for  a  pat- 
ent, the  register  of  the  land-office  shall  pubhsh  a  notice  of  tne  same  m  a 
newspaper  published  nearest  to  the  locidion  of  said  daim,  and  shall  also 
post  such  notice  in  his  office  for  the  period  of  ninety  days." 

In  the  case  under  consideration  uie  notice  was  published  nearly  a 
month  prior  to  the  date  of  the  application,  and  for  tne  same  length  of 
time  before  the  notices  and  diagrams  were  posted  on  the  daim  and  in 
the  office  of  the  register,  and  not  during  the  ninety  days  of  posting 
notices. 

The  description  and  location  of  the  premises  as  given  in  said  notices 
and  diagrams  were  very  meagre,  and  admowledged  by  the  attorney  for 
the  applicant  to  be  incorrect. 

The  evidence  submitted  by  the  applicant  shows  that  he  has  the 
record  titie  to  240  linear  feet  only,  while  the  application  is  for  1,200 
zeeL. 
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la  view  of  these  inf onxuJitaes  and  irregularitiea  this  office  would  not 
be  aaihorized  to  issue  a  patent  upon  said  appUcation,  even  though  it  had 
been  clear  of  adTerse  daizusy  and  the  same  is  accordingly  rejected. 

REVIEW  OF   SAME. 

On  the  eighteenth  of  June  last,  this  office  rejected  the  application  of 
L  C.  Bateman  for  patent  for  the  Bed  Warrior  lode,  West  Mountain  mining 
district,  Utah,  for  the  following  reasons,  to  wit: 

First.  On  account  of  insufficient  and  erroneous  description  of  the 
premises  in  the  application  for  patent,  the  published  notice,  and  the 
notices  aaad  diagrams  posted  upon  the  claim  and  in  the  office  of  the 


Second.  Because  the  notice  was  not  published  the  same  ninety  days 
that  the  notices  and  diagrams  were  posted;  the  notice  having  been  pub- 
lished on  the  ninth  of  l&ptember,  1871,  and  for  ninety  dajjrs  thereafter, 
while  the  notices  and  diagrams  were  posted  upon  the  dami  October  5, 
and  in  the  register's  office  on  the  fourth  of  October,  1871. 

Third.  For  the  reason  that  there  was  no  record  evidence  on  file  to 
show  that  Mr.  Bateman  had  the  possession,  or  the  right  of  possession,  to 
1,200  linear  feet  of  the  Bed  Warrior  lode,  the  abstract  of  title  showing 
that  Mr.  Bateman  had  the  record  title  to  240  linear  feet  only. 

On  the  seventh  instant,  Mr.  Bateman  made  application  for  a  rehearing 
of  the  case,  and  filed  an  abstract  of  title  from  the  office  of  the  county 
recorder,  which  shows  that  the  applicant  has  now  the  record  title  to 
1,200  linear  feet  of  said  lode.  It  fdso  shows  that  the  record  title  to  said 
lode  was  in  D.  K  Buell  and  L  G.  Bateman  at  the  date  of  the  application 
far  patent,  and  that  the  applicant  became  the  sole  owner  of  said  lode  on 
the  twentyHBCcond  of  August,  1872,  nearly  eleven  months  after  a  patent 
had  been  iq^plied  for. 

Mr.  Bateman  also  filed  an  affidavit  in  the  case. 

After  a  careful  consideration  of  the  matter,  said  appUcation  for  a 
rehearing  is  overruled. 

INDIAN  TBBBITOBT. 


Commissioner  Drwnmond  to  H.  JET,  Angtoin,  Sherman^  Texas^  June 

26,  1873. 

The  minerals  in  the  Indian  Territory  are  reserved  by  the  United  States, 
and  this  office  has  no  control  whatever  over  the  lands  in  said  Territory. 

SAN   XAVIEB  MINE. 

AppHcation  for  patent  was  rejected  because  the  claim  not  legally  located.    Locations 

in  Arizona  considered. 

Commissioner  Drummond  to  Register  and  Heceiv'er,  JPrescoUj  Arizonaj 

July  10,  1873. 

On  the  twenty-fourth  March,  1878,  you  were  directed  to  call  upon  M. 
B.  Duffield  and  J.  Q*  Dickason,  who  made  mineral  entry  No.  3,  at  your 
office,  of  the  San  Xavier  mine,  for  proof  of  ownership  and  possession 
under  the  local  rules  or  regulations  of  miners  in  Tucson  mining  district, 
Pima  county,  Arizona  Territory. 

With  the  register's  letter  of  May  6,  1873,  was  received  a  copy  of 
notice  of  location  of  the  San  Xavier  mine,  duly  certified  under  the  seal 
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of  the  oounty  recorder  of  Pima  ooimty.  This  location-notice  shows  that 
five  persons,  M.  G.  Gay,  Wm.  Sirkland,  Fritz  Oourtzen,  Calvin  CuzinnOy 
and  John  Davis,  who  doubtless  acted  in  entire  good  faith  in  the  rna^Mr^ 
claimed  and  located  3,600  feet  of  this  lode. 

But  this  location  was  made  on  September  11, 1866,  nearly  two  months 
after  the  passage  of  the  Congressional  mining  enactment  of  Jnly  26, 
1866,  the  first  section  of  \^ch  declares  ''that  no  location  hereafter 
made  shall  exceed  two  hundred  feet  in  length  along  the  vein  for  each 
locator,  with  an  additional  claim  for  discovery  to  the  discoverer  of  the 
lode,"  etc. 

There  was,  then,  on  the  eleventh  September,  1866,  no  authority  of 
law  for  the  location  of  thirty-six  hundred  feet  of  a  lode  by  five  persons ; 
twelve  hundred  feet  being  the  greatest  extent  then  subject  to  location 
by  five  persons,  provided  they  were  the  discoverers,  or  one  thousand  feet 
if  claimed  simply  as  locators;  and  this  office  is  accordingly* unable  to 
issue  a  patent  upon  said  application  as  it  now  stands,  being  for  three 
thousand  feet  of  said  San  Xavier  mine. 

You  will  inform  the  applicants  for  patent,  as  the  locators  claimed  the 
San  Xavier  mine  as  discoverers,  that  they  will  be  allowed  to  take  twelve 
hundred  feet  along  the  line  of  the  lode^  in  which  event  the  monuments 
on  the  westerly  end  of  the  claim  would  have  to  be  moved  toward  the 
east  by  a  United  States  deputy  surveyor,  and  the  plat  and  field-notes 
amended  accordingly,  a  resurvey  of  the  premises  not  being  necessary. 

Should  the  applicants  prefer,  they  have  the  option  of  mRlriTig  reloca- 
tions under  the  act  of  May  10,  1872,  in  which  case  they  will  commence 
de  novoy  after  filing  notice  of  location  with  the  proper  local  officer.  The 
proceedings  in  that  event  will  be  the  same  as  though  no  previous  appli- 
cation for  patent  had  been  undertaken. 

Should  the  claimants  commence  de  novo,  the  surveyor-general  can 
adopt  the  field-notes  of  survey  already  made,  with  the  necessary  amend- 
ments as  to  distances  along  the  vein  and  comer  monuments,  thus  saving 
the  applicants  the  expense  of  a  resurvey. 

Af t^  the  expiration  of  the  sixty  days^  period  of  publication,  should  no 
adverse  claim  be  filed,  you  will  aUow  the  claim  to  be  entered,  issuing  the 
usual  certificate  and  receipts  of  the  current  number  and  date.  The  du- 
plicate receiver's  receipt,  of  course,  will  not  be  issued  until  the  one  now 
in  possession  of  the  claimants  is  first  delivered  to  the  receiver ;  upon 
proper  application  the  purchase-money  already  x>aid  on  the  former  entry 
(No.  3)  will  be  refunded. 

Hereafter  in  receiving  applications  for  mining-patents,  you  will  be  par- 
ticular to  ascertain  from  the  claimants : 

First.  Whether  th^y  claim  right  of  possession  under  the  local  customs 
or  rules  of  miners,  as  the  same  existed  in  the  district,  prior  to  the  adop- 
tion of  general  mining  regulations  bv  the  legislature  of  Arizona ;  and  if 
so,  require  satisfactory  proof  that  the  daim  is  occupied  in  aooordanoe 
with  such  customs  or  rules ;  certified  copies  of  the  regulations  in  foroe 
at  the  date  of  location  to  be  transmitted  with  the  case. 

Second.  Whether  the  application  is  for  a  claim  located  in  pursuance  of 
the  general  regulations  adopted  by  the  said  legislature,  (known  as  Chap- 
ter L  of  the  Howell  Code,)  and,  if  such  is  the  case,  require  satisfactoir 
proof  that  the  claimants  have,  in  making  their  locations,  complied  with 
such  regulations. 
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Third.  If  the  daimants  desire  patent  for  a  claim  located  in  accord- 
ance with  the  act  of  Congress,  approved  July  26,  1866,  you  will  observe 
that  the  location  does  not  exceed  two  hundred  feet  on  the  course  of  the 
vein  or  lode  for  each  person  who  is  a  party  to  such  location,  with  two 
hundred  additional  feet  for  the  discoverer,  or  three  thousand  feet  for  any 
association  of  persons  ;  which  three  thousand  feet  can  only  be  taken  at 
the  rate  of  two  hundred  feet  to  each  individual  comprising  such  asso- 
ciation, two  hundred  additional  feet  being  allowed  the  discoverer.  By 
which  it  will  be  perceived  that  to  locate  three  thousand  feet  on  any 
vein  or  lode,  required  not  less  than  fourteen  persons  where  one  was  the 
discoverer,  or  fifteen  persons  if  taken  without  reference  to  the  discovery 
daim. 

Fourth.  If  the  application  is  for  a  mine  located  since  May  10,  1872, 
the  iniL-nTnnTn  along  a  vein  or  lode,  that  can  be  located  by  one  person  or 
several  persons,  is  fifteen  hundred  feet,  and  three  hundred  feet  on  each 
side  of  the  center  of  the  vein  at  the  surface  is  the  greatest  width  of  sur- 
face-ground permitted  under  the  mining  act  of  May  10,  1872. 

FIBB  CLAY. 

Commiwioner  Drunrniond  to  O.  BUlingB,  8aU  Lake  CUy^  Utahy  July 

10,  1873. 

Lands  valuable  on  account  of  deposits  of  fire  clay  may  be  patented, 
on  compliance  with  the  mining  act  of  May  10,  1872. 

THBEX   HUNDBBD  AND   T¥nBNTY-8£VEN  ACBSS    OF  PLACEB-GBOUND    IN    A    SINGLE 

ENTRY. 

CammisHaner  Drttmmond  to  lUgUter  and  JReceiver^  Fair  Play^  Coir 

oradoy  July  10,  1873. 

Parties  holding  the  possessory  right,  in  accordance  with  the  local  laws, 
may  make  a  single  entry  of  three  hundred  and  twenty-seven  acres  of 
plaoer-ground  upon  cfnnlpliance  with  the  mining  act  of  May  10,  1872. 
[See  Part  IV.] 

MINEBAIA  DI800VEBED    APTEB  AOBIOULTUBAL  PATENT   HAS  ISSUED. 

ComfniBsioner  Drummond  to  Cyrus  Madden^  Port  Orford^  Oregon^ 

July  10, 1873. 

All  mineral  deposits  discovered  upon  lands  after  United  States  patent 
therefor  has  issued  to  a  party  claiming  imder  the  laws  regulating  the 
disposal  of  agricultural  lands,  pass  with  the  pateot,  and  this  office  has 
no  further  jurisdiction  in  the  premises. 

TUNNEL    OWNERS. 

Coman%99ioner  Drummond  to  L,  S,  David^  Ghraas  Valley^  California^ 

August  1, 1873. 

Locators  of  tunnels  under  the  act  of  May  10,  1872,  are  required  to 
use  reasonable  diligence  in  working  and  advancing  their  tunnels ;  other- 
wise such  tunnel  locations  are  treated  as  abandoned. 
Section  4  of  the  mining  act  referred  to  reads  as  follows : 
*'  But  failure  to  prosecute  the  work  on  the  tunnel  for  six  months  shall 
be  considered  as  an  abandonment  of  the  right  to  all  undiscovered  veins 
on  the  Ime  oi  said  tunnel*' 
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» 

There  is  no  specified  amount  to  be  expended  to  retain  ilie  ownership 
of  a  tunnel  location. 

MnONG-OLAniB  IN  ALASKA. 

Commissioner  Drummond  to  Qen,  JET.  Clay  Wood,  Portland^  Oregon, 

August  2,  1873. 

The  territory  of  Alaska  has  not  yet  been  organized  into  a  surveying 
district,  and  therefore  no  applications  for  patents  for  mining>lands  in 
that  territory  can  be  received  or  considered  by  this  office. 

mOOBPORATED   AND   UNINCORFOBATSD    ASSOCIATIONS. 

Commissioner  Drummond  to  Register  and  Receiver,  Carson  City,  Ne- 
vada, S^tember  11, 1873. 

Where  incorporated  companies  apply  for  patents  for  mining-claims, 
you  will  require  a  copy  of  their  certificate  of  incorporation  or  charter  to 
be  filed  with  the  application  for  patent. 

Where  an  association  of  persons,  unincorpcMrated,  apply  for  a  patent, 
the  published  notice,  the  register's  certificate  of  entry,  and  the  receiver's 
receipt  should  give  the  names  of  all  the  applicants. 

DATE  OF  LOCATION. 

Commissioner  Drummond  to  Register  and  Receiver,  Central   City, 

Colorado,  September  17, 1873. 

The  record  evidence  shows  that  the  Dunkirk  lode  was  not  located  until 
after  Ihe  passage  of  the  act  of  Congress  of  July  26,  1866,  and  record 
evidence  cannot  be  disregarded  in  cases  of  this  kmd. 

Where  parties  claim  under  a  location  made  under  the  mining  rules, 
their  title  cannot  have  an  inception  prior  to  date  of  a  notice  of  location 
in  which  their  names  or  those  of  their  grantors  appear. 

The  monuments  will  have  to  be  removed  from  their  present  position 
by  ^  United  States  deputy  surveyor,  and  placed  at  the  four  comers  of 
the  one  thousand  feet  claimed,  and  the  plat  and  field-notes  amended 
accordingly. 

The  applicant  has  failed  to  file  any  proof  of  improvements. 

RELOCATIONS  MUST  BE  MADS  IN  ACCORDANCE  WITH  LOCAL  LAWS. 

Commissioner  Drummond  to  Register  and  Receiver ^  Central  Cityy  Colo- 
rado, ^September  25, 1873. 

In  all  cases  where  a  party  claims  a  lode  which  has  been  relocated,  he 
should  furnish  proof  that  the  relocation  was  made  in  accordance  with 
the  territorial  law,  and  that  he  was  entitled  to  relocate  it. 

DATE  OF  LOCATION — ^HOW   DECIDED. 

Commissioner  Drummond  to  Britton  and  Qray,  Washington,  D.  C, 

October  11, 1878. 

The  location  of  the  Dunkirk  lode  is  for  3,000  feet,  which  shows  dearly 
that  the  location  was  intended  to  be  made  under  the  act  of  July  26, 1866, 
as  no  regulation  or  law,  prior  to  that  time,  authorized  the  location  of 
3,000  feet  for  a  mining-ckum  in  Colorado. 

The  date  of  the  location  is  September  3,  1867,  in  the  record.  This 
cannot  be  taken  or  considered  as  the  date  of  filing,  for  two  reasons,  viz: 
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Iflt  This  date  is  giTen  by  tlie  looaiors  themselveB  aa  the  date  of  their 
locatioxL 

2nd.  The  filing  of  this  notice  with  the  proper  recorder  was  on  the 
12th  of  September,  1867,  as  appears  by  the  indorsement  of  the  recorder 
thereon. 

Parties  are  bound  by  the  record  which  they  make,  and  it  has  been  the 
uniform  rule  of  this  office,  at  least  ^  since  1871,  to  confine  them  to  the 
dates  fixed  by  them  in  their  notice  and  record  of  location. 

PLAOSB-CUUMS  INGLUDINO  FIYS-AOBS  LOTS. 

CommiBaioiier  Drwnmond  to  Register  and  Receiver^  Sacrameiito^  OcUi- 

farnuM,  OOoder  23,  1873. 

It  is  obserred  that  said  entry  (of  a  placer-mine)  embraces  two'^fire- 
acre  lots. 

The  smallest  legal  subdivision  of  the  public  lands  is  a  ten-acre  tract, 
and  it  will,  therefore,  be  necessary  for  Mr.  Immer  to  have  a  survey  made 
of  the  premises  for  which  he  has  made  application  for  patent. 

SUIT  PBOmSD   IN   FAVOR  OF   APPLICANT. 

CatMnisnoner  Drumnumd  to  H,  B,  Moree^  Centred  City^  Colorado^ 

October  30,  1873. 

If,  as  you  state,  the  suit  commenced  against  the  applicant  for  patent 
has  been  decided  in  fiivor  of  the  applicant,  a  copy  of  the  decree  of  the 
court  in  the  case  should  be  filed  with  the  register  and  receiver,  with  a 
certificate  of  the  clerk  of  the  court  that  no  suit  is  pending  against  said 
applicant  brought  by  the  adverse  claimant,  bringing  into  question  the 
title  to  said  px^^>erty. 

COPIES  OF  OONVXTAHOIS  OB  AN  AB8TBA0T  OF  TITIiB  AND  COPT  OF  LOCATION  SHOULD 

BB  FILED  WITH  AN  ADVEBSE  CLAIM. 

Commiesioner  Drummond  to  Hempetead  <t  ITirkpatriekj  ScUt  Lake 

City,  Utah,  October  31,  1878. 

An  adverse  claimant  to  an  application  for  patent  for  a  mining-claim 
Bhould  file  with  the  other  papers  which  go  to  make  up  his  adverse  claim 
either  an  abstract  of  title  to  the  premises  claimed  by  him,  together  with 
a  copy  of  the  original  notice  of  location,  or  certified  copies  of  tiie  origi- 
nal notice  of  location,  and  the  deeds  of  conveyance  tracing  the  right  of 
possession  from  the  original  locators  to  such  adverse  claimant. 

Where  an  abstract  of  title  is  furnished,  instead  of  copies  of  the  origi- 
nal deed;  such  abstract  should  be  full  and  complete  and  properly  attested 
hy  the  seal  of  the  recorder. 

AFFIDAVITS  OF  P08TIN0S. 

Commieeioner  Drunwnond  to  Register  and  Receiver,  Centred  City,  Col- 
orado, Nov.  4,  1873. 

The  applicant  for  patent  for  the  Fingel  lode,  Griffith  mining  district, 
Colcmido,  informs  this  office  that  he  is  unable  to  furnish  the  affidavits  of 
the  parties  who  posted  the  notice  and  diagram  upon  said  lode,  one 
heing  dead  and  the  other  having  left  the  district. 

In  view  of  the  circumstances  of  this  case  yon  will  receive  the  affidavits 
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of  at  least  two  credible  peirBoiis  in  proof  of  such  posting,  who  are  oogni- 
zant  of  the  facts. 

IBON  CLAIMS. 

Commissioner  Drummond  to  Surveyor-General  Reed,  Cheyenne,  Wy- 
oming, J^oveifiher  18,  1873. 

Lands  containing  valuable  deposits  of  iron  can  only  be  entered  and 
patented  under  the  mining  acts  of  Congress.  The  proceedings  to  obtain 
patent  for  a  vein  or  lode  of  quartz,  or  other  rock  in  place,  bearing  iron, 
are  the  same  as  those  required  in  cases  of  applications  for  patents  for 
lodes  or  veins  bearing  gold,  silver,  copper,  etc 

If  the  claim  was  located  prior  to  May  10,  1872,  the  size  of  the  daim, 
botk  as  regards  the  length  and  width,  is  regulated  by  the  local  lawB, 
customs,  and  rules.  If  the  claim  was  discovered  since  May  10,  1872, 
the  size  of  the  claim  is  limited  by  the  act  bearing  date  the  tenth  Mi^r, 
1872. 

OSBTEnOATE  OF  IMPBOVICMKNTS. 

Acting  Commissioner  Curtis  to  Register  and  Receiver^  Fairplay,  Col- 
orado, November  20,  1873. 

Where  a  placer-claim  is  situate  upon  surveyed  lands  and  conforms  to 
legal  subdivisions  thereof,  no  survey  or  plat  is  required  of  the  claim,  and 
proof  of  improvements  may  consist  of  affidavits  of  parties  who  are 
fuTnilmr  with  the  claim  and  who  can  testify  understandingly  in  regard  to 
the  character  and  amount  of  improvements. 

JBNNT  LIND  VS,  KUBEKA. 

In  estimatinff  the  Rix^  days  of  publication,  the  first  day  of  pnblioation  is  excluded, 

and  the  last  day  included. 
l%e  jurat  to  the  adTerae  claim  must  be  made  by  the  i>arty,  and  cannot  be  made  by 

an  attorney. 
Where  several  paHies  unite  in  an  adverse  daim,  the  jurat  is  sufficient  if  made  by  one 

of  such  pemons. 
The  filing  of  an  adverse  claim  with  the  register  is  a  sufficient  filing. 
The  adverse  claim  of  the  Jenny  Lind  does  sufficiently  set  forth  the  nature  of  the 

claim. 
If  the  adverse  claimants  properly  allege  that  they  are  the  owners  of  the  daim,  it  is 

sufficient.     The  omission  to  file  an  abstract  of  title  is  an  irregularity,  and  should 

not  defeat  an  adverse  claim. 

Secretary  Delano  to  Commissioner  Drtmwnond,  November  24,  1873. 

I  have  carefully  examined  the  case  of  the  Bureka  Mining  Company  vs. 
The  Jenny  Lind  Mining  Company  et  cU.,  on  appeal  from  your  decision  of 
the  twenty-sixth  day  of  March,  1873.  I  caused  the  same  to  be  referred 
to  the  Assistant  Attomey-Qeneral  Smith  for  an  expression  of  his  views 
upon  the  questions  involved,  and  have  received  from  him  two  opinions, 
one  of  which  is  dated  September  30th  ult.,  and  the  other  the  twenty- 
second  inst.,  copies  of  which  you  will  find  inclosed. 

I  concur  with  him  in  the  conclusions  at  which  he  has  arrived,  and,  in 
accordance  therewith,  hold: 

First.  That  in  estimating  the  sixty  days  of  publication  requir^  by  the 
act  of  May  10,  1872,  the  first  day  of  pubhcation  should  be  excluded  and 
the  last  included. 

Second.  That  the  jurat  to  the  adverse  daim,  required  by  the  seventh 
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section  of  said  act,  must  be  made  by  ihe  party,  and  cannot  be  made  by 
an  attorney. 

Third.  That  where  several  parties  unite  in  an  adverse  claim,  the  jurat 
is  sufficient  if  made  by  one  of  sueh  persona. 

Fourth.  That  the  filing  of  an  adverse  daim  with  the  register  is  a  suffi- 
cient filing  under  the  said  act;  and 

Fifth,  uiat  the  adverse  daim  of  the  Jennv  lind  Mining  Company  does 
suffidently  set  forth  the  ^'nature"  of  said  daim. 

I  affirm  so  much  of  your  decision  as  rejects  the  adverse  daims  of  the 
May  Henrietta  lode,  the  Excelsior  lode,  and  the  King  David  lode ;  and 
reverse  so  much  as  rejects  the  adverse  daim  of  the  Jenny  lind  Mining 

Company. 

[Indoeme  No.  1.] 

AssUtatU  AUomey-Q^neral  W.  H,  SmUh  to  Secretary  Deiano,  Sep- 
tember 30,  1873. 

I  have  considered  the  appeal  of  the  Jenny  Lind  Mining  Company  and 
others,  adverse  claimants,  in  the  matter  of  the  application  of  the  Eureka 
Mining  Company,  for  a  patent  for  the  Eureka  and  Montana  lodes,  situ- 
ated in  Tintic  mining  district,  Juab  county,  Utah.  The  Eureka  company 
filed  their  application  on  the  twenty-fir&t  of  August,  1872,  under  the  act 
of  May  tenth^  1872,  and  on  the  twenty-fourth  of  August,  1872,  the  reg- 
ister gave  notice  of  such  application  by  publication  in  tiie  Weekly  Tribune 
of  that  date,  which  was  continued  for  sixty  days. 

The  Jenny  lind  company,  and  the  other  adverse  claimants  now  con- 
testing, filed  their  adverse  claims  with  the  register  of  the  proper  land- 
office.  These  filings  severally  bear  date  October  22,  1872,  at  11.30 
o'dock  p.  m. 

It  is  contended  by  the  Eureka  company,  that  as  a  matter  of  fact,  said 
adverse  claims  were  left  with  the  register  on  the  twenty-second  of  Octo- 
ber, 1872,  at  11.30  p.  m.,  at  his  house,  which  was  distant  about  a  quarter 
of  a  mile  from  the  land-office,  and  were  not  filed  in  the  office  of  the  reg- 
ister until  the  twenty-third  of  October,  1872,  and  that  such  filinfirs  in  the 
office  on  the  twenty-third  were  too  late,  the  sixty  days  of  publication 
having  expired  on  the  twenty-second.  It  is  also^contended  by  the  Eureka 
company  that  the  adverse  claims  of  some  of  them  were  not  prepared 
with  the  necessary  formality,  and  did  not  contain  proper  plats  of  survey 
or  abstracts  of  titie,  and  were  otherwise  defective. 

The  Commissioner  of  the  General  Land  Office  hdd  that  the  adverse 
daims  were  filed  one  dav  too  late,  and  therefore  he  rejected  them. 

I  shall  first  consider  the  question  whether  the  filing  was  too  late,  upon 
the  assumption  that  it  was  not  made  until  the  twenty-third  October, 
1872. 

The  sixth  section  of  the  act  of  May  10,  1872,  (17  Stats.,  93,)  provides 
that  an  applicant  for  a  patent  for  mineral  lands  shall  file  in  the  proper 
land-office  an  application  under  oath,  with  a  plat,  etc.,  and  that  ^'  the 
register  of  the  land-office,  upon  the  filing  of  such  application,  plat,  field- 
notes,  notices,  and  affidavits,  shall  publish  a  notice  that  such  application 
has  been  made,  for  the  period  of  sixty  days,  in  a  newspaper  to  be  by  him 
designated  as  published  nearest  to  said  claim,  and  he  shall  also  post 
such  notice  in  his  office  for  the  samejperiod.'^ 

The  seventh  section  provides :  "  lliat  where  an  adverse  claim  shall 
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hsye  been  filed  during  the  period  of  pnUication^  it  shall  be  upon  oath 
of  the  person  or  persons  making  the  same,  and  shall  show  the  nature, 
boundaries,  and  extent  of  such  adTerae  claim ;  and  all  proceedings,  ex- 
cept the  publication  of  notice  and  filing  of  the  affidavit  thereof^  shall  be 
stayed  until  the  controversy  shall  have  been  settled  or  decided  by  a  court 
of  competent  jurisdiction,  or  the  adverse  daim  waived." 

From  liie  foregoing  express  provisions  of  law,  it  appears  that  the  time 
of  publication  is  ''for  the  penod  of  sixty  days,"  and  that  the  adverse 
daim  must  be  filed  ''  during  the  period  of  publication,"  that  is,  during 
''the  period  of  sixty  days."  When  does  this  '^period  of  sixty  days 
begin,  and  when  terminate  1  Does  it  include  or  exdude  the  first  day  of 
publication  T  If  it  indudes  it,  then,  upon  the  assumption  that  the  ad- 
verse claims  were  not  filed  until  the  twenty-third  October,  they  were  filed 
one  day  too  late.  On  the  other  hand,  if  it  exdudes  it^  thm  the  filings 
were  in  time. 

The  inquiry  presented  is  one  which  has  been  a  vexed  question  for  cen- 
turies, and  has  been  dedded  differently  by  the  ablest  courts  in  this  country 
and  in  England.  It  has  been  appropriatdy  termed  the  controveraia  con- 
troversissinui,  (Griffith  vs,  Bogert,  18  How.,  162.)  I  shall  not  attempt 
to  review  the  cases,  for  the  reason  that  my  official  duties  are  such  as  not 
to  allow  the  necessary  time.  I  have  carefully  examined  them,  and, 
from  such  examination,  am  of  opinion  that  the  first  day  of  publication 
should  be  exduded.  When  a  computation  of  time  is  to  commence  from 
an  act  done,  the  day  on  which  the  act  is  done  is  to  be  exduded.  In  sup- 
port of  this  view  I  cite  the  following  authorities :  4  Kent,  108,  (note,)  11 
ed. ;  2  Parson's  Coni,  663,  (note ;)  Pope  vs.  Headen,  5  Ala.,  4^  ;  Lyon 
V8.  Hunt,  11  Ala.,  295 ;  Lang  vs,  Phillips,  27  Ala.,  311 ;  Kim  vs.  Osgood, 
19  Miss.,  60 ;  25  Miss.,  48  ;  Bigelow  vs.  Wilson,  1  Pick.,  485 ;  State  vs. 
Schwerle,  5  Pick.,  279 ;  Wiggins  vs.  Peters,  1  Met.,  127 ;  FarweU  vs. 
Bogers,  4  Gush.,  460 ;  Weeks  vs.  Hull,  19  Conn.,-  376 ;  Oarleton  vs. 
Bying,  16  Iowa,  588  ;  Caruthers  vs.  Wheeler,  1  Oregon,  194  ;  Judd  vs. 
Fulton,  10  Bart.,  117;  Bussell  vs.  Bussell,  11  Bart,  96;  Cornell  vs. 
Moulton,  3  Denio,  12 ;  Barr  vs.  Lewis,  6  Texas,  76 ;  State  vs.  Gascon, 
33  Miss.,  102 ;  Cann  vs.  Warner,  1  Houston,  (Del.,)  88;  Gk>rham  vs.  Wing, 
10  Mich.,  486 ;  Sheets  vs.  Selden,  2  Wall,  177 ;  Page  vs.  Weymouth,  47 
Maine,  238 ;  Walsh  vs.  Boyle,  30  Maryland,  262 ;  Thome  vs.  Mosher, 
New  Jersey  Eq.,  257 ;  Bex  vs.  Cumberland,  4  How.  &  M.,  378  ;  Gout 
vs.  Edwards,  11  Sim.,  434 ;  Wilkinson  vs.  Gaston,  9  Queen's  Bench,  141. 

The  cases  also  establish  the  proposition  that  when  there  is  a  doubt  as 
to  whether  the  day  in  which  an  act  is  done  should  be  induded  or  ex- 
duded, that  construction  should  be  adopted  which  will  support  a  con- 
tract or  deed,  rather  than  that  which  would  destroy  it ;  that  which  will 
prevent  a  forfeiture,  rather  than  that  which  would  create  one ;  and  in 
cases  of  statutory  enactment,  that  which  wiU  be  most  favorable  to  the 
party  for  whose  benefit  the  statute  was  enacted. 

In  the  case  under  consideration,  the .  provision  that  there  should  be  a 
publication  of  sixty  davs  was  made  for  the  benefit  of  adverse  claimants, 
and  for  the  purpose  of  giving  them  an  opportunity  to  assert  their  ad- 
verse claims ;  and  in  case  of  doubt  as  to  whether  the  first  day  of  publi- 
cation should  be  included,  or  exduded,  that  doubt  should,  in  my  opinion, 
be  dedded  in  favor  of  the  adverse  claimants.    I  have  proceeded  thus 
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far  upon  the  assiunption  that  the  adverse  claims  in  the  case  now  under 
ccmaideration  were  not  filed  until  tke  23d  October,  and  upon  such  as- 
sumption I  think  they  were  filed  in  time. 

There  is  another  view  that  may  be  taken  of  this  case,  which  leads  to 
the  same  conclusion.  These  adverse  daims  all  bear  an  official  in- 
dorsement that  they  were  filed  on  the  22d  October,  1872,  at  11.30  p.  m. 
Such  indorsement  is  prima  faeie  evidence  that  they  were  filed  in  the 
proper  office  at  that  date,  and  this  legal  presumption,  if  removed  at  all, 
must  be  removed  by  competent  evidence.  The  only  proof  that  has  been 
offered  to  rebut, this  presumption  and  show  that  there  was  no  filing  in 
the  land-office  until  the  2da  October  is  an  unsw(»n  certificate  of  the 
register  made  in  Washington  city,  on  the  1st  of  Maxch,  1873,  in  which 
he  states  that  the  adverse  claims  were  left  at  his  house  at  11.30  p.  m., 
October  22,  and  on  the  next  day  taken  to  the  land-office^  and  marked 
filed  as  of  the  22d,  11.30  p.  m. 

I  am  of  opinion  that  this  is  incompetent  evidence ;  tiiat  the  official 
act  of  a  sworn  officer  cannot  be  contradicted  or  explained  by  an  unsworn 
statement  like  this,  made  long  after  the  res  geatce. 

I  think  the  adverse  claims  were  filed  in  time,  and  that  the  Commis- 
sioner erred  in  rejecting  them  on  the  ground  that  they  were  not  so  filed. 

The  Commissioner  mentions  the  fact  that  some  of  the  adverse  claims 
were  irregular,  in  not  being  accompanied  with  a  plat  of  survey  and  field- 
notes.  It  is  pretty  satisfactorily  shown  in  the  evidence  that  tne  protest- 
ants  made  use  of  reasonable  means  to  procure  such  survey  and  field- 
notes,  and  that  they  were  prevented  from  so  doing  by  the  act  of  the 
Eureka  company  in  obtaining  control  of  the  United  States  deputy  sur- 
veyors, and  tiiereby  preventing  them  from  making  the  survey  for  adverse 
claimants. 

To  allow  that  company  to  exclude  the  adverse  claims  for  that  reason 
would  be  to  permit  it  to  take  advantage  of  its  own  wrongful  act.  The 
regulations  issued  by  the  Commissioner,  it  is  true,  require  that  there 
shall  be  such  a  plat  and  field-notes,  but  they  do  not  have  the  force 
of  law,  and  were  never  intended  to  operate  as  a  bar  where  an  applicant 
in  ffood  faith  has  done  all  that  was  in  his  power  to  comply  with  l^em. 

And  so  with  reference  to  the  abstract  of  title.  It  is  convenient  to 
have  such  abstract  for  the  purpose  of  showing  how  the  claimant  derives 
title,  and  therefore  the  adoption  of  the  rule  by  the  Commissioner. 

If  the  adverse  claimants  properly  allege  that  they  are  the  owners  of 
the  daim,  that  is  good  pleading,  and  st&cient  to  notify  the  applicant 
for  patent  of  what  is  claimed.  I  think  an  omission  to  file  this  abstract 
should  be  treated  as  an  irregularity  only,  and  not  as  a  defect  that  viti- 
ates the  adverse  daim.  No  one  is  injured  by  the  omission,  and  it 
would  be  extremely  technical  to  treat  it  as  good  cause  for  rejecting  the 
daim. 

I  have  now  noticed  all  the  objections  mentioned  by  the  Commissioner. 
Some  others  have  been  urged  in  the  argument  on  appeal.  It  is  ob- 
jected that  the  affidavit  to  the  adverse  claim  of  the  Jenny  Lind  company 
was  made  by  W.  J.  Hooper,  as  president  of  the  company,  and  that  there 
is  no  suffident  evidence  that  he  was  president.  It  is  claimed  that  the 
best  evidence  would  be  a  certified  copy  from  the  record  showing  his 
election.    Hooper  states  in  the  adverse  daim  that  he  is  the  president  of 


the  company,  and  swears  to  that  statement    That  is,  I  think,  suffident. 
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It  is  further  objected  that  there  is  no  sufficient  evidence  that  W.  M. 
Qillespie,  before  whom  Hooper  made  the  affidavit,  was  a  notary  public, 
or  had  authority  to  administer  oaths.  The  certificate  of  Gillespie  is 
under  his  official-  seal  as  notary  publia  That  is  sufficient  evidence  of 
his  being  notary,  The  power  to  administer  oaths  is  given  to  notaries 
public  in  any  State  or  Territory  by  the  act  of  Ccnoigress  of  September  16, 
1850,  (9  Stat,  468.)  It  is  also  objected  that  one  of  the  affidavits  on  file 
purports  to  have  been  made  before  a  person  as  justice  of  the  peace,  and 
that  there  is  no  evidence  that  such  person  was  a  justice  of  the  peace, 
except  his  own  signature  as  such  justica 

It  is  the  constant  practice  in  the  land-office  to  receive  and  consider 
affidavits  made  before  persons  professing  to  act  as  justices  of  the  peace, 
without  other  evidence  of  their  authority;  and  it  would  take  those  who 
practice  in  that  office  by  surprise  to  enforce  the  rule  that  such  affidaviU 
could  not  be  considered  without  proof  of  the  official  character  of  the  per- 
sons before  whom  they  are  taken  and  who  profess  to  be  justices  of  the 
peace.  I  think  the  objection  altogether  too  technical,  and  that  it  should 
be  overruled. 

It  is  further  objected  that  in  certain  of  the  adverse  claims  there  is  not 
sufficient  evidence  that  suits  have  been  brought  pn  such  claims,  witlun 
thirty  days  from  the  time  of  filing  them  with  the  register. 
-  It  appears  from  the  certificate  of  the  derk  of  the  court  that  the  per- 
sons who  brought  the  suit,  and  are  alleged  to  compose  the  unincorpor- 
ated company,  are  not  the  persons  who  originally  located  the  claim,  and 
therefore  it  is  said  the  company  is  not  the  one  which  filed  the  adverse 
daim. 

Mining-claims  are  constantiy  changing  owners.  They  are  often  as- 
signed slier  location  and  before  patent.  The  members  who  own  the 
stock  at  the  tim^  suit  is  brought  are  the  proper  parties  plaintiff,  and  it 
does  not  follow  that  the  company  is  not  the  same  because  the  stock- 
holders are  different  They  allege  that  they  compose  the  company,  and 
that,  I  think,  is  sufficient 

They  are  not,  and  should  not  be,  required  to  prove  that  they  are  the 
origmal  locators,  or  that  they  are  the  identical  persons  who  presented 
the  adverse  claim. 

Some  other  objections  are  made,  which  present  the  question  whether 
the  adverse  claimants  are  required  to  show  affirmatively  that  they  have 
complied  with  all  the  local  usages  and  customs.  I  think  they  are  not  If 
they  have  failed  to  comply  with  such  usages,  and  a  forfeiture  is  denounced 
for  such  failure,  that  is  a  matter  of  defensa 

There  is  still  another  objection,  of  more  gravity  than  some  I  have 
mentioned,  and  that  is  this:  It  is  argued  that  all  tiiese  adverse  daims 
were  improperly  filed,  because  they  were  filed  with  the  register  only, 
when  they  shoidd  have  been  filed  with  the  register  and  receiver. 

The  sixth  section  of  the  act  requires  that  the  application  for  patent 
shall  be  filed  ''in  the  proper  land-office ; '-  that  the  applicant  shall  post 
a  notice  of  such  application  on  the  land,  and  file  a  copy  of  the  notice  ''in 
such  land-office;"  that  the  register  of  the  land-office  "shall  publish  such 
notice  for  the  period  of  sixty  days,"  and  post  it  "in  his  office"  for  the 
same  period;  that  the  claimant  shall  file  "with  the  register"  a  certificate 
of  the  TJ.  S.  surveyor;  that  $500  worth  of  labor  h^  been  expended; 
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tiiat  at  fhe  expiration  of  the  sixfy  days  of  piiblioation  the  claimant  shall 
^file  his  affidaTit,  (without  saying-where,  but  manifestly  with  the  regis- 
ter,) showing  that  the  plat  and  notice  haye  been  posted  in  a  conspicuous 
place  on  the  claim  during  the  period  of  publication ;"  and  then  it  pro- 
ceeds that  *^if  no  adverse  daim  shall  have  been  filed  with  the  register 
and  reoeiyer  of  the  proper  land-office  at  the  expiration  of  the  sixty  days 
of  publication,  it  shall  be  assumed  that  the  applicant  is  entitled  to  a 
patent)*^  etc. 

Hie  OommiBsioiier,  in  his  regulations  issued  under  this  act,  required 
that  the  adverse  claim  should  be  filed  with  the  register,  or,  in  hid  absence, 
with  the  receiver.  Of  course,  the  Commissioner  camiot  make  the  law, 
and  if  he  has  made  a  regulation  that  is  in  confiict  with  it,  the  regulation 
must  fall 

Is  there  sudi  a  confiictt  Did  Congress  intend  that  these  claims  should 
be  filed  with  both  officers,  or  that  the  adverse  claim  should  be  in  dupli- 
cate? It  was  a  fact  well  known  to  Congress,  that  the  offices  of  register 
and  receiver  are  kept  together,  and  are  one  and  the  same  office.  GHiis  is 
almost  universally  the  case.  All  the  records  of  the  office  are  in  the  cus- 
tody of  th^  register.  The  receiver  has  but  little  to  do  with  them.  He 
receives  the  money  and  gives  a  receipt  therefor,  and  that  is  the  main 
part  of  his  duties.  A  filing  in  the  office  of  the  register,  with  him,  is  in 
substance  a  filing  vdth  the  receiver.  I  cannot  believe  that  Congress  in- 
tended that  the  same  document  should  be  taken  to  the  register  and 
receiver  and  marked  filed  by  each  of  them,  or  that  two  copies  should  be 
filed,  one  with  the  register  and  the  other  with  the  receiver.  That  would 
be  to  require  a  useless  thing,  which  should  never  be  presumed. 

I  prefer  to  hold  that  a  filing  with  the  register  was  a  filing  with  the 
register  and  receiver,  within  the  spirit  and  meaning  of  this  act. 

After  the  most  careful  consideration  that  I  have  been  able  to  give  this 
case,  I  am  of  opinion  that  the  decision  of  the  Commissioner  was  erro- 
neous, and  I  advise  that  it  be  reversed. 

[IndoBure  No.  2.] 

Assistant  Attorney- QenercU  Smith  to  Secretary  Delano,  Nov,  22,1873. 

In  the  case  of  the  Jenny  Lind  Mining  Company  and  other  adverse 
claimants  against  the  Eureka  Mining  Company,  before  you  on  appeal 
f  r(Hn  the  decision  of  the  Commissioner  of  the  Oeneral  Land  Office,  in 
accordance  with  your  request,  I  had  the  honor  to  give  my  opinion  upon 
the  merits  of  the  case  on  the  thirtieth  of  September  last.  Since  then 
other  points  have  been  made  by  counsel  for  the  Eureka  company,  and  at 
your  like  request  I  will  proceed  to  state  my  views  upon  them. 

The  Eureka  company  objects  to  each  of  the  following  adverse  claims, 
to  wit:  The  May  Henrietta  lode,  the  Excelsior  lode,  and  the  King  David 
lode,  for  the  reasons  that  they  were  severally  swoni  to  by  D.  Cooper  as 
attorney,  instead  of  bv  the  persons,  or  some  of  them,  who  are  alleged  to 
be  the  owners  thereoi  The  parties  owning  these  lodes  are  unincorpo- 
rated companies. 

The  seventh  section  of  the  act  of  May  10,  1872,  provides :  '^  That 
where  an  adverse  daim  shall  be  filed  during  the  period  of  publication, 
it  shall  be  upon  oath  of  the  person  or  persons  Tnn.lriT>g  the  same." 

It  does  not  provide  that  it  may  be  upon  the  oath  of  an  agent  or  attor- 
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ne^.  Without  statutory  authority,  an  attorney  cannot  make  the  oath 
for  his  client.  I  find  myself  obliged*  to  advise  that  the  aboYe-named 
adverse  claims  were  not  properly  verified,  and  for  that  reason  should  be 
rejected. 

It  is  further  obieoted  by  the  Sureka  company,  that  the  protest  and 
adverse  claim  of  tne  Jenny  Lind  company  was  sworn  to  but  by  one, 
(W.  G.  Hooper,)  where  it  should  have  been  sworn  to  by  all  the  persons 
composing  the  company. 

In  my  opinion,  the  statute  is  oompHed  with  when  any  one  of  the  per- 
sons asserting  an  adverse  claim  makes  affidavit  to  the  same.  Such  person 
is  the  representative  of  all. 

It  is  well  known  that  mining-claims  are  often  owned  by  many  personfi 
living  at  a  great  distance  from  the  mine.  To  require  each  owner  to  ap- 
pear in  the  land-district  where  the  mine  is  located,  and  make  affidavit 
before  an  officer  authorized  to  administer  oaths  in  that  district,  (as  must 
be  done  under  the  law,)  and  that,  too,  within  the  sixty  days  of  publication, 
would  be  an  unnecessarily  harsh  administration  of  tiie  law,  and  would  in 
many  cases  practically  nullify  the  right  of  presenting  an  adverse  claim. 
As  in  legal  proceedings,  one  plaintiif  or  defendant  may  maka  jurat  for 
his  co-plaintiffs  or  defendants,  sol  think  one  adverse  claimant  may  make 
it  for  sUl  his  co-claimants. 

It  is  further  objected  by  the  Eureka  company  that  the  adverse  claim 
of  the  Jenny  lina  company  is  defective  in  this,  that  it  alleges  owner- 
ship by  location  of  the  south  extension  of  the  Bullion  lode,  the  Queen 
Victoria  lode,  and  the  Pride  of  the  West  2d  lode,  while  the  record  of 
location  shows  that  they  were  made  by  persons,  some  of  whom  were  not 
members  of  the  Jenny  lind  company,  and  that  there  is  no  allegation  or 
proof  that  such  persons  have  ever  assigned  or  conveyed  their  interest  to 
the  company,  and  therefore  it  is  urged  the  adverse  claim  does  not 
''show"  its  'Voature"  as  required  by  the  seventh  section  of  the  act. 

I  suppose  that  the  provisions  of  law  relating  to  adverse  claims  should 
receive  a  reasonable  interpretation.  They  were  made  to  be  construed 
by  local  land  officers,  many  of  whom  have  never  had  a  legal  education, 
and  they  should  be  construed  as  men  of  good  practical  common  sense 
would  be  expected  to  construe  them.  It  was  never  intended  by  the 
law-makers  that  such  a  claim  should  be  construed  with  the  technical 
precision  that  a  lawyer  would  be  justified  in  applying  to  an  indictment. 

It  was  intended  that  the  instrument  should  be  so  drafted  as  to  inform 
a  person  of  good  sense  that  a  portion  of  the  mining-claim  which  he  was 
seeking  to  obtain  a  patent  for  did  not  belong  to  him,  but  did  belong  to 
the  protestant,  and  it  was  intended  that  this  should  be  done  with  such 
precision  as  to  fairly  advise  him  of  the  ^'nature,  boundaries,  and  extent  '* 
of  the  adverse  claim,  so  that  he  might  prepare  himself  to  establish,  on 
the  trial  before  the  courts,  his  own  and  defeat  the  adverse  dairn^ 

I  think  the  adverse  daim  of  the  Jenny  lind  company  does  furnish 
such  information  to  the  Eureka  company.  It  gives  the  boundaries  and 
extent  of  its  claim  with  such  precision  that  no  objection  is  made  on  that 
account.     The  objection  relates  to  the  '' nature  "  of  the  daim. 

It  alleges  that  it  is  the  ^  lawful  owner  and  entitled  to  the  possession 
of  about  deven  hundred  feet  of  the  said  Eureka  lode ;"  that  it  ^^is  the 
owner,  by  location  of  the  persons  composing  said  association,  and  in 
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posBessioiK  of  the  following-naiued  lodes  or  yeins  of  quartz  and  other 
rock  in  place  bearing  aflver  and  other  metals,  viz :  the  south  extension 
of  the  Bullion  lode,  the  Queen  Victoria  lode,  and  the  Pride  of  the 
West  2d  lode,  situated,  located,  and  recorded  in  the  Tintic  mining  dis- 
trict, Juab  county,  Utah  Territory;^'  that  '^on  the  seventeenth  &y  of 
March,  A.  D.  1871,  the  several  premises  hereinafter  described  were  min- 
era!  lands  of  the  pubhc  domain,  and  each  contained  a  vein  or  lode  of 
quartz  and  other  rock  in  place  bearing  and  containing  silver  and  other 
minerals,  and  said  premises  were  entirely  vacant  and  unoccupied,  and 
were  not  owned,  hdd,  or  claimed  by  any  person  or  party  as  mining- 
daims  or  otherwise,  and  that  while  the  same  were  so  vacant,  unoccu- 
pied, and  unclaimed  the  persons  (see  Exhibit  B)  forming  the  associa- 
tion known  as  the  Jenny  lind  Mining  Company,  each  and  all  being 
citizens  of  the  United  States  at  the  time,  did  enter  upon  and  explore 
and  discover  the  south  extension  of  the  Bullion,  containing  three 
thousand  (3,000)  feet,  linear  measurement,  which  was  located  March 
20  and  recorded  April  10,  1871,  the  Queen  Victoria  lode  containing 
two  thousand  (2,000)  feet,  linear  measurement,  located  March  17  and 
recorded  March  18, 1871,  and  ttie  Pride  of  the  West  2d  lode,  contain- 
ing sixteen  hundred  (1,600)  feet,  linear  measurement,  located  June  21, 
1871,  and  recorded  September  19,  1871." 

That  "the  said  Jennie  Land  company,  and  the  persons  composing  the 
same,  have  continuously  held  and  occupied  and  been  in  the  actual  pos- 
session of  the  mining  premises  and  lodes  since  the  date  of  lo^tion  of 
the  same,  with  the  knowledge  of  the  Eureka  company  and  its  agents, 
and  without  any  opposition  whatever  from  it"  (Eureka  company.) 
That  "  the  locators  of  said  lodes  and  the  Jenny  Ldnd  Mining  Company, 
respectively,  have  in  ail  respects  compHed  with  every  custom,  rule,  regu- 
lation, and  requirement  of  the  mining  laws  of  said  mining-district,  and 
thereby  became  and  are  owners,  (except  as  against  the  paramount  title  of 
the  United  States,)  and  the  rightful  possessors  of  said  mining-claim  and 
locations  " ;  and  that  '^  the  vice-president  of  the  Eureka  company,  at  the 
time  of  his  filing  the  application  therefor,  well  knew  that  the  Jenny 
lind  Mining  Company  was  the  owner  in  possession  and  entitled  to  the 
possession  of  so  much  of  said  mining-ground  embraced  within  the  sur- 
vey and  plat  of  said  applicant  as  is  hereinbefore  stated,  and  the  said 
Jenny  land  Mining  Company  is  entitled  to  all  the  silver  and  other  metals 
in  SBod  southern  extension  of  the  Bullion  lode,  the  Queen  Victoria  and 
ihe  Pride  of  the  West  2d  lodes." 

It  further  appears  from  the  statements  of  said  adverse  claim  that  the 
Eureka  company  on  the  tenth  day  of  October,  1872,  entered  into  a 
written  contract,  which  was  proffered  to  the  Jenny  lind  company,  but 
never  executed  by  it.  in  which  the  Eureka  offered  to  convey  to  the  Jenny 
lind,  when  x>atent  should  be  issued  to  it,  the  said  Bullion,  Queen  Vic- 
toria, and  Pride  of  the  West  lodes,  in  consideration  that  the  J^nn^  lind 
company  would  refrain  from  filing  an  adverse  claim  to  the  apphcation 
of  the  Eureka  company  for  patent. 

The  said  writing  contains  the  following,  (amonc^  other  things :)  ^  and 
whereas  said  party  of  the  first  part,'^  (the  Eureka  company,)  *'  has  no 
claim  to  any  part  of  said  Queen  Victoria,  Pride  of  the  West,  and  Bul- 
locations,  their  dips,  angles,  and  spurs." 
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The  aboYe  are  the  allegations  of  the  adyerse  blaim.  I  think  they  fairly 
inform  the  applicant  for  patent  of  its  nature. 

They  state  that  the  Jenny  lind  company  is  the  owner  of  said  Bullion 
and  other  lodes  by  location.  It  is  true  that  some  of  the  exhibits  show 
that  the  persons  who  organized  the  Jenny  Lind  company  were  not  iden- 
tical with  some  of  the  locators  of  said  lodes.  But  what  of  that  T  Sup- 
pose the  adverse  claim  had  alleged  ownership  by  location  and  the  exhib- 
its had  shown  ownership  by  purchase  f  The  claim  would,  undoubtedly, 
have  been  good.  The  material  thing  is  ownership,  in  accordance  wiw 
the  rules  and  regulations  of  miners.  All  that  is  alleged,  and  it  is  also 
alleged  that  the  Eureka  had  full  knowledge  of  the  ownership  and  pos- 
session, and  never  asserted  any  claim  to  the  contrary. 

The  statement  in  the  written  agreement  goes  furtner,  and  admits  that 
said  company  had  no  claim  to  any  part  of  the  said  lodes  of  the  Jenny 
Land  company.  It  is  claimed  that  this  admission  should  not  be  re- 
garded in  the  case,  because  it  was  made  pending  a  treaty  of  compromise. 
Grant  it ;  yet  it  is  the  admission  of  a  fact  made  without  any  stipulation 
that  it  should  be  without  prejudice,  and,  according  to  the  American  cases, 
is  receivable  as  an  admission  against  the  Eureka  Company.  Mount  vs. 
Bogart,  Anthon,  190 ;  Maney  vs.  Garter,  4  Conn.,  635 ;  Fuller  vs.  Hamp- 
ton, 6  Conn.,  416 ;  Sanborn  vs.  Neilson,  4  N.  H.,  501 ;  Delogey  vs.  Ben- 
toul,  1  Martin,  175 ;  Marvin  vs.  Bichmond,  3  Den.,  58 ;  Cole  vs.  Cole,  34 
Maine,  542. 

Now,. taking  all  these  allegations  as  true,  (which  must  be  done  in 
determining  tiie  sufficiency  of  this  adverse  daim,)  and  I  do  not  see 
how  it  can  be  claimed  that  the  Eureka  company  is  not  sufficiently  in- 
formed of  the  nature  of  the  claim.  I  think  it  was  so  informed,  and  I 
advise  that  so  much  of  the  Commissioner's  decision  as  rejected  the  Jenny 
liind  Mining  Company's  adverse  claim  be  reversed,  and  so  much  as  re- 
jected the  other  adverse  claims  be  affirmed. 

EXPKNDITUBE    THAT    SHOULD  BE    SHOWN  UPON   THE  PIAT    AND  FIELD-NOTES  OF 

SUBVBY. 

Where  a  mill-site  is  applied  for,  in  oonneotion  with  a  lode-daim,  the  |I600  expendi- 
ture is  not  required  to  be  upon  the  mill-site,  but  upon  the  lode-daim  only. 

The  $500  expenditure  must  be  shown  upon  the  plat  and  field-notes  of  each  of  the 
four  classes  of  claims  contemplated  by  the  mining  statiftes. 

Commissioner  Drummond  to  JSurveyor-GenercU  Lessig^  Denver,  Colo- 
rado, March  10, 1874. 

The  15th  section  of  the  mining  act  of  May  10,  1872,  provides  ^'  that 
where  non-mineral  land  not  contiguous  to  tne  vein  or  lode  is  used  or 
occupied  by  the  proprietor  of  such  vein  or  lode  for  mining  or  milling 
purposes,  such  non-adjacent  surlhoe-ground  may  be  embraced  and  in- 
cluded in  an  application  for  a  patent  for  such  vein  or  lode,  and  the  same 
may  be  patented  therewith,  subject  to  the  same  preliminary  requirements 
as  to  survev  and  notices  as  are  applicable  under  this  act  to  veins  ex  lodes." 

If,  therefore,  a  party  who  has  improved,  held,  and  worked  his  mine  in 
accordance  wiUi  the  local  law  and  Congressional  enactments,  and  who 
has  expended  in  actual  labor  and  improvements  thereon  an  amount  of 
not  less  than  five  hundred  dollars,  desires  to  include  in  his  application 
for  patent  therefor  "  non-mineral  land  not  contiguous  to  the  vein  or  lode 
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10^  uBed  or  ooonpidd  by  the  proprietor  of  suoh  vein  or  lode  for 
minizig  or  milling  purposes,^  it  will  only  be  necessary  for  such  applicant 
to  fmnish  eyidence  that  five  hundred  dollars  have  been  expended  upon 
the  lode-claim. 

In  other  words,  where  a  party  applies  for  a  lode-claim  and  mill-site  in 
the  same  application,  the  act  does  not  require  that  five  hundred  dollars 
ahall  have  been  eacpended  upon  the  mill-site,  but  upon  the  lode-daim 
only. 

The  mining  act  of  May  10,  1872,  providee  for  patenting,  1st,  lode- 
claims  ;  2d,  plaoer-daims ;  3d,  mill-sites,  and  4th,  lode-claims  and  mill- 
sitea ;  and  the  plat  and  field-notes  of  survey  of  either  of  these  classes  of 
claims  should  show  that  an  amount  of  not  less  than  five  hundred  dol- 
lars have  been  expended  upon  the  claim  in  actual  labor  and  improv^nente. 

AMKUAL  EXPSNDITUBES  ABB  NOT   BBQUIBED  UPON  PLACBBrOLAIMS. 

^eUng  CommUHoner  Curtis  to  R,  B,  jPatton^  JSlioeetiandy  CcUi/emiOy 

April  25,  1874. 

The  only  reference  made  to  the  subject  of  annual  expenditures  upon 
mining-claams  is  found  in  said  6th  section,  (B.  S.  2324,)  which  provides 
that  on  each  claim  located  since  May  10,  1872,  one  hundred  dollars  shall 
be  annually  expended,  and  on  all  claims  located  prior  to  said  date,  ten 
dollars'  worth  of  labor  shall  be  performed  or  improvements  made  each 
year /or  each  one  hundred  feet  in  length  cUong  the  vein. 

The  10th  section  of  said  act  of  May  10,  1872,  (B.  S.  2331,)  provides 
that  the  act  of  July  9, 1870,  ^<  shall  be  and  remain  in  full  force,  except  as 
to  the  proceedings  to  obtain  a  x>&tent,  which  shall  be  similar  to  the  pro- 
ceedings prescribed  by  sections  six  and  seven  of  this  act  for  obtaining 
patents  to  vein  or  lode-claims." 

The  10th  section,  taken  in  connection  with  the  6th  section  of  the  act 
of  May  10, 1872,  makes  it  clear  to  my  mind  that  it  was  the  intention  of 
Congress  to  require  annual  expenditures  only  upon  vein  or  lode-daims, 
leaving  placer-claims,  as  they  had  been  previous  to  the  passage  of  said 
act,  subject  to  the  operation  of  the  local  laws,  rules,  regulations,  and 
customs. 

BBLLWBTBBB  LODB. 

▲  protest  to  be  conBidered  must  be  sworn  to  before  an  officer  anthorized  to  admin- 
ister oaths  in  the  hmd-distriot  where  the  claim  is  situated. 

Contestants,  notwithstanding  default  in  making  protest,  may  be  considered  as  parties 
to  the  contest  for  the  purpose  of  showing  from  the  reoord  that  the  daunants 
have  not  complied  with  the  requirements  of  the  law. 

The  publication  of  notices  in  mining  cases  may  be  in  newspapers  published  weekfy, 
but  must  cover  the  full  period  of  sixty  days.  A  publication  m  a  weekly  paper 
for  nine  successive  weeks  (nine  insertions)  is  not  a  publication  "  for  the  ^riod 
of  sixty  days.'* 

Secretary  Delano  to  Commissioner  Drumamond,  April  30, 1874. 

I  have  considered  the  appeal  of  John  H.  McMurdy  et  al.,  adverse 
claimants,  from  your  decision  of  October  29,  1878,  in  ihe  matter  of  the 
application  of  Eli  S.  Streeter  and  Thomas  McOunniff  for  patent  to  six 
hundred  linear  feet  of  the  Bellwether  lode,  Central  City  land-diatrict^ 
Ck>larado. 

you  dismissed  the  adverse  claim  of  McMurdy  et  al.  on  the  ground 
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that  the  protest  filed  was  not  sworn  to  before  an  officer  authorized  to 
administer  oaths  in  the  land-district  where  the  claim  is  situated,  follow- 
ing herein  the  rule  laid  down  in  the  recent  case  of  the  Dardanelles  Mining 
Company  vs.  The  Calif  omia  Silver  Mining  Company,  decided  by  the  De- 
partment October  28, 1873.  Your  decision  is  to  this  extent  correct^  and 
is  hereby  affirmed. 

It  is  asserted,  howerer,  upon  appeal,  that  the  claimants  have  not  com- 
plied with  the  requirements  of  the  act  of  May  10,  1872,  in  the  prosecu- 
tion of  their  daim,  and  that,  notwithstanding  th^  (contestants^)  default, 
iliey  are  entitled  to  show  such  non-compliance,  and  thereby  defeat  the 
claun  of  the  applicants  for  a  patent  under  the  present  proceedings. 

The  right  here  contended  for  is  expressly  given  by  the  last  dauae  of 
the  sixth  section  of  the  act  of  May  10,  1872,  (under  which  act  all  the 
proceedings  in  this  case  were  instituted,)  which  is  in  the  following 
words,  viz:  ^'And  thereafter  no  objection  from  third  parties  to  the  issu- 
ance of  a  patent  shall*be  heard,  except  it  be  shown  that  the  applicant  has 
failed  to  comply  with  this  act.^' 

The  contestajits  are,  therefore,  to  be  considered  as  parties  to  the  con- 
test for  the  purpose  of  showing  from  the  record  that  me  claimants  have 
not  complied  with  the  requirements  of  the  act. 

For  the  purposes  of  this  case  it  is  onl^  necessary  to  notice  one  of  the 
objections  raised  by  the  appellants,  viz.,  that  the  publication  of  the 
notice  of  application  was  not  made  in  compliance  with  the  terms  of 
the  act. 

The  publication  was  made  in  a  weekly  paper,  The  Colorado  Jdiner, 
for  nine  successive  weeks,  nine  insertions,  the  first  being  in  the  issue 
dated  February  6, 1873,  and  the  last  in  the  issue  dated  April  3,  1873. 
Was  this  a  publication  '^for  the  period  of  sixt^  days?"  I  think  not 
The  language  of  the  act  is  plain.  "The  register  of  the  land-office 
*****  shall  publish  a  notice  that  such  application  has  been 
made  for  the  period  of  sixty  days  in  a  newspaper  to  be  by  him  designated," 
etc.  It  does  not  direct  a  publication  once  a  week  for  eight  weeks,  or 
two  months,  but  for  a  certain  period,  viz.,  sixty  days.  The  publication 
may  undoubtedly  be  made  in  a  paper  published  weekly,  but  it  must 
cover  the  full  period  named.  The  time  elapsing  between  the  first  and 
the  last  insertions  must  include  the  full  period  of  sixty  days.  From  the 
6th  of  February,  1873,  to  the  3d  dav  of  April,  1873,  including  the  first 
day  of  pubHcation,  (which  I  think  should  be  excluded,)  there  were  only 
fifty-seven  days,  viz.,  in  February  twenty-three,  in  March  thirty-one,  and 
in  April  three — ^total,  fifty-seven.  This  was  clearly  not  a  publication 
"for  the  period  of  sixty  days." 

The  statute  having  in  thiis  material  requirement  been  disregarded,  the 
publication  as  made,  and  all  subsequent  proceedings  founded  upon  it, 
were  irregular  and  invalid. 

IBON  OLADCS. 

AiMng  Comaniwioner  Curtis  to  Andrew  I.  Stetwarty  Salt  Lake  CUy^ 

Utah,  May  %,  1874. 

Iron  lands  may  be  patented  under  the  mining  acts  of  Congzess, 
Where  the  iron  is  found  in  lodes  or  veins,  or  in  rock  in  place,  the  pro- 
ceedings to  obtain  patent  are  the  same  as  those  prescribed  in  the  mining 
act  of  May  10, 1872,  in  case  of  vein  or  lode-claims. 
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"Where  the  iron  is  not  found  in  rock  in  place,  the  proceedings  to  obtain 
GoYemment  title  are  the  same  as  those  prescribed  oy  said  act  in  case  of 
plaoer-daims. 

0A80ADB  IiODB. 

Applioation  f6r  patent  rejected,  beoanse — 

1.  The  notice  was  published  without  the  knowledge  of  the  register. 

2.  Hie  notice  was  not  published  in  a  newspaper  designated  as  published  nearest 

the  daim. 
S.  The  record  title  was  found  defective ;  and 

4.  A  previous  application  had  been  made  for  the  same  premises,  which  was  with* 

drawn  pending  a  suit  in  court  commenced  by  tne  adverse  claimant. 

^eiing  Commissioner  Curtis  to  Register  and  MeceivsTy  Central  City^ 

Colorado,  May  7,  1874 

I  have  carefully  examined  the  papers  in  the  case  of  the  application  of 
J.  B.  Lewis  for  patent  for  fourteen  hundted  linear  feet  of  the  CSascade 
lode,  Cascade  mining  district^  Clear  Creek  county,  Colorado. 

This  application  was  filed  in  the  local  office  on  the  20th  March,  1873, 
and  the  notice  published  in  the  Daily  Colorado  Herald  on  the  same 
<]Ay,  and  thereafter  for  the  period  of  sixty  days. 

Th»  mining  act  of  May  10, 1872,  proyides  for  the  patenting  of  mining- 
claims,  and  clearly  sets  forth  the  mannw  of  proceeding  to  obtain  Qov- 
erament  titla 

One  of  the  conditions  precedent  to  obtaining  patent  for  a  mining-claim 
is,  that  "the  register  of  the  land-office  *  *  *  shall  publish  a  notice 
that  such  apphcation  has  been  made  for  the  period  of  sixty  days  in  a 
newspaper,  to  be  by  him  designated  as  published  nearest  to  said  elaimy 

In  the  case  under  consideration  it  appears  by  the  sworn  statement  of 

5.  P.  Lathrop,  .who  was  register  of  the  Central  City  land-office  at  the 
date  of  the  filiiig  of  said  application,  "that  on  the  2d  day  of  Muxsh,  1873, 
during  his  absence  from  said  office,  John  B.  Lewis  filed  in  said  office  an 
application  for  patent  for  the  Casoade  lode,  situated  in  Cascade  mining 
district,  Clear  Croek  county,  Colorado  Territory ;  that  without  the  knowl- 
edge and  authority  of  affiant,  the  receiver  of  said  land-office  caused  a 
notice  of  said  apphcation  to  be  published  in  the  Colorado  Herald  instead 
of  the  Qeorgekjwn  Miner,  in  which,  to  the  best  of  my  knowledge  and 
belief,  it  should  haVe  been  published." 

By  the  affidavit  of  Francis  F.  Brun^  ^^P^ty  mineral  surveyor  for  said 
district,  it  appears  that  the  premises  described  in  the  application  for 
patent  are  about  four  miles  from  G^rgetown,  and  about  twelve  nules 
from  Central  City. 

From  the  foregoing  it  will  be  seen  that  the  notice  was  not  published 
in  accordance  wiui  the  law,  having  been  published  witho^at  ike  Knowledge 
of  the  register,  and  not  in  a  pc^^er  published  nearest  the  daim. 

The  register  has  been  accustomed  to  publish  the  notices  of  applica- 
tioDs  for  patents  for  mining-claims  situate  in  Cascade  district,  Clear 
CredL  county,  in  the  Colorado  Miner,  which  is  published  near  to  said 
district,  and  within  the  county,  and  parties  owning  daims  in  that  district 
had  a  right  to  expelt  that  notices  of  intentions  to  apply  for  patents 
for  mines  in  said  district  would  be  publiahed  in  the  Colorado  Miner j 
and  not  in  a  paper  published  in  anouier  county  and  at  a  much  greater 
distance. 
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The  application  for  patent  describeB  fourteen  hundred  feet  of  the  Oas- 
cade  lode.  The  abstract  of  title  shows  that  the  original  locators  of  said 
lode  conveyed  their  respective  interests  to  James  G.  Thorn. 

It  appears  that  there  is  a  defect  in  the  deed  from  Thorn  to  Moses  M. 
Fuga,  the  grantor  of  the  applicant  for  patent,  and  the  original  deed  from 
said  Thorn  to  J.  Warren  Brown — on  nle  with  the  case — conveys  to  the 
said  Brown  1,600  feet  of  the  said  Cascade  lode,  "being  the  same  property 
claimed  fraudulently  by  M.  M.  Fuga  and  his  grantees,  a  deed  of  which 
property  the  said  Fu^a  obtained  from  the  said  first  party  (James  O. 
Thorn)  by  fraud,  whi(£  said  deed  was  never  acknowledged  by  the  said 
party  of  the  first  part." 

In  addition  to  all  these  irregularities,  it  appears  by  the  papers  in  the 
case  that  Mr.  Lewis  made  application  for  patent  for  his  cl^m  on  said 
Cascade  lode  on  the  8th  of  April,  1872,  and  that  an  adverse  claim  was 
filed  against  the  same  by  J.  Warren  Brown  within  the  time  prescribed 
by  law,  and  suit  commenced  thereon,  and  that  while  said  suit  was  pend- 
ing, Mr.  Lewis  withdrew  said  application  and  commenced  a  new  appUca- 
tion,  as  hereinbefore  recited. 

In  view  of  these  facts  Mr.  Lewis  could  not  receive  a  patent  upon  his 
present  application,  even  though  no  adverse  daim  had  been  asserted. 

The  apjuication  of  Mr.  Lewis  is  hereby  rejected. 

NOBTHEBN  LIOHT  AND  FAIBVIEW  MIMES. 

PublioatioB  of  notioe  in  mining  applioatioiiB  most  be  made  in  only  one  newspaper 

for  the  period  of  sixly  days. 

CommisHoner  JBurdett  to  HegUter  and  JRecewery  SaU  LaJce  OUy^  Utah^ 

Jtme  16, 1874. 

The  notices  in  case  of  the  applications  for  patents  for  the  Northern 
light  and  Fairview  mines,  Utah,  were  published  in  the  M^uiotiffnefU 
newspaper  one  day,  in  the  JEvening  JoumaX  forty-one  days,  the  Bingham 
Oafton  jPianeer  seventeen  days,  and  in  the  Salt  Lake  Merald  fifteen  days, 
for  the  reason  that  the  three  first-named  newspapers  suspended  after  the 
said  notices  had  been  published  therein  for  the  respective  periods  of 
time  named. 

This  cannot  be  considered  a  publication  within  the  meaning  of  the 
mining  act.  The  notice  should  be  published  for  the  period  of  time  re- 
quired by  law  in  one  newspaper. 

JEFFERSON  V8,  PENNSYLVANIA. 

Commissioner  JBurdett  to  Register  and  JReceiver^  MarysmUe^  CaUfor- 

nia,  July  21,  1874. 

When  papers  have  onoe  been  filed  with  you,  they  become  a  part  of  the 
record,  and  can  neither  be  withdrawn  nor  returned,  but  rnuie^  be  trans- 
nutted  to  this  office  with  the  other  papers  in  the  case. 

If  a  party  files  an  adverse  claim  to  an  appHoation  for  patent,  and  for 
any  reason  concludes  not  to  prosecute  the  same,  he  may  file  with  you  a 
written  statement  of  the  fact  that  he  does  not  intend  to  longer  contest 
the  right  of  the  applicant,  in  which  event  all  the  W^ers  filed  W  the  ap- 
pUcant  and  the  adverse  claimant  will  be  transmitted  to  this  office  when 
the  entry  has  been  made. 
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BB0Oin>  SUIT. 

CommiMianer  BurdeU  to  Register  and  JReeeivery  Helenc^  MontatM^ 

July  24^  1874 

(In  case  of  Wood  vs.  Hyde!) 

On  the  22d  day  of  November,  1873,  in  open  court,  the  said  adverse 
daimants  ^  entered  their  discontinuance  of  their  suit  herein,  whereupon 
said  court  rendered  judgment  against  the  said  plaintiff  for  eosts." 

It  appears  that  the  said  adverse  claimants  commenced  a  second  suit 
against  said  applicants  on  the  28th  November,  1873,  bringing  into  con- 
troversy the  rigut  of  possession  to  a  portion  of  the  premises  described 
in  said  application  for  patent.  No  suit  is  now  pending  which  was  com- 
menced within  the  time  allowed  by  said  decision  of  Apnl  5,  1872. 

The  only  suit  now  pending  was  commenced  more  than  eighteen  months 
after  the  said  decision  was  rendered,  and  the  case  will  be  taken  up  for 
final  action  in  its  regular  order  as  though  no  adverse  claim  had  been 
filed. 

SEVBN-THIBTY  LODX. 

The  examination  of  an  application  for  patent  nnder  the  mining  laws  should  prooeed 
beyond  the  papers  filed  in  the  case  and  into  those  general  records  of  the  Gen- 
eral Land  Offloe  which  evidence  the  final  disposition  made  of  the  public  domain ; 
and  if  it  is  found  that  any  part  of  the  premises  applied  for  have  been  previously 
disposed  of,  an  express  exception  thereof  should  be  inserted  in  the  subsequeii 
patent. 

Oommieeianer  Burdett  to  Britton^  Gray  A  Drummond^   Washington, 

D.  C,  August  17, 1874. 

On  the  4th  ibstant  a  decision  was  rendered  by  this  office  in  the  matter 
of  the  application  of  Samuel  Watson  et  al.  for  patent  for  the  Seven- 
Thirty  lode,  Colorado,  in  which  occurs  the  following  recital :  That  '^  it  is 
also  shown  that  the  Hercules  lode  does  not  follow  the  surface-ground 
patented  to  said  company  throughout  its  entire  length,  but  that  it  leaves 
the  surface  near  the  southwesterly  end  of  the  survey  of  the  surface- 
ground,  and  underlies  a  portion  of  survey  No.  136." 

It  is  then  held  as  follows :  '^  The  United  States  having  conveyed  to 
said  compcmy  the  entire  surface-ground  embraced  by  said  survev  No. 
112,  and  3,000  linear  feet  of  the  Hercules  lode,  in  accordance  with  the 
provisions  of  the  mining  act  of  July  26,  1866,  a  clause  will  be  inserted 
m  the  patent  to  said  Watson  et  ail,  for  said  claim  when  issued,  excepting 
from  the  conveyance  the  surface-ground  and  lode  conveyed  to  said  In- 
ternational Muung  and  Exchange  Company  by  said  patent,  dated  Sep- 
tember 3, 1872." 

On  the  7th  instant  you  filed  in  this  office  a  ''  protest "  against  said 
dedsion,  quoting  and  particularly  objecting  to  the  following  sentences 
of  the  before-mentioned  recital,  viz :  '^  It  is  also  shown  that  the  Hercules 
lode  does  not  follow  the  suxiace-ground  patented  to  said  company 
throughout  its  entire  length,  but  that  it  leaves  the  surface-ground  near 
the  southwesterly  end  of  the  survey  of  the  surface-ground,  and  under- 
lies a  i>ortLon  of  survey  No.  136." 

Your  protest  is  also  understood  by  its  general  terms  to  be  directed 
against  the  proposed  insertion  in  the  pat^t  to  the  Seven-thirty  lode 
of  a  dause  excepting  from  the  conveyance  the  surface-ground  and  lode 
conveyed  to  the  said  company  by  pat^t  dated  September:  3, 1872.  *  *  * 
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The  decision  of  the  4th  inBtant,  against  which  your  protest  is  made, 
embraces  as  findings  or  official  conclusions  in  the  nature  of  a  final  judg- 
ment of  the  office— 

1st.  That  the  applicants  have  shown  compliance  with  the  law,  and  are 
entitled  to  receive  a  patent ;  and, 

2d.  That  such  patent  shall  issue,  but  with  an  excepting  clause  as  to 
certain  surface-ground  and  lode  theretofore  conveyed  by  patent  to  other 
parties. 

Nothing  more  than  this,  which  is  so  in  the  nature  of  an  adjudication 
as  that  it  might  be  held  restrictive  of  or  so  definitive  of  rights  as  to  be 
binding  on  either  parties  or  privies,  is  found  or  intended  to  be  embraced 
by  the  recitals  of  said  letter. 

The  particular  recital  embraced  and  quoted  in  your  protest  is  in  the 
nature  of  inducement  or  introduction  only  to  the  specific  findings  that 
exception  shall  be  made  in  the  patent. 

The  real  question  involved,  therefore,  is :  Is  it  the  duty  of  this  office, 
upon  the  record  as  it  stands,  to  insert  or  to  omit  the  exception  com- 
plained of,  and  as  preliminary  thereto  what  proofs,  proceedings,  and  rec- 
ords should  be  considered  in  reaching  a  conclusion  upon  that  question? 

It  is  conceded  that  a  protest  has  no  such  office  to  perform  as  that, 
upon  its  beiog  filed,  any  right  of  intervention  accrues  save  only  in  the 
nature  of  a  dudlenge  of  the  appHcant^s  own  showing,  or  that  through  its 
instrumentaJity  any  trial  of  unascertained  rights  may  be  authorized. 

It  is  held  that,  for  ascertaining  the  proper  and  necessary  recitals  of 
a  patent  in  a  given  case,  the  apphcant  is  bound  by  the  .terms  and  dis- 
closures of  such  filings  as  conformably  with  the  law  he  rests  his  right 
to  enter  and  purchase  upon ;  and  that,  for  the  further  ascertainment  and 

Erotection  of  rights,  and  as  a  duty  on  the  part  of  the  United  States,  it  is 
eld  that  the  examination  of  this  office  should,  whether  protest  be  filed 
or  not,  proceed  beyond  the  papers  filed  by  the  applicant,  and  into  tiiose 
general  records  of  the  office  which  evidence  the  final  disposition  made 
of  the  pubHc  domain ;  and  if  upon  examination  it  is  found  that  any  part 
of  the  premises  appHed  for  have  been  previously  disposed  of,  that  express 
exception  thereof  should  be  inserted  in  the  subsequent  patent. 

Upon  this  theory  the  examination  proceeded  in  this  case. 

It  is  found,  among  other  things,  upon  inspection  of  the  official  plat  of 
survey  furnished  and  filed  by  the  appUcants  for  patent  for  the  Seven- 
thirty  lode,  as  well  as  the  diagram  posted  with  the  notice  on  the  daim, 
that  said  claim,  designated  lot  No.  136,  and  known  as  the  Sev^-thidy 
lode,  does,  at  its  southwesterly  end,  embrace  a  portion  of  the  eur/ace- 
ground  embraced  by  said  survey  No.  112,  patented  to  the  International 
MiTiiTigr  and  Exchange  Company  with  their  claim  on  the  Hercules  lode, 
and  that  it  also  covers  a  part  of  the  Hercules  lode. 

By  reference  to  the  record  of  patents  in  this  office,  it  is  found  that  a 
atent  issued  on  the  3d  day  of  September,  1872,  to  the  International 

ining  and  Exchange  Company,  for  the  premises  embraced  by  said 
survey  No.  112,  and  for  three  thousand  linear  feet  of  the  said  Hercules 
lode. 

A  comparison  of  said  patent  and  the  plat  of  said  survey  No.  112,  in- 
corporated into  and  made  a  part  of  said  patent,  with  the  plat  of  survey 
No.  136,  confirms  the  admitted  interference  of  survey  No.  136  with  the 
surface-ground  and  lode  patented  to  said  company  with  survey  No.  112. 
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In  other  words,  the  Seven-thirty  applicants  ask  the  United  States  to 
sell  and  convey  to  them,  as  a  portion  of  the  public  domain,  a  tract  of  land 
and  certain  premises  already  sold  and  conveyed.  This  I  decline  to  do, 
and  hold  that  in  such  cases  it  is  the  duty  of  this  office  to  protect  the 
prior  patentee  by  inserting  in  the  subsequent  patent  such  apt  words  as 
shall  clearly  except  every  right  ahneady  conveyed. 

'What  is  granted  by  the  United  States  to  the  patentee  of  a  vein  or 
lode-claim  may  be  thus  stated.  A  patent  granted  for  a  nmung-daim 
under  the  act  of  July  26,  1866,-  by  the  express  provision  of  the  act,  con- 
veys to  the  grantee  therein  named  the  surfcko^ground  embraced  within 
the  exterior  boundaries,  of  the  survey,  and  the  particulaar  lode  named  in 
the  patent  for  the  number  of  feet  patented  alonff  the  course  thereof, 
with  all  its  dips,  angles,  and  variations,  although  it  may  depart  from 
the  surface-ground  described  in  the  survey,  and  enter  the  land  adjoin 

ing- 

vThere  the  application  for  patent  was  pending  under  the  act  of  1866, 

on  the  1()&  day  of  May,  1872,  none  of  the  rights  which  the  applicant 

had  acquired  by  virtue  of  compliance  with  said  act  of  1866  were  affected 

or  impaired  in  any  way,  and  patents  issued  upon  applications  of  this 

class  convey  the  same  rights  which  were  conveyed  under  the  act  of 

1866,  together  with  all  other  veins  or  lodes,  the  tops  or  apexes  of  which 

lie  inside  the  exterior  boundaries  of  the  surface-ground  patented,  to  the 

extent  and  in  the  manner  provided  by  £he  third  section  of  the  act  of 

May  10, 1872. 

This  question  is  fully  discussed  in  two  opinions  rendered  by  this 

office  in  regard  to  this  same  Hercules  lode,  of  date  December  26,  1872, 

one  addressed  to  Hon.  J.  B.  Belf  ord  and  the  other  to  L.  G.  Calkins, 


Conformably  with  those  views,  it  has  been  the  constant  and  uniform 
practice  and  custom  of  this  office  in  the  recitations  of  its  mineral  pat- 
ents to  expressly  convey  the  lode  or  vein  named  in  the  patent  to  the 
number  of  feet  named,  as  well  as  the  surface-ground  described  in  the 
patent,  and  it  is  deemed  proper  and  just  in  forming  an  exception  to 
make  it  equally  broad 

That  you  may  be  fully  informed  upon  the  matter,  it  is  now  decided 
that  the  form  of  exception  to  be  inserted  in  the  patent  to  Samud  Wat- 
son et  al,j  when  the  same  shall  issue,  will  be  in  the  following  words,  viz., 
"  excepting  from  this  conveyance  the  surface-ground  and  lode  conveyed 
to  the  said  International  Mining  and  Exchange  Oompcmy  by  said  patent, 
dated  September  3,  A.  D.  1872.^' 

Secretary  Delano  to  Commissioner  JBurdett^  March  4,  1876. 

The  survey  of  the  Seven-thirty  claim  shows  a  partial  conffict  as  to 
surface-ground  with  the  patented  claim  of  the  International  Mining 
and  Exdiange  Company,  (Hercules  lode,)  and  you  find  from  the  record 
and  the  files  of  your  office,  as  a  matter  of  fact,  that  the  said  Hercules 
lode  leaves  the  surface-ground  patented  to  said  company  and  extends 
under  the  surface-ground  of  the  Seven-thirty  daim.  You  accordingly 
directed  that  a  patent  issue  to  the  claimants  in  conformity  to  their  sur- 
vey, mth  a  reservation  excepting  that  portion  of  the  sur&ce-ground 
in  conflict,  and  excepting  also  the  lode  already  patented  to  said  Intema- 
tioDal  company. 
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Appeal  has  bee(Q  taken  from  this  dedsioii,  and  the  ezcepUon  mai^ 
upon  18  your  direction  that^  in  the  patent  to  be  issued  to  the  Seven-thirty, 
the  lode  patented  to  the  lidtemational  company  shall  be  reserved. 

The  second  section  of  the  act  of  July  26, 1866,  under  which  the  Inter- 
national made  its  location,  authorizes  the  patentee  to  follow  the  vein  or 
lode,  ''although  it  may  enter  the  land  adjoining,  which  land  adjoining 
shall  be  sold  subject  to  this  condition."  This  provision  certainlY  makes 
it  proper  to  recite  the  ''  condition  "  in  the  patent  for  the  ''  land  adjoin- 
ing," whether  it  is  absolutely  necessary  to  make  such  recital  or  not.  It 
may  be  that  the  law  would  sufficiently  protect  the  patentee  without  any 
sudi  recital ;  but  I  think  it  can  do  no  harm  to  insert  it,  and  that  the 
Land  Office  may  properly  make  the  insertion  whenever  it  is  shown,  by 
its  own  records,  that  there  has  been  a  previous  patent  for  a  mineral  lode 
on  land  adjoining  that  appUed  for. 

You  directed  that  the  exception  should  be  in  these  words :  ''  Except- 
ing from  this  conveyance  the  surface-ground  and  lode  conveyed  to  the 
said  International  Mining  and  Exchange  Company  by  said  patent,  dated 
September  3,  A.  D.  1872." 

It  is  objected  to  this  form  of  expression  that  it  finds  that  the  lode  re- 
ferred to  does  run  under  the  premises  of  the  Seven-thirty,  and  that  you 
have  no  right  to  find  such  a  fact. 

I  am  of  opinion  that  the  rights  of  all  parties  will  be  protected  by  in- 
serting in  the  patent  to  the  S^ven-thirty  the  following  clause,  which  is 
hereby  directed  to  be  done,  to  wit :  ''  Excepting  from  this  conveyance  the 
surface-ground  conveyed  to  the  said  International  Mining  and  Exchange 
Company  by  its  patent,  dated  September  3,  1872,  and  also  exceptii^ 
from  this  conveyance  so  much  of  the  Hercules  lode,  if  any  there  be,  as 
was  legally  conveyed  to  the  said  International  Mining  and  Exchauge 
Company  by  its  aforesaid  patent." 

To  thiiB  extent  I  modify  your  decision. 

COMPROMISE. 

Commissioner  Burdett  to  Hayden  A  CHlchrist^  Washington^  D,  C, 

August  18,  1874. 

In  cases  where  two  applications  for  patents  under  the  mining  acts  con- 
flict with  each  other,  and  the  applicants  may  desire  to  compromise  or 
amicably  settle  their  disputes  by  each  party  releasing  to  the  other  a  por- 
tion of  the  premises  embraced  in  the  respective  apphcations,  a  survey 
will  be  required  of  that  portion  of  each  claim  which  may  be  necessary  to 
show  the  compromise  line  agreed  upon  between  the  parties,  and  the  ex- 
terior boundaries  of  each  dwn  to  be  patented. 

It  is  wholly  unnecessary  for  this  office  to  direct  the  surveyor-general 
to  make  such  resurveys  in  cases  of  this  kind,  as  he  will  promptly  do  so 
upon  application  being  made  to  him  by  the  parties  in  interest. 

^  SELVES    OBE  LODE. 

A  lode  located  ander  the  act  passed  by  the  Colorado  legislature,  Feb.  9,  1866,  was 
located  prior  to  July  26,  1866,  if  discovered  prior  thereto  and  the  local  lavs 
were  fully  complied  with,  notwithstanding  the  record  thereof  was  not  made 
nntU  subsequent  to  the  passage  of  the  act  of  Oongress  of  July  26,  1866. 

Acting  Secretary  Smith  to  Commissioner  Burdett,  August  26, 1874 
I  have  examined  the  case  of  Wm.  A.  Hamill,  on  appeal  from  your 
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dedmon  of  September  14,  1873,  in  the  matter  of  his  application  for 
patent  to  the  ^*  Silver  Ore  lode,"  Griffith  mining  district,  Colorado  Ter- 
ritory, under  the  act  of  July  26, 1866. 

His  claim  is  for  fourteen  hundred  feet  of  said  lode,  seven  htmdred 
feet  upon  each  side  of  the  discovery-shaft,  as  shown  by  the  survey  ac- 
companying the  record. 

You  nnd,  as  a  matter  of  fact,  that  the  claim  of  Hamill's  grantor  was 
recorded  in  the  proper  recorder's  office  subsequently  to  the  passage  of 
the  act  of  1866,  winch  expressly  limits  the  quantity  to  be  entered  under 
future  locations  to  two  hundred  feet  in  length  along  the  vein  to  each 
locator,  with  one  additional  claim  for  discovery  to  the  discoverer  of  the 
lode ;  and  you  held  substantially  that  this  date  of  record  should  be  con- 
sidered as  the  date  of  location,  and  that  the  claim  should  consequently 
be  restricted  to  four  hundred  linear  feet.  From  this  decision  appeal  has 
been  taken  to  the  Department. 

The  proviso  to  the  4th  section  of  the  act  of  1866  limits  <4ocations" 
thereafter  made  to  two  hundred  feet  for  each  locator,  with  an  additional 
claim  for  discovery.    By  logical  and  legal  inference,  therefore,  locations 
theretofore  made  are  not  to  be  so  limited.     They  are  to  be  governed,  by 
virtue  of  the  preceding  sections  of  the  act,  bv  the  local  laws,  customs, 
and  rules  of  the  mining-districts  where  the  claims  are  situated,  subject 
only  to  the  general  limitation  to  three  thousand  feet,  in  compliance  with 
the  second  proviso  to  the  4th  section.     When  such  rules  diner  with  the 
provisions  of  the  first  proviso  relating  to  quantity,  they  are  not  '*  in  con- 
flict ^  therewith,  so  far  as  prior  locations  are  concerned,  for  the  limita- 
tion by  the  proviso  refers  specifically  to  locations  thereafter  made. 
Neither  is  the  view  of  law  here  taken  contrary  to  what  may  reason- 
ably be  presumed  to  have  been  the  intent  of  Congress.    The  act  of  1866 
was  the  first  mining  statute  of  general  application  ever  passed  by  Con- 
gress.    Prior  to  that  date,  as  a  matter  of  general  notoriety  and  history, 
in  all  the  minen^  regions  miners  held  possessory  rights  by  '<  locations  " 
under  local  laws.     These  rights  were  always  locaQy  respected  by  the 
citizens  and  the  courts.    Congress,  by  the  act  of  1866,  attempted  to  estab- 
lish a  general  rule  by  which  these  local  rights  should  be  recognized  by 
the  Government,  so  far  as  not  in  conflict  with  the  laws  of  the  United 
States.     It,  for  this  purpose,  recognized  these  local  laws,  customs,  and 
usages,  and  with  reference  to  the  quantity  of  any  lode  to  be  entered, 
applied  two  limitations,  viz :  a  general  one  of  aU  daimants  to  three 
thousand  feet,  and  with  reference  to  a  certain  specified  class  of  loco- 
tionSy  those  made  ^^  thereajter,^  a  further  limitation  to  two  hundred  feet 
and  an  additional  claim  for  discovery.     The  intent  was  to  recognize  all 
locations  in  accordance  with  existing  law,  subject  to  these  limitations. 
I  can  see  ho  good  reason  why  Congress  should  not  be  presumed  to  have 
intended  just  what  is  enacted.    A  claimant  who  had  located  a  claim 
prior  te  this  act,  and  had  complied  with  the  local  laws,  was  certainly 
equitably  entitled.     Congress  intended  te  embrace  such  claims ;  it  did 
80  by  the  general  language  of  the  preceding  section,  and  it  did  not  limit 
them  by  the  first  proviso  of  the  4th  section.     By  what,  then,  are  they 
limited!    They  are  valid  under  local  laws  unless  in  conflict  with  the  laws 
of  the  United  States.    They  were  not  so-  in  conflict  prior  to  the  act  of 
1866,  and  they  are  not  now  in  conflict  unless  by  the  proviso  in  question. 
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This  proviso,  as  I  have  already  stated,  applied  by  intent  of  Congress, 
and  by  the  effect  of  the  language  used  to  future  locations. 

I  am  of  opinion  that  locations  made  prior  to  the  act  of  1866,  and  in 
full  compliance  with  local  law  at  that  date,  were  valid  under  the  act  for 
the  quantity  authorized  by  local  law,  subject  to  the  general  limitation  to 
three  thousand  feet. 

Was  the  Silver  Ore  lode  located  prior  to  the  act  of  1866 1 

The  revised  statutes  of  the  Territory  of  Oolorado,  (January  10, 1868, 
Chap.  LXXTT,)  provide,  with  reference  to  all  rights  of  occupancy,  pos- 
session, and  enjoyment  of  public  lands,  that  all  such  rights  acquired 
after  the  7th  day  of  November,  1861,  shall  be  ascertained,  adjudged,  and 
determined  by  the  laws  of  the  Territory  in  force  at  the  date  of  such  ac- 
quisition. 

The  first  and  second  sections  of  a  statute  of  the  Territorial  legislature 
approved  February  9,  1866,  are  in  the  following  words,  viz : 

*' Section  1.  That  hereafter  each  and  every  person  who  shall  discover 
any  mineral  lode  or  vein  of  gold-bearing  ore,  or  of  silver,  or  other  valu- 
able metals  in  this  Territory,  shall,  by  virtue  of  such  discovery ^  be  enti- 
tled to  take,  hold,  and  possess  fourteen  hundred  feet,  linear  measure,  of 
such  lode  or  vein,  of  which  the  discovery-shaft  shall  be  the  centre  thereof ; 
and  said  fourteen  hundred  feet,  so  taken,  shall  be  known  and  described 
as  the  discovery-claim. 

'<  Section  2.  All  lodes  or  veins  of  gold,  silver,  or  other  valuable  min- 
erals, which  may  hereafter  be  discovered,  shall  be  marked  at  the  point 
of  discovery  by  a  substantial  stake,  post,  or  stone  monument,  having  in- 
scribed thereon  the  name  of  the  discoverer  or  discoverers  and  the  name 
of  the  lode  or  vein,  with  date  of  discovery ;  and  the  discoverer  or  discov- 
erers shsdl,  before  recording,  excavate  thereon  a  shaft  at  least  ten  feet 
deep,  or  deeper  if  necessary,  to  find  a  well-defined  crevice,  or  forfeit  all 
right  and  title  he  or  they  may  have  acquired  by  virtue  of  such  discovery.'^ 

Thus  stood  the  local  law  of  the  Qrimth  mining  district  from  and  after 
the  9th  day  of  February,  1866. 

The  facts  in  the  case  under  consideration  as  shown  by  the  record  are 
as  follows,  viz : 

In  the  latter  x>art  of  May,  or  the  first  part  of  June,  1866,  one  Thomas 
A.  Higginbotham  discovered  the  Silver  Ore  lode,  and  by  virtue  of  said 
discovery,  and  under  the  provisions  of  the  Territorial  act  above  quoted, 
took  possession  of  the  same.  During  the  said  months  of  May  and  June, 
and  subsequently,  he  kept  in  position  at  the  discovery-shaft  of  said  lode 
a  good  and  substantial  stake,  having  inscribed  thereon  his  name  as  dis- 
coverer, the  name  of  the  lode,  the  date  of  discovery,  and  the  number  of 
feet  claimed.  He  recorded  his  claim,  as  above  set  forth,  in  the  proper 
office  on  the  3d  day  of  November,  1866,  prior  to  which  ti^e  he  had  sunk 
a  shaft  over  ten  feet  deep,  finding  a  well-defined  crevice  from  the  sur&use 
of  the  earth  to  the  bottom  of  the  shaft.  During  the  months  of  May  and 
June,  1866,  he  had  a  well-defined  crevice  in  his  discovery-shaft.  0^  the 
27th  day  of  August,  1869,  he  sold  the  premises  to  the  present  claimant 
Over  one  thousand  dollars  have  been  expended  upon  the  lode,  and  there 
are  no  opposing  claims. 

In  my  opinion  this  claim,  within  the  meaning  of  the  proviso,  was  located 
prior  to  the  act  of  1866.    Higginbotham  discovered  a  lode ;  by  virtue  of 
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such  discovery,  and  in'  accordance  with  the  local  lawB,  he  took  possession 
of  it  He  posted  the  proper  notice,  and,  so  far  as  he  had  gone,  other- 
wise fully  complied  with  the  TerritoriaJ  act.  His  claim  was  not  recorded 
until  after  the  act  of  1866,  but  the  Territorial  act  required  that  certain 
labor  necessarily  requiring  considerable  time  should  be  performed  prior 
to  recording,  viz.,  that  a  shaft  should  be  sunk  at  a  depth  of  at  least  ten 
feet  By  local  laws  Higginbotham  had  a  good  and  vsJid  claim,  so  &r  as 
he  had  progressed  at  the  date  of  the  act  of  1866.  He  had  an  unrecorded 
location,  one  that  was  probably  not  susceptible  of  being  recorded  at  that 
date.  Within  reasonable  time  thereafter,  and  when  he  had  performed 
the  work  required,  he  recorded  his  location.  I  am  unable  to  see  wherein 
he  failed  in  any  particular  to  comply  with  the  Territorial  act,  or  wherein 
his  claim  under  local  law  was  defective.  The  recording  was  only  one  of 
several  requirements,  and  the  last  one  of  a  series.  His  claim  was  located 
when  he  initiated  these  proceedings  in  the  manner  prescribed,  and  con- 
tinued to  be  a  location  as  long  as  he  complied  with  the  requirements  of 
the  Territorial  act 

I  think  you  erred  in  holding  the  date  of  record  in  this  case  to  be  con- 
clusive of  tile  date  of  location,  and  I  am  of  the  opinion  that  the  location, 
within  the  meaning  of  the  proviso,  was  prior  to  the  act  of  1866. 

SUBVXY  OF  ADVEBSE  GLAIH. 

Acting  Secretcary  Cowen  to  Oonmiissioner  JSurdett,  S^tember  9, 1874. 

There  is  a  diagram,  marked  '*  B,''  found  among  the  papers,  containing 
the  survey  of  the  Homestead  and  Daniel  Webster  lodes,  with  a  portion 
of  said  lodes  colored  yellow  and  marked  "  Eureka;''  but  it  bears  phvsical 
evidence  that  it  was  never  attached  to  the  protest  It  is  probably  the 
paper  intended  to  be  referred  to  as  Eidiibit  B,  but,  strictly,  is  no  part  of 
the  protest 

Treating  it  as  the  exhibit  referred  to — and  it  does  not  show  upon  its 
face  how  much  of  the  800  feet  daimed  for  the  Eureka  is  taken  from  the 
Homestead  or  Daniel  Webster — and  yet  it  is  the  most 'definite  descrip- 
tion of  any  part  of  the  protestants'  claim,  and  is  the  very  thing  relied 
upon  to  excuse  them  from  filing  a  survey  and  plat  as  required  by  the 
regulations,  and  is  the  exhibit  which,  as  they  allege,  shows  the  ^'bound- 
aries "  and  "  extent ''  of  their  adverse  daitn. 

The  rule  that  a  survey  must  be  made  of  the  entire  adverse  claim  is  a 
wise  one^  for  it  may  appear  from  such  survey  that  what  is  asserted  to 
be  an  adverse  claim  is  not  one  in  fact  and  law.  To  allow  a  protestant 
to  color  a  portion  of  the  appHcant's  survey  and  treat  it  as  his  entire  ad- 
verse claim,  would  be  a  very  loose  way  of  doing  business,  and  would 
operate  pemiciously  in  practice  and  encourage  parties  in  setting  up  im- 
founded  claims.    I  think  it  should  not  be  encouraged  or  permitted! 

DEPOSITS  OF   SLATE. 

Acting  CommiaHoner  Curtis  to  Register  and  Receiver^  /Stockton^  CcU.^ 

Oct.  23,  1874. 

You  state  that  valuable  deposits  of  roofing-slate  have  been  discovered 
upon  said  tract,  and  that  said  apphcants  have  expended  quite  a  large 
amount  in  the  development  thereof. 

You  will  allow  said  applicants  to  proceed  with  their  application,  and 
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upon  full  compliance  with  the  [mining]  law  and  instructionB,  enter  and 
pay  for  their  claim. 

ADVXBSE  CLAIM  OF  INOOBPOBATED   COMPACT;   HOW  SWOBN  TO. 

Acting  Oommissioner  Ourtis  to  JRegUter  and  Receiver^  Central  CUy^ 

Colorado,  October  26,  1874. 

(In  case  of  the  Marshall  Silver  Mining  Company,  of  Georgetown,  on 
the  Beynolds  lode.) 

The  attorney  for  the  applicant  filed  with  you  a  request  to  disregard 
the  adverse  claam,  as  the  same  had  been  sworn  to  by  John  Turck,  as 
agent  and  attorney  for  said  Equator  Mining  and  Smeltmg  Company. 

In  support  of  his  request  he  cites  the  decision  of  the  Honorable  Sec- 
retary of  the  Interior,  in  the  case  of  the  Jenny  Land  Mining  Company 
et  al,  V8.  The  Eureka  Mining  Company.  All  of  the  adverse  claimants  to 
the  application  of  the  Eureka  Mining  Company  for  patent  were  unincor- 
porated companies  or  associations. 

In  the  case  under  consideration  the  adverse  claimant  is  an  incorporated 
company.  « 

An  incorporated  company  must  necessarily  act  through  its  officers  or 
agents.  The  company,  as  a  company,  cannot  make  oath  to  the  state- 
ments contained  in  an  adverse  cleum  presented  by  ii 

This  adverse  claim  having  been  filed  in  due  time  and  in  proper  form, 
the  proceedings  upon  said  application  will  be  stayed. 

OXNTRAL  PACIFIC  JELAILBOAD   COMPANT  VS,  ICAMMOTH  BLUB  OBAVBL  OOMPAHT. 

Mineral  lands  do  not  pass  to  the  Oentral  Pacific  Railroad  Gomppny  by  virtue  of  its 
grant,  bnt  the  timber  upon  the  mineral  land  within  the  ten-mile  limits  is  granted 
to  the  road,  except  so  much  of  it  as  is  necessary  to  support  the  improvements 
of  mine  owners  uiereon. 

GomnusHoner  Burdett  to  Hegister  and  Heceiverj  Sacramento^  Calif  or- 

nicty  November  12,  1874. 

This  mining-claim  is  situated  in  a  well-known  .mineral  region  and 
within  the  mineral  belt,  and  could  not  fall  within  the  provisions  of  the 
tenth  and  eleventh  sections  of  the  mining  act  of  July  26,  1866,  being 
neither  "  properly  "  nor  "  clearly  agricultural  land." 

Said  tracts  are,  therefore,  adjudged  mineral  in  character,  and  will  be 
treated  iUHX>rdingly. 

The  evidence  shows  that  much  valuable  timber  is  growing  upon  said 
tracts,  and  the  question  is  submitted  whether  such  timber  was  granted 
to  the  Oentral  Pacific  Bailroad  Company  as  is  found  upon  odd  sections 
by  virtue  of  the  grant  to  said  railroad  compcmy. 

The  act  of  Congress,  approved  July,  1862,  (12  Stat.,  489,)  entitled 
^^  An  act  to  aid  in  me  constoiction  of  a  railroad  and  telegraph  line  from 
the  Missouri  river  to  the  Pacific  ocean,  and  to  secure  to  tiie  government 
the  use  of  th^  same  for  postal,  mihtary,  and  other  purposes,"  grants  to 
said  railroad  company  every  alternate  section  of  pubUc  land  within  the 
limits  of  ten  miles  on  each  side  of  said  road,  *' provided  that  all  mineral 
lands  shall  be  excepted  from  the  operation  or  this  act,  but  where  the 
same  shall  contain  timber  the  timber  thereon  is  hereby  granted  to  said 
company."    ( Vide  sec.  3.) 

This  act  was  amended  by  act  approved  July  2,  1864.    (18  Stat.,  866.) 
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The  4ih  section  of  said  amendatory  act  extends  the  limits  of  said  grant 
to  the  distance  of  twenty  miles  on  each  side  of  the  road,  and  provides 
that  "  any  lands  granted  by  this  act,  or  the  act  to  which  this  is  an  amend- 
ment, shall  not  defeat  or  impair  any  pre-emption,  homestead,  swamp 
land,  or  other  lawful  claim,  nor  include  any  goyemment  reservation  or 
mineral  lands,  or  the  improvements  of  any  bona  fide  settier  on  any  lands 
returned  and  denominated  as  mineral  lands,  and  the  timber  necessary  to 
support  his  said  improvements  as  a  miner  or  agriculturist.''  «  »  « 
That  the  phrase,  ''but  where  the  same  shall  contain  timber  the  timber 
thereon  is  hereby  granted  to  said  company  in  the  proviso  to  said  section 
three,  shall  not  apply  to  the  timber  growing  or  bein^  on  any  land  further 
than  ten  miles  from  the  centre  line  of  any  one  of  said  roads  or  branches 
mentioned  in  said  act  or  in  this  act." 

From  the  foregoing  it  will  be  seen  that  mineral  lands  do  not  pass  to 
said  railroad  by  virtue  of  its  grant,  but  that  the  timber  being  or  growing 
upon  mineral  land  within  ten  miles  of  the  centre  line  of  said  road  or 
branches  is  granted  to  said  railroad  company,  excepting  so  much  as  is 
necessary  to  sypport  the  improvements  oi  mine  owners  upon  the  given 
tracts. 

And  when  patent  issues  for  such  mineral  land  it  wiU  be  necessary  to 
insert  therein  a  clause  excepting  from  the  operation  of  the  patent  to  said 
applicant  all  timber  being  or  growing  upon  odd-numbered  sections 
within  the  limits  hereinbefore  referred  to,  except  such  as  is  ''necessary 
to  support  bis  said  improvement  as  a  miner,"  as  provided  in  said  statute. 

PLAGER-CLAIMS. 

Cotmnissianer  JBurdett  to  Hon,  H,  F,  J^age^  House  of  JRepresentaHveSy 

November  21,  1874. 

The  size  of  placer-clahns  located  prior  to  the  act  of  July  9,  1870,  is 
regulated  and  controlled  by  the  local  law.  Subsequent  to  July  9,  1870, 
and  prior  to  May  10,  1872,  no  location  of  a  placer-daim  can  exceed  one 
hundred  and  sixty  acres. 

From  and  after  the  passage  of  the  mining  act  of  May  10, 1872,  no  loci^ 
tion  made  by  an  individual  can  exceed  twenty  acres,  and  no  location  made 
by  an  association  can  exceed  one  hundred  and  sixty  acres. 

There  is  nothing  in  the  Twining  acts  of  Congress  forbidding  one  per- 
son, or  an  association  of  persons,  purchasing  as  many  stparcUe  and  dis- 
tinct locations  as  he  or  they  may  desire,  and  embracing  in  one  applica- 
tion for  patent  the  entire  daim  to  whicb  they  have  the  possession  and 
tibe  right  of  possession  by  virtue  of  compliance  with  the  local  laws  and 
Cbngressiontd  enactments. 

The  law  does  not  require  an  expenditure  of  five  hundred  doUars  upon 
each  location  of  a  placer-clahn  embraced  in  an  application  for  patent 
where  the  locations  are  contiguous  and  constitute  one  daim. 

Where  an  application  embraces  two  or  more  separate  and  distinct 
tracts  of  placer-mining  ground,  the  required  amount,  viz.,  five  hundred 
dollars,  should  be  expended  upon  each  tract,  and  a  copy  of  the  diagram 
and  notice  posted  upon  each  tract,  to  entitie  the  claimaht  to  make 
entry  thereof.     [See  Part  IV.] 
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Where  puties  show  that  they  were  not  disooyezen,  only  200  feet  to  each  locator 
ooiud  be  taken  nnder  the  act  of  July  26, 1866. 

Loeatiooa  made  onder  the  act  of  May  10, 1872,  most  be  aooorately  deacribed. 

In  th$  matter  of  citiaenahip,  the  mining  law  ia  complied  with  if  dtiaenahip  be  pn>p- 
edy  alleged  and  the  f^  be  not  oontroyerted. 

Whefe  anit  is  commenced  after  the  filing  of  an  application  for  patent  by  a  party  who 
aabaeqnently  filed  an  adyeree  claim  in  regular  form,  the  apj^ication  will  remain 
amnpended  nntil  the  caae  ia  decided  in  court  or  otherwiae  aettled. 

A  atipalation  wherein  it  ia  aet  forth  that  "the  aaid  action,  by  conaent  of  the  parties 
thereto,  ia  hereby  dismiased ;  the  clerk  of  said  coort  ia  hereby  authorized  to 
forthwith  enter  in  hie  register  such  dismissal,"  filed  in  court  by  an  adyene 
claimant^  signed  by  authorized  counsel,  is  a  waiyer  of  the  adverse  daim  within 
the  meaning  of  the  7th  section  of  the  aet  of  1872. 

Any  state. of  facta  which  shows  that  the  person  alleging  the  same  haa  a  better  right 
to  the  premises  sought  to  be  patented,  or  any  portion  thereof,  than  the  applicant, 
ia  the  proper  subject-matter  of  an  adyerse  daim,  and,  when  properly  set  forth, 
diould  be  treated  aa  such. 

Comm%S8ioner  JBurd^  to  lUffUter  and  Receiver y  Scdt  Lake  CUy^  Utah^ 

November  27,  1874 

On  the  12th  November,  1872,  the  application  of  M.  T.  Qisbom,  0. 
Bmbodj,  W.  D.  Heaton,  and  W.  K  Miller,  for  patent  for  sixteen  hun- 
dred linear  feet  of  the  Mono  mine,  was  filed  in  your  office. 

The  notice  and  diagram  were  posted  upon  the  claim  from  the  2d  No- 
vember, 1872,  to  the  30th  May,  1873,  and  in  the  register's  office  from  the 
12th  November,  1872,  to  January  13, 1873.  The  notice  was  published 
in  the  Salt  Lake  Daily  Tribune  from  the  12th  November,  1872,  to  13th 
January,  1873.  • 

It  ap]^>ears  by  the  copy  of  the  notice  of  location  that  the  Mono  mine 
was  located  on  the  12th  November,  1871,  W.  Heaton,  M.  T.  Gisbom, 
and  O.  Embody  claiming  each  266}  feet^  and  H.  D.  Converse^  T.  R 
Miller,  Calvin  Kirk,  and  E.  McKendr^  claiming  200  feet  each. 

The  daim  is  described  in  the  location  notice  as  extending  800  feet 
easterly  and  800  feet  westerly  from  the  locatipn  monument. 

Becord  was  made  of  this  location  November  24, 1871,  in  the  records 
of  Ophir  mining  district,  Tooele  county,  Utah. 

On  the  12th  August,  1872,  W.  E.  Miller  med  in  the  office  of  the 
district  recorder  a  notice  of  relocation  of  '^  200  feet  in  length  undivided 

r»und  in  the  Mono  lode  *  «  *  located  the  12th  day  of  November, 
D.  1871,  «  »  «  and  running  on  and  along  the  course  of  the 
lode-vein  or  deposit  from  the  monument  on  which  this  notice  is  placed 
for  the  distance  located." 

In  said  relocation  notice  Mr.  Miller  also  states  that  '^I  claim  this 

daim  on  the  further  ground  that  the  locators  of  the  said  ^  Mono '  lode, 

vein,  or  deposit  are  not  entitled  to  a  discovery-claim  therein,  the  same 

lode, vein,  or  deposit  having  been  previously  discovered,  located,  and 

recorded  under  another  name." 

In  paragraph  two  of  the  sworn  application  of  the  applicants,  it  is 
stated  that  "a  question  being  debated  whether  the  said  locators  were 
entitled  to  claim  and  hold  by  said  location  the  whole  of  said  1,600  feet, 
or  any  more  than  1,400  feet  thereof,  the  sitid  applicant,  William  E.  Miller, 
on  the  12th  day  of  August,  1872,  with  the  consent  of  all  the  persons 
then  owning  and  holding  the  possessory  right  to  said  1,600  feet,  rdo- 
cated  200  feet  of  the  same." 
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It  18  not  alleged  that  the  locators  of  the  Mono  mine  were  the  dis- 
ooverers  thereof.  On  the  contrary,  the  relocation  notice,  which  was 
filed  hj  the  applicants  as  evidence  in  support  of  their  right  of  possession 
to  said  mine,  and  referred  to  in  the  sworn  statement  of  the  applicants  as 
haying  been  made  with  the  consent  of  all  persons  *'then  owning  and 
holding  the  possessory  right "  to  said  mine,  contains  the  statement  that 
the  mine  was  not  discoyered  by  said  locators,  but  that  it  had  been  pre- 
viously discovered,  located,  and  recorded  under  another  name. 

This  admission  made  by  the  applicants  that  said  mine  had  been  pre- 
viously discovered  and  located  under  another  name  should  have  been 
accompanied  by  a  fuller  showing  that  the  previous  location  of  said 
mine  had  been  abandoned  and  foi^eited  under  the  local  law,  and  that 
said  premises  were  subject  to  relocation  at  the  date  of  the  location  made 
by  Gisbom  et  al. 

There  is  testimony  incidentally  appearing  in  the  record  tending  to 
the  conclusion  that  a  former  admitted  location  was  in  fact  permitted  to 
lapse,  and  I  am  of  the  opinion  that  such  is  the  &ct ;  the  evidence  upon 
that  point,  however,  ought  to  have  been  more  specific. 

The  location  made  by  Gisbom  et  al.  could  not  in  view  of  these  facts 
be  a  valid  location  of  more  than  fourteen  hundred  feet. 

The  relocation  by  W.  E.  Miller,  of  an  undivided  two  hundred  feet> 
was  made  August  12, 1872,  after  the  passage  of  the  nfiining  act  of  May 
10, 1872,  and  not  in  acccnrdance  with  the  provisions  of  the  fifth  section 
of  said  act. 

The  fifth  section  of  said  mining  act  provides  that  "all  records  of 
mining-claims  hereafter  made  shall  contain  the  name  or  names  of  the 
locators,  the  date  of  the  location,  and  such  a  description  of  the  daim  or 
claims  located  by  reference  to  some  natural  object  or  permanent  monu- 
ment as  will  identify  the  daim." 

The  relocation  notice  under  consideration  simply  described  the  prem- 
ises intended  to  be  located  thereby,  as  consisting  of  two  hundred  feet  in 
length,  undivided  ground  in  the  Mono  lode,  <^  running  on  and  along  the 
course  of  the  lode,  vein,  or  deposit  from  the  monument  on  which  ihis 
notice  [is]  placed  for  the  distance  located." 

I  find  no  warrant  either  in  the  Congressional  enactments  governing 
in  the  matter  of  running  locations  or  tiie  local  laws  for  this  attempted 
relocation  of  two  hun£^  feet  by  Miller.  The  redtals  found  in  the 
record  seem  to  indicate  that  it  was  an  attempt  by  indirection  to  appro- 
priate benefits  awarded  by  law  to  discoverers  only,  by  a  party  admitted 
not  to  stand  in  that  relation  to  the  daim  for  which  patent  is  sought,  and 
by  the  same  process  to  correct  an  irregularity  as  to  the  number  of  feet 
cbimed  by  each  of  the  locators,  patent  upon  the  face  of  their  location 
notice. 

Objection  is  made  to  the  issuance  of  a  patent  upon  said  application,  for 
the  reason  that  the  register  permitted  certain  papers  in  the  case  to  be 
taken  from  his  ofBce,  and  that  they  were  not  in  his  custody  during  the 
entire  period  of  publication  of  the  notice.  It  api>ears  that  ihe  plat  of 
the  daim,  the  notice  of  intention  to  apply  for  a  patent,  and  the  sworn 
statement  of  two  persons  in  regard  to  the  posting  of  the  notice  upon  the 
daim,  remained  in  the  register's  office  during  the  entire  period  of  pub- 
hcati^  of  the  notice.    These  papers  were  eiSfident  to  inform  aJl  partieB 
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in  interest  of  the  extent  and  locus  of  the  olaim  for  which  patent  was 
sought. 

It  does  not  appear  that  any  pajH^j  in  interest  was  in  fact  damaged  hj 
this  withdrawal.  The  doctrine  cannot  be  admitted  that  a  claimant  may 
be  defeated  in  his  rights  by  a  mere  suggestion  of  irregularity  in  officiid 
conduct. 

The  proofs  of  compliance  with  the  law,  except  as  hereinbefore  stated, 
are  satisfactory. 

On  the  18th  December,  1872,  Lafayette  Ghranger  and  Farley  B.  Gran- 
ger filed  in  your  office  an  adverse  claim  against  said  application  for 
patent,  accompanied  by  a  plat  certified  to  by  Thomas  Davis,  U.  S.  dep- 
uty mineral  surveyor,  as  having  been  made  from  an  actual  survey,  whidi 
shows  the  extent  of  tJie  conflict. 

In  their  sworn  statement  they  allege  that  they  are  citizens  of  the 
United  States ;  that  they  are  owners  of  and  in  possession  of  the  Magno- 
lia East  and  Magnolia  West  lodes ;  that  the  said  application  for  pc&nt 
conflicts  with  and  embraces  a  portion  of  the  Magnolia  East  and  West 
lodes ;  that  said  lodes  were  located  and  have  been  held  and  worked  in 
accordance  with  the  local  laws ;  that  they  are  the  '^  owners  of,  in  pos- 
session of,  and  entitled  to  the  possession  of,  sq  much  of  said  mining 
ground  as  is  embraced  within  the  survey  and  diagram  as  is  hereinbefore 
stated.''  They  also  allege  that  they  had  commenced  an  action  in  eject- 
ment in  the  third  judicial  district  court  of  Utah  against  said  applicants. 
These  adverse  claimants  filed  copies  of  the  original  notices  of  location 
of  said  Magnolia  East  and  Magnolia  West  lodes,  but  did  not  file  an  ab- 
stract of  tiUe  to  the  premises  referred  to  in  said  adverse  clainx. 

It  is  urged  that  this  adverse  claim  is  insufficient,  as  the  same  is  not 
accompanied  by  an  abstract  of  title  from  the  office  of  the  proper  re- 
corder, tracing  the  title  from  the  original  locators  to  said  adverse 
claimants. 

The  Hon.  W.  H.  Smith,  Assistant  Attomey-Gbneral,  in  his  opinion 
dated  the  80th  September,  1873,  in  case,  of  the  Jenny  lind  Mining 
Gompcmy  et  al.  vs.  The  Eureka  Mining  Company,  states  that  "  if  the 
adverse  claimants  properly  cUlege  that  they  are  the  otoners  of  the  daim, 
that  is  good  pleadmg  and  sufficient  to  notify  the  applicant  for  patent  of 
what  is  claimed.  I  think  an  omission  to  file  an  abstract  should  be 
treated  as  an  irregularity  only,  and  not  as  a  defect  that  vitiates  the  ad- 
verse claim.'' 

This  opinion  was  concurred  in  by  the  Hon.  Secretary  of  the  Interior, 
on  the  24th  November,  1873. 

It  appears  by  the  certificate  of  the  derk  of  the  court  of  the  third 
judicial  district^  Utah,  and  by  a  copy  of  the  original  bill,  exhibits, 
answer,  amended  complaints,  and  summons  now  on  file  with  the  case, 
that  said  adverse  claimants  commenced  proceedings  in  said  court  on 
the  4th  December,  1872,  against  said  appHcants,  to  recover  possession 
of  the  Magnolia  mine,  alleged  to  be  unlawfully  withheld  from  plaintifis 
by  said  defendants,  and  for  damages. 

This  suit  is  still  pending  and  undetermined. 

It  will  be  observed  that  this  suit  was  conunenced  on  the  4th  Decem- 
ber, 1872,  twenty-two  days  after  the  date  of  filing  said  application  for 
patent,  and  fourteen  days  before  the  date  of  filing  said  adverse  daim. 
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It  is  contended  by  the  applicants  for  patent  that  said  adverse  daini 
has  been  waived  by  a  faUu^  to  commence  proceedings  in  court  within 
ihirt J  days  after  the  date  of  the  filing  of  said  adverse  daim. 

The  seventh  section  of  the  mining  act  of  May  10, 1872,  provides  that  "it 
shall  be  the  duty  of  the  adverse  claimant  within  thirty  days  after  filing 
his  daim  to  commence  proceedings  in  a  court  of  competent  jurisdiction 
to  determine  the  question  of  the  right  of  possession,  and  prosecute  the 
same  with  reasonable  diligence  to  final  judgment,"  and  a  failure  so  to 
do  ^  shall  be  a  waiver  of  his  adverse  daiin." 

This  adverse  daim  having  been  made  out  in  due  form,  and  filed  within 
the  tinoe  prescribed  by  the  statute,  the  only  question  presented  is  whether 
or  not  it  is  the  duty  of  this  office,  under  the  law,  to  suspend  proceed- 
ings upon  said  application  until  the  suit  commenced  by  said  adverse 
daimants  shall  have  been  settled  in  a  court  of  competent  jurisdiction, 
or  the  adverse  claim  waived. 

It  is  trtie  that  the  statute  makes  use  of  the  words  "within"  and 
"after,^'  but  these  words  shoidd  not  in  my  opinion  receive  such  a  con- 
struction as  to  defeat  a  claimant  who  clearly  brings  himself  up  to  the 
full  measure  of  compliance  with  the  objects  and  ends  of  the  mining  act 

It  is  not  seriously  objected  that  the  suit  commenced  by  the  Magnolia 
claimants  is  not  in  every  essential  such  an  action  as  is  contemplated  by 
law. 

Afi  to  the  form  of  action,  the  parties,  pUintiffs  and  defendants,  the 
subject-matter  of  the  controversy,  and  the  court  where  the  suit  is  pend- 
ing, all  is  regular. 

The  prindpal  ground  upon  which  rests  the  objection  to  the  suffidency 
of  the  suit  commenced  before  the  day  named  in  the  act  seems  to  be 
found  in  the  view  urged  that  the  cause  of  action  to  be  tried  has  its  in- 
ception in  the  proceeiings  instituted  by  the  applicant  for  a  patent,  and 
doee  not  devdop  into  a  right  of  action  until  sudi  time  as  tiie  adverse 
daim  shall  have  been  filed. 

I  think  this  view  is  erroneous.  The  cause  of  action,  the  settlement  of 
which  is  referred  to  the  courts,  is  not  one  created  nor  is  the  remedy 
defined  by  the  act  of  May  10, 1872.  The  subject-matter  of  the  contro- 
versy to  be  determined  is  not  whether  or  not  an  appUcant  shall  have  a 
patent  from  the  United  States  for  his  location,  but  it  is  whether  one 
party  unlawfully  withholds  the  possession  of  the  premises  or  any  part 
thereof  from  the  other,  and  upon  that  issue  the  tudawful  entry  or  cause 
of  action  may  be  shown  to  have  accrued  to  the  plaintiff  at  anv  time 
within  the  running  of  the  statute  of  limitations,  as  prescribed  oy  the 
law  of  the  land. 

It  has  grown  into  an  axiom  that  the  law  favors  the  diligent  suitor.  I 
cannot  reconcile  it  with  the  spirit  and  purposes  of  the  mining  act  to  hold 
this  seeming  excess  of  diligence  on  the  part  of  the  Magnolia  daimants  as 
&tal  to  the  rights  they  assert. 

In  my  opinion  the  Magnolia  claimants  have  shown  a  substantial  com- 
pliance with  the  law  in  the  matter  of  filing  their  adverse  daim  and  com- 
mencing suit ;  and  as  said  adverse  claimants  appear  to  have  prosecuted 
their  suit  with  reasonable  diligence,  it  will  be  necessary  to  suspend  fur- 
ther proceedings  upon  said  appUcation  until  the  controversy  shall  have 
been  dedded  by  the  courts  or  the  adverse  claim  waived,  as  prescribed 
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by  the  7th  section  of  the  act  of  May  10,  1872.  On  the  31st  December, 
1872,  J.  S.  Houtz,  Jacob  Omstein,  Morgan  Qrant,  Warren  G.  Child,  John 
L.  Child,  Wm.  A.  Books,  and  Thomas  R  Miller  filed  an  adverse  claim 
against  said  application  for  patent,  (alleging  in  their  sworn  statement  that 
they  and  one  William  Olark  are  the  owners  and  entitled  to  the  possession 
of  the  Shoo  Fly  mine. 

This  adverse  daim  was  in  proper  form  and  filed  within  the  time  pre- 
scribed by  the  statute. 

On  the  30th  January,  1873,  suit  was  commenced  upon  said  adverse 
claim. 

On  the  22d  Mav,  1874,  the  attorneys  for  the  plaintiffs  and  defendants 
filed  with  the  derk  of  tixe  court  of  the  third  judicial  district  a  stipulation, 
setting  forth  that  ^*  the  said  action,  by  the  consent  of  the  parties  thereto, 
is  hereby  dismissed.  The  clerk  of  said  court  is  hereby  authorized  to 
forthwith  enter  in  his  register  such  dismissal,"  &c 

A  similar  stipulation  was  filed  with  the  clerk  of  the  suprenie  court  of 
Utah  upon  the  same  day,  signed  by  the  attorneys  for  the  respective  parties 
to  the  suit 

It  appears  by  the  affidavit  of  C.  A.  Gould,  deputy  derk  of  the  supreme 
court  of  Utah,  dated  the  8th  day  of  August,  1874,  that  there  is  no  ''other 
order  or  stipulation  in  relation  to  the  cusmissal  of  said  cause  "  on  file  in 
his  office. 

The  Territorial  statute  of  Utah,  page  42,  laws  of  Utah,  nineteenth 
session,  x^^ovides  that  ''an  action  may  be  dismissed  or  a  judgment  of 
non-suit  entered  in  the  following  cases : 

"First,  by  the  plaintiff  himsdf  at  any  time  before  trial  upon  the  pay- 
ment of  costs,  if  a  counter  claim  has  not  been  made.**      *      *      * 

"Second,  by  either  party  upon  the  written  consent  of  ^e  other." 
«  «  «  «The  dismiflsal  mentioned  in  the  first  two  subdivisions  shall 
be  made  by  an  entry  in  the  clerk's  register.  Judgment  may  thereupon 
be  entered  accordingly." 

The  applicants  insist  that  the  filing  of  this  stipulation  is  a  diamisBal 
of  the  cause,  and  that  the  Shoo  Fly  ckiim  is  no  longer  an  element  in  the 
controversy  here.  I  am  of  a  different  opinion.  Until  the  court  shall 
have  given  sanction  to  the  stipulation  by  rendering  its  judgment  thereon, 
the  cause  remains,  pending  and  undetermined.  The  pturties  to  it  may 
withdraw  their  action,  and  the  court  order  the  cause  to  proceed.  The 
Territorial  statute  of  IFtah  embodies  the  almost  universal  rule  of  practice 
in  cases  where,  like  this,  issue  has  been  joined ;  there  must  be  a  judg- 
ment by  the  court  evidencing  the  disposition  made  of  the  case.  The 
suit  of  J.  S.  Houtz  et  cd.,  who  daim  the  Shoo  Fly  mine,  is  still  pending. 
[See  Secretary's  ruling  following.] 

On  the  7th  January,  1873,  William  A.  Books  filed  in  your  office  what 
purports  to  be  an  adverse  daim  and  protest  against  the  said  application 
for  patent. 

In  his  sworn  statement  Mr.  Books  alleges  that  he  is  a  dtizen  of  the 
United  States ;  that  on  or  about  the  1st  day  of  Septemb^,  1871,  he 
entered  into  a  contract  with  H.  D.  Converse,  T.  B.  Miller,  Calvin  Kirk, 
and  E.  McEendry,  by  the  terms  of  which  agreement  he  (Books)  was  to 
furnish  said  Converse  et  al.  with  such  provisions,  tools,  and  supplies  as 
would  enable  them  to  subsist^  prospect  for  mines,  and  make  discoveries 
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of  lodes,  yems,  or  deposits  bearing  precious  metals ;  and  that  Converse 
et  cU,  were  by  the  terms  of  said  agreement  to  prospect  for  mines  and 
make  locations  of  such  mines  as  might  be  discovered  by  them  in  their 
own  and  his  own  (Books')  names,  ea^  to  have  and  own  in  his  own  right 
an  undivided  one-fifth  interest  in  all  such  discoveries  and  locations ;  that 
he  furnished  the  supplies  and  tools  as  directed  by  Converse  et  a/.,  and 
when  required  so  to  do ;  that  on  or  about  November  1st,  1871,  the  said 
Converse  et  cU,  located  and  occupied,  in  strict  accordance  with  the  dis- 
trict laws,  a  certain  lode  one  thousand  feet  in  length,  to  wit :  five  hun- 
dred feet  each  way  from  the  place  of  discovery  and  the  location  monu- 
ment^ along  the  line  of  the  road,  and  named  and  designated  said  lode 
the  Qiraffe ;  that  they  erected  a  monument  on  said  l^e,  and  placed 
thereon  a  written  notice  of  location  describing  the  premises  located  and 
giYing  the  names  of  the  locators,  to  wit :  C.  Sirk,  Converse,  Miller,  Mc- 
Eendry,  and  Books,  each  claiming  two  hundred  feet  in  said  mine  and 
location ;  that  immediately  after  said  location  the  locators  thereof  com- 
menced to  work  upon  said  mine,  and  remained  continuously  in  the  pos- 
session thereof  for  some  time ;  that  before  the  expiration  of  the  time 
prescribed  by  the  district  laws  for  making  record  of  said  location  the 
other  joint  owners  in  said  location,  without  his  (Books*)  knowledge  or 
consent,  and  while  he  was  absent  from  the  district,  entered  into  an  agree- 
ment with  three  of  the  present  applicants  for  patent,  viz :  Gisbom,  Em- 
body, and  Heaton,  by  which  the  three  last-named,  parties  agreed  to  do 
and  perform  all  the  work  required  by  the  local  law  to  hold  said  claim, 
and  in  consideration  thereof  they  were  to  have  their  names  added  to  said 
location  notice,  each  claiming  two  hundred  feet  additional,  and  to  make 
record  of  said  original  notice  as  amended  in  the  proper  recorder's  office ; 
that  Embody,  Gisbom,  and  Heaton  entered  into  thd  possession  of  said 
mine  in  accordance  witii  the  terms  of  said  agreement^  jointly  with  the 
other  locators,  and  that  subsequently,  wiiJiout  the  consent  or  Knowledge 
of  Books,  they  took  down  the  original  notice  of  location  from  said  monu- 
ment and  wrote  out  another  notice,  and  placed  thereon  the  names  of  all  of 
said  locators,  also  the  names  of  Embody,  Gisbom,  and  Heaton,  ezdudr 
ing,  however,  and  leaving  out  the  name  of  Books ;  that  this  notice 
named  the  lode  the  ^'  Mono,"  and  was  placed  upon  the  same  monument 
previously  erected,  and  upon  which  the  Giraffe  notice  was  posted ;  that 
the  Girajfe  notice  wets  never  recorded^  but  that  such  parties  caused  the 
said  Mono  notice  to  be  recorded  in  the  office  of  the  district  recorder ; 
that  the  Mono  location  embraced  the  entire  one  thousand  feet  ii^duded 
in  the  original  notice  of  the  Giraffe,  and  that  the  Mono  and  Giraffe  are 
one  and  me  same  lode ;  that  the  Giraffe  notice  has  bee&  cancelled  or 
destroyed. 

The  statem^ts  made  by  Books  are  corroborated  by  the  sworn  state- 
ments of  Calvin  Eirk  and  T.  B.  Miller,  two  of  the  Mono  locators. 

Attached  to  the  protest  filed  b^  Books  is  a  certificate  of  the  derk  of 
the  court  of  the  third  judicial  district,  Utah,  to  the  effect  that  W.  A. 
Books  commenced  suit  against  the  said  applicants  on  the  8th  day  of 
August,  1872,  ''  to  recover  a  one-sixth  interest  in  the  Mono  mine."  He 
also  filed  a  copy  of  the  record  and  proceedings  in  said  suit. 

On  the  1st  September,  1874,  the  attorney  lor  Books  filed  in  this  office 
a  record  of  the  proceedings  in  said  suit,  from  the  commencement  thereof 
to  the  1st  August,  1874. 
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It  appears  that  this  suit  is  still  pending  and  undetermined. 

This  filing  cannot  be  considered  as  an  adverse  daim  under  the  miniTig 
act.     (See  Secretaries  ruling  following.) 

Mr.  Books  does  not  allege  or  show  that  the  premises  described  m  said 
application  conflict  with  any  mining  property  owned  by  him  by  virtue  of 
compliance  with  the  local  laws  and  Congressional  enactments.  He  sim- 
ply alleges,  and  endeavors  to  establish  the  fact  that  he  is  equitably  enti- 
tled to  tiie  possession  of  an  undivided  one-fifth  interest  in  one  thousand 
feet  of  the  Mono  location,  his  asserted  equities  growing  out  of  certain 
transactions  having  to  do  with  the  mining-tract  covered  by  that,  and 
not  by  some  other  but  conflicting  tract  or  claim. 

This  is  not  such  a  controversy  as  can  be  taken  notice  of  for  any  pur- 
pose by  this  office. 

Secretary  Delafw  to  Commissioner  Bwrdett^  Jvly  28,  1875. 

I  have  examined  the  case  of  the  Mono  Mining  Company  vs,  the  Mae^- 
nolia  East  and  West  company  the  Shoo  Fly  company,  and  William  A. 
Books,  on  appeal  from  your  decision  of  November  27,  1874. 

I  affirm  your  decision  on  the  grounds  stated  therein,  so  for  as  it  sus- 
tains the  adverse  claim  of  the  Ik^ignolia  company,  adding,  with  reference 
to  the  objection  urged  against  it  in  the  matter  of  proof  of  citizenship, 
that  the  law  is  complied  with  if  citizenship  be  properly  alleged  and  the 
fact  be  not  controverted.  (Eureka  Co.  vs  Jemij  Idna  Co.,  Sec.  Dec'n, 
p.  124;  Eempton  case.  Sec.  Dec'n,  Jan.  2,  1875,  p.  153.) 

With  reference  to  the  adverse  claim  filed  by  tiie  Shoo  Fly  company,  I 
am  of  the  opinion  that  the  stipulation  filed  in  court  in  the  suit  com- 
menced by  me  adverse  claimants,  signed  by  properly  authorized  coun- 
sel, and  so  far  as  shown  without  fraud,  was  a  waiver  of  the  adverse 
claim  within  the  meaning  of  the  7th  section  of  the  act  of  1872.  I 
therefore  reverse  your  decision  so  far  as  it  holds  the  Shoo  Fly  protest 
to  be  a  valid  subsisting  adverse  claim. 

I  do  not  agree  with  your  ruling  upon  the  protest  in  the  nature  of  an 
adverse  claim  filed  by  William  A.  Books.  This  adverse  daim  was  filed 
January  7,  1873.  It  alleged  that  the  said  Books  was  a  citizen  of  the 
United  States ;  that  on  or  about  the  1st  day  of  September,  1871,  he  en- 
tered into  a  contract  with  H.  D.  Converse,  T.  B.  Miller,  Calvin  Eirk,  and 
E.  McEendry,  by  the  terms  of  which  the  said  Books  was  to  furnish  said 
Converse  et  <d,  with  such  provisions,  tools,  and  supplies  as  would  enable 
them  to  subsist  while  prospecting  for  mines,  and  making  discoveries  of 
lodes,  veins,  or  deposits  bearing  precious  metals,  and  that  the  said  Con- 
verse et  cU.  were,  by  the  terms  of  said  agreement,  to  prospect  for  mines, 
and  make  locations  of  such  as  might  be  discovered  by  them  in  their 
names  and  in  his  name  as  joint  discoverers,  and  that  each  of  said  parties 
was  to  own  in  his  individual  right  one  undivided  fifth  interest  of  all 
such  mines  or  lodes  so  discovered ;  that  the  said  Books  furnished  the 
provisions,  tools,  and  supplies  when  required  so  to  do,  and  fully  com- 
pUed  with  his  said  agreement ;  that  on  or  about  the  1st  of  November, 
1871,  the  said  Converse  et  cd.  located  and  occupied,  in  accordance  with 
the  local  laws,  a  certain  lode  1,000  feet  in  length,  to  wit,  500  feet  each 
way  from  the  place  of  discovery  and  location  monument  along  the  line 
of  the  lode,  and  named  and  designated  the  same  the  Girafife ;  that  they 
erected  a  monument  on  said  lode,  and  placed  thereon  a  written  notice  of 
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location,  descrifamg  the  premises  located  and  giving  the  names  of  the 
locators,  induding  the  name  of  the  said  Books  as  one  of  the  locators 
thereof,  and  claiming  for  each  200  feet  of  said  mine  and  location ;  that 
immediatelj  thereafter  the  said  locators  commenced  to  work  upon  said 
mine,  and  that  they  remained  continuously  in  possession  for  some  time ; 
that  hefore  the  time  had  expired  in  which  the  local  laws  required  that 
record  of  the  location  should  be  made,  the  other  joint  owners  of  said 
mine,  without  the  knowledge  or  consent  of  said  Books  and  during  his 
absence,  entered  into  an  agreement  with  three  of  the  present  applicants 
for  patent  for  the  Mono  lode,  to  wit,  Gisbom,  Embody,  and  Heaton,  by 
which  the  said  three  last-named  parties  agreed  to  do  and  perform  all  the 
work  required  by  the  local  laws  to  hold  said  claim,  and  in  consideration 
thereof  they,  the  said  three  present  applicants,  were  to  have  their  names 
added  to  said  location  notice,  each  AUitniTig'  200  feet  additional,  and  to 
make  record  of  said  original  notice  as  amended  in  the  proper  recorder's 
office;  that  the  said  three  applicants  entered  into  possession  of  said 
mine  in  accordance  with  the  terms  of  said  agreement,  jointly  with  the 
other  locator,  and  subsequently,  without  the  knowledge  or  consent  of 
the  said  Books,  they  took  down  the  original  notice  of  location  from  said 
monument  and  placed  thereon  another  notice,  containing  the  names  of 
the  locators  of  said  mine,  including  the  names  of  the  said  Embody,  Gis- 
bom, and  Heaton,  but  excluding  therefrom  the  name  of  the  said  Books ; 
that  said  last-described  notice  named  the  said  mine  the  '^  Mono,"  and 
was  posted  upon  the  identical  monument  previously  erected,  and  upon 
which  the  Gtira£fe  notice  was  posted ;  that  said  Giraffe  notice  was  never 
recorded,  but  the  said  "  Mono ''  was ;  that  the  said  "  Mono  "  location 
included  the  identical  1,000  feet  covered  by  the  Giraffe  location,  and  was 
the  same  lode  as  the  Giraffe ;  that  the  Giraffe  notice  was  concealed  or 
destroyed,  and  that  the  said  Embody,  Gisbom,  and  Heaton,  at  the  time 
they  made  all  the  arrangements  and  agreements  aforesaid,  had  full 
knowledge  of  all  the  rights  of  the  said  Books,  and  that  he  was  the  owner 
of  one  undivided  fifth  of  said  original  location. 

Books  on  the  8th  of  Au|(iist,  1872,  commenced  suit  in  the  proper 
court  against  the  said  applicants  to  '^  recover  one-sixth  interest  in  the 
Mono  mine,*'  which  suit  is  now  pending  and  undetermined. 

Upon  these  facts  you  held  that  whatever  interest  Books  had  in  said 
mine,  it  did  not  amount  to  an  adverse  daim,  because  it  did  not  originate 
by  virtue  of  his  compliance  with  the  local  laws  and  acts  of  Ck>ngress 
relating  to  mineral  lands. 

I  am  of  opinion  that  the  interest  of  Books  was  an  adverse  interest, 
and  was  the  proper  subject-matter  of  an  adverse  daim.  From  his  state- 
ment it  is  clear  diat  his  right  te  one  undivided  fifth  of  the  Giraffe  loca- 
tion is  superior  to  any  interest  that  the  applicants  have  in  the  same. 
I  suppose  that  if  Books  had  purchased  the  entire  interest  of  his  co- 
locators  in  the  1,000  feet  and  paid  for  it,  and  the  present  applicants  had 
known  of  it  before  they  pretended  te  acquire  any  interest  in  the  same, 
that  his  daim  would  be  an  adverse  one,  and  would  properly  delay  the 
issuance  of  a  patent  until  the  matter  could  be  heard  in  court.  Li  my 
judgment,  any  state  of  &ct  which  shows  that  the  person  alleging  the 
same  has  a  better  right  te  the  premises  sought  te  be  patented,  or  any 
portion  thereof,  than  the  applicants  for  patent,  is  the  proper  subject- 
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matter  of  an  adverse  claim,  and  when  set  forth  in  the  manner  required 
by  the  statute  it  amounts  to  an  adverse  claim,  and  should  be  treated 
accordingly. 

I  reverse  your  decision  as  to  the  said  adverse  daim  of  Books,  and  hold 
it  to  be  sufficient. 

I  do  not  consider  it  necessary  at  this  time  to  consider  the  objections 
raised  relating  to  the  application  of  the  Mono  company,  inasmuch  as 
they  will  more  properly  arise  upon  the  return  of  the  case  to  your  office 
after  decision  in  the  courts,  to  which  it  must  go  upon  the  adverse  daims 
of  the  Magnolia  company  and  of  Books. 

KEMPTON  inNE. 

Where  the  giTen  name  of  a  party  executing  a  deed  differs  from  his  name  aa  found 

on  the  location  notice,  identity  of  persons  mast  be  shown. 
Full  and  complete  copies  of  the  respective  conveyances  are  anneoessary  under  the 

rules.     A  oomplete  abstract  only  is  required. 
The  affidavit  of  oontinaous  posting  of  the  plat  and  notice  on  the  claim  must  be 

made  by  one  of  the  parties  owning  the  mine  at  the  date  of  entry  at  the  local 

office. 
The  plat  posted  on  the  claim  as  required  by  the  statute  must  be  a  copy  of  the  plat 

filed  with  the  application  for  patent. 
Only  citizens,  or  those  who  have  declared  thpir  intention,  are  authorized  to  claim 
>L  and  locate  mines. 

A  foreigner  may  make  a  mining-location  and  dispose  of  it,  provided  he  becomes  a 

citizen  before  disposing  of  the  mine. 
Proof  that  a  party  was  not  a  citizen  before  disposing  of  his  daim  must  be  affirma- 

tively  shown  by  the  adverse  claimant. 

Secretary  Ddano  to  Commissioner  JBurdett,  January  2,  1875. 

I  have  examined  the  case  of  Warren  Hussey  et  aJ.,  applicants  for  the 
Eempton  mine,  situated  in  the  West  Mountain  mining  (^strict,  Salt  LtfJce 
county,  Utah,  on  appeal  by  the  Galena  Silver  Mining  Ck)mpany  from 
your  decisions  of  Septemb^  30  and  November  10,  1874. 

On  the  10th  of  November,  1873,  the  said  Warren  Hussey  and  six 
others  filed  their  appUcation  in  the  local  office  at  Salt  Lake  City  for  the 
Kempton  mine,  and  gave  notice  by  publication  in  the  usual  manner. 
During  the  sixty  days  of  publication  the  owners  of  the  Neptune  lode 
filed  an  adverse  claim,  which  was  afterward  withdrawn  upon  some 
terms  of  compromise  a^eed  upon  by  the  parties.  Hussey  and  others, 
pending  their  appUcation  for  ilie  Eempton  mine,  transferred  all  their 
interest  to  Lemuel  IT.  Ck)lbath,  B.  M.  Du  Bell,  and  Isaac  Schoenberg, 
who  were  substituted  as  applicants  for  the  Eempton,  and  have  since 
prosecuted  the  application  for  a  patent  in  their  own  names. 

On  the  7th  day  of  September,  1874,  and  more  than  sixty  days  after 
the  period  of  publication  had  fully  expired,  the  Qalena  Silver  Mijiing 
Company  filed  in  the  General  Land  Office  a  protest  against  the  issuance 
of  patent  to  the  Eempton  claimants,  alleging  that  the  Galena  lode  and 
the  Eempton  lode  were  identical ;  that  the  surface  claims  of  the  two 
conflicted  ;  that  the  Galena  was  located  many  years  before  the  Eempton, 
and  that  the  Eempton  had  failed  in  several  respects  of  complying  with 
the  law,  and  was  not  entitled  to  a  patent.  Tou  properly  rejected  this 
protest,  so  far  as  it  purported  to  be  an  adverse  daun,  on  tne  ground 
that  it  had  not  been  filed  within  the  period  of  "  sixtv  days  of  pubHca- 
tion,"  as  expressly  required  by  the  6th  section  of  the  act  of  May  10, 
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1872y  and  you  allowed  the  protestants,  under  the  last  clause  of  the  said 
6ih  section,  to  undertake  to  show  that  the  applicants  had  failed  to  com- 
ply with  the  act. 

Ton  overruled  all  the  objections  that  were  suggested,  and  decided 
that  the  Eempton  applicants  were  entitled  to  a  patent.  A  motion  was 
made  to  set  aside  your  decision,  which  you  also  overruled.  An  appeal 
has  been  taken  from  both  of  the  decisions. 

On  the  hearing  of  this  appeal  the  objections  made  before  you  have 
been  uj^fed,  and  perhaps  some  others  which  are  now  presented  for  the 
first  time  in  the  history  of  the  case. 

I  will  consider  them,  first,  however,  premising  that  they  are  not  made 
by  any  party  to  the  record  in  interest  but  are  made  by  a  third  party 
who  stands  in  the  light  of  amieus  curiae  and  who  has  the  right  of  show- 
ing only  that  the  applicants  have  not  compUed  with  the  law. 

1.  It  is  objected  that  it  does  not  appear  that  B.  F.  Buck,  one  of  the 
original  ^ocaiors  of  the  Eempton  mine,  has  ever  transferred  his  interest 
in&esama 

The  original  application  for  the  Eempton  patent,  which  is  sworn  to 
by  five  different  persons,  alleges  that ''  Samuel  Buck,  under  the  name  of 
B.  F.  Buck,"  was  one  of  the  original  locators,  and  that  the  said  Samuel 
had  transferred  his  interest  in  the  mine  to  John  Segus,  who  was  one  of 
the  appHcants  for  patent.  There  is  in  the  abstract  of  title  furnished  a 
certificate  of  the  recorder  of  the  conveyance  from  Samuel  Buck  to  the 
said  S^fus.  I  think  this  is  sufi&cieni  Names  are  arbitrary.  Identity 
is  the  important  matter,  and  the  identity  of  Samuel  Buck  with  the  B.  F. 
Back  of  the  location  is  satisfactorily  shown. 

2.  It  is  further  objected  that  full  and  complete  copies  of  the  respec- 
tive conveyances,  showing  title  in  applicants,  are  not  set  forth  in  the 
records. 

It  is  conceded  that  brief  abstracts  of  the  contents  are  set  forth.  Un- 
der the  rules  and  regulations  I  think  this  is  sufficient.  If  more  should 
be  required,  the  rules  should  be  changed. 

3.  It  is  also  objected  that  there  is  no  affidavit  of  ihe  proper  party  that 
the  plat  and  notice  were  posted  in  a  conspicuous  place  on  the  claim 
during  the -period  of  .publicatioiL 

The  6th  section  provides  that  ^' At  the  expiration  of  the  sixty  days  of 
pnhHcation  t?ie  daitnant  shall  file  his  affidavit  showing  that  the  plat  and 
notice  have  been  posted  in  a  conspicuous  place  on  the  claim  during  said 
period  of  pubUcation."  It  is  argued  that  the  claimant  referred  to  is  one 
of  the  original  locators.    I  think  that  this  is  not  necessarily  so. 

When  tiie  original  locators  make  the  appUcation  for  patent,  then  one 
of  them  must  nuuce  the  affidavit,  but  when  the  original  locators  have  as- 
signed their  interest  and  the  application  is  made  by  the  assignees,  then 
the  assignees  are  the  claimants,  and  one  of  them  may  make  this  affidavit. 
Id  this  case  it  was  first  made  by  B.  T.  Anderson,  the  superintendent  of 
the  mine,  and  afterwards  by  Ck)lbath,  who  is  one  of  the  present  appli- 
cants, and  is  therefore  one  of  the  claimants  within  the  purview  oi  the 
6th  section. 

i.  It  is  also  objected  that  there  is  no  sufficient  proof  that  the  plat  and 
notice  were  posted  in  a  conspicuous  place  on  the  daim.  The  objection 
IB  not  that  there  was  not  a  pLeit  and  notice  posted  on  the  daim,  but  that 
there  is  no  proof  tohcUpkU  and  notice  was  thus  posted. 
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The  6th  section  provides  that  the  applicant  for  patent  shall  file  in  the 
proper  land-office,  under  oath,  an  application  together  with  a  plat  and 
field-notes  of  the  claim  made  by  the  authority  of  the  United  States  sur- 
veyor-general, ''and  shall  post  a  copy  of  such  plat,  together  with  a  notice 
of  such  application  for  a  patent,  in  a  conspicuous  place  on  the  land  em- 
braced in  such  plat  previous  to  the  filing  of  the  application  for  a  patent, 
and  shall  file  an  affidavit  of  at  leitet  two  persons  that  such  notice  has 
been  duly  posted  as  aforesaid,  and  shaU  file  a  copy  of  said  notice  in  such 
land-office,  and  shall  thereupon  be  entitled  to  a  patent,^'  etc  The  appti- 
cation  for  patent  in  this  case  alleges  ''  that  the  notice  of  intention  to 
apply  for  a  patent,  together  with  a  plat  of  the  survey  of  said  mine,  was 
duly  posted  upon  the  same  on  the  31st  day  of  October,  A.  D.  1873,  in  a 
conspicuous  place,  as  will  appear  by  the  e^davit  of  W.  A.  Watson  and 
Henry  Curran,  herewith  submitted,  marked  Exhibit  'E/  ^ 

When  the  papers  reached  this  Department  ''Exhibit  E"  was  not 
found  in  its  proper  place  in  the  ^plication,  but  there  was  foimd  de- 
tached from  the  application  an  affidavit  of  W.  A.  Watson  and  Henry 
Curran,  marked  in  red  ink  "Exhibit  E,''  in  the  same  handwriting  in 
which  the  other  exhibits  attached  to  the  appUcation  were  written.  This 
affidavit  stated  "  that  a  plat  and  notice,  of  which  the  attached  are  true 
copies,  were  posted  conspicuously  on  the  Kempton  mining-claim  on  the 
31st  day  of  October,  A.  D.  1873 ;  that  affiants  were  present  and  saw  the 
same  so  posted.^' 

There  is  also  found  among  the  papers  a  plat  of  the  survey  of  said 
Kempton  mine,  certified  to  by  the  surveyor-general  of  Utah,  numbered 
19,  dated  October  1,  1873,  and  a  notice  of  application  for  patent, 
psuiJy  written  and  partiy  printed,  dated  October  11,  1873,  and  in  dne 
form.  This  plat  and  notice  bear  physical  evidence  that  they  have  been 
attached  to  the  affidavit  of  Watson  and  Curran.  There  is  in  the  upper 
left-hand  comer  of  each  a  peculiarly-shaped  puncture,  which  upon  its 
face  shows  that  it  was  made  in  each  paper  at  the  same  time  and  while 
they  were  together.  There  is  also  physical  evidence  that  the  papers 
thus  attached  were  afterwards  separated  and  attached  in  an  entirely 
different  manner  by  mucilage.  The  plat  is  the  largest  paper  of  the 
three,  the  notice  is  next  in  size,  and  the  affidavit  the  leasi  The  notice 
has  been  attached  to  the  bottom  of  the  plat  by  mucilage,  and  in  the 
same  way  the  affidavit  has  been  attached  to  the  bottom  ojf  the  notice. 
The  evidence  of  the  attachment  of  the  plat  and  notice  amounts  to 
absolute  demonstration.  The  ragged  edges  of  the  two  exactiy  fit  eadi 
other.  The  evidence  of  the  atta<Smient  of  the  notice  and  affidavit  is 
not  so  complete,  but  it  is  quite  satisfactory.  The  plat  has  a  small  hole 
in  each  comer,  such  as  would  be  made  if  it  had  been  tacked  up  or 
posted. 

My  own  opinion,  founded  upon  an  examination  of  the  papers,  is  that 
the  affidavit,  notice,  and  plat  were  originally  attached  by  a  metallic 
fastening  in  the  upper  left-hand  comer  of  each,  and,  being  thus  attached, 
were  filed  with  the  appUcation  as  Exhibit  E ;  that  after  being  thus  filed 
the  register  detached  them  and  attached  the  plat  and  notice  by  mudlage, 
a&  described  above,  and  posted  them  up  in  ms  office,  and  that  he  after- 
wards attached  the  affidavit  and  transmitted  them  to  the  Commissioner 
of  the  General  Land  Office.     The  Conunissioner  has  certified  that  the 
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plat  and  notice  were  attached,  and  he  thinks  the  affidavit  was  also  at- 
tached to  them  when  they  were  received  from  the  local  office. 

There  are  on  file  in  this  case  the  affidavits  of  numerous  persons  that 
the  plat  and  notice  were  posted  on  the  31st  of  October,  1873,  in  a  con- 
spicuous place  on  the  daiim,  and  so  remained  during  tiie  entire  period 
of  pubhcation.  It  is  true  they  do  not  specify  particularly  what  plat 
and  notice,  because  at  the  time  they  were  taken  there  was  no  contro- 
versy  about  their  contents ;  but  they  do  show  that  a  plat  and  notice, 
whidi  they  all  seem  to  have  understood  as  in  due  form,  were  properly 
posted. 

I  entertain  no  doubt  of  the  fact  that  a  plat  and  notice,  of  which  those 
above  referred  to  as  a  part  of  Exhibit  E  were  either  copies  or  duplicate 
originals,  were  duly  posted  on  the  claim  and  for  the  period  of  pubhca- 
tion, and  I  therefore  overrule  the  last  named-objection. 

5.  Finally,  it  is  further  objected  that  there  is  no  allegation  or  proof 
that  the  original  locators  of  the  Kempton  mine  were  citizens  of  the 
United  States,  or  that  they  had  declared  their  intention  to  become  such 
at  the  time  the  location  was  made. 

The  appHcation,  after  setting  out  the  location  and  transfer  of  said 
daim,  alleges  ''that  all  the  above-nam^d  locators  of  said  claim  and  their 
grantees  are  citizens  of  the  United  States." 

This  is  the  only  allegation  or  proof  on  this  point  contained  in  the  en- 
tire record. 

The  first  section  of  the  act  of  May  10,  1872,  provides  ''that  all  min- 
eral deposits  in  lands  belonging  to  the  United  States,  both  surveyed 
and  unsurveyed,  are  hereby  dedared  to  be  free  and  open  to  exploration 
and  purchase,  and  the  lands  in  which  they  are  found  to  occupation  and 
purchase  by  citizens  of  the  United  States  and  those  who  have  declared 
their  intention  to  become  such,  under  regulations  prescribed  by  law,  and 
acoordiog  to  the  local  customs  or  rules  of  miners  in  the  seveiul  mining- 
districts,  so  far  as  the  same  are  applicable,  and  not  inconsistent  with  the 
laws  of  the  United  States." 

The  6th  section  provides  "that  a  patent  for  any  land  claimed  and 
located  for  vfduable  deposits  may  be  obtaiiied  in  the  following  manner : 
Any  person,  association,  or  corporation  authorized  to  locate  a  daim 
under  this  act,  having  claimed,"  etc  These  provisions,  and  those  of  the 
mining  act  of  July  26,  1866,  and  of  the  pre-emption  and  homestead  acts, 
indicate  clearly,  to  my  mind,  the  intention  of  Congress  that  no  one  but 
a  citizen,  or  a  person  who  had  declared  his  intention  to  become  such, 
should  have  the  privilege  of  locating  a  mine,  or  acquiring  a  patent 
therefor. 

The  language  is  too  dear  to  admit  of  any  other  construction.  I  sup- 
pose the  reason  of  the  rule  was  to  prevent  foreigners  who  might  be 
inimical  to  the  well-being  and  prosperity  of  the  government  from  obtain- 
ing possession  and  control  of  the  vast  interests  which  grow  out  of  the 
mineral  lands  of  the  United  States. 

I  do  not  wish  to  be  understood  as  deciding  that  a  person  who  is  not 
a  citizen,  or  has  not  declared  his  intention  to  become  such,  cannot  make 
a  location  of  a  mine,  or  dispose  of  it,  provided  he  afterward  becomes  a 
citizen  before  he  disposes  of  the  mine.  "  Naturalization  has  a  retroac- 
tive effect,  so  as  to  be  deemed  a  waiver  of  all  liability  to  forfeiture." 
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(OBterman  vs.  Baldwin,  6  Wall.,  122.)  An  aesignor  can  transfer  no 
greater  interest  to  his  assignee  thian  he  himself  possesses^  While  he  is 
unnaturalized  he  has  no  right  to  locate  a  mine.  If  he  does  bo,  and  dis- 
poses of  it  before  naturalization,  a  subsequent  naturalization  would  not, 
in  my  opinion,  save  his  location.  If,  therefore,  it  appeared  in  this  case 
that  the  original  locators  were  not  citizens,  or  had  not  declared  their  in- 
tention te  become  such,  at  the  time  their  location  was  made,  and  that 
they  had  not  become  ci^tizens  when  they  transferred  the  mine,  I  should 
have  no  hesitation  in  holding  that  the  transfer  was  invalid  and  the  claim 
of  the  appUcante  was  not  good.  But  there  is  no  such  allegation  or  proof 
in  this  case,  and  I  should  not  be  justified  in  prestiming  a  state  of  fact 
which  would  work  a  forfeiture  of  the  claim.  The  allegationB,  or  plead- 
ings, (if  I  may  be  allowed  the  expression,)  in  proceedings  of  this  kind, 
should  be  construed  liberally,  as  I  have  heretofore  held,  and  not,  as  at 
common  law,  most  strongly  against  the  pleader.  Under  this  role  of 
construction  I  find  myself  obliged  to  overrule  the  objection  as  to  dtizen- 
ship,  which  is  accordingly  done. 
I  affirm  your  decision. 

BED   PINE  MINE. 

An  action  in  equity  to  restrain  applicants  for  patent  for  a  mining-claim  from  further 
proBecntion  of  their  application  is  not  such  an  action  as  can  be  taken  notice  of 
by  the  General  Land  Office. 

A  location  notice  which,  after  naming  the  locators  and  their  interests  to  the  extent 
of  1,000  feet,  concludes  as  follows :  **  We  claim  600  feet  easterly  and  600  feet 
westeifly."  '*  Situate  about  200  feet  easterly  from  tiie  Sacramento  *' — ^is  not  void 
for  uncertainty  in  the  Ophir  mining  district,  Utah,  if  location  was  made  prior 
to  Biay  10,  1872. 

CommisHoner  ^urdett  to  Register  and  JReceivety  Salt  Lake  Oityf  Utah, 

January  18, 1875. 

On  the  22d  August  last,  you  transmitted  the  papers  in  case  of  the 
application  of  Marcus  Daly,  for  patent  for  the  Red  Fine  mine,  Utah. 

By  the  papers  in  the  case  it  appears  that  the  said  application  tat 
patent  was  filed  in  your  office  on  tne  25th  day  of  April,  1874 ;  that  the 
notice  and  diagrams  were  posted  upon  the  claim  from  the  21st  April, 
1874,  to  the  22d  August  1874,  and  in  the  register's  office  from  the  6th 
June,  1874,  to  the  22d  August,  1874 ;  that  the  notice  was  published  in  the 
Salt  Lake  Weekly  Tribune  on  the  6th  June,  1874,  and  for  eleyen  con- 
secutive weeks  thereafter. 

The  Red  Pine  mine  was  located  July  18,  1871,  and  record  of  such 
location  was  made  on  the  same  day  in  the  recorder's  office  of  Ophir 
mining  district,  Tooele  county,  Utah. 

By  the  abstract  of  title  it  is  shown  that  th^  applicant  has  record  title 
to  the  premises  claimed. 

On  the  22d  August,  1874,  the  applicant  having  filed  proof  of  com- 
pliance with  the  local  laws  and  Congressional  enactments,  was  allowed 
to  make  entry  of  the  premises  as  appHed  for,  no  adverse-  claims  having 
been  filed.  On  the  17th  September,  1874,  Enoch  Totten,  Esq.,  filed 
in  this  office  a  paper  purporting  to  be  a  copy  of  a  bill  in  equity  filed  in 
the  district  cotuii  for  the  third  judicial  disbict,  Utah,  the  general  nature 
and  object  of  which  seems  to  be  to  restrain  said  Daly  and  one  Walker 
and  others,  who  are  joined  as  defendants,  from  further  prosecuting  said 
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agpHcatioii  for  patent  The  plaintiffs  named  in  said  bill  are  Isaac  S. 
^terman  and  George  B.  Ayers.  Whether  or  not  any  proceedings  have 
in  fact  been  had  under  said  bill  does  not  appear,  nor  is  it  necessary 
to  inquire,  since  it  is  not  such  action  as  can  be  taken  notice  of  by  this 
office. 

At  the  same  time  were  filed  the  affidavits  of  Qeo.  B.  Ayers  and  Levi 
Smiley.' 

In  the  sworn  statement  of  Mr.  Smiley  he  alleges  that  he  had  never 
seen  the  survey-stakes  of  the  '^  Red  Pme  survey,  and  never  had  any 
knowledge  that  such  a  survey  had  been  made ;"  that  he  had  never  seen 
the  plat  and  notice  of  appUcation  for  a  patent  for  said  mine,  fdthough 
he  had  frequently  passed  over  the  ground  included  in  such  survey  since 
June  1,  1874 ;  that  he  had  no  knowledge  that  said  appUcation  for  patent 
had  been  made  until  September  7,  1874 ;  that  he  is  milling  captain  on 
the  Si  Louis  and  Hidden  Treasure  mine. 

In  his  sworn  statement  Mr.  Ayers  alleges  that  he  is  the  same  person 
who  made  oath  to  said  bill,  which  was  filed  in  tihe  office  of  the  derk  of 
the  court  of  the  third  judicial  district,  Utah,  on  the  11th  Septembcor, 
1874,  in  which  Isaac  S.  Waterman  and  Geo.  B.  Ayers  are  plaintiffs. 

In  the  case  under  consideration  no  adverse  claun  was  filed  within  the 
time  prescriUed  by  the  statute. 

The  6th  section  of  the  mining  act  provides  that  an  adverse  claim  to 
be  considered  must  be  filed  wii£in  the  sixty  days'  notice  by  publication, 
^'and  thereafter  no  objection  from  third  parties  to  the  issuance  of  a 
patent  shall  be  heard,  except  it  be  shown  that  the  applicant  has  &iled 
to  comply  with  this  act." 

The  protestants  urge  that  the  location  of  the  Bed  Pine  was  void  for 
uncertainly. 

The  4th  section  of  the  district  laws  in  force  at  the  date  of  said  loca- 
tion provides  "that  the  notice  shall  state  the  number  of  feet  claimed  in 
the  location,  number  claimed  each  side  of  monument,  the  names  of  the 
parties  locating  the  same,  and  the  number  of  feet  claimed  by  each  loca- 
tor, name  by  which  the  ledge  or  lode  shall  be  known." 

Sbc.  7  provides  that  "in  making  a  record  of  location  of  any  claim  the 
same  shall  be  definitely  described  with  reference  to  some  natural  or  arti- 
ficial monupient." 

Ssa  21  of  said  laws  provides  that  "the  recorder  in  person  or  through 
his  deputies  go  on  the  ground  before  filing  a  location  for  record,  and 
see  that  the  proper  notice  and  monument  are  placed  thereon,  and  note 
on  the  notice  and  in  a  book  for  that  purpose  the  locality  of  said  lo- 
cation." 

The  location  notice  in  the  case  under  consideration  reads  as  follows : 

"Bed  Pine,  Located  Jult  18,  1871. 

^^  Notice. 

"We,  the  undersigned,  have  this  day  located  and  claimed  1,000  feet 
on  this  lead,  lode,  ledge,  or  deposit ;  together  with  all  dips,  spurs,  and 
angles.  We  claim  it  according  to  the  laws  of  Ophir.  mining  district  and 
the  laws  of  the  United  States.     This  mine  to  be  known  as  tiie  Bed  Pine. 

"Jesse  Foster— 400  ft 

"  Gancey  Porter— 200  feet. 
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"E.  V.  Aukram— 200  feet. 

«  W.  Aukram— 200  feet 

<<We  daim  500  feet  easterly  and  500  feet  westerly. 

^^  Situate  about  200  feet  easterly  from  the  Sacramento.^^ 

This  notice  seems  to  meet  all  the  requirements  of  the  local  law,  and  to 
have  been  made  in  accordance  therewith. 

It  will  be  observed  that  it  is  made  the  duty  of  the  recorder  or  his 
deputy  to  "  go  on  the  ground  before  filing  a  location  for  record,  and  see 
that  tiie  proper  notice  and  monument  are  placed  thereon." 

This  notice  wasjiledfor  record  on  the  18th  July,  1871,  (md  recorded. 
This  act  of  the  recorder  may  be  fairly  appealed  to  as  being  corroboratiTe 
of  the  sworn  statement  of  the  applicant  that  the  local  law  had  been  com- 
plied with  in  the  matter  of  said  location.  Accompanying  the  other  papers 
filed  with  said  application  is  the  sworn  statement  of  two  persons  who 
allege  that  they  are  well  acquainted  with  the  Bed  Pine  mining-claim,  and 
that  the  survey  of  said  daim  made  by  J.  Gorlinski,  deputy  mining  sur- 
veyor, in  their  presence,  "  embraces  the  identical  ground  as  ongmally 
claimed  by  the  locators  and  grantors  of  said  mining-claim." 

The  applicants  allege  compliance  with  the  local  laws,  and  have  filed 
satisfactory  evidence  of  such  compliance. 

The  survey  seems  to  have  been  regularly  made,  and  the  notice  and 
diagram  conspicuously  posted  up  on  the  claun,  to  wit:  upon  the  discov- 
ery-shaft of  said  Bed  I^e  loda 

Messrs.  Waterman  and  Ayers  also  urge  that  the  notice  of  intention  to 
apply  for  a  patent  was  not  properly  given,  for  the  reason  that  the  pub- 
lished notice  required  adverse  daixns  to  be  filed  within  sikty  days  from 
the  6th  of  June,  1874,  the  date  of  the  first  publication,  while  the  notice 
posted  upon  the  claim,  dated  Appl  21, 1874,  condudes  with  these  words: 
^<Any  and  all  persons  claiming  adversely  *  *  *  axe  hereby  notified 
that  unless  their  adverse  claims  are  duly  filed,  as  according  to  law  and 
the  regulations  thereunder,  within  sixty  days  from'  the  date  hereof,  with 
the  register  of  the  U.  S.  land-office,  Salt  LcJce  City,  «  *  *  they  will 
be  barred  in  virtue  of  the  provisions  of  said  statute." 

This  gratuitous  information  on  the  part  of  the  applicant  is  not  shown 
to  have  injured  any  party  or  person,  nor  yet  could  their  rights  have 
been  adversely  affected  had  any  parties  filed  an  adverse  daim  against 
said  apphcation  '^according  to  law  and  the  instructions  thereunder." 

Having  carefully  considered  all  the  papers  filed  by  the  applicant  and 
protestant,  I  am  of  the  opinion  that  the  applicant  has  shown  compli- 
ance with  the  law,  and  that  patent  should  issue  for  said  mine  as  appHed 
for. 

PETROLEUM  CLAIMS. 

Commissioner  Burdett  to  Surveyor- QenercUy  StraUon,  San  I^ancisco, 

California^  Jan,  30,  1875. 

Petroleum  claims  may  be  entered  and  patented  under  the  mining  act 
of  May  10, 1872. 
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BSPOnXB  OF  DMBBB. 

Commissioner  JBurdeU  to  Wm.  Clayton,  SaU  Lake  City,  Utah,  Jan. 

30, 1875. 

Lands  oontaining  valuable  deposits  of  umber  may  be  patented  under 
the  mining  acts  of  Congress. 

The  price  per  acre  depends  upon  the  character  and  formation  of  the 
deposit.  B  it  is  found  in  veins  or  rock  in  place  the  same  rates  per 
acre  must  be  paid  as  in  case  of  lode-claims,  viz.,  $5. 

If  the  umber  is  not  found  in  veins  or  rock  in  place,  the  proceedings 
would  be  the  same  as  are  prescribed  in  case  of  placer-daims,  and  the 
rates  $2.50  per  acre. 

EZPENDITUBBS  ON  BELOGATBD  MIKBS. 

Commissioner  BurdeU  to  Wm,  A,  Arnold^  Central  City^  Col,,  Jan, 

80, 1875. 

Where  a  party  applies  for  a  patent  for  a  relocated  mine,  it  will  be 
necessary  for  hum  to  offer  satisfactory  proof  that  a  sum  of  not  less  than 
five  hundred  dollars  has  been  expended  upon  the  nune  by  the  applicamt 
or  his  grantors. 

The  fact  that  five  hundred  dollars  had  been  expended  upon  the  daim 
by  a  person  or  persons  who  subsequently  abandoned  it,  wul  not  relieve 
the  applioaai  from  the  necessity  of  showing  that  he  or  his  grantors 
have  expended  thereon  the  amount  required  by  law. 

BWINQ   VS,   HABTMAN. 

Commissioner  BurdeU  to  Megister  and  Receiver^  San  Francisooy  Cali- 

fomia,  J^ebruary  18,  1875. 

The  land  having  been  returned  as  mineral,  the  burden  of  proof  was 
upon  the  agricultural  claimants. 

The  testunony  presented  at  the  hearing  shows  that  portions  of  the 
sorboe  are  susceptible  of  cultivation,  and  the  balance  appears  to  be 
used  for  grazing.  While  it  is  not  shown  that  valuable  deposits  have 
been  found  in  the  Maymoon  location,  yet,  in  view  of  the  discoveries 
so  far  made,  and  the  proximity  of  the  land  to  the  Oakville  and  Bella 
Union  Q^oksilver  miiies,  the  [agricultural]  entry  of  Hartman  will  re- 
main suspended  to  await  further  developments  in  the  premises,  as  rec- 
ommended by  you. 

DEPTJTT  lCn?EBAL  SUBVETOBS. 

InatmotioDS  to  deputy  mineral  surveyors  in  States  where  the  Oommissioner  of  the 

ueneral  Land  Office  is  ex  qffieio  snxreyor-generaL 

Commissioner  BurdeU  to  Smith  Scogin^  Sot  Springs^  Arkansas^  Feb- 

ruary  19,  1875. 

In  the  JiBcbarge  of  your  duties  as  deput]^  mineral  surveyor,  you  will 
be  governed  by  we  ixisioructioiis  herein  contained  and  the  circular  instruo- 
tions  from  this  office. 

No  official  survey  will  be  made  except  upon  application  of  the  claimant 
or  his  duly  authorized  ageni 

The  dwmant  must  in  all  cases  make  satisfactory  arrangements  with 
the  United  States  deputy  mineral  surveyor  for  the  payment  of  his  ser- 
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Tices  and  those  of  his  assistants  in  Tnaking  the  survey,  as  the  United 
States  will  not  be  held  responsible  for  the  payment  of  the  same. 

In  making  a  survey  of  a  claun,  you  will  begin  at  some  comer  of  the 
public  siirveys,  aud  run  a  line  either  by  course  and  distance,  or  by  tri- 
angulation,  to  a  comer  of  the  claim,  designating  this  comer  as  *' comer 
No.  1 ;  beginninff.'^  Tou  will  then  calculate  the  true  course  and  distance 
in  a  direct  line  &om  the  comer  of  the  public  surveys  to  said  ''  comer 
No.  1.'' 

From  corner  No.  1  you  will  proceed  with  the  survey  of  the  claim,  giv- 
ing courses  and  distances  of  the  exterior  boundaries,  establishing  a  comer 
at  each  angle  of  the  survey. 

You  will  describe  the  comers  f uUy,  stating  whether  a  post  or  stone, 
the  size,  depth  in  the  ground,  and  how  marked. 

The  comer  monuments  will  be  marked  No.  1,  No.  2,  etc.,  as  you  pro- 
ceed with  the  survey ;  also  with  the  number  of  the  survey. 

You  vnll  note  all  objects  crossed  by  your  lines  of  survey,  sueh  as  prior 
surveys,  lodes,  ditches,  ravines,  or  lines  of  the  public  surveys. 

You  will  note  all  shafts  and  their  depths,  aU  adits,  cuts,  drifts,  shaft- 
houses,  mills,  etc.,  and  represent  the  respckstive  locations  of  the  same 
upon  the  plats. 

After  describing  fully  tibe  improvements  on  the  daim,  you  will  give 
your  opinion  in  regard  to  the  actual  value  thereof. 

You  vnll  ^ve  the  names  of  adjoining  claimants,  if  any,  and  state  the 
quarter-section,  tovmship,  and  range  in  which  the  blaim  is  situated. 

On  the  plats  the  section  lines  will  be  represented  in  bkick  ink;  the 
quarter-section  lines  in  red. 

The  field-notes  vnll  be  made  upon  paper  of  uniform  size. 

The  plats  will  be  prepared  upon  paper  12  x  16  inches  in  size,  [inside  of 
marginal  line,  aJlovring  a  margin  outside  of  such  line  for  binding.] 

In  each  case  four  pkUs  and  one  copy  of  the  original  field-notM  will  be 
transmitted  to  this  office  for  approval. 

When  the  same  haxe  been  examined  and  approved,  the  original  field- 
notes  vnll  be  retained  in  this  office ;  one  copy  of  the  plat  will  be  traoB- 
mitted  to  the  register  of  the  proper  land-district,  to  be  retained  on  his 
files  for  future  reference,  and  two  plats  and  one  copy  of  the  field^notes 
will  be  returned  to  you  to  be  handed  the  applicant,  to  be  disposed  of  as 
follows,  viz: 

1.  One  copy  of  the  plat  to  be  posted  on  the  daim ;  and, 

2.  One  plat  and  the  copy  of  field-notes  to  be  filed  by  the  applicant 
vnth  the  register  and  receiver,  with  his  application  for  patent. 

Accompanying  the  plat  and  field-notes  transmitted  by  you  to  this 
office  for  approval,  you  vnll  forward  the  affidavits  of  at  least  two  respon- 
sible parties  that  an  amount  of  not  less  than  five  himdred  dollars  has 
been  expended  upon  the  daim  in  actual  labor  and  improvements. 

Great  care  should  be  exercised  to  have  the  courses  and  distances  ex- 
pressed in  the  field-notes  correspond  with  those  represented  upon  the 
plats. 

PRINCE  OF  WALES,    ANTELOPE,   ANP  WANBBBINa  BOT  VS,   mOlBLkSD   OHISF  AKD 

WELLZNOTON. 

This  deddon  overmles  application  to  set  aside  patents  to  the  Prince  of  Wales,  Ante- 
lope, and  Wandering  Boy  mines,  Utah,  and  institateB  proceedings  to  oanoel  so 
mach  of  the  Highland  dhiel  patent  as  conflicts  with  the^Pzinoe  of  Wales. 
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PMHOB  OF  WAUM  M.   aiOBLARD  OHZBF. 

The  Prinoe  of  Wales  was  first  loeated  and  it  made  the  first  appUoatioD  for  patent. 

The  adTexse  oUdm  of  the  Highland  Ohief  was  filed  after  period  of  pabUoation 

had  expired,  and  would  have  been  rejected  had  the  looal  offioes  forwarded  it  to 

the  Gkneral  Land  Office. 
The  applicants  for  patent  should  not  soifer  by  the  neglect  of  duty  of  any  officer. 

The  appHoation  of  the  Highland  Ohief  did  not,  but  the  patent  did^  include  part 

of  the  Prinoe  of  Wales. 
The  final  sorrey  and  patent  of  the  Highland  Ohief  did  not  follow  the  application. 
PabUoation  of  notice  considered. 
In  mining  oases  consent  cannot  gire  jurisdiction.    Substantial  compliance  with  the 

statute  is  required. 

WAMBXBIMO  BOT  VS,    HIGHLAND  GQSIKF 

The  Wandering  Boy  was  the  prior  location,  and,  as  above,  should  hare  been  excluded 
from  the  ffighland  Ohief  patent. 

PBINOX  OF  WAXiBS. 

Its  location  notice  is  not  yoid  for  uncertainty.  Miners*  location  notices  should  not 
be  held  to  technical  accuracy,  hut  are  sufficient  if  they  put  an  honest  inquirer 
in  the  way  of  findin|[  the  lode. 

Parol  eridenoe  is  admissible  to  define  what  tract  is  embraced  in  a  location. 

It  is  too  lats  after  patent  has  issued  to  make  objection  that  publication  of  notice  from 
January  6,  1871,  to  April  6,  1871,  was  not  a  compliance  with  the  statute  of  July 
26, 1866. 

Proof  of  postipg  notice  and  diagram  on  the  claim  should  be  specific  as  to  ioh&n  the 
period  of  such  posting  commenced.  It  is  too  late  after  patent  has  issued  to  ob- 
ject to  the  proof  because  it  is  not  thus  specific.  The  objection  that  applicants 
did  not  have  title  at  the  date  of  application  is  insufficient,  unless  such  fact  is 
dearly  shown.  Oontraots  for  conveyance,  made  before  application,  are  sufficient 
if  full  title  was  acquired  before  patent  issued. 

A  clerical  error  in  the  register's  final  certificate  in  a  mineral  entry  in  an  owner's  name, 
as  Butterfield  instead  of  Butterwood,  does  not  affect  the. validity  of.  a  patent 
issued  under  the  name  of  Butterwood. 

WAHPXBINO  BOT. 

The  location  notice,  application  for  patent,  and  final  survey  agree  in  describing  the 
same  premises. 

Proof  of  publication,  which  states  that  the  notice  was  published  for  a  period  of 
ninety  days,  commencing  April  15,  1871,  ia  prima  fitete  sufficient. 

That  notice  and  diagram  were  posted  on  the  dium  five  days  after  publication  was 
commenced,  and  thereafter  for  ninety  days,  was  an  irregularity  only,  and.  not 
IMaL 

Looators  and  intermediate  owners  other  than  applicants  will  not  be  presumed  aliens, 
in  the  absence  of  allegation  or  objection  prior  to  issuance  of  patent. 

In  a  subsequent  patent  it  is  proper  to  recite  the  fact  that  a  prior  patent  had  inad- 
vertently and  erroneousqr  issued  for  part  or  all  of  the  premises.  The  fact  that 
Moore  i  Oo.*,  patentees  and  vendors  of  the  Wandering  Boy,  have  still  an  interest 
in  seeing  that  their  patent  is  unclouded,  is  sufficient  to  support  their  application 
to  set  aside  the  Highland  Chief  patent. 


Where  there  are  no  adverse  interests,  the  patent  for  a  mine  will  not  be  disturbed, 
notwithstanding  irregularities  in  issuUig  it. 

Examination  of  the  7th  section,  act  of  May  10,  1872. 

Where  an  applicant  for  patent  relinquishes  the  portion  of  his  premises  embraced  in 
an  adverse  claim,  further  proceedings  before  the  DepartmeDtwill  not  be  stayed. 

The  only  question  before  the  court  in  mining  application  contests  is  the  right  of 
possession  to  the  premises  in  dispute. 

Ae  mere  fact  of  an  adverse  claimant  obtaining  jud^ent  in  court  in  his  fkvor  does 
not  necessarily  entitle  him  to  a  patent  upon  fihng  a  certified  copy  of  the  judg- 
ment-roll and  the  eertifioate  of  uie  surveyor-genml,  and  paying  fees  and  price 
of  land. 
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Secretary  Delano  to  ComntiaHoner  Burdett^  April  1, 1875. 

I  have  carefully  considered  the  application  of  Samuel  S.  Walker  et  al.y 
owners  of  the  Pxince  of  Wales  mine,  situate  in  Big  Cbttonwood  mining 
district,  in  Salt  Lake  county,  Utah,  to  have  proceedings  instituted,  in 
the  name  of  the  United  States,  to  set  aside  and  annul  the  patent  issued 
to  Allen  Schenck  and  Norris  W.  Mundy  for  the  Highland  Chief  mine, 
situate  in  the  said  Big  Cottonwood  distnct,  and  also  the  like  application 
of  John  M.  Moore  et  aZ.y  owners  of  the  Wandering  Boy  mine,  in  the 
aforesaid  mining-district,  to  set  aside  and  annul  the  patent  for  the  said 
Highland  Chief  mina 

I  have  also  considered  the  several  applications  made  by  Schenck  and 
Mundy  to  have  proceedings  instituted  in  the  name  of  the  United  States 
to  set  aside  the  patents  heretofore  issued  to  the  said  Samuel  S.  Walker 
et  cU,,  for  the  Pnnce  of  Wales  and  Wandering  Boy  mines ;  and  also  the 
patent  issued  to  J.  B.  Walker  et  cU.y  for  the  Antelope  mina 

All  of  the  above-named  mines  are  located  in  the  same  neighborhood, 
and  are  of  such  supposed  value  as  to  have  induced,  between  the  respec- 
tive claimants,  protracted  and  heated  contests  before  this  Department 
I  shall  follow  the  example  of  counsel,  and  treat  all  the  applications  as 
consolidated,  and  shall  dispose  of  them  in  the  order  in  which  they  are 
above  named,  premising  that  I  have  not  the  tame  that  would  be  neces- 
sary to  dwell,  in  detail,  upon  all  the  various  alleged  defects  that  have 
been  commented  upon  by  the  learned  counsel  who  have  appeared  and 
made  oral  arguments  before  me.  I  shall  endeavor  to  omit  none  that  are 
material. 

1.  The  Prince  of  Wales  against  the  Highland  Chief. 

The  Prince  of  Wales  location  was  made  August  1,  1870,  and  recorded 
in  the  proper  mining-district  August  3, 1870.  The  Highland  Chief  loca- 
tion was  made  and  recorded  in  ihe  proper  mining-district  September  12, 
1870. 

The  Prince  of  Wales  made  application  for  patent  for  1,200  linear  feet 
of  the  lode,  with  surface-ground  of  100  feet  in  width,  December  30, 1870. 
The  Highland  Chief  filed  an  adverse  claim  against  the  Prince  of  Wales 
with  the  register  at  Salt  Lake,  July  29, 1871,  naving  filed  on  the  20th  of 
June  its  application  for  a  patent.  On  the  9th  of  November,  1871,  the 
register  transmitted  to  the  Commissioner  of  the  General  Land  Office 
the  application  of  the  Highland  Chief  and  accompanying  papers,  but 
for  some  reason  he  neglected  to  transmit  the  application  of  the  Prince 
of  Wales. 

On  the  7th  day  of  September,  1871,  ihe  Prince  of  Wales  filed  an  ad- 
verse claim  against  the  Highland  Chief,  but  it  was  rejected  because  not 
sworn  to.  Afterwards,  January  8,  1872,  it  filed  another  adverse  claim, 
duly  sworn  to,  but  this  was  not  done  until  after  the  period  of  publication 
had  expired.  The  Acting  Secretary,  on  appeal,  Apnl  13, 1872,  held  that 
the  adverse  claim  of  the  Prince  of  Wales  snould  be  rejected,  because  not 
filed  within  the  period  of  publication.  June  22,  1872,  a  patent  issued  to 
Sdienck  and  Mundy  for  the  Highland  CSiief . 

It  appears  from  the  foregoing  statement  that  the  Prince  of  Wales  was 
first  located  and  recorded,  and  that  it  made  the  first  application  for  pat- 
ent, and  that  the  Highland  Chief  filed  an  adverse  claim  thereto  after  the 
period  of  publication  had  expired.    If  this  application  and  adverse  claim 


LAin>  OFFICE  BUIJNOS«  }«S 

had  been  forwarded  to  the  CommiBsioiieir  bj  the  local  officers,  as  they 
were  bound  to  do  under  the  mstructioQS,  the  adverse  daim  would  have, 
been  rejected,  because  not  filed  within  the  period  of  publication.  The 
fault  was  not  that  of  the  Prince  of  Wales,  and  it  ought  not  to  suffer  by 
the  neglect  of  duty  of  any  officiaL     (Railroad  vs.  Smith,  9  WalL,  99.) 

The  Highland  Chief  afterwards  made  application  for  patent  while  that  of 
the  Prince  of  Wfdes  was  pending.  The  Prince  of  Wales  filed  an  adverse 
claim  after  the  period  of  publication  had  expired,  and  the  Highland  Chief 
for  that  reason  caused  its  rejection.  In  other  words,  the  Highland  Chiei^ 
by  the  decision  of  this  Department,  struck  out  and  got  rid  of  the  adverse 
claim  of  the  Prince  of  Wales  for  the  very  reason  vmich  should  have  ex- 
cluded its  adverse  claim  to  the  Prince  of  Wales  application.  The  Prince 
of  Wales  had  the  prior  right  and  the  prior  location,  and  it  was  manifest 
error  in  this  Department  to  allow  the  Highland  Chief  to  transpose  the 
the  condition  of  the  parties,  and  thereby  materially  change  the  rights  of 
the  contending  parties. 

2.  It  is  claimed  that  the  patent  for  the  Highland  Chief  did  not  fol- 
low the  final  survey  in  this,,  to  wit :  that  its  final  survey  did  not  include 
any  of  the  surface-ground  of  the  Prince  of  Wales,  while  it  is  conceded 
that  the  patent  did  include  all  the  sxirf  ace-^[round  where  the  Highland 
Chief  crosses  the  Prince  of  Wales  and  the  discovery-shaft  of  the  Prince 
of  Wales  and  many  of  its  valuable  works. 

The  field-notes  of  this  survey,  made  October  5, 1871,  upon  this  point 
are  as  follows :  «'From  post  No.  2, 1  run  N.  53^  E.,  919  (feet,^  to  Prince 
of  Wales  daim,  1,200  (feet ;)  leave  Prince  of  Wales  daun."  And  agaili : 
""  From  post  No.  4^  I  run  S.  58^  W.,  258  (feet,)  to  Prince  of  Wales  daim, 
495  (feet ;)  leave  Prince  of  Wales  daim." 

The  natural  construction  of  this  language  is,  that  the  spaces  between 
the  919  and  1,200  feet  on  one  side,  and  258  and  495  feet  on  the  other 
fdde,  were  omitted.  If  they  were,  the  description  is  correct.  If  there 
is  doubt  whether  they  were  omitted  or  not,  it  is  proper  to  explain  that 
doubt  hj  the  testimony  of  experts  in  surveying.  Mr.  Freeman,- the 
dbputy  United  States  nuneral  surveyor,  who  made  this  survey,  testifies 
that  he  did  omit  the  surface  premises  of  the  Prince  of  Wales,  and  that 
he  intended  so  to  do.  This  is  highly  probable  from  the  nature  of  the 
case.  He  found  the  Prince  of  Wales  in  the  actual  occupancy  of  this 
surface-ground.  He  saw  that  it  had  its  discovery-shaft  and  valuable 
mining  works  upon  it,  and  he  probably  knew  that  the  Prince  of  Wales 
was  the  first  locator,  inasmuch  as  he  was  a  surveyor  and  familiar  with 
the  mines  in  that  location. 

He  would,  therefore,  very  naturally  pass  over  the  premises,  and  ex- 
dude  them  from  his  survey,  unless  he  hsiA  directions  from  his  employers 
to  do  otherwise.  I  do  not  think  that  he  had  any  such  instructions,  and 
my  reasons  for  so  thinking  will  appear  when  I  come  to  consider  another 
branch  of  this  subject.  It  is  true  that  Freeman,  in  making  up  the  area 
of  his  survey,  did  not  exdude  from  such  area  the  surfaco-ground  of  the 
Prince  of  Wales,  amoimting  to  24-100  of  an  acre.  It  probably  escaped 
his  ieoolleoti0n  when  he  came  to  make  his  plai  In  my  judgment,  the 
weight  of  the  evi4ence  shows  that  the  surface-ground  was  exduded  from 
the  survey.  It  should,  therefore,  have  been  exduded  from  the  patent, 
and  it  was  error  to  include  ii 
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3.  It  IB  claimed  that  the  final  Burvey  and  patent  of  the  Highland 
Chief  did  not  follow  the  original  application  and  notice,  and  that  the 
claim  was  floated  to  the  eastward,  so  as  to  include  the  discovery  and 
works  of  the  Prince  of  Wales. 

The  Highland  Chief  was  located  September  12, 1870.  In  the  location 
notice  the  lode  is  described  as  "  commencing  at  the  discoyery-stake  and 
running  600  feet  in  a  southerly  direction,  and  600  feet  in  a  northerly 
direction  therefrom.  *  *  *  Situate  about  five  or  six  hundred  feet 
westerly  from  the  ^oung  Columbia  and  Wandering  Boy  lodes,  Big  Cot- 
tonwood district,  Utah  Territory.*' 

A  location  500  or  600  feet  westerly  from  the  Wandering  Boy  lode 
would  exclude  the  premises  now  in  controTersy. 

The  diagram  of  the  Highland  Chief,  attached  to  its  application  for 
patent,  represents  the  Pnnce  of  Wales  and  Wandering  Boy  lodes  as 
lying  to  the  east  of  the  premises  claimed  by  the  Highland  Cnief .  The 
appfication  and  publication  notice  both  aUege  that  "from  disoovery- 
shaft  the  lode  extends  northeasterly  six  hunmred  (600)  feet  and  souw- 
westerly  therefrom  six  hundred  (600)  feet  There  are  no  known  ad- 
joining claimants  at  either  end.  The  nearest  known  claims  being  the 
Prince  of  Wales  and  the  Wandering  Boy  mines  on  the  ecieterfy  Me  of 
said  lode.^ 

Under  such  an  application  and  published  notice  it  is  yeiy  dear  to 
my  mind  that  the  applicants  had  no  right  to  go  to  the  eastward  so  as 
to  take  in  and  appropriate  the  mines  which  they  allege  are  on  the 
"easterly  side"  of  their  lode.  The  object  of  requiring  notice  to  be 
giyen  by  publication  is  to  inform  all  parties,  who  may  haye  an  adyerse 
interest,  of  the  premises  sought  to  be  acquired,  so  that  they  may  ap- 
pear and  assert  \heax  rights.  If  the  notice  describes  premises  in  which 
others  haye  no  interest,  then  such  other  persons  may  safely  neglect  to 
appear  and  set  up  any  claim.  They  are  bound  by  the  notice,  and  if 
they  neglect  it,  they  must  do  it  at  their  peril ;  but  the  moment  they 
find  that  the  notice  does  not  ask  for  anything  in  which  they  haye  ui 
interest,  Uiat  moment  they  may  safely  sleep,  u  they  please.  They  are 
not  bound,  and  should  not  be  bound,  to  look  after  subsequent  pro- 
ceedings for  fear  that  there  may  be  a  subsequent  claim  set  up  to  their 
property.  There  can  be  no  subsequent  diaim  that  yaries  materially 
from  the  original  one,  which  is  embodied  in  the  application  and  pubh- 
cation.  The  law  must  be  followed.  The  proceeding  is  a  special  statu- 
tory proceeding,  and  all  the  proyisions  of  the  law  must  be  carefully,  and, 
as  some  authorities  say,  strictly  pursued.  Actual  notice  without  publi- 
cation will  not  answer.  Writt^  notice  would  not  be  sufficient,  because 
the  statute  says  that  there  must  be  notice  by  publication. 

If  the  published  notice  described  certain  premises,  none  other  can  be 
afterwards  claimed  and  appropriated  without  a  new  apphcation  and  new 
published  notice,  and  if  there  should  be  a  subsequent  effort  to  include 
premises  other  than  those  included  in  the  original  apphcation  and  notice, 
and  an  adyerse  claimant  should  appear  and  assert  his  daim  to  the  new 
premises  thus  sought  to  be  appropriated,  and  should  fiiil  in  maintainfng 
his  daim,  either  by  reason  of  not  filing  the  same  in  time  or  for  defect  in 
form,  he  would  not,  in  my  opinion,  be  thereby  in  any  worse  position 
than  he  would  haye  been  if  he  had  not  appeared  at  all.    In  this  class  of 
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cm»  eonsent  cazmot  give  jmisdietioxu  tt  is  a  subetantial  complianoe 
with  the  statute  which  alone  can  give  jurisdiction. 

As  we  have  seen,  the  location,  applicatioQ,  and  published  notice  of  the 
highland  Ckdei  neversiOj  ezdudea  ue  premises  of  the  Prince  of  Wales, 
now  in  oofoJkravenj,  It  further  appears,  from  the  testimony  on  file,  that 
theownars  of  the  Highland  Chief,  in  the  earlj  stages  of  their  pipoceedings. 
tor  patani,  did  not  intend  to  include  the  Prmce  of  Wales  mina 

Ml.  Stevenson,  who  was  the  surveyor  that  made  their  original  diagram, 
testifies  that  he  was  instructed  to  avoid  the  Prince  of  Wales,  and  imi  he 
did  so.  There  is  nothing  in  the  case  that  indicates  any  intention  on 
their  part  to  appropriate  it  until  after  thev  discovered  that  the  final 
survey  might  be  construed  to  include  it,  ana  they  had  succeeded  in  ex- 
cluding its  adverse  claim.  I  think  it  was  error  to  include  it  in  their 
patent. 

TBS  WAMDBBDIG  BOT. 

This  mine  was  located  and  recorded  August  6,  1870,  and  before  the 
Highland  Chief.  Its  owners  have  made  an  application  like  that  of  the 
'Pmee  of  Wales.  The  Highland  Chief  crosses  l3ieir  surface-ground,  and 
they  ask  that  proceedings  may  be  commenced  in  the  name  of  the  United 
States  to  set  aside  its  patent.  From  what  has  already  been  shown,  it 
appears  that  the  Wandering  Boy  was  excluded  from  the  location,  and 
application  and  notice  by  publication  of  the  Highland  Chief,  and  for 
these  reasons  it  also  should  have  been,  but  was  not,  excluded  from  the 
patent  to  the  Highland  Chief. 

I  am  therefore  of  opinion  that  the  applications  of  the  Prince  of  Wales 
and  Wandering  Boy  should  be  granted,  unless  the  applications  made  by 
Sdiendc  and  Mundy  to  set  aside  their  patents  eOiould  be  granted,  and  1 
will  proceed  to  consider  them. 

THB  fBINGB  OF  WALE& 

1.  To  this  daim  it  is  objected  that  its  location  is  void  for  uncertainty. 
The  notice  of  location  is  as  follows : 

"  The  Prince  of  Wales  Lode. 

^Discovered  by  Thomas  K  Owens,  August  1,  1870.  We,  the  under- 
signed, in  company  and  undivided,  daim  1,200  feet  on  the  above  lode  or 
msss  oi  ore,  or  whifttever  it  may  contain,  200  feet  for  discoveir  and  1,000 
feet  for  location  along  this  vein,  wherever  it  may  run,  together  with  all 
dqps,  npurs,  angles,  and  variations,  with  all  the  privileges  granted  l^  the 
laws  QX  the  district  and  the  Coi^pressional  laws  of  the  United  States. 
This  lode  is  situated  on  the  right-hand  fork  of  the  creek  known  as  Silver 
Fork,  within  about  200  feet  in  a  southeasterly  direction  of  the  lode  called 
the  ^Antelope,'  in  Big  Cottonwood  cafion,  and  now  supposed  to  run  in  a 
Bouthwesteny  and  northeasterly  direction. 

''  Discovery.— Thomaa  E.  Owen,  400 ;  H.  W.  Bishop,  200 ;  T.  Bobin- 
80D,  200 ;  J.  J.  Dussaan,  200;  H.  Bumette,  200.'' 

hi  considering  the  question  now  presented  it  should  be  borne  in  mind 
that  the  discovery  of  lodes,  and  the  preparation  of  location  notioee  for 
the  same  are  generally  made  by  unlettered  men,  and  it  would  be  pro- 
dactive  of  great  hardship  and  perhaps  generally  result  in  an  entire  loss 
of  their  valuable  discoveries  if  they  were  held  to  technical  aoonracy  in 
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their  notioes  of  locatioiL  Aecordinglj  it  has  been  irnif drmly  hdd  by 
the  courts  and  this  Department  that  extreme  Uberality  should  be  shown 
to  these  notices,  and  ii  they  were  stiffidently  certain  to  put  an  honest 
inquirer  in  the  way  of  ascertaining  where  the  lode  was,  that  was  suffi- 
cient. I  think  the  present  notice  is  reasonably  certain,  and  that  itsloeus 
oohld  be  feund  from  the  description  given. 

It  is  much  more  certain  that  many  locations  that  haye  been  oanied 
into  patent  efven.  when  contested. 

2.  It  is  objected  that  the  application  for  patent  and  the  final  surrej 
and  patent  do  not  conform  to  the  original  location.  * 

That  parol  eyidence  is  admissible  to  aid  in  the  location  of  a  mining- 
claim  and  define  what  tract  is  embraced  in  a  location,  is  well  setUcd. 
(Oom'r  G.  L.  O.  Instructions  of  Nov.  20,  1878 ;  Kelly  vs.  Taylor,  28 
Cal.,  14.) 

The  testimony  of  four  deputy  mineral  surveyors  and  four  others,  their 
attendants,  has  been  filed  in  this  case,  and  shows  that  they  have  mttde 
a  careful  survey  of  the  premises,  and  find  that  the  location,  ap- 
pHcation,  and  patent  are  for  substantiallvi  the  same  premises.  These 
persons  have  the  means  of  knowing,  and  nave  no  motive  that  I  can  see 
for  misstating  the  facts.  This  objection,  I  think,  is  not  supported  by 
the  weight  of  the  evidence,  and  is  therefore  overruled. 

8.  It  is  objected  that  the  proof  of  publication  of  the  notice  of  inten- 
tion to  apply  for  patent  was  published  J^am  January  6, 1871,  to  April 
6, 1871,  a  period  of  only  eighty-nine  days,  including  botii  the  first  and 
last  days  of  publication. 

One  of  the  vices  of  this  objection  is,  that  assuming  the  faots  as  stated, 
and  the  publication  was  for  90  days  instead  of  89,  that  raises  the  vexed 
question  whether  the  first  or  last  day,  or  either,  should  be  excluded  in 
the  computation ;  and  upon  that  point  the  authorities  are  numerous  on 
both  sides,  although  it  is  the  rede  of  this  Department  Uiat  the  first 
should  be  excluded.  (Eureka  case.)  But  this  objection,  if  made  at  all, 
should  have  been  made  before  patent,  and  it  is  too  late  to  make  it  after 
the  patent  has  issued.     (Curtis  on  Pai,  §  274.) 

4.  It  is  also  objected  that  the  proof  of  posting  the  notice  and  dia- 
gram on  tiie  daim  does  not  show  when,  where,  or  tot  what  period  the 
same  was  posted. 

The  counsel  who  make  this  objection  teter  to  the  affidavit  of  3cim 
Dobbie  and  George  Murray  to  sustain  the  same. 

These  persons  both  state  "that  of  their  own  certain  knowledge  they 
are  aware  that  a  certain  diagram  was  and  has  been  posted /or  the  period 
of  ninefy  days,  subject  to  the  inspection  of  all  whom  it  may  concern, 
upon  that  certain  mining  ground  lying,  being,  and  situate  in  Silver  Fork, 
Big  Oottonwood  cafion.  Big  Ckittonwood  mining  district,  Salt  Lake 
county,  Territoiy  of  Utah,  and  known  and  recorded  as  &e  Prinoe  of 
Wales  lode ;  and  that  said  diagram  is  a  true  and  correct  copy  as  made 
from  survey  of  said  ground,  and  now  on  ffie  in  the  land-office  in  Salt 
Lake  City,  said  survey  and  diagram  having  been  filed  for  the  puipose 
of  securing  and  obtaining  a  United  States  patent  for  thepremises  as 
hereinbefore  mentioned,  viz :  ^  The  Prince  of  Wales,  by  Thomas  But- 
terwood,'"  etc. 
This  affidavit  is  not  as  specific  as  it  should  have  been  as  to  when  the 
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• 

period  of  ninety  days  oommenced,  bnt  the  objection  should  have  been 
made  before  patent 

&  It  is  objected  that  the  applicants  for  patent  did  not  have  the  title 
to-  &e  chdm  at  the  time  the  application  was  made,  and  that  they  did  not 
aioquire  it  for  some  time  thereafter,  and  that  therefore  their  appUcation 
was  i^beolutely  null  and  void. 

It  Is  dearly  shown  that  they  acquired  title  in  due  form  by  convey- 
anoes  before  the  patent  issued  It  is  not  shown  that  they  had  no  inter- 
est in  the  daim  at  the  time  the  application  was  made,  but  on  the  con- 
tanary  it  is  alleged  by  oounsd  that  they  had  contracts  for  conveyances 
before  the  application  was  made.  l%is  is  highly  probable.  It  is 
eztremdy  improbable  that  business  men  would  commence  an  applica- 
tion of  uiis  land  without  having  any  interest  in  the  premises  or  mine 
claimed. 

If  they  acquired  full  title,  as  they  did  before  the  patent  issued,  it  is 
not  Toid,  and  the  irrc^^ularity  is  not  such  as  would  justify  commencing 
proceedings  to  set  aside  the  patent. 

6.  It  is  further  objected  (and  this  is  the  last  objection  insisted  upon) 
that  the  mplication  for  patent  was  made  by  Thomas  JBuUenjoodd  et  a/., 
but  that  the  final  certificate  of  entry  was  issued  to  Thos.  BuUerfield  et 
ai.y  and  that  as  tiie  patent  issued  to  Thomas  Butterwood  et  al,,  it  is 
illegal  and  void. 

^omas  Butterwood  was,  without  the  possibility  of  a  doubt,  the  true 
name  of  one  of  ttie  applicants.  His  name  and  his  genuine  signature 
appear  frequently  in  the  papers.  There  is  nothing  to  show  tiiat  ne  ever 
traosf erred  or  preiaided  to  transfer  his  interest  to  Thomas  Butterfield. 
The  officer  in  issuing  the  final  certificate,  by  inadvertence  and  mistake, 
iBSued  it  to  Thomas  Butterfield  et  al.y  when  he  intended  to  issue  it  to 
Thomas  Butterwood  et  cU,  1  entertain  nio  doubt  upon  this  point,  and  I 
am  equally  dear  that  this  derical  error  ought  not  to,  and  does  not,  affect 
tbe  validity  of  the  patent. 

THX  WANDBBINa  BOT. 

1.  It  is  objected  that  the  location  and  application  for  patent  and  final 
survey  do  not  agree. 

The  notice  of  location  is  as  follows : 

^The  Wandering  Boy  Lode. 

^'Notice  is  hereby  given  that  we,  the  undersigned,  daim  fourteen 
hundred  (1,400)  feet  on  this  lode,  lead,  or  mass  oi  ore  for  mining  pur- 
poses, supposed  to  run  in  a  northeasterly  and  southwesterly  direction, 
situated  abmit  three  hundred  feet  east  of  the  Antdope,  in  the  head  of 
Silver  Fork,  Big  Cottonwood  cafion,  Kg  Gottonwood  mining  district, 
dbimed  with  all  dips,  spurs,  angles,  variations,  metals,  and  minerals 
along  the  oourse  of  the  <»*e  wherever  it  may  extend,  together  with  all 
the  pnvilegeB  granted  by  the  laws  of  the  United  States  and  the  local 
laws  of  this  distriot  Located  August  6th,  A.  D.  1870.  To  be  hdd 
jointly  and  undivided,  discovery  induded.  CQaim  900  feet  up  the  hill, 
and  five  hundred  feet  down  the  lull  from  disooveiy. 

'' W.  a  HuUinger,  John  M.  Davis, 

''L.B.Clements,  H.  0.  Hullinger, 

''A.  linngston,  A.  D.  Hulhnger, 

"Wm.  McGhia" 
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The  application  for  patent  describes  the  premiflea  as  followa: 

u  -^Q  «  »  «  ^Q  claim  fourteen  h1^ldred  (1,400)  feet  in  langth  by 
eighty-five  (85)  feet  in  width  on  the.  Wandering  Boy  lode^  (being  a  siher- 
bearin^  vein  of  rock  in  place,)  and  the  land  and  premises  appertaining  to 
said  mine,  «  *  •  ^je  location  and  extent  thereof  beong  more  fuUj 
described  as  follows,  to  wit : 

'<  The  discovery-shaft  is  N.  17^,  E.  1,928  feet  from  U.  S.  mineral  Monu- 
ment N.o.  1,  and  about  70  feet  southerly  from  the  main  shaft  of  the 
Prince  of  Wales  lode  at  the  head  of  Silver  Fork  cafton ;  thence  S.  69^ 
W.  300  feet ;  thence  S.  51^  30^  W.  200  feet  to  the  southwesterly  end  of 
the  vein,  the  shaft  of  the  Highland  Chief  mine  bearing  northwesterly ; 
return  to  discovery-shaft ;  thence  N.  69^,  E.  280  feet  to  summit  of  divide 
between  Silver  Fork  and  Honey-Comb  oafions ;  thence  N.  34^  30^,  £. 
620  feet  to  northeasterly  end  of  mine/' 

In  this  case,  as  in  the  Prince  of  Wales,  resort  has  been  had  to  parol 
evidence  to  determine  the  location  of  the  daim.  Four  deputy  mineral 
surveyors  and  their  four  attendants  swear  that  the  location,  application 
for  patent,  and  final  survey  are  for  substantially  the  same  prenuses,  and 
I  find  from  the  testimony  that  their  statements  are  true,  and  I  therefore 
overrule  this  objection, 

2.  It  is  objected  that  the  proof  of  pubUcation  does  not  state  the  lasi 
day  of  publication,  and  therefore  does  not  show  that  the  law  was  com- 
plied with. 

The  affidavit  of  Frank  Eenyon,  editor  of  the  paper  in  which  the  notice 
was  published,  states  that  '*  the  attached  notice  was  published  in  the 
Salt  Xake  Heview/or  a  period  of  ninety  days^  commencing  August  15, 
1871.''  I  think  this  was  sufficient />ri9na  fctcie  prooi  The  objection  is 
overruled. 

3.  It  is  objected  that  the  notice  and  diagram  were  not  posted  on  the 
daim  until  five  days  after  they  were  filed  in  the  land-office,  and  five  days 
after  the  pubHcation  had  been  commenced. 

The  proof  shows  that  they  were  posted  on  the  claim  for  more  than 
ninety  days,  commencing  on  the  20th  day  of  August,  1871.  They  should 
have  been  i)Osted  before  the  pubHcation,  but  the  omission  was  an  irregu- 
larity only,  and  was  not  fatal. 

4.  It  is  alleged  that  upon  a  survey  including  an  area  of  two  acres 
an  entry  was  made,  and  tne  two  acres  paid  for,  and  that  subsequently 
the  survey  was  modified  so  as  to  indude  an  area  of  2  75-100  acres,  and 
that  a  patent  issued  in  accordance  with  the  modified  survey,  without 
correction  of  certificate  or  payment  for  the  f  of  an  acre. 

This  would  result  in  depriving  the  Government  of  five  dollars. 

Perhaps  it  would  be  sumdent  answer  de  minimis  non  lex  etsrcU;  but 
as  I  understand  the  matter,  the  final  survey,  after  deducting  the  prem- 
ises bdonging  to  the  Prince  of  Wales  and  paid  for  bv  it,  will  leave  just 
about  two  acres,  which  was  the  amount  paid  for  by  the  Wandering  Boj. 

5.  It  is  alleged  that  the  patent  issued  without  proof  that  the  origi- 
nal locators  were  dtizens  of  the  United  States. 

It  is  not  claimed  that  there  was  proof  that  the  applicants  for  the 
patent  were  not  dtizens. 

It  has  not  been  the  practice  of  the  land-office  to  require  proof  that 
the  original  locators  were  dtizens,  except  in  those  cases  where  they  were 
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the  mppSacKO^  tor  patent.  It  irill  not  be  presomed  that  they  were  not 
dtisens,  in  the  abeenoe  of  any  allegation  or  objection  before  the  issoing 
of  patent  to  that  efieot  After  pcS^ent  baa  actually  iasuecl,  it  is  too  late 
to  make  this  objeeticHL     (Eempton  case.) 

6.  It  18  objected  that  the  patent  illegally  recites  that  the  prior  patent 
for  the  HigUand  Ohief  for  the  premisee  in  confliot  was  inadvertently 
and  erroneonsly  issued. 

I  think  that  the  patent  to  the  Highland  Ohief  for  said  premises  did 
inadvertently  and  eiToneously  issue,  uid  that  it  was  proper  to  recite  that 
fact  and  issue  another  patent  to  the  Wandering  Boy  for  said  premises. 
(Stark  v€.  Starrs,  6  WdL,  402 ;  Henshaw  V9.  Bissell,  18  do.,  264)  But 
as  counsel  for  ^e  Highland  Chief  strenously  contend  that  a  second 
patent  cannot  properly  issue,  and  as  there  can  be  no  question  about  the 
right  to  proceed  in  the  name  of  the  United  States  to  set  aside  a  patent 
imprraeny  granted,  I  have  concluded  to  request  the  Attom^-General 
to  insntute  such  suits  in  behalf  of  the  Prince  of  Wales  and  Wandering 

BOT. 

I  will  notice,  in  passing,  the  objection  that  has  been  urged  to  the  ap- 
pHeation  in  case  ci  the  last-named  mine,  on  the  ground  that  Moore  & 
Co.  had  transferred  all  their  interest  in  the  mine  to  Walker  et  a/,  before 
this  application  was  mada 

I  find  from  the  exhibits  before  me  that  Moore  &  Co.  still  have  some 
interest  in  seeing  that  the  patent  to  the  Wandering  Boy  is  unclouded, 
and  I  think  that  interest  sufficient  to  support  their  application. 

THE  ANTSLOPit   LCDS. 

The  location  of  this  lode  was  made  on  the  15th  of  June,  1870,  and 
recorded  June  18,  1870.    It  was  as  follows : 

<<  The  Antelope  Lode. 
"June  16,  1870.    Miners;  Notice. 

"We,  the  undersigned,  daim  (3,000  ft)  three  thousand  feet  in  this  ledge 
or  lode,  with  aU  its  dips,  angles,  spurs,  and  variationB,  to  be  known  as 
the  Antelope  loda  Also  (2%  ft)  two  hundred  feet  discovery,  running 
(1,000  ft,)  one  tibousand  feet  easterly,  2,000  westerly  direction,  situate 
at  the  luaad  of  the  first  south  fork  below  mill  known  as  Mill  F,  in  the 
rightrband  fork  of  said  fork. 

"Discovery. 

"  Levi  H.  North,  Levi  North,  C.  A.  North,  H.  B.  North,  Marari  North, 
E.  H.  Williams,  H.  B.  Puller,  A.  L.  Puller,  E.  Miller,  A.  Ivins,  John  M. 
Cook,  John  Cook,  Wm.  H.  Homer,  A.  J.  Alexander,  W.  S.  Hullmger.'* 

The  application  for  patent  was  made  on  the  SOth  of  December,  1873. 
Publication  was  made  in  the  Salt  Lake  Tribune^  conmiencing  on  the 
4th  of  January,  1874.  Messrs,  Schenck  and  Mundy,  the  owners  of  the 
Wellington  lode,  filed,  on  the  4th  of  March,  1874,  an  adverse  daim. 

The  case  was  heard  by  the  Commissioner  of  the  General  Land  Office 
in  June,  1874,  the  parties  being  permitted  to  make  oral  and  written  argu- 
ments. On  the  18th  of  August,  1874,  the  applicants  for  patent  of  the 
Antelope  lode  filed  in  the  G^eral  Land  Office  an  abandonment  in  writ- 
ings of  aU  that  portion  ci  their  daim  covered  by  the  adverse  claim  of  the 
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Wellington.  The  Gommissianer  thereafter  treated  the  Wellington  daim 
as  out  of  the  case,  and  thereupon  inf  oimally  decided  that  the  applicants 
were  entitled  to  patent,  and  on  the  26th  of  August,  1874,  a  piMbent  was 
issued  for  the  Antelope  lode,  excluding  the  pretcuses  daimed  Ire  the  Wei- 
lington.  No  notice  of  tiuB  dedsion^  given  to  the  owners  <^  the  Wei- 
lington  or  their  attorneys.  They  claim  that  they  should  haye  had  no- 
tice, and  that  they  had  the  right  of  appeal  to  the  Department,  which 
right  had  been  cut  off  by  the  neglect  to  give  them  notiee  and  by  the 
issuance  of  the  patent.  They  allege  that  they  desired  to  appear  and 
protest  against  the  issuing  of  patent  to  the  claimants  for  sundry  reasons, 
showing  that  the  applicants  had  not  fully  complied  with  the  law.  They 
instance  the  following :  That  their  location  notice  did  not  describe  their 
claim  as  minutely  as  the  local  laws  required,  in  that  it  did  not  name  the 
starting  point,  an4  did  not  show  that  the  locators  marked  their  daim 
with  stakes  or  hillocks,  with  the  names  of  the  claimants  on  a  distincUy- 
wiitten  notice;  that  they  fiiiled  to  show  that  the  locators  had  done 
twenty-five  dollars'  worth  of  work  within  ten  days  after  recording  their 
claim ;  that  they  failed  to  show  that  one  of  the  locators  (not  one  of  the 
appHcants)  was  a  dtizen  of  the  United  States ;  that  the  requinte  amount 
of  improYcment  and  expenditure  was  not  done  on  the  claim,  but  was 
done  on  another — ^the  Prince  of  Wales ;  that  the  notice  and  diagram 
were  posted  on  the  Prince  of  Wales  instead  of  the  Antelope  ;  that  they 
failed  to  show  that  the  pubHcation  notice  was  given  in  a  paper  desig- 
nated by  the  register ;  th&t  no  final  survey  of  the  daim,  as  patented,  was 
made;  that  the  claim  was  floated ;  and,  over  all  and  above  all,  that  the 
filing  of  the  adverse  claim  required  that  aU  proceedings  should  be  sus- 
pended  until  after  the  jyidgment  of  the  court  had  been  rendered. 

The  Antelope  lode,  as  originally  located,  covered  a  porticm  of  the 
premises  afterwards  induded  in  the  patent  to  the  Prince  of  Wales. 
Those  portions  of  the  daim  not  so  induded,  and  perhaps  others,  were 
patented  to  the  Antelope  claimants. 

That  there  were  irregularities  iii  issuing  the  patent  for  the  Antdope,  I 
shall  not  deny.  Some  of  them  were  of  trivial  importance,  and  others  of 
a  more  grave  character. 

The  question  now  presented  is  whether  they  were  such  as  to  require 
this  Department  to  institute  proceedings  to  set  aside  the  patent.  U 
any  person  was  wronged  by  the  issuing  of  the  patent,  it  ought  to  be 
set  aside. 

If  there  are  no  adverse  interests,  then  it  seems  to  me  that  there  is  no 
good  ground  for  interference  with  the  patent.  There  is  no  pretence  that 
any  adverse  interests  have  been  injuriously  affected  except  those  of  the 
Wellington  claimants.  It  is  argued  that  they  have  good  ground  to  com- 
plain, uiat  the  7th  section  of  the  aet  of  May  10, 1872,  required  tint  all 
proceedings  shall  be  stayed  untU  the  suit  brought  by  iSie  WeUington 
claimants  nas  been  acted  upon  by  the  courts. 

This  daim  will  require  a  careful  examination  of  the  statute  and  of  the 
spirit  or  reason  for  the  same. 

The  7th  section  is  as  follows : 

''  That  where  an  adverse  daim  shall  be  filed  during  the  period  of  pub- 
lication, it  shall  be  upon  the  oath  <rf  the  person  or  persons  maiking  the 
same,  and  shall  show  the  nature,  boundaries,  and  eAeaoi  of  audi  averse 
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daim ;  and  all  prooeedingB  exoepi  the  publication  of  notiee,  and  maUng 
and  filing  oi  the  affidavit  thereof,  shall  be  stayed  until  the  controversy 
shall  have  been  settled  or  decided  by  a  oourt  of  competent  jurisdiction 
or  the  adverse  claim  waived.  It  shaU  be  the  duty  of  the  adverse  daim- 
ant»  within  tiiirty  days  after  filing  his  claim,  to  commence  proceedings 
in  a  court  of  competent  jurisdiction  to  determine  the  question  of  the 
right  of  possession,  and  prosecute  the  same  with  reasonable  diligence  to 
final  judgment,  and  a  fauure  so  to  do  shall  be  a  waiver  of  the  adverse 
daim.  Aitea:  such  judgment  shall  have  been  rendered,  the  party  entitled 
to  the  possession,  or  any  portion  thereof,  may,  without  giving  further 
notice,  file  a  certified  copy  of  the  judgment-roll  with  the  register  of  the 
laad-<^ffice,  together  with  the  certificate  of  the  surveyor-general,  that  the 
requisite  amount  of  labor  has  been  expended  or  improvements  made 
thereon,  and  the  description  requiredin  other  cases,  and  shall  pay  to  the 
receiver  five  dollars  per  acre  for  his  claim,  to^iether  with  the  proper  fees, 
whereupon  ths  whole  proceeding  under  tiie  ludgment-roll  shall  be  cer- 
tified by  the  register  to  the  Commissioner  of  the  General  Land  Office,  and 
a  patent  shall  issue  thereon  for  the  daim,  or  sudi  portion  thereof,  as  the 
applicant  shall  appear  from  the  dedsion  of  the  court  to  rightfully  pos- 
sess. If  it  shall  appear  from  the  deddon  of  the  court  that  several  par- 
ties are  entitled  to  separate  and  different  portions  of  the  daim,  each 
party  mi^  pay  for  his  portion  of  the  daim,  with  the  proper  fees,  and  file 
the  oertincate  and  description  by  the  surveyor-genrnJ,  whereupon  the 
register  shall  certify  the  proceedings  and  judgment-roll  to  the  Oommis- 
siosier  of  the  General  Land  Office,  as  in  the  preceding  case,  and  patents 
shall  issue  to  the  several  parties  according  to  their  respective  rights." 

This  section  ezpresdy  provides  that  when  an  adverse  claim  has  been 
filed  in  the  manner  therein  pointed  out,  ^^  all  proceedings,  except  the 
publication  of  notice  and  making  and  filing  of  the  affidavit  thereof^  shall 
be  stayed  imtil  the  controversy  shall  have  been  settied  or  dedded  by  a 
court  of  competent  jurisdiction,  or  the  adverse  daim  waived."  It  r^ 
quires  the  adverse  claimant,  within  thirty  days  after  filing  his  daim,  to 
commence  proceedings  in  a  court  of  competent  jurisdiction,  to  determine 
the  question  qf  the  right  ofposseeHon  to  the  premises  claimed  adversdy, 
and  to  prosecute  the  same  with  reasonable  diligence  to  final  judgment, 
and  a  &ilure  so  to  do  shall  be  a  waiver  of  the  adverse  daim. 

The  object  of  this  provision  evidentiy  is  to  protect  the  rights  of  the 
adverse  claimant  in  the  disputed'  premises  and  to  determine  tiie  right  of 
possession  thereto,  and  to  prevent  the  land  department  from  issuing  a 
patent  for  the  premises  in  dispute  to  the  wrong  party. 

Now,  if  the  api^cant  for  patent  comes  forward  uid  says  to  the  land 
deportment,  "  I  concede  that  the  adverse  claimant  has  the  better  right, 
and  I  hereby  give  up  all  daim  to  the  premises  in  controversy,  and  con- 
sent that  tney  shall  be  excluded  from  my  patent  and  induded  in  the 
patent  to  the  adverse  claimant,"  what  iuiohe  gained  by  continuing  the 
suit? 

If  it  should  {uroceed  to  final  judgment  it  could  only  determine  that 
the  adverse  claimant  had  the  right  of  possession  to  the  matter  in  dia- 
puta 

That  result  has  lihready  been  accomplished  by  the  waiver  on  file  in 
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the  Department.    It  ie  true  that  the  worda  of  the  statate  hare  not  bean, 
literally  f<^owed,but  thedpirit  has,  and  AcBre^  m  ittero,  A^ers^  in  cortictf. 

This  principle  has  been  well  expressed  by  a  learned  court  in  the  fol- 
lowing language : 

'*  It  frequently  becomes  the  duty  of  courts,  in  order  to  ciye  effect  to 
the  manifest  intention  of  the  statute,  to  restrain,  or  qualify,  or  enlar^ge 
the  ordinary  meaning  of  the  words  that  are  used.  The  intention  of 
the  law-makers  may  l^  collected  from  the  cause  or  necessity  of  the  act, 
and  statutes  are  sometimes  construed  contrary  to  the  literal  mftMiiiig  of 
the  words.  It  has  been  decided  that  a  thing  within  the  lettor  was  not 
within  the  statute  unless  within  its  intention.  The  letter  is  someOmei 
restrcUned,  sometimes  enlarged,  and  sometimes  the  construction  is  con- 
1/rary  to  the  letter.''  (4  Bac,  Title  Stat  1,  §§  88,  46,  50;  Burgett  t». 
Burgett,  1  Ohio,  221.) 

And  again :  '^Courts  are  not  to  be  confined  to  the  letter  of  the  law 
in  giving  a  construction.  The  maxim,  hcsret  in  litera^  hcsret  in  cortiee, 
is  not  to  be  forgotten.  A  statute  must  be  construed  with  reference  to 
the  subject-matter  of  it,  and  its  real  object  and  true  intent.'^  (Spioer  vs, 
Ctesleman,  15  Ohio,  841.) 

It  seems  to  me  that  this  Department  is  not  required  to  await  the  ac- 
tion of  the  court  when  the  thing  to  be  accomplished  by  the  action  of 
the  cotirt  has  already  been  accomplished  by  the  full  acunission  of  the 
adverse  claim  in  the  land  department. 

The  abandonment  in  writing  is  a  confession  in  &Yor  of  &e  adverse 
claimant,  and  if  he  should  desire  the  benefit  of  a  formal  judgment  of 
the  court  he  has  but  to  file  therein  a  certified  copy  of  &e  abandonment 
to  obtain  a  judgment  by  confession. 

I  do  not  agree  with  the  construction  of  this  7th  section  insisted 
upon  by  counsel  for  the  motion.  The  only  matter  that  could  be  legaOy 
presented  to  the  court  would  be  such  as  related  to  the  premises  in  con- 
troversy. It  would  have  no  power  to  adjudicate  upon  anything  else, 
and  if  it  should  undertake  to  do  so  its  judgment  in  that  regard  would 
be  eoBtra  vires  and  void.  The  mere  fact  of  bringin£f  &e  suit  by  tin 
adverse  claimant  and  obtaining  a  judgment  in  Mb  &vor  does  not  nec- 
essarily give  him  a  right  to  a  pateoit  by  filing  a  certified  copy  of  the 
judgment-roll  and  the  certificate  of  the  surveyor-general,  and  paying 
for  the  land  and  paying  the  fees.  He  may  commence  his  suit  immedi- 
ately, and  before  the  publication  of  notice  has  expired,  during  which 
other  adverse  claimants  are  allowed  to  file  their  claims.  The  statute 
requires  that  the  publication  of  notice  shall  continue,  and  shall  not  be 
stayed.  If  during  its  publication  other  adverse  claimants  should  ap- 
pear and  file  their  daims,  after  the  suit  has  been  brought  by  the  fiisi 
adverse  claimant,  it  is  very  dear  that  the  judgment  in  favor  of  the  first 
applicant  would  not  give  him  the  right  to  a  patent  upon  filing  a  certified 
copy  of  the  judgment-roll,  etc.,  and  yet  he  would  have  complied  with  the 
letter  of  the  law.  It  would  be  necessary  for  him  to  make  all  of  the 
other  adverse  claimants  parties  to  his  suit  before  he  could,  as  against 
them,  daim  the  benefit  of  the  statute.  He  could  not  in  any  other  way 
satisfy  the  spirit  of  the  statute,  though  he  might  the  letter. 

In  the  case  under  consideration  the  Wellington  claimants  will  be  de- 
prived of  no  affirmative  rights.    They  may  go  on  witii  their  suit  and 
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obtain  judgment,  and  file  a  oeriified  oopy  of  the  judgment-roll,  etc, 
and  obtoin  their  patent,  but  it  will  be  for  the  premises  in  controversy 
only,  and  not  for  their  entire  daim.  Congress,  in  my  opinion,  never  in- 
tended that  a  patent  should  issue  for  any  mineral  lands  where  an  impli- 
cation for  patent  had  not  first  been  advertised  and  notice  given.  If  the 
Wdlington  claimants,  by  virtue  of  having  filed  their  adverse  daim  to 
ihe  Antelope,  would  be  entitled  to  a  patcuat  for  their  entire  daim,  then 
ibery  would  acquire  a  -patent  ior  premises  for  the  greater  portion  of 
whuah  no  notice  of  application  had  ever  been  given.  A  construction 
that  would  result  in  su^  consequences  is  wholly  inadmissible. 

I  overrule  the  application  to  commence  proceedings  to  set  aside  the 
patent  for  the  Antelope  lode.  I  shall  request  the  Attomey-GFeneral  to 
institute  proceedings  in  the  name  of  the  United  States  to  set  aside  and 
cancel  so  much  of  the  patent  to  the  Highland  Chief  as  conflicts  with  the 
patents  heretofore  issued  to  the  Prince  of  Wales  and  the  Wandering 
Bov. 

I  have  given  to  the  many  questions  involved  in  this  case  all  the  con- 
sideration which  my  time  would  permit,  and  the  condusion  which  I  have 
reached  will  result  in  bringing  into  court  the  owners  of  the  Highland 
Chief,  where  they  will  have  fuQ  opportunity  to  protect  aU  their  rights. 

EBBOB    IN   DESOBIPTION  OF  LAND   OONVETBD  BY  A   MIKINO-PATENT. 

Commissioner  Bwrdett  to  Register  and  JReceiver^   Sacramento,  Cali- 

fomiay  June  22,  1876. 

Mr.  Harkness^  said  placer-claim  is  erroneously  described  in  said  patent. 
It  also  appears  that  the  said  patent  has  been  recorded  in  the  recorder's 
office  of  Placer  coimt  j,  CaL 

I  return  said  patent  herewith,  and  you  will  inform  Mr.  Harkness  that 
a  new  patent  will  issue  to  him  for  his  said  claim  upon  the  receipt  at 
this  omce  of  the  indosure,  with  a  relinquishment  indorsed  thereon  to 
the  United  States  of  the  premises  therein  piescribed,  together  with  a  cer- 
tificate of  said  recorder  that  said  relinquishment  has  been  duly  recorded 
in  the  records  of  his  office. 

The  relinquishment  should  state  that  the  same  is  made  for  the  reason 
that  the  premises  are  erroneously  described  in  said  patent.  Tlie  re- 
corder's certificate  should  also  state  as  to  whether  or  not  his  records 
show  any  conveyance  of  said  premises. 

If  Mr.  Harkness  has  conveyed  said  premises  to  any  other  person,  it 
will  be  necessary  for  him  to  cause  an  abstract  of  such  conveyances  to  be 
made,  certified  to  by  said  recorder,  and  accompanied  with  a  relinquish- 
ment froxn  the  parties  named  in  said  conveyances,  and  to  forward  the 
same  with  the  indosure  (the  patent)  to  this  office. 

OOLOBADO  BSLOGATIOMS. 

Commissioner  BurdeU  to  Register  and  Receivery  Central  City,  Vol- 

oradOy  June  24,  1875. 

In  all  cases  of  application  for  patents  for  minin^-daims  whidi  are 
based  upon  relocations  imder  provisions  of  the  Territorial  act  of  Feb- 
ruary 13, 1874,  you  will  require  the  applicants  to  file  with  their  applica- 
tion for  patent  a  copy  of  the  original  notice  of  location  of  the  mining- 
daim  for  which  patent  is  sought,  a  complete  abstract  of  conveyance 
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from  the  origiml  locator  to  the  partieB  maldi&g  the  rdeeatioii,  and  a 
copy  of  the  relocation  notice,  togetherivith  an  abetraot  of  the  coiiTej- 
ances  from  said  relocators  and  their  granteee  to  the  applicant  for  potent. 

LIMKSTONX   AND  MARBT.B. 

{7ommMMoner  BurdeU  to  IT,  O.  JRolfe^  San  Bernardino^  Oal^  Jtme 

28,  1876. 

Lands  which  are  more  valuable  on  account  of  deposits  of  limestone 
or  marble  than  they  are  for  purposes  of  agriculture  may  be  patented 
under  the  mining  acts  of  Congress. 

KAOLINE. 

GammMsioner  Burdett  to  J.  B.  M,  GrookwM,  SaU  Lake  Gityj  Utah, 

June  28,  1876. 

Lands  containing  yaluable  deposits  of  kaoline  may  be  patented  under 
the  miniTig  acts. 

WHAT   IS  GONYBTED    BT   PLAGSB-PATBNT8 ;    BXOSPTINa  GLAUSBS   IN  PLAOKB   AND 

AORIODLTUBAIi  PATENTS. 


GommUsioner  BurdeU,  to  Hon.  H.  F.  Bage,  BlacerviUe^  Gal.j  July 

29,  1875. 

Placer-patents,  except  those  issued  under  the  provisions  of  the  11th 
section  of  the  mining  act,  contain  an  excepting  clause  as  follows,  viz : 
'^  That  should  any  vein  or  lode  of  quartz  or  other  rock  in  place,  bear- 
ing gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable  deposit,  be 
daomed  or  known  to  exist  within  the  above-described  premises  at  the 
date  hereof,  the  same  is  expressly  excepted  and  exduded  from  these 
presents." 

By  the  terms  of  the  act  a  patent  for  a  placer-daim  conveys  ''all  valu- 
able mineral  and  other  deposits  within  the  boundaries  thereof,"  if  no 
veins  or  lodes  are  claimed  or  known  to  exist  within  the  exterior  limits 
of  the  claim  patented  at  the  date  of  patent.  Li  cases  existing  under 
the  said  eleventh  section,  the  same  excepting  clause  is  inserted,  with 
this  exception,  the  word  "  other  "  is  inserted  after  the  word  "  any.** 

Li  all  agricultural  land  patents  the  following  clause  is  inserted,  viz: 
^  Subject  to  any  vested  and  accnrued  water-rights  for  mining,  agricultu- 
ral, manufacturing,  or  other  purposes,  and  rights  to  ditches  and  reservoits 
used  in  connection  with  sudi  water-rights  as  may  be  recognized  and  ac- 
knowledged by  the  local  customs,  laws,  and  decisions  of  courts,  and 
also  subject  to  the  right  of  the  proprietor  of  a  vein  or  lode  to  extract 
and  remove  his  ore  therefrom,  should  the  same  be  found  to  penetrate  or 
intersect  the  premises  hereby  granted,  as  provided  by  law." 

No  title  to  a  mining-claim  can  be  secured  under  an  agricultural  land 
patent.    ( Vide  section  2268,  Bevised  Statutes.) 

HBABINGS. 

To  determine  the  oharaeter  of  land. 

Gommissioner  Burdett  to  Regiater  and  Receiver^  PuMoj  Colorado, 

August  14, 1876. 

It  is  observed  that  the  published  notices  of  hearings  to  disprove  the 
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mioenil  ohaiiicter  of  land  in  your  district  are  signed  by  the  applicants 
themselyes,  who  appear  to  make  their  own  arrangements  for  hearing 
testimony  and  publishing  notices. 

This  is  not  the  correct  practice. 

The  notice  of  the  hearing  should  be  prepared  by  the  local  officers  and 
signed  by  them,  in  order  to  secure  a  correct  description  of  the  land  and 
to  insert  the  names  of  mineral  affiants,  should  any  mineral  affidavits 
coyering  the  land  applied  for  be  on  file  in  your  office. 

You  should  designate  the  paper  of  general  circulation  near  the  land  in 
which  to  publish  we  notice,  and  in  all  cases  where  practicable,  the  hear-* 
ings  should  be  held  before  you.  Where  distance  or  other  good  cause 
renders  it  advisable,  you  should  designate  an  officer  using  a  seal,  or  other 
person  authorized  to  administer  oaths,  whose  character  is  known  to  you, 
residing  near  the  land,  as  the  proper  person  before  whom  the  hearing 
shall  be  held. 

The  testimony  submitted  should  be  as  far  as  possible  by  questions 
and  answers,  and  the  officer  by  whom  the  testimony  is  taken  should 
endeavor  to  elicit  full  information  as  to  the  inineral  and  agricultural 
qualities  of  each  ten-acre  tract  of  the  claim. 

SBVSRAL  LODE-GLAIMS  OANNOT  BE  EHBBAOED  IN  ONE  APPLICATION. 

Gomtnissioner  BurdeU  to  JRegister  and  JReceivery  JETelenOj  Montanct^ 

Afiguat  17,  1875. 

Several  lode-daims  separate  in  their  inception  should  not  be  embraced 
in  one  application  for  patent. 

TThe  slight  saving  in  expense  does  not  compensate  for  the  delays  \xi 
fumishiog  satisfactory  pi*oof s  in  the  several  claims  sought  to  be  patented, 
and  the  practice  of  including  several  lodes  in  one  appHcation  should  not 
be  encouraged. 

This  decision  does  not  apply  to  placers  which  embrace  several  lodes 
within  the  boundaries  sought  to  be  patented,  {vide  section  11,  of  the 
act  of  May  10, 1872,  Revised  Statutes,  section  2383,)  or  to  consolidated 
claims  on  the  same  vein  or  lode. 

BIOHTS  OF  FOBEKGN  COBFOBATIONS  UNDER  UNITED   STATES  MINING  PATENTS. 

Cammiasioner  BurdeU  to  Register  and  Receiver ^  Central  Gity^  ColorcuiOf 

Oct.  8, 1876. 

This  office  is  in  receipt  of  a  letter  from  William  W.  Bamage,  agent 
and  manager  for  the  assignees  of  J.  W.  Haseltine  et  cd.,  patentees  of 
the  Searle  lode,  wherein  he  states  that  you  refused  to  allow  him  to  file 
a  plea  against  the  application  of  Joshua  S.  Reynolds  for  patent  for  the 
Aduddell  lode,  on  the  ground  that  said  assignees  were  a  foreign  corpo^ 
ration. 

To  prevent  rmsimderstanding  on  this  important  question,  I  have  to 
call  your  attention  to  section  2326  of  the  Revised  Statutes,  wherein  the 
following' language  is  used:  ^'Nothing  herein  contained  shall  be  con- 
atmed  to  prevent  the  alienation  of  the  title  conveyed  by  a  patent  for  a 
mining-dium  to  any  person  whatever.^'  A  foreign  corporation  purchas- 
ing a  patent  issued  to  citizens  of  the  United  States,  takes  all  the  rights, 
and  is  entitled  to  all  the  privileges  that  would  have  accrued  to  the  origi- 
juJ  patentees,  had  they  retain^  their  interest  in  the  mine.    You  ^nll 
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therefore  treat  the  agent  of  such  formgn  corporation  predsely  as  jou 
would  the  patentee,  so  far  as  rights  are  concerned  under  the  United 
States  patent. 

Ordinarily,  a  few  words  of  explanation  will  convince  the  holder  under 
a  patent,  that  a  plea,  or  adverse  claim  is  unnecessary  where  a  survey  for 
another  lode  crosses  his  own  premises,  as  the  ground  in  conflict  is  ali^ady 
patented  to  him,  and  will  be  excepted  from  the  patent  issued  under  the 
subsequent  application.  Should  the  patentee  persist  in  filing  an  adverse 
daim,  you  will  receive  it^  and  give  hmi  the  usual  notice  in  writing  that 
the  same  is  rejected  on  the  grounds  above  recited,  when  he  may  appeal 
to  this  office  if  he  desires  to  do  so. 

But  this  is  not  an  ordinary  case.  From  the  letters  of  Mr.  Bamage,  it 
appears  that  the  premises  conveved  by  the  patent  to  the  Searle  lode  are 
incorrectly  described  therein ;  that  the  land  conveyed  lies  conaiderablj 
east  of  that  claimed  by  his  assignors.  It  becomes  his  duty,  therefore, 
to  protest  against  the  issuance  of  a  patent  on  a  conflicting  survey  until 
a  second  patent  is  issued  for  the  Searle  lode,  correctly  describing  the 
clainL  You  are  therefore  directed  to  receive  such  plea  or  protest  as  lir. 
Bamage  may  desire  to  file  in  the  Aduddell  application,  ana  transmit  the 
same  to  this  office,  with  the  other  papers  in  the  case,  after  the  entry  has 
been  perfected,  as  usual. 

MILL-SITES  AND   TIMBER. 

Commissioner  Burdett  to  E.  T.  George,  Lander  County y  Nevada,  Oct, 

21,  1875. 

Mill-sites  may  be  located  under  the  provisions  of  the  mining  act,  and 
if  located  should  be  recorded. 

Locators  of  mining-claims,  their  heirs  and  assigns,  have  the  exclusive 
right  of  possession  of  tJie  surface-Gfroimd  included  within  the  lines  of 
their  locations,  upon  compliance  wim  the  laws  of  the  United  States  and 
with  the  State,  Territorial,  and  local  regulations  governing  their  pos- 
sessory tities,  where  no  adverse  claim  tiiereto  existed  on  th^  lOtn  of 
May,  1872. 

The  parties  having  the  right  of  possession  to  the  sur&ce  have  also  the 
right  of  possession  to  the  timber  growing  thereon. 

EQUATOB  LODE. 

Fourteen  hundred  feet  on  a  lode  in  Colorado  were  located  by  three  persons  Oct  SI, 
1866 ;  relooated  Jane  11,  1867,  by  the  same  parties,  with  sixteen  hundred  feet 
additional,  and  the  three  thousand  feet  relooated  Sept  7,  1869,  by  foarteen  per- 
sons :  ffeldy  that  the  last  location  was  good,  and  the  applicants,  being  the  as- 
-  signees  of  the  first,  second,  and  third  locators,  have  a  g(x>a  title. 

An  adverse  claim  to  be  considered  must  be  filed  daring  the  period  of  pablioation. 

An  error  in  the  description  of  a  claim  making  the  pubUahed  notioe  inconsistent  with 
itself  should  put  an  adverse  ckimant  on  his  guard,  and  will  not  be  deemed  fital 
unless  it  is  capable  of  misleading. 

A  conflicting  survey  already  patented  cannot  as  an  adverse  daim  delay  an  applioatioD 
for  patent,  but  the  ground  in  conflict  will  be  exdaded  from  a  aubseqneDt 
patent. 

Commissioner  Burdett  to  Beffister  and  Beceiver,  Cen^trdl  City,  Col.i 

October  26, 1875. 

On  the  14th  May,  1869,  the  Equator  Mining  and  Smelting  (jompmj 
filed  in  your  oflBice  an  application  for  patent  for  fourteen  hundred  Imear 
feet  of  the  Equatorlode,  Col. 
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Against  this  application  for  patent  the  Bowman  Silver  Mining  Com- 
pany filed  an  adverse  daim  on  the  11th  August,  1869,  and  withdrew  the 
same  on  the  15th  July,  1874. 

On  the  18th  August,  1869,  Samuel  I.  Nash  et  al.  filed  an  adverse 
daim  against  said  application,  but  as  the  same  was  not  filed  within  the 
period  of  publication  of  notice  of  intention  to  apply  for  a  patent,  the 
same  cannot  be  considered. 

On  the  20th  April,  1875,  the  Marshall  Silver  Mining  C!ompany  of 
Georgetown,  by  its  attorney,  William  A.  Arnold,  filed  a  protest  against 
said  appUcation  for  patent,  for  the  following  reasons : 

1st  That  said  applicant  has  not  the  title  to  said  fourteen  hundred  feet 
of  the  Equator  lode. 

Thie  copies  of  the  location  certificates  of  the  Equator  lode  show  that 
on  the  28th  July,  1866,  John  Turck  and  two  otiiers  discovesed  said 
lode  and  made  record  of  their  location  on  the  81st  October,  1866,  claim- 
ing 1,400  feet.  On  the  11th  June,  1867,  the  same  parties  located  8,000 
feet  of  said  lode,  and  made  record  thereof. 

In  the  location  notice  and  record  it  is  stated  that  '^said  lode  was  £s- 
covered  in  July,  1866,  and  recorded  under  the  Territorial  law  in  October." 

On  the  80th  July,  1867,  the  two  parties  who  had  joined  with  John 
Turck  in  the  location  of  this  lode  sold  their  interests  to  John  J.  Sim- 
mons, Henry  H.  Porter,  and  William  O.  Carpenter. 

On  the  7ui  September,  1869,  Turck,  Porter,  Simmons,  Carpenter,  and 
ten  others  located  three  thousand  feet  of  said  lode  and  made  record  of 
such  location. 

All  the  locators  hereinbefore  referred  to,  and  their  grantees,  had  con- 
veyed all  of  their  respective  interests  to  said  company  prior  to  the  appli- 
cation for  patent. 

The  company's  title  by  the  record  is  shown  to  be  perfect. 

No  one  could  have  been  misled  by  this  notica  If  in  any  doubt  in  re- 
gard to  the  length  of  the  daim,  a  party  could  satisfy  himself  upon  this 
matter  by  calling  at  the  local  office;  for  the  same  notice  which  contained 
this  discrepancy  stated  ^^that  the  daim  is  more  fully  described  upon  the 
diagrams  and  notices  thereof  filed  this  day  in  this  office."  (The  local 
land-office.) 

The  diagram  and  notice  posted  in  the  register's  office  are  posted  upon 
the  same  dieet  of  paper. 

The  sum  of  the  distances  along  the  vein  as  shown  upon  the  diagrams, 
to  wit,  178^,  850,  and  871  feet,  is  1,8991  feet 

The  notice  states  tiiat  the  daim  is  ^'K>urteen  hundred  feet  in  length," 
and  gives  the  courses  and  distances  along  the  vei^.     ^ 

The  sum  of  the  distances  given  in  the  notice,  to  wit,  187^,  850,  and 
8711  feet,  is  fourteen  hundred  and  nine  feet. 

Tke  smallest  number  of  feet  called  for  in  either  the  notice,  diagram, 
or  published  notice,  is  thirteen  .hundred  and  winety-mne  and  one-hodf 
feet. 

The  daim  as  finally  surveyed  along  the  centre  line  is  thirteen  hundred 
and  ninety-nine  and  four  hundred  and  seventy-five  thousandths  feet,  or 
twenty-five  thousandths  of  a  foot  less  than  the  smallest  number  of  feet 
called  for  in  either  of  said  documents, 

2d.  It  is  objected  that  tiie  survey  made  for  the  Equator  lode  em- 
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braces  two  hundred  square  feet  of  the  surface-ground  embraced  by  the 
survey  made  for  the  Reynolds  lode.        , 

No  adverse  claim  was  asserted  by  the  Reynolds  lode  claimants  against 
the  application  for  patent  for  the  Equator  claim  within  the  time  pre- 
scribed by  law,  and  none  can  be  considered  filed  after  the  expiration  of 
the  period  of  publication. 

3d.  It  is  objected  that  the  published  notice,  the  diagram,  and  the 
notices  posted  upon  the  claim  and  in  the  register's  office  do  not 
agree. 

Each  one  of  these  papers  describes  the  daim  as  commencing  at  a 
point  south  49^  west  from  the  shaft  upon  the  Winnebago  lode  at  the 
distance  of  fifty-six  and  one-half  feet ;  the  courses  agree  in  all  these 
papers.  The  application  for  patent,  the  notices  posted  and  published,  all 
give  the  length  of  the  claim  as  fourteen  hundred  feet. 

The  published  notice,  after  giving  the  length  of  the  daim  as  fourteen 
hundred  feet,  describes  the  premises  as  commencing  66^  feet  S.  49^  W. 
from  the  Winnebago  shaft.  Thence  S.  49^  W.  eighteen  hundred  and 
seventy-two  feet.  Thence  S.  61°  W.  350  feet,  thence  S.  64°  W.  871^ 
feet  to  '^  western  boundary,  embracing  a  surface-claim  of  70,000  square 
feet,  and  is  more  fully  described  upon  the  diagrams  and  notices  thereof 
filed  this  day  in  this  office,  and  to  be  posted  upon  the  claim  itself." 

The  sum  of  the  distances,  as  given  above,  along  the  vein,  to  wit :  1,872, 
360,  and  871^  feet,  are  three  thousand  and  ninety^kree  and  a  halffeet^ 
although  in  tne  same  notice  it  is  stated  that  the  daim  is  ovlj  fourteen 
hundred  feet  in  length, 

I  am  of  the  opinion  that  suffident  notice  was  given  in  this  case. 

On  the- 31st  of  May,  1876,  Wm.  P.  Linn,  by  his  attorney,  Wm.  A. 
Arnold,  filed  a  protest  against  said  application,  for  the  reason  that  the 
survey  of  the  Equator  daim  conflicts  with  and  embraces  a  portion  of 
the  survey  made  for  the  Colorado  OentraJ  lode. 

It  appears  from  the  records  of  this  office  that  an  application  for  pat- 
ent for  the  Colorado  Central  lode  was  filed  in  your  office  on  the  7th 
February,  1873,  and  that  an  adverse  daim  was  filed  against  the  same  by 
the  Equator  claimants. 

It  also  appears  that  the  Equator  claimants  were  nonsuited  upon  the 
trial  of  the  suit  brought  upon  said  adverse  claim. 

On  the  21st  July,  1876,  patent  issued  for  the  Colorado  Central  lode. 

When  patent  issues  for  the  Equator  daim  it  will  be  necessary  to  in- 
sert in  such  patent  a  clause  excepting  £rom  the  conveyance  the  surface- 
ground  already  patented  to  the  Colorado  Central  claimants. 

You  will,  upon  ^the  receipt  hereof,  allow  the  entry  of  said  Equator 
daim,  and  forwarcl  the  register's  certificate  of  entry  and  the  receiver's 
receipt  to  this  office. 

FLAOEB-MINE. 

An  aninoorporated  Association  of  citizens  owning  separate  and  distinot  interests  in  a 
plaoer-mine  may  unite  their  means,  and  expend  the  five  hnndred  dollars  required 
by  the  mining  laws  at  one  point,  and  theimfter  secure  patent  from  the  United 
Stotes. 

Certain  proofs  required  under  the  mining  laws  detailed. 

Commissioner  Burdett  to  Register  and  Receiver^  Elko^  Neoada^  Octo- 
ber 28, 1876. 

With  your  letter  of  the  11th  ultimo  you  submitted  the  papers  in  case 
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of  ihe  application  of  Dudley  Chase  and  nine  others  for  patent,  for  cer- 
tain plaoer-mining  ground. 

It  appears  from  the  papers  in  the  case  that  the  several  applicants  own 
separate  and  distinct  interests ;  that  the  said  applicants  are  an  associa- 
tion of  persons  unincorporated;  that  thq  required  amount  has  been 
expended  upon  this  claim  at  the  joint  expense  of  the  several  members 
of  said  association. 

An  application  for  patent  may  be  filed  by  an  association  of  two  or 
more  persons  owning  divided  or  undivided  interests  in  the  premises  for 
which  patent  is  sought,  and  where  the  required  improvements  have  been 
made  upon  the  premises  described  in  the  appUcation,  jointly  by  the  sev- 
eral owners,  the  said  association  of  persons  may  receive  patent  therefor 
upon  full  compliance  with  the  law  and  instructions. 

In  the  case  under  consideration  you  will  call  upon  the  applicants  to 
furoifih  the  foUowiug  additional  evidence : 

Ist.  The  affidavit  of  the  applicants  as  to  whether  or  not  any  known 
veins  or  lodes  of  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valu- 
able deposits,  exist  within  the  exterior  boundaries  of  said  premises. 
If  any  are  known  to  exist,  their  names  must  be  given,  and  the  affidavits 
must  show  iiiat.  no  other  known  veins  exist  within  the  said  premises 
other  than  those  named. 

2d.  The  applicants  must  file  an  abstract  of  conveyances  from  the 
original  locators  to  the  present  appHcants,  properly  certified  to  by  the 
recorder. 

Copies  of  the  several  locations  have  been  filed. 

3d.  Evidence  must  be  filed  to  show  that  Thomas  M.  Lucus,  before 
whom  some  of  the  proofs  submitted  were  verified,  was  a  justice  of  the 
peace. 

PBOCKKDINaS  WHBBE  PABT  OF  A  MDilllQ-OLAIlf   IB  IN  ONB  LAND-DIBTBIOT    AND 

PABT  IN  ANOTHER. 

Commisawner  JBurdett  to  Register  and  Receiver^  San  FVanciscOj  CaH.^ 

November  12,  1875. 

In  all  cases  where  mining-claims  lie  partly  in  one  land-district  and 
partly  in  another,  applications  for  patents  therefor  should  be  filed  in 
that  district  where  the  principal  workings  of  the  claim  are  situated,  as 
shown  by  the  plat  and  field-notes ;  and  &e  diagrams  and  notices  should 
be  posted  near  to  sudi  workings.  A  copy  of  iLe  notice  and  of  the  dia- 
gram should  be  posted  in  the  register's  office  in  each  district 

The  notice  posted  in  the  office  of  the  register  where  the  application 
for  patent  is  not  Jiled,  should  state  where  the  application  for  patent  for 
the  premises  therein  described  has  been  filed,  and  the  date  of  the  filing 
of  such  application. 

POBTEBFIELD  WABBANT. 

Porterfleld  wanante  cannot  be  located  on  lands  appropriated  by  law,  or  which  exceed 

in  price  $1.25  per  acre. 
Title  to  land,  in  tills  case,  did  not  pass  with  the  patenting  of  an  improper  location  of 

a  Poiterfield  warrant ;  for  a  mining  claim  was  located  thereon  at  date  of  location, 

and  the  land  was  not  subject  to  location  with  said  warrant 
Eigbtfol  owners  of  this  mining  claim  will  be  sllowed  to  secure  patents  for  their  mine 

upon  compliance  with  the  mining  law. 
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OommisHoner  Burdett  to  A.V.  Weise^  Salt  Lake  Cify^  Utah,  DecmnJber 

1, 1876. 

The  act  of  Clongress  approved  April  llih,  1860,  entiiled  ^^An  act  for 
the  relief  of  the  legal  representativeB  of  Charles  Porterfield,  deceased,*' 
authorised  the  issuance  of  warrants  equal  to  six  thousuid  one  hundreid 
and  thirty-three  acres  of  land,  to  be  by  them  located  upon  any  of  the 
public  lands  which  have  not  been  otherwise  appropriated  at  the  time  of 
such  location  within  any  of  the  States  or  Territories  of  the  United  States 
where  the  TniniTpnni  price  for  the  same  shall  not  exceed  the  sum  of  one 
dollar  and  twenty-five  cents  per  acre. 

From  the  foregoing  it  will  be  seen  that  Porterfield  scrip  could  not  be 
located  upon  any  land  which  had  been  regularly  appropriated  by  virtue 
of  the  provisions  of  law  for  its  disposition.  Nor  upon  Icmd  the  mminrniTn 
price  of  which  exceeded  one  doUiur  and  twenty-five  cents  per  acre. 

It  appears  from  the  records  of  this  office  that  on  the  2d  April,  1873, 
HenryCarrigan  located  Porterfield  warrants,  No.  93  upon  the  N.W.  i 
of  S. W.  i  Sec  20,  T.  25  S.,  R  6  W.,  XTtah,  and  No.  94  upon  the  aw. 
i  of  S.W.  ^  of  said  section. 

Patents  issued  to  said  Garrigan  for  said  tracts  on  the  18th  June^  1873. 

In  your  letter  you  state  that  you  are  the  grantee  of  the  parties  who 
purclmsed  Carrigan's  interest  in  said  tracts. 

You  also  state  that  on  the  10th  of  June,  1872,  the  Excelsior  Sulphur 
Mine  was  located  upon  said  tracts  by  J.  M.  Moore  et  a/.,  and  duly  re- 
corded; and  that  you  now  hold  the  said  mine  by  purchase  from  the 
locators  and  their  grantees. 

In  view  of  these  facts,  you  ask  whether  you  have  government  title  to 
said  mine. 

This  mining-claim  having  been  duljjr  located  and  recorded  in  accord- 
ance with  the  provisions  of  the  mimng  act  of  May  10,  1872,  nearly  a 
year  prior  to  the  location  of  said  warrants,  the  land  embraced  by  said 
mining  location  had  been  so  appropriated  that  the  same  could  not  legally 
be  located  by  said  warrants.  Aside  from  this,  the  land  being  mineral 
land,  the  minimum  price  of  which  exceeds  one  dollar  and  twenty-five 
cents  per  acre,  could  not  be  legally  located  by  the  said  warrants. 

No  title  was  or  could  be  obtained  by  said  warrant  locations,  and  the 
patents  issued  thereon  will  be  cancelled  upon  their  return  to  this  offica 

Should  you  or  other  parties  holding  the  possession  and  the  right  of 
possession  to  said  mining  land  desire  to  secure  patents  therefor,  it  will 
be  necessary  to  proceed  under  the  mining  acts  of  Clongress. 

laoA. 

The  question,  oan  land,  containing  valuable  deposita  of  mioa  enniing,  if  agrienltanl, 
to  the  Union  Paoifio  Bailroad,  be  patented  under  the  mining  law  ?  was  answered 
as  below. 

Oammissianer  Burdett  to  WiUiam  A.  Arnold^  General  OUy,  Colorado, 

December  8,  1876. 

Lands  containing  valuable  deposits  of  mica  may  be  patented  under 
the  provisions  of  the  mining  act  of  May  10,  1872,  upon  full  compliance 
with  the  law  and  instructions. 

From  the  operations  of  the  grants  to  the  different  railroad  companies 
are  excepted  all  mineral  lands,  except  those  containing  coal  and  iron, 
and  title  to  mineral  lands  can  only  be  acquired  under  said  mining  acts. 
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CommUsioner  Burdett  to  Reffiater  and  Receiver^  JBoise  Gity^  IdafiOy 

Dec  22, 1875. 

In  contests  to  determine  the  character  of  land,  any  person  who  has  a 
knowledge  thereof,  whether  he  has  an  interest  therein  or  not,  is  per- 
mitted to  appear  and  testify  in  behalf  of  the  surveyor's  return. 

TOWNSITB  OF  OBMTRAL  OITT,  COLORADO. 

Tile  following  excepting  olanse  will  be  inserted  in  patents  for  townsites  in  mining 
regUmSt  witliont  mentioning  by  name  or  number  any  patented  mining-olaim 
within  snob  townsites : 

"  PraMed^  That  no  title  shall  be  hereby  aoqoired  to  any  mine  of  gold,  silyer,  cinna- 
bar, or  copper,  or  to  any  valid  mining-claim  or  possession  held  under  existing 
laws:  Afiiprotided further^  That  the  grant  hereby  made,  is  held  and  declared 
to  be  sabjeot  to  all  the  conditions,  limitations  and  restrictionii  contained  in  sec- 
tion two  thousand  three  hundred  and  eighty-six  of  the  Beyised  Btatntes  of  the 
United  States,  so  far  as  the  same  are  applicable  thereto." 

The  townsite  laws  clearly  contemplate  towns  and  cities  in  mining  regions,  and  per- 
mit townsite  entries  on  mineral  lands. 

Mining-claims  within  townsites  are  patented  with  an  excepting  clause,  as  follows  : 

*'  Ehtceptinff  and  excluding,  however,  from  these  presents,  aU  town-property  rights 
upon  the  surface,  and  tikere  are  hereby  expressly  excepted  and  exdnded  from  the 
sam^  all  houses,  buildings,  structures,  lots,  blocks,  streets,  alleys,  or  other 
monioipal  improvements  on  the  surface  of  the  above  described  premises,  not 
belonging  to  uie  grantee  herein,  and  all  rights  necessary  or  proper  to  the  occu- 
pation, possession  and  enjoyment  of  the  same." 

CommisHoner  Rttrdett  to  Register  and  Receiver^  Central  (Hty^  Colo- 

radOy  December  23, 1875. 

Townsite  entry,  No.  211,  of  Central  Gity,  made  May  27,  1874,  amend- 
atory of  entry  No.  148,  made  May  16,  1873,  has  this  day  been  approved, 
and  patent  will  issue  therefor  in  due  course,  but  with  a  proviso  in  the 
following  form :  '^  Provided^  That  no  title  shall  be  hereoy  acquired  to 
any  mine  of  gold,  silver,  cinnabar,  or  copper,  or  to  any  valid  mining- 
dium  or  possession,  held  under  existing  laws :  And  provided  Jkirther^ 
That  the  grant  hereby  made  is  held  and  declared  to  be  subject  to  all  the 
conditions,  limitations,  and  restrictions  contained  in  section  two  thou- 
sand three  hundred  and  eighty-six  of  the  Bevised  Statutes  of  the  United 
States,  so  far  as  the  same  are  applicable  thereto.'' 

Section  2386,  above  quoted,  is  in  the  following  words:  ^'Where  min- 
eral veins  are  possessed,  which  possession  is  recognized  by  local  author- 
ity, and  to  the  extent  so  possessed  and  recognized,  the  title  to  town 
lots  to  be  acquired,  shall  be  subject  to  such  recogmzed  possession,  and 
the  necessary  use  thereof ;  but  nothing  contained  in  this  section  shall 
be  so  construed  as  to  recognize  any  color  of  title  in  possessors  for  mining 
purposes^  as  aminst  the  United  States.*' 

On  behalf  of  certain  alleged  mining  interests,  John  A.  Dix,  Esq.,  et  al.^ 
protest  against  the  issue  of  patent  to  the  town  unless  the  following  ex- 
ception, or  one  equivalent  thereto,  is  inserted  therein,  to  wit :  ^^Promded^ 
That  no  title  shiJl  be  acquired  under  this  patent  to  any  mine  of  gold, 
sflver,  cinnabar,  or  copper,  nor  to  anv  surfac^ground  over  any  such 
mine  or  within  fifty  feet  on  eadi  side  of  the  same  throughout  the  length 
of  the  vein,  which  said  sur&ce-ground  shall  be  reserved,  and  shall  be 
sold  to  the  mines  for  the  special  use  and  working  thereof,  at  not  less 
than dollars  per  acre." 
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I  am  of  the  opinion  that  this  form  of  exception  is  objectionable,  that 
it  is  not  in  conformity  with  law,  and  that  its  insertion  would  tend  to 
cloud  the  title  of  the  grantees  under  the  town  patent,  without  assuring 
or  securing  to  mineral  claimants  the  particular  benefits  or  privileges  evi- 
dently intended  to  be  compassed  by  its  terms.  It  is  to  be  borne  in  mind 
that  this  office  is  not  vested  with  a  discretionaiT  authority  in  the  matter 
of  the  disposal  of  the  pubHc  lands.  It  can  neither  grant  without  express 
authority  of  law,  nor  can  it  limit  or  qualify  by  form  of  conveyance  the 
substance,  conditions  or  extent  of  the  subject-matter  granted,  save  as  the 
same  may  be  authorized  to  be  done  by  express  legislation.  The  proviso 
proposed  by  this  office  to  be  inserted  and  above  quoted,  embraoes  by 
recitation  and  reference  all  that  Ck>ngress  has  seen  fit  to  enact  bv  way  of 
qualification  in  the  matter  under  consideration,  contains  all  of  that  to 
which  appeal  can  be  had  should  the  courts  be  applied  to  for  the  settle- 
ment of  conflicting  claims,  and  must,  therefore,  be  held  to  be  the  lixnit  of 
Executive  authority. 

The  townsite  laws  clearly  contemplate  that  towns  will  exist  in  mining 
localities ;  by  dear  implication,  townsite  entries  are  to  be  permitted  on 
mineral  lands.  This  is  indicated  by  the  clause  excepting  title  to  mines 
from  the  title  acquired  by  the  town.  It  is  inevitable  that  where  the  sur- 
face is  suitable  it  will,  in  a  mining  vicinity,  be  populated  and  attain  the 
character  of  a  town  or  city.  Where  any  branch  of  business  flourishes, 
there  capital  and  population  will  concentrate.  The  various  trades  and 
callings  will  centre  there.  .  Hotels  will  be  a  necessity.  Dwellings  will  be 
built  and  permanent  homes  established;  all  the  various  interests  which 
constitute  valuable  property  rights  as  connected  with  the  soil  will  be 
created.  And  this  is  not  necessarily  antagonistic  to  the  miners.  The 
protection  of  municipal  government  is  in  the  miner^s  interest,  as  it  is  in 
the  interest  of  any  other  class  of  business  men. 

In  the  case  of  Theodore  H.  Becker  va.  Citizens  of  Central  City, 
Colorado,  Becker  was  a  mineral  claimant  to  3,000  linear  fe^t  of  the 
GxmneU  Extension  or  White  lode,  under  act  of  July  26,  1866.  He 
claimed  compliance  with  the  law,  and  was  opposed  by  certain  citizens 
of  the  town,  who  represented  that  said  lode  extended  to  a  considerable 
distance  under  town  lots  and  improvements  owned  and  occupied  by 
them  in  said  city.  In  this  case  the  Hon.  Secretary  of  the  Int^or  de- 
cided, August  7, 1871,  that  "In  the  present  case  the  application  for  a 
patent  includes  the  surface  and  soil  as  well  as  the  mineral.  I  am  of 
the  opinion  that  the  persons  in  possession  of  this  surface  are  adverse 
claimants  within  the  meaning  oi  this  law,  and  are  entitled  to  be  heard 
in  the  local  courts  before  a  patent  is  issued."  The  exception  in  Hie 
mining-patents,  for  claims  within  the  exterior  limits  of  a  town,  having 
in  view  the  legality  of  the  possession  of  the  surface-ground  by  the  in-> 
habitants,  is  as  follows,  to  wit :  "  Excepting  and  excluding,  however, 
from  these  presents  all  town  property  rights  upon  the  sur&ce,  and  there 
are  hereby  expressly  excepted  and  excluded  from  the  same,  all  houses, 
buildings,  and  structures,  lots,  blocks,  streets,  alleys,  or  other  municipal 
improvements  on  the  surface  of  the  above-described  premises,  not  be- 
longing to  the  grantees  herein,  and  all  rights  necessary  or  proper  to  the 
occupation,  possession,  and  enjoyment  of  the  same.''  By  this  exception 
the  surface  in  the  actual  possession  and  occupation  of  the  mine-owner. 


hAJSp  OFFICE  BUUNGa  135 

or  covered  by  his  improvementSy  is  as  distincily  assured  and  conveyed 
to  him,  as  is  that  surface  to  which  town-property  rights  have  attached, 
or  on  which  improvisnients  by  other  pai-ties  have  been  placed,  excepted 
from  his  patent.  I  regard  tnese  correlative  exceptions,  inserted  in  the 
townsite  and  mineral  patents,  as  securing  the  object  contemplated  in 
the  townsite  and  mine]:Bl  laws.  They  assure  to  all  parties  just  what, 
under  the  law,  they  are  respectively  entitled  to  claim.  To  grant  to  the 
miner  the  entbre  surface-ground,  .along  the  whole  line  of  the  lode,  with  a 
width  of  one  hundred  feet,  without  regard  to  the  acquired  surface  rights 
of  others,  would  compel  me  to  ignore  the  principle  announced  in  said 
decisionB  of  the  Hon.  Secretary,  as  well  as  to  do  violence  to  my  own 
judgment  of  the  proper  construction  of  the  two  laws  under  considera- 
tion. They  must  be  so  construed  that  both  may  stand.  Under  the 
system  established  as  aforesaid,  of  inserting  said  exceptions  in  the 
patents  to  towns  and  mine-owners,  there  are  no  occupants  in  Gentral 
C^ty  presenting  their  claims  adversely  in  the  manner  provided  in  the- 
mining  statutes,  and  for  the  reason  tJiat,  by  said  exceptions,  the  rights 
of  aQ  parties  are  respected  and  so  defined  that  they  are  easily  suscepti- 
ble of  definite  ascertainment.  To  except  from  the  town  patent  definite 
surv^  of  mineral  daims,  initiated  or  extended  after  surface  occupation 
by  other  parties,  would  obviously  be  ignoring,  to  an  unjustifiable  extent, 
adverse  rights  which  have  not  been  presented  for  adjustment  by  the 
courts,  prior  to  the  mineral  entry,  simply  for  the  reason  that  under  the 
practice  of  this  office,  indicated  by  said  exceptions,  it  was  wholly  un- 
necessary. This  non-action  was  based  on  the  practice  of  this  office,  on 
which  tney  had  the  right  to  rely,  and  no  power  to  control,  and  this 
practice  itself  was  based  on  the  reasonable  and  essentially  necessary 
construction  of  the  townsite  and  mineral  laws,  whereby  botii  might  be 
executed,  and  claimants  under  them  secured  in  such  rights  as  they  had 
respectively  acquired.  It  should  also  be  remembered,  in  this  connec- 
tion, that  tiie  government  does  not  act  upon  the  individual  daims  of 
town  occupants,  but  does  adjust  and  patent  mineral  claims  directiy  to 
the  mine-owners. 

The  request  of  the  mineral  claimants,  however,  as  presented  in  their 
protest  and  claim  now  under  consideration,  constitutes  a  proposition 
never  hitherto  before  this  office  for  decision.  It  is  in  brief,  that  every 
mine  discovered,  or  hereafter  to  be  discovered,  throughout  its  entire 
length,  with  a  width  of  one  hundred  feet,  surface-ground  included,  be 
excepted  from  the  town  patent. 

Wnere  and  when  will  these  mines  be  discovered  and  opened  ?  "What 
and  whose  property  will  they  then  embrace  and  practicsJly  confiscate  ? 
What  foot  of  surface-ground  will  ever  be  held  by  a  town  occupant 
mider  a  dear  titie,  where  the  same  is  not  purchased  from  the  mine 
owner  ?  Was  the  mineral  law  designed  by  Congress  as  a  repeal  of  the 
townsite  statutes  t  These  points  would  assume  vital  significance  were 
thepresent  daim  conceded. 

The  town  of  Central  City  was  incorporated  in  1864.  The  first  pat- 
ents were  issued  to  mine  owners  in  1869,  Precisely  when  mining  ckoms 
attadied  to  any  particular  piece  of  ground  I  cannot  determine.  Pre- 
cisely tohen  a  legal  surface  daim  by  a  town  occupant  attached  to  any 
particular  lot  I  have  no  means  of  ascertaining.    Hpw,  then,  with  defer- 
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ence  to  those  laws  under  which  these  claims  have  attached,  caa  I  defer 
the  one  absolutely  to  the  other. 

The  necessity  of  so  construing  both  laws  as  noi  to  defeat  either ;  that 
respect  for  rights  under  each,  which-,  of  itself,  it  seems,  must  control  my 
action ;  the  fact  that  the  exceptions  in  mineral  patents  secure  a  shield  of 
protection  tq  town  occupants  and  mineral  claimants  alike,  and  on  which 
town  occupants  have  rened,  and  that  the  exception  in  the  townsite  pat- 
ent is  as  broad  as  the  law  suggests,  and  almost  in  its  exact  language, 
render  it  improper  for  me  to  grant  the  present  daim. 

The  mine  owner  is  protected  by  the  local  rules  and  customs,  and 
these  are  recognized  by  the  United  States.  The  town  patent  is  exe- 
cuted to  a  trustee,  who  is  controlled  by  the  legislature  of  his  State  or 
Territory.  The  local  courts  are  apea  for  those  particular  adjustments 
which  this  office  cannot  reach ;  and  I  conclude  that  the  present  demand 
is  entirely  outside  what,  in  the  proper  execution  of  said  laws,  can  be 
legitimately  claimed  or  conceded.  I  therefore  decline  to  grant  the  ap- 
plication ;  and  in  conformity  to  the  views  herein  set  forth,  I  hereby  re- 
voke my  letters  to  the  register  and  receiver,  of  August  26th,  1874,  and 
to  John  A.  Dix,  Esq.,  of  April  24th,  1875,  so  to  as  they  conflict  with 
this  decision,  and  dedine  to  except  by  name  and  survey  any  mine  what- 
ever in  said  town. 

H.  W.  B.  OBOnOH. 


Where  land  is  of  little,  if  any,  value  for  agriooltoral  pnrpoflea,  bnt  ia  eaaential  to  the 

S roper  development  of  mining  claims,  it  should  be  withheld  from  sale  under  the 
kws  regulating  the  disposal  of  agricultund  lands  and  be  disposed  of  only  under 
the  mining  aots. 

Gammissioner  Burdett  to  Register  and  Heceiver,  MarysviUe^  OcU.,  Jan, 

3,  1876. 

The  testimony  submitted  at  the  hearing  [to  determine  the  agricul- 
tural or  mineral  character  of  the  land]  establishes  the  fact  that  the  land 
is  of  little  value  for  agricultural  purposes,  and  that  it  is  bounded  on  the 
south  by  valuable  gold-bearing;  gravel  mines  or  deep  hydraulic  diggings, 
which  can  be  successfully  work^  and  developed  only  by  means  of  tun- 
nels passing  through  this  land  to  Deer  Creek,  which  is  the  only  natural 
and  practicable  ou&et  for  these  mines. 

It  is  shown  that  portions  of  the  land  in  dispute  are  claimed  and  held 
by  mine  owners,  and  that  several  tunnels  are  now  heias  run  through 
this  land  for  the  purpose  of  developing  and  working  said  gravel  mines. 

It  also  appears  that  Mr.  Crouch  has  conveyed  by  deed  to  the  M ooney 
Flat  Hydraulic  Mining  Company  certain  mining  rights  upon  the  land 
in  dispute,  and  that  he  acknowledges  the  mineral  oiaracter  of  the  S.  ^ 
of  S.  i  of  the  N.W.  i  of  the  N.W.  i  of  said  section. 

The  testimony  in  this  case  forces  upon  my  mind  the  conclii8i<Hi  thai 
this  land  is  only  valuable  on  account  oi  its  location  with  reference  to  said 
mining-claims,  and  that  it  is  of  far  greater  value  for  nuning  purposes 
than  for  agricultural  purposes. 

Mines  only  become  valuable  when  thev  can  be  developed  and  the 
precious  metals  extracted ;  and  in  cases  of  this  kind,  where  the  land  is 
of  little^  if  any,  value  for  agricultural  purposes,  and  is  essential  to  the 
proper  working  of  deep  gravd  mines,  it  should  be  withheld  from  sale 
under  the  laws  regulating  the  disposal  of  agricultural  lands,  and  disposed 
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of  only  to  sach  parties  as  maj  be  entitled  to  the  same  under  the  mining 
acts  of  Congress. 

In  the  case  under  consideration,  the  land  will  be  withheld  from  sale  as 
agricultural  land. 

DEPUTY. 

AeUng  OomnUsHoner  IdppincoU  to  Register  and  Heceiver^  Salt  Lake 

City,  Utah,  January  27,  1876. 

Several  papers  have  been  received  from  jour  office  which  appear  to 
have  been  sworn  to  before  '^Oliver  A.  Patton,  register,  per  A.  D.  'v^ieeler, 
deputy." 

Neither  the  register  nor  receiver  has  authority  to  deputize  any  person 
to  Ai^mmgfaw  oatiis ;  and  papers  sworn  to  before  any  person  purporting 
to  act  as  deputy  for  either  the  register  or  receiver,  cannot  be  received  as 
evidence. 

NSBGB  VALLB. 

Sioux  half-breed  Borip  oannot  be  located  on  mineral  lands,  and  titles  thereto  cannot 

be  teoored  except  on  compliance  with  the  mining  acts  of  Oongress. 
Die  ki2»d  of  land  Sioox  half-breed  scrip  may  be  located  npon. 

Acting  CommisHoner  Xdppincott  to  Hon,  JL,  V,  Bogy,  U.  8.  Senctte^ 

February  23, 1876. 

The  act  of  July  17,  1854,  authorizing  the  issuance  of  Sioux  half-breed 
Bcrip,  provides  that  said  scrip  may  be  located  upon  certain  lands  within 
their  reservation,  ^'or  upon  any  other  unoccupied  lands  subject  to  pre- 
emption or  privi^  sale,  or  upon  any  other  unsurveyed  lands  not  reserved 
by  government^  upon  which  they  have  respectively  made  improvements.^' 

l^nmil  landis  are  not  subject  to  pre-emption  or  private  entry,  but  on 
the  contrary  are  reserved  for  sale  to  parties  showing  compliance  with  the 
mining  acts  of  Congpress. 

Lands  which  are  mineral  in  character  cannot  therefore  be  entered  with 
Sioux  half-breed  scrip. 

FUBLISHKD  HOTIOBS. 

Acting  CommisHoner  lAppincott  to  Register  and  Receiver,  Central 

City,  Colorado,  March  7,  1876. 

I  have  to  direct  that  published  notices  in  mining  applications  be  num- 
bered to  correspond  with  the  record  of  applications  m  your  office,  and 
instead  of  being  headed  as  at  present:  "Lode  Notice,"  etc.,  the  words, 
<^l£min^  Application,  No.  — -^"  be  used,  inserting  the  number  of  the 
application. 

IVANS  f)S,  BXSfDAUL 

Hm  deoiskm  of  a  court  of  competent  jorisdictton  that  an  adverse  claimant  to  certain 
mineral  lands  in  dispnte  has  no  right,  title,  or  interest  therein  is  final  as  to  his 
rights  thereto. 

Sueh  adverse  claimant  is  estopped  from  alleging  that  the  land  so  claimed  as  mineral 
land  is  of  a  different  character. 

Secretary  Z.  Chandler  to  Commissioner  Rurdett,  March  28,  1876.      » 

From  the  papers  transmitted  in  this  case,  it  appears  that  on  the  21st 
of  Miaroh,  1872,  Bendall  made  an  application  at  the  local  office  for  a  pat- 
ent of  certain  lands  as  mineral  lands  on  sections  34  and  35  in  said  town- 
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ship,  including  those  in  dispute ;  that  on  the  same  day  Evans  made  an 
application  at  said  office  for  a  patent  of  the  N.W.  ^  of  the  S.W.  ^  of 
said  section,  claiming  adversely  to  Kendall ;  and  that  thereupon  an  order 
of  suspension  was  issued  to  Evans,  and  their  applications,  with  others 
claiming  adversely  to  BendaU,  were  duly  certified  fco  your  office. 

In  your  decision  of  October  22, 1873,  you  held  that  Evans'  application 
was  ^'sufficient  as  b, prima  fade  adverse  showing,"  and  that  it  would  be 
necessary  for  him  to  commence  suit  in  a  court  of  competent  jurisdiction 
to  determine  his  right  to  the  possession  of  the  land  in  dispute  within 
thirty  days  after  receiving  notice  of  your  decision. 

It  further  appears  that,  in  accordance  with  your  decision,  Evans  sub- 
sequently commenced  an  action  against  Bendall  in  the  district  court  in 
which  said  land  is  situated,  to  have  his  rights  thereto  determined,  and 
that  at  the  trial  had  in  said  cause  it  was  adjudged  that  he  had  no  right, 
title,  or  interest  therein. 

Since  said  trial  and  decision  Evans  has  filed  a  petition,  accompanied 
with  affidavits  tending  to  show  that  the  land  is  agricultural  and  not 
mineral,  alleging  that  Bendall  fraudulently  seeks  to  obtain  it  from 
him,  and  asks  to  have  the  case  reopened  and  the  character  of  the  land 
determined. 

Bendall  has  filled  counter  affidavits,  showing  the  mineral  character  of 
the  land,  his  continual  occupation  thereof,  and  mining  improvements 
thereon,  valued  at  four  thousand  dollars. 

I  am  of  the  opinion  that  Evans  having  once  sought  to  obtain  this  land 
as  mineral  land,  adversely  to  Bendall,  is  estopped  from  alleging  it  to  be 
of  a  different  character;  and  that  the  decision  of  the  court  having  juris- 
diction of  the  case,  that  he  has  no  right,  title,  or  interest  herein,  must  be 
considered  final  as  to  his  rights  thereto. 

BECKNEB  et  CU.  V8.  GOATES. 

Aliens  cannot  hold  a  mining-olaim  prior  to  the  issnanoe  of  patent  therefor.  An 
assignor  can  transfer  no  greater  interest  to  his  assignee  tiian  he  himself  pos- 
sesses, and  the  purchaser  from  aliens  of  an  unpatented  mine  acquires  no  title 
thereto. 

Such  purchaser  may  relocate  the  claim,  and  thereby  acquire  a  possessory  title  upon 
compliance  with  the  local  and  Congressional  laws. 

Acting  Commissioner  £7! «/".  Baocter  to  Register  and  Receiver^  Rosehurg, 

Oregon,  April  24,  1876. 

Mr.  Goates  alleges  that  he  came  into  possession  of  said  premises- by 
purchase  on  the  23d  of  September,  1875,  from  Su  Hang,  Shi  Quosg, 
Wong  Chung,  Shi  Shoon,  Ah  Woo,  and  Wong  Loong.  He  does  not 
allege  or  show  that  he  had  any  right,  title,  or  interest  in  said  premises 
previous  to  the  date  of  said  deed  rrom  said  Chinamen. 

No  title  in  mining-claims  can  be  held  by  aliens  prior  to  the  issoanoe 
of  patents  therefor. 

At  the  time  said  aliens  claimed  said  premises,  they  could  not,  under 
the  law,  hold  title  to  the  same,  and  having  no  authority  of  law  for  lay- 
ing claim  to  said  premises,  they  could  transfer  no  title  to  Mr.  Goates  for 
the  same. 

An  assignor  can  transfer  no  greater  interest  to  his  assignee  than  he 
himself  possesses. 

In  case  of  the  application  for  patent  for  the  Eempton  mine,  the  Hon. 
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SecTBtaiy  of  the  Interior  held  that  *'if  therefore  it  appeared  in  the  case 
that  the  origrnal  locators  were  not  citizens,  or  had  not  declared  their 
intention  to  become  such  at  the  time  their  location  was  made,  and  that  they 
had  not  become  oitizeniB  when  they  transferred  the  mine,  I  should  have 
no  hesitation  in.  holding  that  the  transfer  was  invalid  and  the  claim  of 
the  apphcants  was  not  good." 

Had  Mr.  Coates,  after  said  purchase,  made  a  relocation  of  said  mine, 
made  the  required  improvements  and  otherwise  complied  with  the  law, 
he  would  have  been  in  condition  to  apply  for  a  patent.  But  none  of 
these  points  are  shown  or  alleged. 

Said  application  for  patent  is  accordingly  rejected. 

LEGAL    SUBDIVISIONS.  ^^ 

Acting  Commissioner  Baxter  to  Register  and  Meceiver^  ShastOy  Call- 

fomiay  April  24,  1876. 

There  is  no  law  authorizing  the  sale  of  quartz  claims  by  legal  subdi 
vision. 

PUBLICATION  OF   NOTICE. 

Where  the  register  designates  the.d^iily  issae  of  a  newspaper  for  pablication  of  notice 
of  a  mining  application  for  patent,  it  is  not  a  compUanoe  with  law  to  change  to 
to  the  weeUy  edition  of  the  same  paper  without  authority  of  the  register. 

Acting  Oomtnissioner  Baxter  to  Register  and  Beceivery  MslenOj  Mon- 
tana, April  29,  1876. 

On  th4  27th  December,  1875,  Charles  W.  Gannon,  Gatharine  B.  Gan- 
non, and  Henry  Gannon  filed  in  your  office  an  application  for  patent  for 
the  N.  W.  i  of  section  25,  T.  10  N.,  B.  4.  W.,  Montana ;  and  on  the  same 
day  the  register  ordered  the  publication  of  the  notice  in  <^  the  Helena 
Herald,  a  newspaper  published  daily  at  Helena,  Montana." 

By  the  i^davit  of  Andrew  J.  Fisk,  one  of  the  publishers  of  the 
Helena  JETeraldy  daily  and  weekly  edition,  it  is  shown  that  said  notice 
was  inserted  in  the  Helena  Daily  Herald  on  the  28th  of  December,  A.  D. 
1875,  and  continued  to  be  publi^ed  therein  on  the  29th,  30th,  and  31st 
of  the  same  month ;  "  that  on  the  3d  day  of  January,  A.  D.  1876,  at  the 
request  of  G.  W.  Gannon,  one  of  the  parties  named  in  said  annexed 
notice;  said  annexed  notice  was  ordered  by  said  Gharles  W.  Gannon  to 
be  changed  from  the  Daily  ITerald,  and  to  be  published  in  the  Weekly 
Eerald,' whict  said  notice  by  the  order  of  Gharles  Dannon  was  so 
changed  from  the  daily  to  the  weekly  JETercUd,  and  the  first  insertion  of 
said  notice  being  published  in  the  Weekly  JETerald  on  the  6th  day  of 
January,  1876,  and  the  last  notice  in  said  Weekly  JETerald  on  the  2d 
day  of  March,  A.  D.  1876." 

In  Tiew  of  these  facts,  the  question  is  presented  whether  said  notice 
was  published  in  the  manner  and  for  the  length  of  time  prescribed  by 
the  statute. 

The  sixth  section  of  the  mining  act  of  May  10, 1872,  Bevised  Statutes, 
section  2325,  provides :  "  That  the  register  of  the  land  office,  upon  the 
filing  of  such  application,  plat,  field-notes,  notices,  and  affidavits,  shall 
publish  a  notice  that  such  application  has  been  made,  for  the  period  of 
sixty  days  in  a  newspaper  to  be  by  him  designated  as  published  nearest 
to  said  daim."  * 

In  the  case  under  consideration  the  register  directed  the  notice  to  be 
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published  in  the  Daily  HtnM  for  mxJtv  days.  The  notioe  was  pab- 
Hahed  in  said  paper  only  on  the  SSth,  29th,  30th,  and  81st  of  Deoem- 
ber — ^four  insertions. 

The  notice  was  then  discontinued  in  the  Daily  Merald  by  instruction 
of  G.  W.  Gannon,  and  inserted  in  the  Weekly  Jaerald.  .  In  the  Weekly 
Herald  the  notice  was  inserted  from  the  6th  January  to  the  2d  Msrcfa, 
1876. 

In  case  of  Jenny  lind  Mining  Oompany  et  ai.  ve.  Eureka  Minixig 
Gompany,  the  Hon.  Secretary  of  the  Interior  held  that  in  estimating  the 
sixty  days  of  publication  required  by  the  act  of  May  10, 1872,  the  first 
day  of  publication  should  be  excluded  and  the  last  included. 

In  the  case  of  J.  H.  McMurdy  et  al.  vs.  E.  S.  Streeter  et  oL^  the  Hon 
Secretary  of  the  Interior  held  that  ^^  the  time  elapsing  between  the  first 
and  the  last  insertion  must  include  the  full  period  of  sixty  days.^  From 
the  6th  of  January  to  the  2d  March,  excluding  the  first  day,  is  only  fifty- 
six  days;  the  publication,  therefore,  in  the  Weekly  Herald  was  not 
sufficient,  even  though  the  notice  had  been  inserted  therein  by  direction 
of  the  register. 

From  the  foregoing  it  will  be  seen  that  the  applicants  have  not  given 
sufficient  notice  by  publication,  having  publisned  the  notice  for  four 
days  only  in  the  paper  designated  by  the  officers  to  whom  the  law  has 
delegated  the  power  to  authorize  the  publication  of  notices  in  case  of  1^ 
pUcations  for  patent  for  mining-claims. 

The  second  notice  was  inserted  in  the  Weekly  Herald  without  au- 
thority of  the  register,  and  for  fifty-six  days  only. 

The  statute  having  in  this  matenal  requirement  been  disregarded  the 
publication  as  made,  and  all  subsequent  proceedings  founded  upon  it 
were  irregular  and  invalid.  Said  application  for  patent  is  aocoroinglj 
rejected. 

DBGBiLSED  LOOATOB. 

Proof  of  transfer  of  title. 

Acting  Gommissioner  Baxter  to  A,  Morrellj  Washington^  D.  C,  AprU 

29, 1876. 

In  case  of  North  East  Extension  of  the  Yosemite  Mine — ^Mineral 
Entry  No.  113,  Garson  Gity  District,  Nevada — ^it  appears  by  the  ab- 
stract of  title  that  D.  H.  Growe  was  one  of  the  locators ;  and  it  also 
appears  that  the  appHcant  for  patent  claims  title  to  said  mine  under  a 
deed  dated  December  29,  1873,  signed  by  the  other  locators,  and  br 
Jas.  T.  Maclean  as  ''  executor  of  the  estate  of  D.  H.  Growe,  deceased. 

By  a  certified  copy  of  the  letters  testamentary,  issued  August  22, 
1871,  from  the  probate  court,  city  and  county  of  San  Franoisoo^  Galifomia, 
in  the  matter  of  the  last  will  and  testament  of  David  Holmes  Crowe, 
deceased,  it  appears  that  James  T.  Maclean  and  Barry  Baldwin  were  on 
that  date  appointed  executors  of  the  estate  of  said  Chrowa  No  oc^y  of 
said  will  is  attached  to  said  letters. 

It  also  wpears  by  a  certificate  of  the  clerk  of  said  court,  dated  8th 
April,  187^  that  said  letters  have  been  revoked,  but  the  certificale  faOs 
to  show  the  date  of  such  revocation. 

The  applicant  should  file  a  certified  copy  of  the  letters  testamentaiy, 
with  copy  of  will  attached;  a  certificate  of  said  derk,  showing  the  date 
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of  said  reTooatioiv  and  evidence  ihat  one  of  said  executors  could  legally 
pass  title  by  deed. 

OMAHA   QUABTZ   MINI. 

The  lootl  land  offloers  have  no  aathority  of  law  to  reoeive  and  place  on  flle  any  ad- 
vene olaim  to  a  mining  appUoation  nntil  the  legal  fees  for  each  filing  have  been 
paid  in  full  by  the  adyerse  claimants. 

An  adrerse  claim,  in  other  respects  in  due  form,  received  by  mail  before  the  expira- 
tion of  pnbUcation  of  notice,  bat  ou  which  the  fees  for  filing  were  not  paid 
''  until  after  the  expiration  of  sadh  publication,  will  be  treated  simply  as  a  protest 
for  the  purpose  of  showing  from  tne  record  tiiat  the  applicant  has  failed  to  com- 
ply with  the  mining  act. 

Where  the  evidence  on  behalf  of  the  applicant  is  dear  and  specific  as  to  the  con- 
spicnons  posting  of  notice  and  diagram  on  the  claim  for  the  period  required  by 
law,  such  evidence  will  be  deemed  satisfactory,  even  though  allegations  to  the 
oonftrary  are  made  by  the  proteetants. 

Acting  Commisaioner  Baxter  to  Hegister  and  Heceiver,  Sacramento^ 

Califomiay  May  12,  1876. 

On  the  26tli  of  August,  1875,  the  Omaha  Gk)ld  Miniog  Company  filed 
in  your  office  an  application  for  patent  for  the  Omaha  quartz  mine. 

The  notice  was  published  in  the  Nevada  Transcript  on  the  1st  of 
September,  1875,  and  for  the  full  period  of  time  required  by  law. 

On  the  28th  of  October,  1875,  and  before  the  expiration  of  the  sixty 
days'  notice  by  publication,  you  received  by  express,  from  John  H.  Foley, 
Patrick  Byan  and  J.  M.  Foley,  certain  papers  intended  as  an  adverse 
daim  against  said  application ;  but  as  the  fees  for  filing  an  adverse  claim 
did  not  accompany  said  papers,  you  refused  to  place  them  on  file. 

The  twelfth  section  of  the  mining  act  of  May  10th,  1872,  provides 
that  the  fees  for  filing  and  acting  upon  each  adverse  claim  shall  be  five 
dollars  for  the  register  and  a  like  amount  to  the  receiver. 

The  80th  paragraph  of  circular  instructions  from  this  office  under 
said  act,  provides  that  the  fees  should  be  paid  at  the  time  of  filing  the 
adverse  claim.  An  adverse  daim  cannot  be  considered  as  filed  until  the 
party  who  desires  to  assert  an  adverse  daim  against  an  application  for 
patcoit  has  performed  all  the  acts  required  of  hun  l^  the  statute. 

The  local  officers  are  required  to  report  to  the  Commissioner  of  the 
Oeneral  Land  Office  the  amounts  received  for  filing  and  acting  upon  ad- 
verse claims,  and  to  place  said  sums  to  the  credit  of  the  United  States,  and 
they  have  no  authoritv  of  law  to  receive  and  place  on  file  any  adverse 
claims  until  the  legal  fees  for  such  filings  have  been  paid  in  f ulL 

Parties  who  fail  to  comply  with  the  plain  and  positive  requirements 
of  the  law  in  asserting  their  adverse  claims,  cannot  thereby  prejudice  the 
lights  of  applicants  who  strictiy  comply  with  the  requirements  of  the 
statuia 

In  the  case  under  consideration,  after  said  papers  had  been  received, 
and  on  the  succeeding  day,  you  tdegraphed  to  J.  M  Foley  that  the 
papers  had  been  received  without  the  fees,  and  instructed  hun  to  send 
the  fees,  or  you  could  not  file  the  adverse  daim. 

Two  days  still  remained  within  which  said  adverse  claimants  might 
have  completed  their  case ;  but  the  required  fees  were  not  transmitted 
until  the  5th  of  November,  five  days  after  the  expiration  of  the  sixty 
days^  notice  by  publication,  and  after  the  period  within  which  adverse 
diums  must  be  filed ;  and  for  this  reason  said  papers  cannot  be  consid- 
ered as  an  adverse  daim.        * 
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The  sixth  section  of  said  mining  act  proyides  that  ^  if  no  advene 
claim  shall  have  been  filed  with  the  register  and  receiver  of  the  proper 
land-office,  at  the  expiration  of  the  sixty  days  of  publication,  it  shall  be 
assumed  that  the  applicant  is  entitled  to  a  patent^  *  *  and  that  no 
adverse  claim  exists ;  and  thereafter  no  objection  from  third  parties  to 
the  issuance  of  a  patent  shall  be  heard,  except  it  be  shown  that  the  ap- 
plicant has  failed  to  comply  with  this  act." 

This  filing  can  only  be  considered  as  a  protest  and  for  the  purpose 
of  showing  that  the  applicant  has  failed  to  comply  with  the  mining  act 

The  said  Foley  et  al.  allege  that  the  notice  was  not  dufy  published, 
having  been  published  in  the  Nevada  TVanacripty  Nevada  (^ty,  CaL,  in- 
stead of  in  the  Gfrass  Valley  Vhionj  published  at  Grass  Valley,  CaL,  and 
that  the  notice  and  diagram  were  not  posted  conspicuotisfy  upon  the 
claim.     [For  question  of  publication  see  page  198.]  . 

By  the  affidavits  of  M.  Dodsworth,  superintendent  of  said  Omaha 
mine,  and  eighteen  other  persons,  it  is  shown  that  the  notice  and  dia- 
gram were  posted  in  the  most  conspicuous  place  upon  said  daim,  near 
the  centre  thereof,  upon  a  prominent  point,  about  eight  feet  south  of 
the  main  traveled  traQ  leading  across  said  mine,  and  that  said  notice 
and  diagram  could  be  seen  at  a  distance  of  more  than  five  hundred  ^i 

The  evidence  upon  this  point  is  satisfactory. 

ABiLio)ONia>  MnnL 

Acting  Commissioner  Baxter  to  X.  JB,  Morgan^  BuUion^  EUco  Co., 

Nev,,  June  2, 1876. 

Where  a  party  abandons  a  mining-olaim  he  has  the  nndoubted  right  to  remoTe  from 
said  claim  any  machinery  or  bailding|8  which  he  may  have  placed  thereon  or  any 
ore  that  he  may  have  extracted  from  such  mine. 

A  party  relocating  an  abandoned  mine  may,  in  prosecuting  work 
thereon,  either  sink  new  shafts  and  run  new  tunnels,  or  continue  the 
work  upon  such  shafts  or  tunnels  as  may  have  been  constructed  by  par- 
ties who  have  abandoned  the  same. 

SALE — JLUXS — ^DBOLABATION. 

The  portion  of  a  mining  claim  sold  to  an  alien  cannot  be  patented  while  saoh  owner 
is  an  alien ;  bat  on  his  declaration  to  become  a  citizen,  his  right  dates  back  to 
his  purchase,  and  he  may  thereupon  secure  United  States  patent  for  his  daim. 

Commissioner  •/".  A.    Williamson  to  JRegister  and  Receiver^  Carson 

City,  Nevada,  July  18, 1876. 

On  the  27th  of  May,  1875,  an  application  for  patent  for  four  hundred 
linear  feet  of  the  Lady  Allen  vein  or  lode  was  filed  in  your  office. 

This  application  was  sworn  to  before  the  register  on  the  27th  May, 
1875,  by  William  S.  Wood,  one  of  the  applicants  for  patent,  the  others 
being  G.  W.  Deys,  J.  P.  Sweet,  Jacob  Smith,  Levi  Chapman  and  Jolin 
B.  Grallagher.  It  appears  from  a  certified  copy  of  the  location  notice 
that  W.  W.  Elliot  and  one  other  located  four  hundred  feet  of  the  Lady 
Allen  lode — ^Mary  Ann  Go. — on  the  11th  July,  1863,  and  made  record  of 
such  location. 

The  abstract  of  title  is  incomplete.  In  the  sworn  statement  of  W.  S. 
Wood,  he  refers  to  certain  deeds  made  previous  to  the  year  1870,  which, 
'^  although  properly  executed  and  deUvered,  were  not  recorded,  and  were^ 
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as  deponent  is  inf ormed  and  believes,  destroyed  by  fire  in  the  town  of 
Silver  City,  in  the  year  1870,  ^'  and  alleges  that  said  applicants  "  have 
become  the  owners  of,  and  are  in  the  actual,  quiet  and  undisturbed  posses- 
flion  of,  '^  said  premises.  It  is  shown,  however,  by  the  abstract  of  title 
from  the  office  of  the  recorder  of  Lyon  counfy,  Nevada,  that  J.  P.  Sweet, 
one  of  the  applicants,  conveyed  by  quit-claim  deed,  dated  May  19, 1875, 
fifty  feet  in  said  claim  to  John  Henry,  and  that  this  deed  was  recorded 
May  26, 1875,  in  the  recorder's  office. 

la  an  affidavit  on  file  with  the  case,  sworn  to  by  W.  S.  Wood,  on  the 
Ist  March,  1876,  before  the  register,  Mr.  Wood  alleges  that  "  he  is  in- 
formed by  said  John  Henry — and  the  deponent  verily  believes  that  said 
John  Henry  is  an  alien,  and  a  subject  of  Great  Britain — that  deponent 
has  frequently  requested  said  Henry  to  moke  declarations  of  his  inten- 
tion to  become  a  citizen  of  the  United  States,  in  order  that  said  application 
for  patent  might  proceed ;  but  the  said  Henry  has  constantly,  and  does 
now  positively,  refuse  to  moke  any  such  declaration,  but  still  continues  an 
alien,  and  declines  and  refuses  to  taJke  any  step  toward  becoming  a  citi- 
zen of  the  United  States.  " 

"  Deponent  further  says  that  by  reason  of  the  facts  aforesaid,  the  ap- 
plicants are  unable  to  present  any  abstract  of  title  showing  a  right  in 
them  to  all  of  the  mining  claim  aforesaid,  and  that  the  undivided  fifty 
feet  thereof  stands  in  the  name  of  said  John  Henry. " 

It  is  urged  by  the  attorneys  for  the  applicants  for  patent,  that  an  alien 
is  incapable  of  acquiring  a  patentable  interest  in  a  niining  location,  and 
that  the  ^^  attempt  of  Sweet  to  convey  to  Henry  what  the  law  prohibits 
the  latter  from  holding,  does  not  in  any  way  s^ect  the  rights  of  these 
applicants,  the  act  being  void.  '^  Said  attorneys  ask,  therefore,  that  the 
patent  issue  to  said  applicants. 

No  patent  con  issue  upon  this  application  as  it  now  stands,  as  they 
have  not  title  to  the  entire  premises  for  which  patent  is  sought 

It  is  true  that  John  Henry,  being  an  alien,  has  no  patentable  interest 
in  said  mine  at  the  present  time,  but  should  he  become  naturalized,  his 
right  to  a  patent  upon  compliance  with  the  law  would  be  perfect,  for 
"  naturalization  has  a  retroactive  effect  so  as  to  be  deemed  a  waiver  of 
all  liability  to  forfeiture  and  a  confirmation  of  his  former  title. "  Vide 
Ostermon  vs.  Baldwin,  6  WalL  116 ;  Jackson  vs.  Beach,  Johnson^s  Cases 
401. 

It  has  been  held  by  the  Supreme  Court  of  the  United  States,  in 
numerous  cases,  that  an  alien  con  take  by  deed  and  hold  until  office 
found.  Vide  Fairfax,  Devisee  vs.  Hunter,  7  Cranch,  603  ;  Orr  vs.  Hodg- 
son, 4  Wheaton,  453 ;  Craig  vs.  Leslie  et  cU.,  3  Wheaton,  563 ;  Craig  vs. 
Radford,  3  Wheaton,  594 ;  Cross  vs.  DeYalle,  1  Wall.,  1 ;  Osterman  vs, 
Baldwin,  6  WalL,  116 ;  Gk)V6meur's  Heirs  vs.  Bobertson,  11  Wheaton, 
332. 

Said  application  for  patent  wiU,  therefore,  remain  suspended  until  the 
i^pliconts  shall  show  uiat  they  ore  in  a  condition  to  receive  patent 
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MONTANA  LODE  0LAIM8. 

Lode  olaiins  iu  Moutana,  located  under  the  Territorial  act  of  December  26, 1864,  are 
entitled  to  fifty  feet  in  width  of  Hurf ace-ground  on  each  side  of  the  lode  in  ftd- 
ditiou  to  the  width  of  the  lode. 

Secretary  Chaftdler  to  Oommissioner  WtUiamsOn,  Juh/  24,  1876. 

I  have  considered  the  appeal  of  Tootle,  Hanna  et  al.  claimants  of 
Stapleton  lode,  M.  E.,  No.  120,  and  Tuscarora  lode.  No.  118,  from  jour 
adverse  decision  of  May  5,  1876,  upon  their  application  for  patents  for 
said  lodes. 

Each  of  these  lodes  has  been  surveyed  in  due  form,  with  a  width  of 
120  feet — 20  feet  representing  the  width  of  the  lode,  and  fifty  feet  on 
either  side  for  working  purposes. 

Since  the  decision  of  my  predecessor  above  referred  to,  the  supreme 
court  of  Montana  has  given  construction  to  the  act  in  question,  holding 
that  it  authorizes  the  location  and  patenting  of  fifty  feet  on  eadi  side  of 
the  lode  in  addition  to  the  lode  itself. 

The  act  being  one  of  «the  Territorial  legislature,  the  construction  given 
it  by  the  highest  court  of  said  Territory  should  be  adopted  by  this  De- 
partment I  am  therefore  compelled  to  reverse  your  decision,  and  hold 
that  the  claimant  is  entitled  to  50  feet  on  each  side  of  the  lode,  in  addi- 
tion to  the  width  of  the  lode  itself. 

As  the  width  of  the  lode  in  these  cases  appears  to  be  20  feet,  I  approve 
the  survey,  and  direct  the  patents  to  be  issued  pursuant  to  the  apphca- 
tion  therefor. 

PROOF   OF   CITIZENSHIP. 

Instructions  ander  the  Secretary's  decision  of  Joly  29, 1876. 

Commissioner  Williamson  to  Register  ana  Receiver,  Stockton,  Oali- 

fdmia,  August  2,  1876. 

Copies  of  the  naturalization  certificates  are  not  required  when  citizen- 
ship  is  properly  alleged  under  the  mining  act. 

You  will  require  applicants  to  file  their  affidavits  showing  \^ether 
they  are  native  or  naturalized  citizens,  when  and  where  bom.  In  case 
an  applicant  has  declared  his  intention  to  become  a  citizen  or  has  been 
naturalized,  his  affidavit  must  also  show  the  date,  place  and  the  court 
before  which  he  declared  his  intention  or  from  which  his  certificate  of 
citizenship  issued. 

PHILADKLPHIA  VS,  PBIDE  OF  THE  WEST. 

Gonidderation  of  a  mining  location  alleged  to  be  void  for  uncertainty. 
The  end  lines  of  a  mining  survey  must  oe  parallel.     Courses  and  dirtanoes  must  give 
way  when  in  conflict  with  fixed  objects. 

Commissioner  Williamson  to  Register  and  Receiver,  Del  Norte,  Colo- 
rado, August  28,  1876. 

On  the  10th  June  last  a  decision  was  rendered  by  this  office  in  case  of 
the  application  for  patent  for  the  Pride  of  the  West  lode,  Oolorado,  re- 
jecting the  adverse  claim  of  the  Philadelphia  lode  claimants,  and  over- 
ruling their  protest  against  said  application  for  patent. 

On  the  11th  instant  the  attorneys  for  the  Philadelphia  claimants  filed 
in  this  office  an  appeal  from  said  decision ;  and  on  the  21st  instant  with- 
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drew  said  appeal,  and  filed  a  request  for  a  reoon^ideration  of  said 
decision. 

It  is  urged  that  the  Pride  of  the  West  was  not  properly  located;  that 
the  notices  of  location  are  irregular  and  void  for  uncertainty ;  that  the 
suryeys  of  the  Pride  of  the  \^8t  lode  were  improperly  made  and  are  in 
effect  private  and  not  official,  and  that  the  plats  do  not  correctly  repre- 
aent  the  boundaries  of  the  claim. 

In  otiier  words,  it  is  claimed  by  the  attorneys  for  protestants  that  the 
location  of  the  claim  was  not  made  in  conformity  witii  law,  and  that  the 
survey  is  irregular. 

The  laeation  of  the  claim  will  be  first  considered.  It  is  shown  by 
certified  copies  of  the  notices  of  location  that  said  lode  was  located  June 
10, 1874,  and  record  liiade  of  such  location  on  the  19th  of  the  same 
month,  and  again  located  August  7th,  1874,  and  recorded  on  the  same  day. 

On  the  18tii  day  of  September,  1874,  an  additional  certificate  of  loca- 
tion was  recorded.  In  this  notice  it  is  stated  that  they  claim  the  Pride 
of  the  West  lode  according  to  the  survey  made  the  16th  September, 
1874^  by  T.  M.  Trippe,  U.  S.  deputy  surveyor,  ai| follows,  viz:  "Running 
from  the  discovery  tunnel  S.  2^  30^  E.  (mag.  var.  14^  800  ^^^  ^ee^ 
thence  S.  6""  30^  W.  (mag.  var.  14'>  800  ^78  feet,  being  1,500  feet  linear 
and  horizontal  measurement  along  the  surface  of  the  lode,  with  150  feet 
in  width  on  each  side  of  the  centre  line  thereof." 

The  first  two  location  notices  recorded  do  not  give  the  courses  along 
the  line  of  the  premises  claimed,  but  the  last  one  does. 

The  act  of  the  Colorado  legicdature  concerning  mines,  which  was  ap- 
proved February  13,  1874,  and  which  went  into  force  15th  June,  1874, 
provides  in  the  13th  section  thereof  that  "  if  at  any  time  the  locator  of 
any  mining  claim  heretofore  or  hereafter  located,  or  his  assigns,  shall 
apprehend  that  his  original  certificate  was  defective,  erroneous,  or  that 
the  requirements  of  the  law  had  not  been  complied  with  before  filing,  or 
shall  be  desirous  of  changing  his  surface  boundaries,  or  of  taking  in  any 
pi^  of  an  overli^ping  claim  which  has  been  abandoned  *  *  *  such 
locator  or  his  assigns  may  file  an  additional  certificate,  subject  to  the 
provisions  of  this  act.'^  etc. 

It  appears  that  the  locators  of  the  Pride  of  the  West  lode  made  an 
additional  certificate,  based  upon  an  actual  surv^  executed  by  Deputy 
Surveyor  Trippe,  uid  filed  their  additional  certificate,  dated  18th  Sep- 
tember, 1874,  for  record  in  the  office  of  the  coimty  clerk  and  recorder  of 
La  Plata  county,  Colorado,  September  18, 1874. 

The  deputy  surveyor,  in  his  sworn  statement,  alleges  that  when  he 
made  said  survey  of  September  16,  1874,  he  "  placed  six  posts  upon  the 
claim,  in  full  compliance  with  all  the  requirements  of  the  law.'' 

It  is  xa^&^i  that  as  the  additional  location  certificate  does  not  state  the 
land  or  nuning  district,  the  county.  State,  or  territory  in  which  the  daim 
is  located,  and  fails  to  state  the  date  of  the  location,  the  same  is  void 
and  not  made  in  accordance  with  law. 

This  location  notice  was  signed  by  all  the  locators,  was  dated  Septem- 
ber 18, 1874,  and  recited  the  fact  that  it  was  a  reloeoHon  notice,  and 
that  the  daim  was  situated  on  Qreen  Mountain. 

This  notice  was  signed  by  all  of  the  original  locators,  was  recorded 
the  same  day  that  it  was  dated,  in  the  the  same  book  of  records  that  the 
two  former  locations  of  the  daim  were  recorded. 
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In  both  of  the  former  notices  the  mining  district,  county,  and  terri- 
toiT  were  stated,  also  the  date  of  the  location  of  the  daim. 

This  relocation  certificate,  based  upon  an  actual  survey  made  by  U.  S. 
Deputy  Mineral  Surveyor  Trippe,  was  in  my  opinion  made  in  conformity 
witn  the  provisions  of  the  loc»l  laws  and  Congressional  enactments. 

The  objection  to  the  loccUion  of  said  claim  is  accordingly  overruled. 

Survey.  The  survey  made  of  said  claim  on  the  4th  September,  1875, 
the  plat  and  field-notes  of  which  were  approved  by  the  surveyor-gen- 
eral September  24,  1875,  and  were  filed  with  said  application  for  patent, 
was  executed  by  the  same  deputy  surveyor  who  one  year  previously  had 
surveyed  the  claim  to  enable  the  locators  to  make  record  of  the  premises 
claimed. 

The  location  notice — ^the  last  one  recorded---described  the  premises 
as  "Running  from  the  discovery  tunnel  S.  20^  30^  E.  922  feet  Thence 
6^  30^  W.  (mag.  var.  14^  300  578  feet,  being  1,500  feet  hnear  and  hori- 
ssontal  measurement  along  the  surface  of  the  lode,  with  150  feet  in  width 
on  eadi  side  of  the  centre  line  thereof.'' 

The  premises  described  in  the  plat  and  field-notes  filed  with  said  ap- 
plication extend  from  the  northerly  end  of  the  lode  S.  20<>  30^"  £.  922 
feet;  thence  south  3^  42^  W.  578  feet,  with  surface-ground  one  hundred 
and  fifty  feet  in  width  on  each  side  of  the  centre  line  of  the  survey. 

In  his  sworn  statement  Deputy  Surveyor  Trippe  alleges  that  an  error 
was  made  in  the  survey  made  as  a  basis  for  the  location  notice,  owing 
to  a  defect  in  the  compass  used  upon  that  occasion ;  but  that  the  sec- 
ond survey,  the  one  approved  by  the  surveyor-general,  "  covered  exactiy 
the  same  ground  as  the  first." 

He  also  states  that  "  the  two  surveys  cover  the  same  identical  ground." 
«  •  «  «  « J  marked  the  boundaries  of  the  Pride  of  the  West  claim 
at  the  first  survey  by  six  substantial  posts,  one  at  each  of  the  four  end 
comers,  and  two  in  the  middle  of  said  daim,  in  manner  as  described  by 
the  Colorado  law."  *  *  *  <<  On  making  the  first  survey  I  employed 
two  of  the  owners  of  the  Pride  of  the  West  as  chainmen ;  in  the  second 
survey  I  rechained  the  distance  myself,  and  found  a  sHght  error  in  the 
measurement  of  the  first  survey.  I  accordingly  moved  the  stakes  at  ihe 
south  end  of  the  Pride  of  the  West  lode  to  their  proper  position,  about 
8  feet  north  of  their  position  as  placed  by  the  first  survey.  *  *  This 
changing  the  stakes,  as  I  mentioned,  did  not  affect  the  disputed  ground 
of  the  two  lodes." 

By  the  foregoing  it  is  shown  that  the  same  premises  are  described  in 
the  field-notes  and  plat  which  were  filed  with  the  application  for  patent, 
as  those  embraced  by  the  survey  made  as  the  basis  of  the  ''  additional 
location  certificate"  and  record,  and  that  posts  were  established  at  the 
time  of  making  said  first  survey,  at  the  four  comers  and  also  at  the 
angles  in  the  side  lines.  It  is  shown  that  an  error  was  made  in  the  sur- 
vey made  as  the  basis  of  the  last  recorded  notice  of  location,  the  posts 
at  the  southerly  end  of  the  claim  having  been  placed  about  three  feet 
too  far  south,  and  the  course  between  uie  posts  at  the  angles  on  the 
easterly  and  westerly  sides  of  the  claim,  and  the  posts  established  at 
the  southeasterly  and  southwesterly  comers  of  the  daim  given  as  S. 
6^  30'  W.,  instead  of  S.  6^42'  W.,  the  actual  course  between  said  points. 
With  these  exceptions,  the  description  given  in  the  plat  and  field-notes 
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agree  with  the  description  contained  in  the  last  reoorded  notioe  of  the 
location. 

It  is  well  settled  by  ludicial  decision  that  courses  and  distances  must 
give  way  when  in  conflict  with  fixed  objects  and  monuments. 

It  is  also  urged  that  as  the  discovery  of  the  Philadelphia  lode  is  in 
reality  outside  of  the  boundaries  pf  the  Pride  of  the  West  claim  instead 
of  within  such  boundaries  as  represented  upon  the  plat,  that  such  sur- 
vey is  eiToneous. 

It  is  not  claimed  that  the  courses  and  distances  between  the  several 
posts  described  in  the  plat  and  field-notes  of  the  Pride  of  the  West  are 
erroneously  given. 

The  fact  that  the  discovery-shaft  of  the  Philadelphia  lodes  is  repre- 
sented upon  said  plat  as  lyixig  within  the  exterior  boundaries  of  the 
Pride  of  the  West  survey,  while  in  reality  it  lies  five  feet  to  the  east  of 
the  easterly  boundary  of  said  survey,  will  not  prejudice  the  right  of  the 
Philadelphia  claimants  in  any  respect ;  as  the  patents  in  all  cases  of  ap- 
plications arising  under  the  mining-act  follow  the  description  of  the 
premises  as  given  in  the  field-notes  of  survey  thereof. 

It  is  urged  that  no  patents  can  issue  upon  sidd  application  as  the  end 
lines  of  i£e  claim  as  surveyed  are  not  parallel  to  eaicm  other,  as  required 
by  the  last  clause  of  the  6th  section  of  the  act  of  May  10,  1872. 

The  course  along  the  northerly  end  line  of  said  survey  is  N.  69^ 
80^  E.,  while  the  course  eiong  the  southerly  line  is  N.  86°  18^  W. 
These  end  lines  are  perpendicular  to  the  side  lines  but  are  not  parallel 
to  each  other,  there  being  an  angle  in  the  side  lines  between  the  north- 
erly and  southerly  ends  thereof.  It  might  be  questioned  whether  there 
has  been  a  &ilure  to  comply  with  the  spirit  and  irUerU  of  that  provision 
of  said  section  which  requires  that  "  the  end  Unes  of  each  claim  shall  be 
paxaQel  to  each  other.''  But  as  a  claimant  may  at  any  time  abandon  the 
whole  or  any  part  of  his  application  for  patent,  a  strict  compliance  toith 
the  letter  of  the  law  in  regard  to  end  lines  mav  besecured  by  the  appli- 
cants filing  an  abandonment  of  so  much  of  we  premises  embraced  by 
their  appUcation  as  may  be  necessary  to  render  the  end  lines  paralld, 
and  having  an  amended  survey  filed. 

Should  such  abandonment  be  filed,  the  rights  of  no  j>artie8  other 
than  the  applicants  would  be  affected  thereby,  as  there  is  no  adverse 
daimant  to  that  portion  of  the  premises  embraced  in  said  survey  which 
it  would  be  necessary  to  abandon  to  make  the  end  lines  parallel. 

Seeing  no  error  in  the  decision  of  this  office  of  June  10  last,  in  this 
case  the  same  will  stand  as  explained  herein  as  the  deoiBion  of  this  office. 

OOMSTOOK  LODE. 

Hesring  to  determine  ftusts  in  oonneotion  with  the  Sutro  TnnneL 

Commissioner  WiUiamson  to  Register  and  Receiver^   Carson  Oitt/y 

Neoada,  October  19, 1876. 

You  notified  the  appUcants  for  patent  for  the  Brunswick  mine  and  A. 
Sutro,  Esq.,  that  a  hearing  would  be  held  before  you  on  the  4th  instant 
to  receive  evidence  as  to  whether  or  not  said  mining  claim  bad  been 
drained,  benefited,  or  developed  by  the  Sutro  Tunnel 

You  state  that  Mr.  Sutro  "  moved  the  register  to  write  an  official  letter 
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to  Mr.  Fair,  requesting  the  privilege  for  Mr.  Sutro,  or  such  persons  as  be 
should  designate,  to  visit  the  interior  of  the  mine  in  question.'^ 

This  official  request  you  declined. 

Your  action  in  this  matter  is  approved.  Should  Mr.  Fair  desire  to 
permit  Mr.  Sutro,  or  any  other  person,  to  visit  the  interior  of  his  mine, 
he  will  undoubtedly  accord  him  that  privilege. 

This  office  has  never  attempted  to  control  or  interfere  with  the  right 
of  mine-owners  to  exercise  the  right  of  ownership  and  possession  of 
mining  premises  claimed  by  them,  so  long  as  they  comply  with  the  re- 
quirements of  law. 

OMAHA   QUARTZ  Mms   (ON  APPEAL.) 

The  law  is  ezpUoit  to  the  eif  eot  that  notioes  of  mining  applioaUona  mnat  be  pnbliBhed 
in  a  newspaper  to  be  designated  by  the  register  as  published  nearest  the  mining- 
claim.  The  register  has  no  discretion  except  where  two  or  more  papers  of  re- 
pnte  are  pabliwed  equi-distant,  or  nearly  so,  from  the  mining  premises  songht 
to  be  patented. 

Secretary  Chandler  to  Commissioner  Williamson^  December  1, 1876. 

The  protestants  state  that  the  point  upon  which  they  rely  in  the  ap- 
peal ^4b  as  to  the  sufficiency  of  the  publication"  or  the  fiulure  to  comply 
with  the  law  in  the  matter  of  publication  of  notice. 

The  notice  was  published  in  the  Nevada  Transcript^  a  paper  published 
in  Nevada  Qity,  a  town  situated  about  six  miles  from  the  mine,  and  the 
publication  was  made  by  direction  of  the  register.  It  appears  that  in 
Grass  Valley,  a  town  situated  about  two  miles  from  the  mine,  two  papers 
are  published,  a  daily  and  a  weekly.  It  is  contended  that  the  notice 
shoidd  have  appeared  in  a  paper  published  nearest  the  daim.  You  held 
that  the  publication  was  sufficient. 

The  sixth  section  of  the  act  of  May  10, 1872,  provides  that  the  register 
of  the  land-office  ''  shall  publish  a  notice  that  such  application  has  been 
made,  for  a  period  of  sixty  days,  in  a  newspaper  to  be  by  him  designated 
as  published  nearest  to  said  daim." 

It  would  seem  that  the  intention  of  Oongress  was  plain  that  the  notice 
should  appear  in  a  paper  published  at  a  point  indicated,  and  the  register 
is  authorized  to  designate  said  paper,  following  the  plain  instructions  of 
the  statute,  which  would  seem  to  point  out  his  duty.  In  this  case,  how- 
ever, he  has  exercised  his  discretion,  disregarded  the  papers  pubbshed 
at  Grass  Valley,  and  selected  another. 

I  see  no  warrant  for  the  exercise  of  this  discretion.  Under  the  pro- 
visions of  the  statute  the  public  have  a  right  to  look  to  the  paper  issued 
nearest  the  claim  as  the  one  in  which  a  notice  of  application  for  a 
patent  should  appeat.  If  any  discretion  is  allowed  a  register,  where 
shall  it  be  limited  T  If  he  may  imore  a  paper  published  two  miles  from 
a  claim,  and  designate  one  publi^ed  six  miles  distant,  he  may  designate 
one  published  at  a  much  greater  distance.  This  question  would  not  have 
arisen  had  the  register  performed  what,  I  think,  was  clearly  his  duty, 
and  the  instructions  of  your  office  should  be  made  so  explicit  as  to  allow 
no  opportimity  for  the  question  to  arise  in  the  future.  If  two  or  mote 
papers  of  repute  are  published  equi-distant,  or  very  nearly  so,  from  the 
dfum,  the  register  must  designate  the  one  in  which  the  notice  shall  i^ 
pear ;  but  in  other  cases  the  paper  published  nearest  the  daim  must  be 
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Aemgnsded^  proTided  the  same  is  a  reputable  newspaper  of  general  cir- 
culation. 

In  the  case  under  consideration  it  does  not  appear  that  the  applicants 
are  in  any  manner  at  fault,  and  to  reject  their  application,  when  they 
have,  in  good  faith,  complied  with  the  law  and  the  instructions  given 
them  by  tiie  local  officers,  would  be  a  hardship. 

I  cazmot,  however,  recognize  the  action  taken  as  a  strict  compliance 
with  the  kkw,  and  the  case  is  returned  to  be  submitted  to  the  board  of 
eonfinoation  for  its  action,  as  your  action  rejecting  the  adverse  claim  of 
Foley  et  (tl.y  is  approved  for  the  reasons  given. 

CITT  BOOK  V8.  XING  OF   THB  WEST. 

An  applieatioA  for  patent  shoiild  show  in  material  partionlan  oomplianoe  with  the 

local  and  UnitMi  States  laws. 
Objection  to  a  somewhat  indefloite  notice  considered.    The  question  to  be  considered 

is  this  :  was,  or  could  anybody  be,  misled  by  the  notice  ? 
Consideration  of  Uie  question  of  jurisdiction  in  oases  of  contests  in  disposing  of 

mineral  lands.    Miftttert  of  form  are  to  be  decided  by  the  Department  of  the 

Interior. 

fflie  merits  of  the  case  must  be  decided  by  the  courts. 
In  mining  applications  the  time  or  order  of  presenting  the  required  proof  of  com- 

plianoe  with  law,  is  of  less  importance  thim  the  proof  itself. 

Secretary  Chandler  to  Commissioner  WiUiamsony  December  26,  1876. 

On  the  15th  day  of  August,  1873,  W.  H.  Pitts  et  al,  filed  an  applica- 
tion with  the  lo<»l  officers  at  Salt  Lake  City  for  a  patent  of  a  certain 
mining-claim  known  as  the  King  of  the  West  lode,  situated  in  Little 
Cottonwood  mining-district,  Utah  Territory. 

During  the  publication  of  the  order  made  thereon,  B.  0.  Chambers, 
claiming  to  be  the  purchaser  for  a  valuable  consideration  of  the  mining- 
daim  Imown  as  the  City  Bock  lode,  situated  in  the  same  mining-distridi, 
filed  an  adverse  claim  for  a  portion  of  the  tract  embraced  in  said  appli- 
cation, alleging  prior  discovery  and  improvement. 

On  the  23d  of  April,  1875,  my  predecessor  reversed  your  decision  of 
December  14, 187^  and  rejected  the  application  of  Pitts  et  al>^  on  the 
ground  that  the  proof  of  the  posting  of  the  notice  and  diagram  on 
Uie  daam  daring  we  period  of  publication,  as  required  by  law,  was  de- 
fective. 

He  also  rejected  the  adverse  claim  of  Chambers,  on  the  ground  that 
he  was  the  secret  trustee  of  the  City  Bock  Mining  Company,  of  London, 
England,  a  foreign  corporation. 

On  the  29th  of  the  same  month  a  motion  was  made  for  a  rehearing, 
and  on  the  24th  of  August,  1876, 1  decided  that  my  predecessor's  decis- 
ion should  be  so  modified  as  to  allow  the  appHcants  to  make  an 
entry  of  the  tract  described  in  their  application,  upon  their  showing 
compliance  with  law. 

On  the  28th  ultimo  the  matter  again  came  before  me  for  a  hearing  by 
stipulation  oi  the  parties  in  interest  upon  the  proofs  heretofore  fil^  in 
the  case,  subject  to  any  legal  objection  thereto. 

From  the  application  of  Pitts  et  al.,  and  the  accompanying  papers,  it 
appears  that  on  the  12th  day  of  September,  1870,  J.  Pitts  et  cU.  discor* 
^ed  the  lode  or  vein  known  as  the  King  of  the  West  lode,  planted 
a  stake  thereon,  to  which  they  attached  a  notice  giving  the  names  of 
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claimaiitay  number  of  feet  claimed,  and  the  general  ooarae  and  directioii 
thereof. 

Subsequently  they  filed  in  the  office  of  the  recorder  of  said  mining- 
district  a  notice  of  their  location. 

The  proof  showing  that  the  notice  and  diagram  required  by  law  to  be 
posted  on  the  claim  during  the  publication  of  the  order  made  upon  filing 
the  application  has  been  supplied  since  my  decision  of  the  24th  of  Au- 
gust last,  from  which  it  appears  that  said  notice  and  diagram  were 
posted  on  the  claim,  and  remained  so  posted  during  the  time  of  such 
publication. 

Objection  was  made  on  the  hearing  that  the  apphcation  does  not  show 
in  terms  the  particular  manner  in  which  the  apphcants  had  comphed 
with  aU  the  niles  and  regulations  of  said  mining-district. 

In  those  particulars  in  which  it  is  considered  material  that  an  appli- 
cation should  show  such  compliance,  viz.,  the  amount  of  work  done  each 
year  and  the  possession  and  development  of  the  mine,  the  proof  shows 
that  the  applicants  and  their  grantors  did  comply  with  the  rules  and 
regulations  of  said  district  and  the  laws  of  the  United  States. 

It  is  also  objected  that  the  notice  of  location  is  too  indefinite.        # 

The  application  shows  that  upon  making  the  discovery  of  the  lode 
the  locators  planted  a  stake  thereon,  to  which  they  attached  a  notice  of 
their  claim,  somewhat  indefinite,  it  is  true,  but  when  taken  in  connection 
with  the  stake  and  the  monuments  mentioned,  together  with  their  sub- 
sequent improvements,  I  think  it  was  sufficiently  definite,  and  that  no  one 
could  have  been  or  was  misled  thereby. 

It  was  further  objected  that  the  proof  of  posting  the  notice  and  dia- 
gram upon  the  claim  during  the  publication  of  the  order  made  upon 
filing  the  apphcation  was  not  filed  in  proper  time. 

This  question  was  considered  upon  the  motion  for  a  rehearing  in  the 
case,  and  in  my  opinion  the  neglect  to  file  the  proof  with  the  application 
was  sufficiently  excused  by  the  affidavits  then  filed. 

It  must  be  remembered  that  all  of  the  proof  made  in  aji  application 
for  a  patent  of  a  mining-claim  is  ex  parte,  and  that  proof  tiiat  ^e  appli- 
cants have  comphed  with  the  law  is  of  more  importonce  tiiian  the  tune 
or  order  in  which  it  is  made. 

I  am  of  the  opinion  that  the  apphcants  are  entitled  to  a  patent  of  the 
tract  described  in  their  apphcation,  unless  their  right  thereto  shall  be 
defeated  in  part  by  the  superior  right  of  their  adverse  claimant. 

The  adverse  claim  filed  by  Mr.  Chambers  shows  that  on  the  29th  day 
of  June,  1870,  Swen  Johnson  et  al,  discovered  the  vein  or  lode  known 
as  the  Oity  Bode  lode  or  claim ;  that  they  marked  out  the  extent  and 
boundaries  thereof,  erected  a  location  monument,  and  posted  thereon 
a  written  notice  of  their  location ;  that  oii  the  11th  day  of  July,  1870, 
they  filed  a  notice  of  their  claim  with  the  recorder  of  said  mining-district; 
that  said  locators  inmiediately  conmienced  to  work  on  said  claim,  and 
that  the  adverse  claimant  and  his  grantors  have  complied  witii  all  of  the 
rules  and  regulations  of  said  mining-district. 

The  adverse  claimant  also  files  a  map  or  diagram  of  the  respective 
daims,  showing  their  location  and  the  conflict  in  their  boundaries. 

Within  thirty  days  after  filing  said  daim,  as  appears  by  the 
of  the  derk  of  the  3d  judicial  district  of  said  Territory,  Mr.  Ohambers 
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oomioeinoed  an  acidon  of  ejectment  agfainst  the  applicants  to  recover  the 
pogseesion  of  that  portion  of  the  City  Bock  claim  which  is  embraced  in 
the  application  for  a  patent  by  the  claimants  of  the  King  of  the  West 
lode. 

It  further  appears  by  the  certificates  of  the  clerk  of  said  court,  dated 
October  16,  1876,  that  a  judgment  was  subsequently  rendered  therein 
in  favor  of  said  Chambers  and  against  the  applicants.  On  behalf  of 
aaid  adverse  claimant  it  is  urged  that  upon  filing  the  adverse  claim  and 
the  commencement  of  said  suit  under  the  seventh  section  of  the  act  of 
May  10, 1872,  the  jurisdiction  to  determine  the  rights  of  the  parties  to 
the  tract  in  controversv  was  transferred  to  said  court,  and  that  this 
Department  has  no  further  dutv  to  perform  in  the  matter  until  a  final 
determination  shall  be  had  of  that  case. 

Section  7  of  the  act  aforesaid  reads  as  follows :  ''That  where  an  ad- 
verse daim  shall  be  filed  during  the  period  of  publication,  it  shall  be 
upon  oath  of  the  person  or  persons  making  the  same,  and  shall  show 
the  nature,  boundaries,  and  extent  of  such  adverse  claim ;  and  all  pro- 
ceedings, except  the  publication  of  notice  and  making  and  filing  of  the 
affidavit  thereof,  shall  be  stayed  until  the  controversy  shall  have  been 
settled  or  decided  by  a  court  of  competent  jurisdiction,  or  the  adverse 
daim  waived.  It  shall  be  the  duty  of  the  adverse  claimant,  within 
thirty  days  after  filing  his  daim,  to  commence  proceedings  in  a  court  of 
competent  jurisdiction  to  determine  the  question  of  the  right  of  posses- 
sioD,  anU  prosecute  the  same  with  reasonable  diligence  to  final  judgment, 
and  a  failure  to  do  so  shall  be  a  waiver  of  his  adverse  claim. 

"After  such  judgment  shall  have  been  rendered  the  party  entitled  to 
the  possession  of  tibe  claim  or  any  portion  thereof  may,  witiiout  giving 
further  notice,  file  a  certified,  copy  of  the  judgment-roll  with  the  register 
*  of  the  land-office,  together  with  the  certificate  of  the  surveyor-general 
that  the  requisite  amount  of  labor  has  been  expended  or  improvements 
made  thereon,  and  the  description  required  in  other  cases,  and  shall  pay 
to  the  receiver  five  dollars  per  acre  for  his  claims,  together  with  the 
proper  fees,  whereupon  the  whole  proceedings  and  the  judgment-roll 
shall  be  certified  by  the  register  to  the  Oommissioner  of  the  O^eral 
Land  Office,  and  a  patent  shall  issue  thereon  for  the  claim,  or  such  por- 
tion thereof  as  the  applicant  shall  appear  from  the  decision  of  the  court 
to  rightly  possess.  If  it  shall  appear  from  the  decision  of  the  court  that 
several  parties  are  entitled  to  separate  and  different  portions  of  the 
daim,  each  ptfrty  may  pay  for  his  portion  of  the  claim  with  proper  fees,  and 
file  the  certificate  and  description  by  the  surveyor-general,  whereupon 
the  register  shaU  certify  the  proceedings  and  judgment-roll  to  the  Com- 
miasioner  of  the  General  I^d  Office,  as  in  the  preceding  case,  and 
patents  shall  issue  to  the  several  parties  according  to  their  respective 
rights."    ♦    ♦    • 

The  plain  meaning  of  this  section  is,  that  all  contests  which  may  arise 
in  the  disposal  of  me  mineral  lands,  shall  be  tried  and  determined,  if 
tried  at  all,  in  a  court  of  competent  jurisdiction ;  that  the  adjudication 
and  determination  of  that  court  shall  be  final,  and  a  patent  for  the  tract 
in  controversy  shall  issue  to  the  successful  party  or  parties,  upon  show- 
ing further  compliance  therewith.  It  is  equally  clear,  I  think,  that  when 
the  aoxat  has  acquired  jurisdiction  of  the  subject-matter  in  controversy, 
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all  other  proceedings,  except  those  mentioned,  must  be  stayed  until  such 
determination  is  made,  if  the  suit  be  prosecuted  with  reasonable  dili- 
gence. 

The  only  question  which  can  ever  arise  is,  whether  the  adverse  daim- 
ant  has  complied  with  its  terms,  so  as  to  bring  his  case  within  it  He 
must  file  his  claim  during  the  period  of  publication,  showing  its  *^  na- 
ture, boundaries  and  extent, "  and  bring  suit  for  a  recovery  of  the  pos- 
session of  it  within  thirty  days  thereafter,  or  be  deemed  to  have 
waived  it. 

Has  the  adverse  claimant  in  this  case  shown  such  a  compliance  T  I 
think  he  has. 

He  filed  his  claim  under  oath  during  the  period  of  publication,  show- 
ing the  origin  of  his  title  thereto,  as  well  as  its  nature,  boundaries,  and 
extent,  and  brought  suit  within  the  time  prescribed  to  recover  posses- 
sion of  that  portion  of  it  claimed  by  the  applicants. 

To  this  dalm,  as  filed,  the  applicants  object 

First  That  it  difiers  materially  from  the  original  location,  which  was 
for  one  thousand  feet  of  the  OLty  Bock  lode,  '*  extending  six  hundred 
feet  northerly  and  four  hundred  feet  southerly, "  while  the  daim,  as  filed, 
is  for  a  tract  of  land  lying  nearly  east  and  west. 

Second.  That  the  adverse  claimant  has  no  title  to  the  tract  daimed,  or 
if  he  has,  he  holds  it  as  the  secret  trustee  of  the  CSty  Bock  company, 
a  foreign  corporation,  and  is  therefore  not  entitled  to  pretant  a  dam. 

Both  of  these  objections  go  to  the  merits  of  the  case,  and  not  to  the 
form  of  the  claim.  It  is  unquestionably  your  duty,  as  well  as  mine, 
when  an  adverse  claim  is  presented  for  consideration,  to  examine  it,  and 
determine  whether  the  daimant  has  substantially  set  forth,  under  oath, 
its  "nature,  boundaries  and  extent ; ''  but  if  a  compliance  with  the  law 
is  shown  in  these  particulars,  and  a  suit  has  been  instituted  to  deter-  ' 
mine  'the  rights  of  the  parties,  I  am  of  the  opinion  that  we  can  proceed 
no  further  with  the  investigation.  It  is  the  duty  of  the  court  in  which 
the  suit  is  pending  to  determine  all  other  questions  relating  to  the  con- 
troversy. 

I  therefore  direct  that  the  application  of  W.  H.  Pitts  et  cU,  for  a  patent 
of  the  King  of  the  West  lode  be  suspended  until  the  final  adjudication 
and  determination  of  the  rights  of  the  parties  involved  in  the  suit  now 
pending  in  the  3d  judicial  district  of  Utah  Territory  be  made,  or  it  is 
shown  that  said  suit  is  not  prosecuted  with  reasonable  diligence. 

SiLOBAiaENTO  VS.  LAST  CH4N0B. 

An  application  for  patent  for  a  mining-claim,  signed  by  one  joint  owner  for  himMlf 
and  his  oo-claimantB,  should  be  recognized  as  the  application  of  all  the  ownen 
in  the  absence  of  alleged  or  apparent  fraud,  as  also  the  acts  of  attomeya,  per- 
formed in  the  legitimate  proseontion  and  adjudication  of  oases  as  the  acts  of  Um 
claimants  themselves. 

The  filing  of  an  abandonment  of  surface-ground  in  conflict  does  not  terminate  the 
contest  initiated  by  an  adverse  claimant,  but  the  judgment  of  the  court  having 
jurisdiction  must  be  had  upon  all  the  questions  involved  in  the  controversy  be- 
fore patent  can  issue  for  the  portion  of  the  claim  not  in  dispute. 

Secretary/  Chandler  to  Oommissianer  WiUiamsoHy  January  8,  1877. 

I  have  considered  the  appeal  of  George  R  Ayers  and  Isaac  8.  Water- 
man, claimants  of  Sacramento  lode,  from  your  decision  of  June  17, 1876, 
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allowing  a  patent  to  issue  for  the  Last  Chance,  No.  2  mine,  Marcus  Dalj 
and  John  Gassin,  applicants,  situated  in  Ophir  mining  district,  Utah  Ter- 
ritory. 

Daly  and  Oassin  applied  for  a  patent  March  6,  1875,  and  during  pub- 
lication of  notice,  viz.,  on  the  5th  of  May,  1875,  Ayers  and  Wateman 
filed  an  adverse  daim,  and  on  the  29th  of  the  same  month  commenced 
suit  in  the  district  court  in  the  3d  judicial  district  of  Utah. 

The  first  and  second  objections  raised  by  the  adverse  claimants  in 
their  appeal,  viz.,  that  the  application  for  a  x>atent,  signed  by  Daly  only 
for  himself  and  Gassin,  the  joint  owner,  wtis  not  a  legal  application,  no 
authority  to  sign  for  Oassin  being  shown ;  and  secondly,  that  the  aban- 
donment of  the  surface-ground  in  dispute,  filed  by  Sheilabarger  and 
Wilson,  attorneys  for  the  applicants,  cannot  be  treated  as  an  abandon- 
ment by  the  applicants,  as  no  authority  from  them  to  so  act  is  shown  by 
the  attorneys,  raise  points  involving  questions  of  office  practice,  and  are 
not  vital  in  the  consideration  of  the  case. 

The  practice  of  your  office  has  been  to  recognize  an  application  for 
a  patent  signed  by  one  joint  owner  in  behalf  of  nimself  and  the  remain- 
ing joint  owners,  in  the  absence  of  alleged  or  apparent  fraud.  The 
practice  is  one  of  great  convenience  to  the  applicants,  and  is  based  upon 
law  and  reason. 

The  practice  of  the  Department  has  also  been  uniform  in  regarding 
the  acts  of  recognized  attorneys,  performed  in  the  legitimate  prosecu- 
tion and  adjudication  of  cases,  as  the  acts  of  the  claimants  themselves. 
This  practice  is  based  upon  custom  and  principle,  and  I  see  no  reason 
to  change  or  modify  the  same  in  the  absence  of  either  alleged  or  appar- 
ent fraud.  In  my  opinion  no  substantial  reasons  are  assigned  why  tiie 
rules  so  long  and  uniformly  practiced  in  your  office  should  be  changed, 
and  the  application  declared  illegal,  and  the  abandonment  a  nullity. 

You  hold  that  by  reason  of  the  abandonment,  ''no  necessity  exists  for 
a  further  suspension  of  proceedings  upon  said  application  for  patent" 
In  view  of  the  provisions  of  section  7  of  the  act  approved  May  10, 1872, 
I  think  this  conclusion  was  erroneous.  In  accordimce  with  the  provis- 
ions of  that  section  Ayers  and  Waterman  filed  an  adverse  claim  upon 
oath,  showing  the  nature,  boundaries,  and  extent  of  said  claim,  and  com- 
menced suit.  The  possession  of  the  surface-ground  in  dispute  may  be 
of  the  least  importance,  a  mere  incident ;  other  and  far  more  important 
questions  may  be  involved,  the  location  of  the  lode,  for  example ;  and  to 
fulow  the  defendants  to  obtain  the  advantage  to  be  derived  from  the 
possession  of  a  patent  from  the  Gbvemment,^  simply  by  filing  in  your 
office  an  abandoimient  of  said  surface  ground,  would,  in  my  opinion,  be 
an  evasion  of  both  the  intent  and  letter  of  the  law. 

The  terms  of  the  act  are  explicit ;  all  proceedings  except  the  publi- 
cation of  notice  and  making  and  filing  of  the  affidavit  thereof  shall  be 
stayed,  until  Uie  final  adjudication  of  we  case  by  the  authorized  tribunal, 
or  a  waiver  of  the  adverse  daim. 

The  provision  of  the  law  that  in  case  two  lodes  intersect,  the  prior 
location  shall  be  entitled  to  the  ore  or  mineral  contained  within  the 
space  of  intersection,  does  not,  in  my  opinion,  release  this  Department 
from  the  duty  of  abstaining  from  all  further  proceedings  in  the  case,  or 
justify  the  issuing  of  a  patent  embracing  the  premises  in  controversy, 
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with  the  exception  of  the  immaterial  portion  abandoned  by  the  appli- 
cants, viz.,  the  surfaoe-groottd.  X  think  it  is  clear  that  it  was  the  inten- 
tion of  Congress  to  refer  cUl  questions  arising  from  a  conflict  of  claims, 
where  a  suit  is  duly  commenced,  to  a  court  of  competent  jurisdiction,  in 
the  possession  of  the  power  necessary  to  ascertain  the  truth  and  facte 
relating  to  the  same,  a  power  not  possessed  by  the  Department,  and  if 
so,  it  is  the  duty  of  your  office  to  refrain  from  any  act  that  would  in  any 
manner  interfere  with  the  adjudication  of  such  controversy. 

Reference  has  been  made  by  the  attorneys  for  the  applicants  to  the 
decision  of  my  predecessor,  dated  Apnl  1, 1875,  in  the  matter  of  the  ap- 
plication for  a  patent  for  the  ''Antelope  lode.''  After  a  careful  consider- 
ation of  the  case  now  before  me,  I  am  unable  to  concur  in  the  views  ex- 
pressed in  that  decision,  or  to  arrive  at  a  conclusion  other  than  that 
requiting  a  suspension  of  aU  proceedings  before  this  Department  during 
the  pendency  of  the  suit.  This  decision  is  in  accordance  with  the  views 
expressed  by  me  on  the  26th  ultimo,  in  the  matter  of  the  application  for 
a  patent  for  the  '' King  of  the  West  mine." 

It  follows  that  your  decision  must  be  reversed,  and  all  proceedings  in 
the  case  suspended,  until  the  flnal  determination  of  the  same  by  the 
court,  or  a  waiver  of  the  adverse  claim  in  due  form,  or  by  a  failure  to 
prosecute  the  suit  with  reasonable  diligence. 

NEWSPAPER  PABTLT  PBIKTED   ELSEWHERE. 

Commissioner  Williamson  to  Register  and  Receiver^  J^airpla^,  Colo- 
rado, January  4,  1877. 

In  vour  letter  of  the  6th  ultimo  you  stated  that  both  of  the  papers 
published  in  your  district  are  printed  on  one  side  in  the  city  of  St.  Louis, 
Mo.,  while  the  other  side  of  each  issue  is  printed  in  the  district. 

There  certainly  can  be  no  objection  or  impropriety  in  a  newspaper 
proprietor  issuing  his  paper,  if  he  so  desires,  with  one  aide  of  his 
paper  entirely  blank  or  filled  with  matter  printed  in  another  city  or 
State. 

In  case  one  side  of  the  paper  is  printed  and  the  paper  is  published  in 
a  given  town  in  your  district  you  should,  in  accordance  with  the  terms 
of  the  mining  act,  publish  the  notices  required  by  said  act  in  the  news- 
paper ^''published  nearest  to  said  claim." 

Many  of  the  papers  published  in  those  parts  of  the  country  which  are 
not  thickly  settled  are  printed  on  one  side  in  another  city  or  State,  while 
the  other  side  is  filled  with  local  news  or  advertisemente. 

MT.    PLEASANT  MINE. 

A  party  not  in  interest,  bat  standing  in  the  relation  of  amicfUA  curia  has  no  right  of 
appeal  from  any  decision  rendered  in  a  case. 

When  an  applicant  withdraws  his  application  for  patent  before  the  Department  for 
that  portion  of  the  premifles  against  which  an  adyerse  claim  has  been  asserted, 
and  confesses  judgment  in  court  upon  the  suit  brought  by  the  adverse  claimant, 
patent  may  issue  for  the  balance  of  his  claim  if  the  proofs  submitted  are  found 
satisfactory. 

Acting  Secretary  C.  T.  Qorhamto  Commissioner  of  the  General  Land 

Office,  Fehrwvry  17,  1877. 

I  have  considered  the  application  of  O.  D.  Lombard  for  a  patent  for 
the  Mount  Pleasant  mine,  Sacramento,  Galifomia. 
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Lombard  filed  application  for  a  patent  January  28,  1875.  Notice  was 
published  from  January  28  to  Apnl  1,  1875,  inclusive. 

During  the  period  of  pubUcation,  viz.,  March  26,  Edward  R  Morey 
filed  an  adverse  daim  known  as  the  ^^  Oharles  mine,'*  and  commenced 
suit  in  the  11th  judicial  district,  April  21,  1875. 

On  the  24th  of  March,  Jacob  B.  Fisher,  John  Melton,  and  F.  W.  Earl 
filed  an  adverse  claim  known  as  the  "  Lish  mine,"  and  commenced  suit 
in  the  11th  judicial  district,  April  21,  1875. 

On  the  24th  of  March,  Jacob  B.  Fisher,  John  Melton,  and  F.  W.  Earl 
filed  an  adverse  claim  known  as  the  "  Earl  mine,''  and  on  the  21st  day  of 
April,  1875,  Fisher  and  Melton  commenced  suit  in  the  11th  judicial  dis- 
trict, and  at  the  August  term  of  said  court  a  judgment  of  non-suit  was 
entered  in  favor  of  the  defendant.  This  decision  was  affirmed  by  the 
supreme  court  of  California  at  the  following  January  term — the  court 
holding  that  '^  the  defendant  was  the  owner  of  an  undivided  mterest  in 
the  mining-claim,  and  as  such  was  entitled  to  the  exclusive  possession 
thereof  against  the  plaintifiTs,  they  not  having  shown  any  title  in  them- 
selves.'' 

On  the  28th  of  March,  1876,  Fisher,  Melton,  and  Earl  commenced  an 
action  in  the  court  of  the  11th  judicial  district  to  recover  possession  of 
said  *^  Earl  mine,"  and  they  requested  that  said  application  shall  be  sus- 
pended until  said  suit  shall  have  been  determined,  unless  the  application 
for  patent  shall  be  rejected. 

In  your  decision  of  September  2, 1876,  you  hold  that  this  suit,  having 
been  commenced  after  the  expiration  of  Uie  80  days  prescribed  in  the 
seventh  section  of  the  act  of  May  10,  1872,  cannot  operate  as  a  bar  to 
the  issuance  of  a  patent. 

This  decision  is  in  accordance  with  that  of  my  predecessor  in  the 
case  of  H.  B.  Morse  V8.  Eli  S.  Streeter,  (Gopp's  U.  S.  Mining  Decisions, 
p.  127.) 

You  also  state  that  the  application  will  remain  suspended  until  it  shall 
have  been  clearly  established  that  the  applicant  has  the  x>ossession,  and 
the  right  of  possession,  to  the  premises,  by  virtue  of  compliance  with 
the  local  laws  or  customs,  and  the  Congressional  enactments. 

On  the  28th  of  December,  1876,  A.  St.  C.  Denver,  Esq.,  attorney,  in 
behalf  of  the  protestants,  filed  an  argument  adverse  to  the  claim  of 
Lombard. 

December  4,  1876,  the  local  officers  transmitted  additional  evidence  in 
the  matter  of  the  application  of  Lombard.  Li  your  decision  of  the  9th 
ultimo,  you  overruled  the  objections  to  the  issuance  of  a  patent,  and 
announced  that  the  case  would  be  taken  up  at  once  for  patenting.  On 
the  10th  ultimo,  Mr.  Denver,  in  behalf  of  the  owners  of  the  ''Earl 
mine,"  the  contestants  and  protestants,  appealed  from  said  decision. 
On  the  13th  ultimo,  you  informed  Mr.  Denver  that  an  appeal  by  a 
protestant  did  not  lie  £rom  the  decision  of  your  office,  and  on  the  same 
day  Mr.  Denver  appealed  from  said  decision,  claiming  first,  that  under 
the  provisions  of  the  6th  section  of  the  act  of  May  10,  1872,  an  appeal 
may  be  taken  by  the  protestants ;  secondly,  that  Fisher  et  cU.  did  file 
an  adverse  claim  and  commenced  suit  within  the  time  required ;  thirdly, 
that  a  suit  is  now  pending  before  the  district  court,  in  which  the  prop- 
erty is  situated,  and  that  while  said  suit  is  pending  they  have  the  right 
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to  appear  as  contestants,  as  well  as  protestants,  having  the  right  to  ap- 
peal nrom  your  decision,  in  order  that  their  legal  rights  may  be  reviewad 
by  the  appellate  authority. 

I  think  your  decision,  that  the  suit  now  pending  in  relation  to  the 
"  Earl  mine  "  was  not  commenced  within  the  time  required,  must  be  sus- 
tained, hence  the  parties  can  appear  in  the  attitude  of  protestants  only. 

In  my  decision  of  March  24, 1876,  in  the  matter  or  the  application 
for  a  patent  for  the  Boston  Quicksilver  mine,  on  appeal  from  your  deds- 
ion  denying  the  right  of  Mr.  McGkurahan  to  appeal  to  this  Department) 
it  was  stated  that  '^  while  it  was  laudable  in  Mr.  McGarrahan  to  make 
suggestions  to  your  office  of  what  he  believed  was  an  attempted  fraud 
upon  the  government  in  the  matter  of  this  application  for  patent,  and 
proper  for  you  to  accept  and  consider  such  suggestions  in  an  examina- 
tion of  the  case,  I  can  hardly  conceive  that  it  will  be  seriously  cont^ided 
that  he,  n^t  being  a  party  in  interest,  but  standing  in  the  relation  of 
amicits  curicB,  has  a  status  entitlins^  him  to  an  appeal.  I  am  very  dearly  of 
the  opinion  that  he  has  no  such  right,  and  therefore  affirm  your  decision 
to  that  effect. " 

Applying  that  rule  to  this  case,  Foster  et  al,  not  being  parties  in  in- 
terest, in  me  eye  of  the  law,  by  reason  of  their  failure  to  commence  suit 
in  time,  and  appearing  as  {urotestants  only,  have  no  right  of  appeal 

It  appears,  as  before  stated,  that  E.  K  Morey,  claiming  the  '^  Charles" 
mine,  presented  an  adverse  claim,  and  commenced  suit,  upon  complaint 
duly  med,  within  the  prescribed  time. 

This,  suit  was  pending  at  the  date  of  your  decision,  and  in  my  opinion 
should  have  operated  as  a  stay  of  all  proceedings  before  this  Depart- 
ment, as  indicated  in  my  letters  of  December  26, 1876,  in  the  oaae  of  the 
King  of  the  West  va.  City  Bock,  and  of  the  3d  ultimo,  in  the  case  of  the 
Last  Chance,  No.  2. 

Since  the  date  of  your  decision,  however,  viz.,  on  the  16th  of  Febni* 
ary,  there  was  filed  with  me  a  certified  copy  of  the  complaint  of  E.  B. 
Morey  in  the  suit  commenced  April  21,  1875,  in  the  11th  judicial  dis- 
trict of  California ;  also  a  duly-c^tified  copy  of  the  confession  of  judg- 
ment. 

[No.  2,786.] 

Iq,  the  district  court,  11th  judicial  district,  county  of  El  Dorado,  State 

of  California. 

E.  K  MoBEY,  plaintiff, 

vs. 

O.  D.  LoMBABD,  defendant. 

Now  comes  the  defendant,  by  his  attorneys,  G.  J.  Carpenter  and 
Geo.  Cadwalader,  and  waiving  aJl  his  other  pleas  in  the  above  cause, 
hereby  disclaims  any  right,  ti^e,  or  interest  in  and  to  the  premises  de- 
scribed in  the  complaint  of  plaintiff  herein,  and  consents  that  plaintiff 
have  judgment  according  to  the  prayer  of  liis  complaint  herein, 

Q.  J.  CARPENTER, 
GEO.  CADWALADEB, 

At^ys/or  De/endanL 
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I  hereby  acknowledge  the  semee  of  the  above  answer,  and  consent  to 
the  filing  thereof. 

A.  P.  GATLm, 

GEO.  a.  BLANOHAKD, 

AU'y9  f&r  Plaintiffs. 
Indorsed:  Filed  Feb.  6,  1877. 

GEO.  BURNHAM,  Clerk. 

Papers  filed  on  the  16th  instant  also  show  that  the  same  action  was 
taken  in  the  case  of  J.  B.  Fisher  et  cU.y  claiming  the  '^ Irish**  mine,  who 
commenced  suit  April  21,  1875,  as  appears  from  the  following : 

[No.  2,786.] 

In  the  district  court  of  the  11th  judicial  district,  county  of  El  Dorado, 

State  of  Cahf  omia. 

J.  B.  FiSHEB  and  John  Nelton,  plaintiffs, 

Obyill  D.  Lombabd,  defendant. 

Now  comes  the  defendant  by  his  attorneys,  G.  J.  Carpenter  and  Oreo. 
Cadwalader,  and  waiving  all  his  other  pleas  in  the  above  cause,  consents 
that  plaantiiSs  have  and  recover  judgment  against  him  acording  to  the 
prayer  of  their  complaint  herein. 

G.  J.  CARPENTER, 
GEO.  CADWALADER, 

AU'y9for  Defendant. 

I  hereby  acknowledge  service  of  the  above  answer,  and  consent  to  the 
filing  thereof. 

A.  P.  CATUN 
'  and  GEO.  Q.  BLANCHARD, 

Atfys/or  Plaintiffs. 
Indorsed :  Filed  February  6th,  1877. 

GEO.  BURNHAM,  Clerk. 

It  thus  appears  that  Lombard  has  waived  his  claim  to  the  premises  in 
dispute,  and  debarred  himself  from  asserting  his  right  to  the  same  in 
the  future. 

The  7th  section  of  the  act  of  May  10, 1872,  requires  that  when  suit 
has  been  conunenced,  all  proceedings  shall  be  stayed  until  the  contro- 
versy shall  have  been  settled  or  decided  by  a  court  of  competent  juris- 
diction, or  the  adverse  claim  waived. 

By  the  action  of  Lombard,  the  defendant,  taken  before  the  proper  tri- 
bunal, viz.,  the  court  having  jurisdiction  in  the  case,  the  plaintiffs, 
Morey,  Fisher  et  al.^  have  obtained  all  they  sought  to  obtain  by  the  com- 
mencement of  the  suits,  and  the  same  are  virtually  ended,  and  the  con- 
troversy settled.  No  reason  therefore  exists  why  a  patent  should  not 
issue  for  the  tract  not  in  controversy. 

The  abandonment  of  the  surface-ground,  or  of  the  entire  premises  in 
controversy,  before  this  Department,  and  the  continued  prosecution  of 
the  suit  involving  the  same  premises,  before  a  court  of  competent  juris- 
diction, is  not,  in  my  opinion,  a  proceeding  justified  by  a  correct  mter- 
pretation  of  the  mining  law ;  but  when  the  applicant  for  a  patent  before 
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this  Department,  who  becomes  the  def  endaat  in  a  suit  commenoed  by 
an  adverse  claimant,  in  a  court  of  competent  jurisdiction,  waiTes  bu 
claim,  confesses  judgment,  and  thus  acknowledges  the  superior  right  of 
the  plaintiff  to  the  iroct  in  dispute,  he  has  done  all  that  can  be  required 
of  biTn  in  thus  ending  the  controversy,  and  should  be  no  longer  de- 
prived of  a  patent  for  tiie  premises  to  which  he  has  shown  himself  legally 
entitled. 

Your  decision,  holding  that  Lombard  is  entitled  to  a  patent,  is  affirmed 
for  that  portion  of  the  premises  not  covered  by  the  claim  known  as  the 
"  Charles  "  and  the  "  Irish  "  mines. 

.  It  wUl  be  necessary  for  the  applicant  to  cause  the  surveyor-general  to 
forward  amended  plat  and  field-notes  describing  only  that  portion  of  the 
daim  which  he  has  not  abandoned. 

CORNING  TUNNBL  V8.    SLIDE  LODE. 

Under  section  2385,  an  officer  authorized  to  administer  oaths  toithin  the  land-disiriot 
may  administer  the  same  without  the  district,  but  within  his  jarisdiotion,  where 
that  jurisdiction  extends  within  the  land-district  where  the  claims  are  sitaated. 

Acting  Secretary  Ghrhaan  to  OommiaaoTier  of  General  Land  Office^ 

Feb.  17,  1877. 

I  have  considered  the  case  of  the  Coming  Tunnel,  Mining,  and  Re- 
duction Goinpany  va,  Wm.  G.  Pell,  Samuel  Oochran,  and  John  W.  Nich- 
olson, applicants  for  patent  for  1,500  linear  feet  of  the  Slide  lode,  Gk>ld 
Hill  mining  district,  Boulder  Co.,  Central  City,  Colorado  land-district, 
on  appeal  from  your  decision  of  November  3,  1876,  adverse  to  the 
Coming  company.  The  facts  of  this  case  are  as  follows,  to  wit :  On 
November  24,  1876,  W.  G.  Pell,  Samuel  Cochran,  and  John  W.  Nichol- 
son filed  an  application  in  the  local  land-office  for  a  patent  for  1,500 
linear  feet  of  tiie  Slide  lode.  Gold  Hill  mining-district.  Sixty  days' 
notice  by  publication  in  the  Weekly  Sunshine  Courier^  from  Decem- 
ber 4,  1875,  to  and  including  Februarr  12,  1876,  was  also  made,  and 
the  plat  and  notice  were  properly  posted  on  the  claim,  and  in  the  regis- 
ter's office. 

A  duly  certified  abstract  of  title  from  the  records  of  Boulder  county, 
shows  that  said  lode  was  discovered  July  26,  located  July  30,  and  re- 
corded July  31, 1875.  Applicants  also  show  a  compliance  with  the  law, 
and  have  record  title  of  said  location.  The  Coming  Tunnel,  Mining, 
and  Reduction  Company,  by  F.  A.  Squires,  president,  filed  an  adverse 
daim  against  said  application,  January  20, 1876,  and  commenoed  suit  by 
ejectment  to  determme  the  right  of  possession,  of  the  tract  in  question, 
in  tiie  district  court  of  Bouldw  county,  on  February  7,  1876. 

Mr.  Squires  alleges  that  the  Slide  lode  is  within  the  location  of  the 
tunnel  site  of  the  company  which  he  represents ;  that  said  Slide  lode 
was  discovered  after  the  tunnel  site,  and  is  a  blind  lode ;  that  said  tun- 
nel site  was  located  in  conformity  with  the  mining  act  of  May  10, 
1872 ;  that  said  company  have  expended  a  large  amount  of  money ; 
and.that  their  rights  are  prior  and  superior  to  those  of  the  applioftnta 
A  copy  of  the  location  notice  shows  that  George  C.  Coming,  A  J. 
Mackey,  James  A.  Carr,  and  Daniel  A.  Eobinson  located  and  recorded 
said  tunnel  site  September  18^  1872.  They  made  a  second  location  of 
the  same  July  9,  1873,  wherein  the  tunnel  is  described  as  seven  feet 
high,  six  feet  wide,  and  one  hundred  and  thirty  feet  in  length. 
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Said  oompany  have  record-title  to  said  taimel  site  and  location.  One 
of  jonr  reasons  for  rejecting  the  adverse  claim  is  that  said  daim  was  not 
sworn  to  within  the  land-district  where  the  mining-claims  are  located. 
The  facts  relative  to  this  matter  are  that  the  adverse  claim  was  sworn  to 
before  A.  J.  Mackey,  deputy  derk  of  the  dustrict  court  in  and  for  Boulder 
county ;  and  although  there  is  no  testimony  showing  the  exact  part  of 
the  county  where  the  oath  was  administered,  it  is  shown  that  the  office 
and  residence  of  said  derk  were  in  the  town  of  Boulder,  in  said  county, 
and  it  is  probable  that  the  affidavit  was  made  at  that  place.  Now,  the 
line  between  the  Central  City  land-district  and  the  Denver  land-district 
runs  through  Boulder  county,  leaving  the  loctis  of  the  town  of  Boulder 
in  the  Denver  district,  and  the  mining-claims  in  the  Central  City  district. 
Section  2335  of  the  Revised  Statutes  of  the  United  States  provides  that 
"all  affidavits  required  to  be  made  under  this  chapter  may  be  verified 
before  any  officer  authorized  to  administer  oaths  within  the  land-district 
where  the  claims  may  be  situated.''  I  am  of  the  opinion  that  under  this 
statute  an  officer  authorized  to  administer  oaths  within  the  land-district 
may  administer  the  same  without  the  district,  but  within  the  jurisdiction. 
I  do  not  thixik  the  cases  referred  to  in  your  dedsion  are  in  point,  for  the 
reason  that  there  is  a  manifest 'difference  between  the  acts  of  the  com- 
missioner who  has  authority  only  to  administer  oaths  in  CaJif omia  for 
Nevada,  (as  in  the  Dardanelles  Mining  Company  V8,  The  California 
Mining  Company  case,  Copp's  Mining  Decisions,  161,)  and  the  acts  of  an 
officer  in  the  State,  exercised  toithin  hi&  jurisdiction^  where  that  jurisdic- 
tion extends  toithin  the  land-district  where  the  daims  are  located. 

Where  suit  is  brought  by  the  adverse  claimant,  under  the  7th  section 
of  the  act  of  May  10, 1872,  within  the  time  required  by  law,  it  is  only 
necessaiT  to  pass  upon  the  regularity  of  the  adverse  daim,  leaving  the 
rights  of  the  parties  to  be  determined  by  the  court. 

jumpsB  mNB.  (b.) 

Where  an  advene  daim  Is  endorsed,  as  in  this  ease,  *'  withdrawn  and  filed'*  on  a 
later  day,  the  later  is  regarded  as  the  date  of  filing  the  adverse  daim. 

ETidenoe  of  proper  publication  of  notice  is  sufficient,  if  the  editor  and  proprietor 
alleges  under  oath  that  the  notice  was  published  for  sixty  days,  giving  the  date 
of  the  first  and  last  insertions  of  such  notice,  the  last  insertion  being  more  than 
sixty  days  after  the  first  insertion. 

As  four  plats  of  a  mining-claim  and  field-notes  in  duplicate  are  prepared  by  the  sar- 
Teyor-p[en6ral,  it  cannot  be  objected  that  any  plat  or  field-notes  are  copies  and 
not  originals. 

The  surveyor-general  is  not  required  to  make  a  separate  certificate  as  to  the  $500  im- 
provements on  a  daim.  Such  a  certificate  is  endorsed  on  both  the  plat  and  the 
field-notes  of  survey  of  the  mining  premises  in  question. 

In  the  absence  of  any  proof  or  allegation  to  the  contrary,  it  is  to  be  presumed  that 
the  locator  of  a  mme  complied  with  all  the  requirements  of  the  law  before  record 
of  his  location  was  made. 

Commissioner  WtUiamson  to  Register  and  Heoeiver,  .Eiko,  Neoadck^ 

March  10, 1877. 

On  the  6th  of  September,  1876,  John  F.  Lewis  filed  in  your  office  an 
application  for  pat^t  for  fifteen  hundred  linear  feet  of  the  Juniper  mine, 
Spracemont  mining-district,  Elko  county,  Nevada. 

The  notice  and  ddagram  were  posted  upon  the  claim  from  the  28th  of 
August,  1876,  to  the  12th  of  November,  1876,  and  in  the  register's  office 
from  the  6th  of  September,  1876,  to  the  22d  of  January,  1877. 
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By  the  sworn  statement  of  the  ^editor  and  proprietor  of  the  .S2%o 
Weekly  JPost,  it  is  shown  that  the  notice  was  published  in  said  newspa- 
per for  the  period  of  sixty  days,  the  first  publication  being  on  the  9th 
of  September,  1876,  and  the  last  on  the  11m  of  November,  1876. 

On  the  6th  of  November,  1876,  the  appHcant  for  patent  filed  in  your 
office  a  relinquishment  to  the  westerly  three  hundred  and  nineteen  feet 
of  the  daim  as  applied  for,  and  withdrew  his  application  for  patent  to 
the  portion  relinquished. 

Against  this  application  for  patent,  a  protest  and  adverse  daim  was 
filed  by  the  Sprucemont  Mining  Company,  which  bears  the  following 
endorsement,  viz : 

''  Filed  in  Elko  land-office  this  8th  day  of  November,  A.  D.  1876. 

« W.  M.  STAFFORD,  Receiver.'' 
<^  Withdrawn  and  refiled  in  the  Elko  land-office  this  9th  day  of  No- 
vember, A.  D.  1876.  W.  M.  STAFFORD,  JReceiver:' 

» 

This  filing  cannot  be  considered  as  having  been  made  until  the  9th 
day  of  November,  1876.  It  is  evident  that  the  protestant  did  not  re- 
gard this  protest  as  jUed  imtil  the  9th  of  November ;  for  after  leaving 
the  papers  with  the  receiver  on  the  eighth  of  the  month,  the  same  were 
withdrawn  and  placed  on  file  the  following  day  in  the  local  office,  where 
they  remained  imtil  transmitted  to  this  office  by  the  local  officers.  It  is 
alleged  by  the  applicant  for  patent  and  his  attorney,  in  their  sworn 
statements,  that  one  or  more  of  the  papers  filed  by  the  protestant  were 
not  signed  when  left  with  the  receiver  on  the  8th  of  November. 

It  is,  however,  unnecessary  to  inquire  whether  they  were  signed  on 
the  8th  of  November  or  not,  as  the  protest  was  not  filed  until  the  9th 
day  of  the  same  month. 

Said  filing  having  been  made  after  the  expiration  of  the  sixty  days' 
notice  by  pubHcation,  cannot  be  considered  as  an  adverse  daim. 

Section  2325  of  the  Revised  Statutes  of  the  United  States  provides 
that  if  no  adverse  daim  has  been  filed  against  an  application  for  patent 
at  the  eroiration  of  the  sixty  days'  notice  by  pubHcation,  it  shall  be  as- 
stimed  that  the  applicant  is  entitled  to  a  patent,  and  that  no  adverse 
daim  exists,  and  '^  thereafter  no  objection  from  third  parties  to  the  issu- 
ance of  a  patent  shall  be  heard,  except  it  be  shown  that  the  applicant 
has  failed  to  comply  with  the  terms  of  this  chapter." 

This  filing  can  be  considered  as  a  protest  only,  and  said  protestants 
are  to  be  considered  as  parties  to  the  contest  for  the  purpose  of  shounng 
from  the  record  tiiat  the  claimant  has  not  compHed  with  the  require- 
ments of  the  act,  vide  decision  of  the  Hon.  Secretary  of  the  Interior, 
dated  April  30,  1874,  in  case  of  John  H.  McMurdy  et  dL  vs.  E.  S. 
Streeter  et  cd.     [See  page  138  herein.] 

It  is  urged  by  the  attorney  for  the  protestant  that  the  proof  of  publi- 
cation of  notice  is  insuffident. 

By  the  sworn  statement  of  the  editor  and  proprietor  of  the  Mho 
Weekly  JPost,  it  is  shown  tiiat  the  notice  was  *^  published  in  said  news- 
paper for  sixty  (60)  days,  tiie  first  publication  b^ng  on  the  ninth  day  of 
September,  1876,  and  the  last  pubHcation  on  the  deventh  day  of  No- 
vember, 1876. " 

Section  2325  Revised  Statutes  requires  the  register  to  publish  the  no- 
tice "  for  the  period  of  sixty  days. " 
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The  editor  and  proprietor  of  said  newspaper  alleges  under  oath  that  the 
notice  was  published  for  the  period  of  stxty  days,  and  that  this  fact  may 
be  definitely  established,  he  gives  in  his  sworn  statement  the  date  of  the 
first  and  last  insertions  of  such  notice,  the  last  insertion  being  more  than 
sixty  days  after  the  first  insertion. 

llie  proof  of  publication  of  notice  in  this  case  is  sufficient,  and  the 
objection  urged'  is  overruled. 

It  is  also  urged  that  the  plat  and  field-notes  are  copies,  and  not  the 
originalB. 

Section  2325  Bevised  Statutes  provides  that  an  applicant  for  patent 
may  file  in  the  prox>er  land-office  an  application  for  patent,  '^together 
witn  a  plat  and  field-notes  of  the  claim  *  *  *  made  by  or  under  the 
direction  of  the  United  States  surveyor-general,  showing  accurately  the 
boundaries  of  the  claim. " 

in  all  cases  of  applicaif ons  for  patents  for  mining-claims  the  surveyor- 
general  prepares  four  plats  of  the  survey  of  the  diom,  and  also  prepares 
the  field-notes  of  such  survey  in  duplicate. 

The  duplicate  field-notes  and  the  four  plats,  when  found  correct,  are 
approved  by  the  surveyor-generaL  I 

In  the  case  under  consideration  one  of  the  plats  and  a  transcript  of 
the  field-notes  of  the  survey  of  the  claim  certified  to  as  correct  and  duly 
signed  by  the  surveyor-general  of  Nevada,  in  the  usual  form,  and  in  ac- 
cordance with  the  instructions  from  this  office,  were  filed  with  the  local 
officers  on  the  same  day  that  said  application  for  patent  was  filed. 

This  objection  is  accordingly  ovemiled.  It  is  urged  that  the  claim- 
ant failed  to  comply  with  the  law  by  neglecting  to  file  a  certificate  of  the 
surveyor-general  that  five  hundred  dollars  had  been  expended  upon  the 

dm  with  the  register,  within  the  sixty  diiys  of  publication. 

The  approvedplat  of  the  premises  for  wnich  patent  is  sought,  is  re- 
ferred to  as  '^  Survey  No.  41,  plat  of  the  John  F.  Lewis  claim  on  the 
Juniper  lode,  Sprucemont  mining-district,  Elko  county,  Nevada. "  The 
field-notes  are  equally  explicit  in  referring  to  the  said  premises. 

As  before  stated,  both  the  plat  and  the  field-notes  were  filed  with  the 
application  for  patent,  and  upon  each  is  a  certificate  of  the  surveyor- 
general  of  Nevada,  ^^  that  the  value  of  the  labor  and  improvements  upon 
said  mining-claim  is  not  less  than  five  himdred  dollars.  " 

This  objection  is  overruled. 

It  is  urged  that  no  patent  can  be  issued  upon  said  application,  as 
"  there  is  no  proof  that  at  the  time  the  Juniper  claim  was  located,  any 
ledge  had  been  discovered  within  the  limits  of  the  location  claimed.  " 

In  the  original  location  notice  reference  is  made  to  the  fact  that  the 
locator  claimed  by  virtue  of  such  location  ''  one  claim  of  fifteen  hun- 
dred (1,500)  feet  on  this  ledge,  lode,  or  deposit  of  mineral-bearing 
rock, "  etc 

TluB  daim  was  recorded  in  the  district  recorder's  office,  and  it  is  to 
be  presumed,  in  the  absence  of  any  proof  or  allegation  to  the  contrary, 
that  the  locator  had  complied  with  the  law  in  the  matter  of  his  location 
before  the  recorder  made  record  thereof.  In  the  sworn  statement  of 
the  applicant  he  alleges  that  he  and  his  grantors  ''have  observed  and 
eoniormed  to  the  rules,  laws,  and  regulations  governing  this  district" 

This  objection  is  overruled. 
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Several  other  objections  have  been  nrffed,  but  after  a  careful  consid- 
eration of  the  same  and  examination  of  the  papers  in  the  case,  no  objec- 
tion is  found  which  can  defeat  the  application  for  patent 

You  will  upon  the  receipt  hereof,  allow  J.  F.  Lewis  to  make  entry  of 
the  premises  applied  for,  with  the  exception  of  that  portion  abandoned 
on  the  6th  of  November,  1876. 

ADVERSE  OLAIUANt's  REMEDY  IN   OOURT  OF  SQUITT. 

Commiaaioner    Williamaan  to  Regiater  and  Receiver^   Sacramento^ 

California,  March,  22,  1877. 

In  the  case  under  consideration  (Seymour  ««.  Wood)  no  adverse  claim 
was  asserted  by  C.  H.  Seymour  within  the  period  of  pubUcation,  and  no 
suit  was  conmienoed  by  mm  against  said  applicants,  bringing  into  ques- 
tion the  right  of  possession  to  any  portion  of  the  premises  for  which 
patent  is  sought  until  thirteen  monthis  had  elapsed  from  the  date  of  the 
first  publication  of  notice. 

The  fact  that  Seymour  commenced  proceedings  against  the  applicants 
for  patent  at  that  late  day,  and  secured  judgment  against  them  for  a 
portion  of  the  premises,  cannot  be  taken  cognizance  of  by  this  office. 

The  law  clearly  points  out  the  time  within  which  an  adverse  claim 
must  be  filed  and  the  time  within  which  suit  must  be  commenced 
thereon,  and  this  office  has  not  the  power,  if  it  had  the  disposition,  to 
disregard  these  plain  and  positive  requirements. 

Where  parties  fail  to  file  their  adverse  claims  within  the  time  and  in 
the  manner  provided  by  law,  they  cannot  subsequently  be  permitted  to 
assert  an  adverse  claim  before  this  office. 

If  Mr.  Seymour  has -a  right  to  any  portion  of  said  premises  whidi  this 
office  cannot  take  cognizance  of  by  reason  of  his  having  failed  to  assert 
the  same  as  provided  by  the  statute,  his  remedy  will  be  in  a  court  of 
equity,  to  have  the  patentees  declared  trustees  and  compelled  to  convey 
the  legal  title.  (Stark  va.  Starrs,  6  WalL,  402 ;  Johnson  ««.  Towsley,  13 
Wall.,  72.) 

This  case  will  be  taken  up  for  final  action,  as  though  no  objeotionB  had 
been  presented  by  Mr.  Seymour. 

BLACK  mixs  Mnnes. 

Gomimiaai(mi&r  Williaimaon  to  Hon.  John  P.  Jonea,  {71 3,  SenaU,  April 

3,  1877. 

Parties  should  re-record  their  mining-claims  and  locations  in  the  Blaek 
Hills,  Dakota,  to  fully  insure  them  in  regard  to  the  title  thereto,  where 
such  locations  were  made  prior  to  the  ratification  of  the  treaty,  to  wit, 
February  28,  1877. 

SCHOOL  SECTIONS. 

The  title  to  school  sections  vests  in  the  State  upon  survey  thereof  if  their  mineral 

character  is  unknown  at  that  date. 

Secretary  Schurz  to  Commiaaioner  WiUiamaon,  April  4, 1877. 

I  have  considered  the  case  of  the  State  of  Oalif  omia  va,  L.  J.  Foley 
and  Henrv  Thomas,  involving  the  right  to  the  N.E.  ^  of  S.E.  ^  of  section 
36,  township  3  south,  range  13  eas^  M.  D.  M.,  Stockton,  Quifomia,  on 
appeal  from  your  decision  of  Jime  26,  1876. 
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The  State  daimB  under  the  school  grant.  Foley  and  Thomas  apply 
for  a  patent  under  the  mining-act  Tlie  township  was  surveyed  in  De- 
cember, 1854,  and  the  patent  was  filed  in  the  local  land-office  March  14, 
1855.  The  placer  mining-claims  appear  to  have  been  located  in  the  year 
185a 

It  will  thus  be  seen  that  the  question  presented  is,  whether  the  State 
of  California  has  a  legal  title  to  the  land  in  sections  16  and  86,  where  it 
is  ascertained,  after  me  survey  and  identification  of  said  sections,  that 
the  land  therein  is  mineral 

By  the  6th  section  of  the  act  of  March  3, 1853,  the  sections  above 
designated  were  granted  to  the  State  of  California  for  school  purposes, 
and  when  the  lands  were  surveyed  the  titie  of  the  State  attached  to  the 
same,  and,  if  there  was  no  legal  impediment,  became  a  legal  title.  (18 
Howard,  173.) 

After  a  very  elaborate  discussion,  my  predecessor,  Mr.  Secretary  Del- 
ano, held  that  Congress,  by  the  act  of  1853,  did  iiot  intend  to  grant,  and 
did  not  grant,  to  the  State  any  mineral  lands  which  by  survey  are  shown 
to  be  in  sections  16  and  36.*  (Copp's  Mining  Decisions,  p.  109.)  Accept- 
ing this  conclusion  as  the  correct  one^  the  question  still  remains.  Did 
the  title  to  lands  in  said  sections  vest  in  the  State,  upon  survey,  if  their 
mineral  character  was  unknown  at  that  time,  and  the  same  were  regarded 
by  the  officers  of  the  Government  as  ordinary  public  lands,  not  reserved, 
or  otherwise  appropriated,  but  subject  to  dispoisal  under  the  general  laws 
of  the  United  States? 

It  must  be  held  that  it  did  so  vest^  unless  there  was  an  express  pro- 
hibition existing  by  virtue  of  some  law. 

It  would  seem  that  it  was  the  intention  of  the  framers  of  the  act  not 
to  grant  any  of  the  mineral  lands  to  the  State.  Mr.  Hall  said  in  the 
House  of  Bepresentatives,  on  the  day  of  its  passage,  ''  There  are  some 
donations  made  to  the  State  of  California,  but  they  are  precisely  the 
same  as  those  made  to  theother  States  of  the  Union ;  but  in  the  clauses 
malring  the  donations  it  is  provided  that  the  mineral  lands  and  the  lands 
reserved  for  other  public  uses  shall  be  excepted.  Mineral  lands  are  re- 
served in  all  cases."    (Cong.  Globe,  voL  26,  p.  1038.) 

In  support  of  this  theory,  the  12th  section  of  the  act  may  be  cited. 
By  its  provisions,  72  sections  of  land  were  granted  to  the  State  for  the 
use  of  a  seminary  of  learning,  and  mineral  lands  were  excepted ;  but  it 
will  be  observed  that  the  lands  were  to  be  selected  by  legal  subdivisions ; 
and  by  an  express  provision  in  section  3  of  the  act,  none  but  township 
lines  were  to  be  surveyed  when  the  lands  were  mineral ;  hence  the  pro- 
hibition was  well  defined  and  easily  followed.  The  same  remarks  will 
apply  to  the  grant  made  by  section  13  of  the  act,  for  the  purpose  of 
erecting  the  public  buildings  of  the  State. 

By  the  6th  section  of  the  act  under  consideration,  all  the  public  lands 
in  the  State  of  California  were  declared  subject  to  the  pre-emption  laws, 
except ''  sections  16  and  36,  which  shall  be,  and  hereby  are,  granted  to  the 
State  for  the  purpose  of  pubHc  schools  in  each  township."  «  »  » 
There  appear  to  be  no  words  of  limitation  or  restriction  in  the  clause 
making  the  grant.    The  words  are  absolute  and  unquahfied ;  the  sec- 

^  Bee  page  101. 
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iaons  are  excepted  from  the  operation  of  the  pre-emption  law,  toge&er 
with  lands  otherwise  appropriated  or  reserved  by  competent  au- 
thority, or  claimed  under  a  foreign  grant,  and  mineral  lands ;  but  I 
know  of  no  rule  of  construction  of  la^uage  that  would  justify  an  in- 
terpretation of  the  words  used  in  the  granting  clause,  that  would  in 
effect  be  a  limitation  of  said  grant  Tms  view  does  not,  I  think,  con- 
Jict  with  that  expressed  by  Secretary  Delano ;  for  by  section  3  above 
<cited,  lands  known  to  be  mineral  could  not  legally  be  surveyed  or  desig- 
^nated  as  school  lands.  In  compliance  with  the  doctrine  estabhshed  by 
ihe  courts,  it  must,  I  think,  be  held  that  the  title  vested  in  the  State  ii 
the  date  of  survey,  when  the  land  was  not  known  to  be  mineral,  or  was 
4iot  treated  as  such  by  the  government. 

If,  following  the  doctrine  of  the  courts,  the  grant  of  school  lands 
iakes  effect  at  the  date  of  survey,  can  the  character  of  the  land,  subse- 
quently determined,  change  or  affect  said  title  T  If  it  can,  for  how  long 
a  period  can  such  change  be  effected  ?  If  for  three  years,  why  not  for 
ten  or  fifty,  or  after  the  title  derived  from  the  State  has  been  transmitted 
through  numerous  grantees  t  For  lands  confessedly  non-mineral  at  the 
date  of  survey,  may,  many  years  thereafter,  be  ascertained,  through  the 
improvements  in  mining  operations,  to  be  valuable  as  mineral  lands.  To 
maintain  such  a  doctrine  might  result  in  placing  in  jeopardy  the  title 
held  by  grantees  to  all  the  school  lands  in  California,  and  could  only  be 
authorized  by  the  most  positive  and  dearly-expressed  provisions  of  law. 
In  my  opinion  there  is  nothing  in  the  act  which  can  thus  be  interpreted. 
I  must,  therefore,  hold  that  tiie  discovery  of  the  mineral  character  of 
the  land  in  sections  16  and  36,  subsequent  to  survey,  does  not  defeat  the 
titie  of  the  State  to  the  same  as  school  land.  The  case  of  Sherman  vs. 
Buick,  (45  CaL,  656,)  is  dted  by  counsel.  In  this  case  the  court  held 
that  "  the  titie  to  eadi  sixteenth  and  thirty-sixth  section,  upon  its  being 
surv^ed,  vests  absolutely  in  the  State."  This  decision  was  reversed  by 
the  United  States  Supreme  Court  at  the  present  term. 

After  a  careful  examination  of  the  case,  however,  I  do  not  think  that 
the  question  of  the  titie  of  the  State  to  mineral  lands  is  involved,  or 
that  the  decision  in  any  way  affects  that  question. 

It  is  not  intended  to  ass^  that  the  title  to  the  lands  in  said  sections 
passes  to  the  State  upon  the  survey  under  the  provisions  of  the  acts  of 
July  26, 1866,  and  Jidy  9,  1870,  said  lands  at  the  date  of  survey  being 
recognized  and  regarded  as  mineral 

The  views  expressed  by  Secretary  Delano,  before  referred  to,  will 
continue  to  control  the  Department  in  the  disposal  of  lands  thus 
designated. 

There  are  other  questions  presented  in  the  case  under  consideration ; 
but  if  the  views  above  expressed  are  correct,  their  consideration  is  not 
called  for. 

PBIDB  OF  THE  WX8T  MDnL 

A  protestaiit  in  a  mining  application  f6r  patent  has  no  right  of  appeal  from  the  de- 
cision of  the  Commissioner  of  the  Graeral  Land  Office. 

It  is  the  daty  of  the  adverse  claimant  to  commence  suit  in  proper  form,  within  the 
required  time,  and  if  he  trusts  the  uncertain  medium  of  the  United  States  mail 
he  must  abide  the  consequences,  should  delay  ensue  through  misfortune  or  aoei- 
dent  Should  the  failure  to  commence  suit  be  the  result  of  the  unadvised  or  the 
corrupt  and  dishonest  action  mi  his  attorney,  the  Interior  Department  cannot 
redress  the  wrong. 
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A  eorrapt  or  diahoaesi  attorney,  on  a  proper  ahowing,  will  be  debarred  frompractioe 
before  the  aeTerld  Ezeontive  Departments  of  the  Ooyemm^nt 

Secretary  Schurz  to  OonunisHoner  of  General  Land  Office^  April  17, 

1877. 

I  have  considered  the  qtieatioii  preeented  by  your  letter  of  February 
12th  last,  in  the  matter  of  the  application  of  G.  E.  Schoellkopf  et  a/.,  for 
a  patent  for  the  Pride  of  the  West  mine,  Animas  mining-(&Btrict,  Gol- 
orado,  Oscar  Boedel  et  cU,,  adverse  claimants.    (See  page  194.) 

The  question  for  determination  is,  can  the  adverse  claimants  be  con- 
sidered, by  this  Department,  as  parties  in  interest,  and  therefore  entitled 
to  an  appeal  ?  If  so,  it  results  from  the  fact  that  they  have  filed  notice 
of  an  adverse  claim,  and  commenced  suit  within  the  period  of  time  re- 
qtiired  by  the  statute. 

l^e  adverse  claim  was  filed  December  8,  1875.  From  the  certificate 
of  George  A.  Bute,  derk  of  the  district  court  for  the  Sd Judicial  district 
of  Colorado,  it  appears  that  0.  Husted  and  Wilson  and  Taylor,  attor- 
neys for  O.  Boedel  et  o^.,  plaintiffs,  commenced  suit  January  81, 1876, 
against  0.  E.  Schoellkopf  et  cU.^  defendants,  involving  the  possession  of 
the  premises,  or  a  poxidon  of  the  premises,  in  controversy. 

It  will  thus  be  seen  from  the  record  that  the  suit  was  not  commenced 
within  the  period  required  by  law,  viz.,  within  thirty  days  after  the  filing 
of  the  adverse  claim. 

There  is  on  file  an  affidavit  of  Charles  Husted,  dated  January  8, 1876, 
stating  that  on  the  29th  day  of  December,  1875,  as  attorney  for  Oscar 
Boedel  et  a/.,  he  mailed,  postage-paid,  and  addressed  to  the  clerk  of  the 
district  court,  a  declaration  and  praecipe  in  ejectment,  that  Schoellkopf 
et  al.  were  defendants,  and  that  &b  premises  involved  were  those  now 
in  dispute. 

On  the  10th  of  August,  1876,  Oscar  Boedel,  one  of  the  adverse  claim- 
ants and  one  of  the  plaintifits,  filed  an  affidavit  asserting  that  Charles 
Husted,  his  attorney  employed  for  the  purpose  of  filing  the  adverse 
claim  and  commencing  smt,  corruptly  conspired  with  Sdioellkopf,  the 
applicant,  to  delay  the  commencement  of  the  suit  beyond  the  period  of 
thirty  days  after  filing  the  adverse  daim.  The  allegations  of  Boedel 
are  denied  by  the  affidavit  of  Schoellkopf. 

I  shall  not  attempt  to  reconcile  these  conflicting  statements.  It  is 
apparent  that  the  suit  was  not  actually  commenced  within  the  period 
required,  for  by  the  laws  of  Colorado  it  is  provided  that  ^'  the  action 
of  ejectment  shaU  hereafter  be  commenced  by  the  filing  of  a  dedara- 
tion  in  the  office  of  the  district  court  of  the  proper  county,  whereupon 
a  summons  shall  issue  directed  to  the  sheriff  for  service  as  in  other 
cases.'*  The  mailing  of  a  declaration  addressed  to  the  derk  of  the 
court  cannot  be  considered  the  filing  of  the  same  in  the  office  of  the 
district  court  and  the  commencement  of  a  suit 

The  provisions  of  the  statute  requiring  the  suit  to  be  commenced 
within  a  certain  time  are  mandatory.  The  time  in  which  such  action  is 
to  be  taken  is  limited,  and  it  is  not  within  the  province  of  this  Depart- 
ment to  extend  the  time  fixed ;  no  discretion  or  power  to  thus  act  is 
vested  by  this  statute  in  the  Department.  Congress,  no  doubt  for  wise 
purposes,  thus  restricted  the  auilioritgr  of  the  executive  officers  of  the  gov- 
ernment, and  opened  wide  the  doors  of  the  courts  to  the  adverse  claimant. 
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It  is  his  duty  to  commence  his  action  in  the  proper  form,  and  if  he 
elects  in  so  important  a  niatter  as  the  filing  of  his  declaration,  to  trust 
to  the  uncertain  medium  of  the  United  States  mail,  he  must  abide  the 
consequences  of  delay,  should  delay  ensue  through  misfortune  or  acci- 
dent ;  or  should  the  failure  to  commence  suit  in  time  be  the  result  of 
the  unadvised  or  the  corrupt  or  dishonest  action  of  his  attorney,  it  is  a 
matter  that  the  Department  is  powerless  to  redress,  he  must  seek  for 
relief  in  the  proper  tribunal — the  courts  are  open,  and  in  them  he  may 
assert  his  rights.  (See  case  of  Morse  vs.  Streeter,  Oopp's  U.  S.  Mining 
Decisions,  p.  127,  and  the  case  of  O.  D.  Lombard,  Oopp's  Land-Ovmer 
for  March,  1877.) 

Should  a  charge  against  an  attorney,  so  grave  as  the  one  presented  in 
this  case,  be  clearly  established,  the  Department,  to  protect  its  own 
honor  and  the  interests  of  citizens,  would  debar  the  offender  from  prac- 
tice before  the  executive  offices  of  the  government,  but  it  cannot  restore 
the  right  of  a  client  thus  corruptly  sacnrificed. 

In  this  case  Boedel  et  al,  can  be  considered  only  in  the  light  of  pro- 
testants,  hence  an  appeal  from  your  decision  on  the  merits  of  the  appli- 
cation cannot  be  entertained.     (See  oases  above  cited.) 

BBIOHT  POINT  VS.  VENUS. 

Where  a  party  fails  to  deposit  the  required  amoant  for  office  work  after  the  field-work 
in  making  a  survey,  as  the  basis  of  an  application  for  patent,  has  been  per- 
formed, the  surveyor-general  may  designate  a  subsequent  survey  by  the  same 
number.  Thereafter,  on  deposit  being  made,  the  other  survey  may  be  com- 
pleted and  approved,  but  conflicts  with  all  prior  surveys  must  be  shown  thereon, 
including  the  one  above  described,  surveyed  in  the  field  at  a  later  date. 

Commissioner   Williamson  to  Surveyor-Qeneral  KimhaU^  Salt  Lake 

Cityy  UtaJi,  April  10, 1877. 

On  the  18th  of  September,  1876,  F.  Dickert,  deputy  mineral  surveyor, 
obtained  from  your  ofGlce  a  number  by  which  to  designate  a  survey 
virhich  he  expected  to  make  of  the  Bright  Point  mine.  The  number 
given  him  viras  sixty-one. 

On  the  22d  of  September,  said  deputy  filed  in  your  office  the  field- 
notes  of  survey  of  said  claim,  but  made  no  deposit  for  office  work. 

As  the  deposit  for  office  work  was  not  made,  and  as  no  further  atten- 
tion was  paid  to  said  survey  by  said  deputy,  or  the  claimants  of  said 
mine,  you  were  wholly  justified  on  the  eighteenth  of  November,  1876, 
in  directing  that  the  number  sixty-one  e^ould  be  used  to  designate  a 
survey  which,  on  that  day,  you  gave  the  order  to  Deputy-Surveyor  K  B. 
Wilder,  to  make  of  the  Venus  mine  in  the  same  distridb,  and  for  which 
survey  C.  F.  Winslow  made  required  deposit. 

Deputy-Surveyor  Wilder  made  a  return  of  the  field-notes  of  surveys 
of  the  Thor  and  Venus  mines,  and  the  same  after  the  necessary  correc- 
tions had  been  made,  were  approved  by  you  on  the  twenty-second  of 
December,  1876.  In  the  meantime,  however,  L.  P.  Borg,  one  of  the 
claimants  of  the  Bright  Point  mine,  made  the  required  deposit ;  bat  as 
a  survey  had  been  made  for  the  Venus  mine,  which  embraced  a  larige 
portion  of  the  premises  described  in  the  Bright  Point  mine,  you  prop- 
erly required  that  the  survey  of  the  Bright  Point  mine  should  show 
the  oonnict  with  the  Venus  survey. 
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Parties  who  desire  to  haye  official  surre js  made  of  their  mimng  claims 
mast  make  the  required  deposit  for  office  work  with  the  snrvejor-gen- 
end,  and  imtil  such  deposit  is  made  the  surveyor-general  should  not 
treat  such  surveys  as  official. 

Your  action  in  requiring  the  Venus  and  Thor  claimants  to  make  refer- 
e&ees  in  their  surveys  to  the  Bright  Point  mine  is  approved,  the  same 
being  in  aooordance  with  your  previous  instructions  in  such  cases. 

SBOOND   BUBYET  FOB  SA.ME  PBEMISEa 

A  sarrej  under  the  mining  act  doee  not  withdraw  the  land  embraoed  thereby  from 

sale  or  subaequent  survey  unless  followed  by  an  application  for  patent. 
Instruotions  in  cases  where  a  party  desires  surrey  made  of  a  tract  already  surveyed. 

Commissianer  William&onto  JSurveyor-GenercU  Campbellj  Uenver^  Colo- 
rado, AprU  20, 1877. 

This  office  has  been  informed  that  cases  frequently  arise  where  parties 
secure  a  survey  under  the  mining  laws  of  lode,  mill-site,  or  placer-claims, 
and  fail  to  file  an  application  for  patent  therefor,  and  the  question  is 
presented  whether  a  second  survey  may  be  approved  for  the  same  prem- 
ises. An  application  for  patent  withdraws  the  lands  therein  described 
from  a  subsequent  application  untQ  the  first  appHcation  is  withdrawn  or 
rejected.  But  a  survey,  unless  followed  by  an  application,  does  not  with- 
dniw  the  premises  therein  described  from  survey  or  ei^try  by  any  qualified 
party  who  shows  compliance  with  the  terms  of  the  act.  To  hold  that  a 
smrey  under  the  mining  act  withdraws  the  land  embraced  thereby  from 
sale,  or  subsequent  survey,  would  be  to  place  it  in  the  power  of  any  party 
who  might  secure  a  survey  to  a  given  claim,  to  prevent  the  government 
from  disposing  of  its  title  to  that  portion  of  the  pubHc  domain.  Where 
a  party  desires  a  survey  made  of  a  tract  already  surveyed,  you  will  re- 
quire him  to  file  with  you  a  certificate  from  the  register  of  the  local 
land-office  where  such  claim,  is  situated,  that  there  is  no  application  for 
patent  pending  under  such  prior  survey.  The  field-notes  of  the  subse- 
quent survey  should  show  that  they  embrace  the  same  premises  as  those 
described  by  such  prior  survey,  giving  the  ntunber  and  the  name  of  the 
daimants  under  such  prior  survey.  If  conflicts  exist  they  should  be 
shown  in  accordance  with  instructions  of  November  6th,  1874. 

[If,  in  running  the  exterior  boundaries  of  a  claim,  it  is  found  that  two 
surveys  conflict^  the  plats  and  field-notes  should  show  the  extent  of  the 
conflict,  giving  the  area  which  is  embraced  in  both  surveys,  and  also  the 
distances  from  the  established  comers  at  which  the  exterior  boundaries 
of  the  respective  surveys  intersect  each  other.] 

DELINQUENT   OO-OWNEBS. 

Proof  required  in  applicaiions  for  patents  where  proceedings  were  had  against  co- 
owners  of  a  mine  who  failed  to  pay  their  shiure  of  the  required  expenditure. 

CommiMioner  WiUiafnaon  to  D.  F,  Whedon,  Silver  Reef,  Utah,  June 

9, 1877. 

Where  a  party  proceeds  against  one  or  more  of  his  co-owners  under 
section  2824  of  the  Bevised  Statutes  of  the  United  States,  he  should  file 
with  his  application  for  patent  a  copy  of  the  original  notice  of  location ; 
an  abstract  of  all  conveyances  made  of  the  claim ;  a  copy  of  the  notice 
published  to  delinquent  co-owners — ^which  notice  should  embrace  the 
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names  of  all  delinquents — ^to  which  must  be  attached  the  affidayit  of  the 
publishers  of  the  paper  in  which  the  notice  was  inserted  that  the  attached 
notice  was  publi&ed  for  the  period  of  ninety  consecutive  days,  giving 
dates ;  the  affidavit  of  the  claimant  or  claimants  who  have  made  the  re- 
quired expenditures— corroborated  by  the  sworn  statement  of  two  or 
more  disinterested  witnesses — showing  the  character  and  extent  of  the 
improvements  made  upon  the  claim,  and  the  time  when  such  im^ove- 
ments  were  made. 

There  must  also  be  filed  the  sworn  statement  of  the  claimant  or  daim- 
ants  who  had  made  the  required  expenditures  as  to  whether  or  not 
either  of  the  parties  whose  names  appear  in  such  published  notice  con- 
tributed his  proportion  of  the  required  expenditure  either  during  the 
mnety  days'  notice  by  publication  or  the  succeeding  ninety  days. 

The  evidence  must  be  full,  positive,  and  explicit,  upon  all  these 
points. 

UNION  OOMPANT's  MINE. 

An  adverse  olaim  to  be  considered  mnst  be  sworn  to  by  the  party  daiming  adversely 
and  not  by  an  attorney.  Hearings  may  be  had  to  determine  whether  the  legal 
expenditure  has  been  made  on  a  mine  for  which  patent  is  desired. 

An  expenditure  of  more  than  fifteen  handred  doUars  by  the  owners  of  an  adjoining 
mine  on  the  portion  of  a  tunnel  ranning  through  the  premises  embraced  in  an 
applioation  for  patent,  in  case  the  applicants  were  to  have  an  interest  in  such 
tunnel,  is  considered  an  expenditure  under  the  mining  law  upon  the  claim  ap- 
plied for. 

Commissioner  Williamson  to  Megiater  and  Receiver^  ShastOy  Calif or- 

mo,  June  11,  1877. 

On  the  1st  of  March,  1876,  George  K.  WiUard,  Prince  T.  Baker,  C 
W.  Kingsbury,  and  John  H.  Shuffieton  filed  in  your  office  an  applica- 
tion for  patent  for  twelve  hundred  linear  feet  of  the  Union  Ckuupany's 
mine. 

On  the  28th  of  March,  1876,  J.  B.  Batcheller  filed  in  your  office  a  pro- 
test and  adverse  claim  against  said  application  for  patent.  In  his  sworn 
statement  he  alleges  that  to  the  best  of  his  knowledge  and  beiief  the 
required  amount  has  not  been  expended  upon  said  daim,  and  that  N.  S. 
Batcheller  is  the  owner  of  a  portion  of  said  daim. 

On  the  5th  of  April,  1876,  J.  B.  Batcheller  filed  in  your  office  a 
withdrawal  of  said  protest  and  adverse  daim,  in  which  he  states  that  he 
makes  said  withdrawal  "  without  prejudice  to  my  rights  as  oontesUnt 
in  the  above  case,  on  grounds  oilier  than  those  apedfied  in  said  affi- 
davit." 

This  filing  could  not  have  been  considered  as  an  adverse  daim,  as  it 
was  not  sworn  to  by  a  person  claiming  adversely.  In  said  sworn  state- 
ment he  does  not  allege  ownership,  but  alleges  that  N.  8.  Batcheller 
owns  an  interest  in  said  claim. 

Section  2326,  Bevised  Statutes  of  the  United  States,  dedares  that 
^'  where  an  adverse  claim  is  filed  during  the  period  of  publication  it 
shall  be  upon  oath  of  the  person  or  persons  making  the  same." 

The  Hon.  Secretary  of  the  Interior,  on  the  24th  of  November,  1873, 
in  the  case  of  the  Jenny  lind  Mg.  Co.  et  cU.  vs.  The  Eureka  Mg.  Ca, 
dedded  "that  Hie  jurat  to  the  adverse  daim  *  «  «  must  be  nuMle 
by  the  party  and  cannot  be  made  by  an  attorney." 
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On  the  39%h  of  April,  1876,  J.  B.  Batcheller  filed  in  your  office  a  pro- 
test against  said  application,  alleging  in  his  sworn  statement  that  the 
required  amount — ^nve  hundred  dollars — ^has  not  been  expended  upon 
said  claim,  and  requesting  that  a  hearing  be  held  in  regard  to  this 
matter. 

You  fixed  the  1st  of  September,  1876,  as  the  day  for  the  hearing. 

The  testimcmy  submitted  shows  that  on  the  2d  of  May,  1876,  the 
daim  under  consideration — ^the  Union  company's  claim  on  the  Ist  exten- 
sion north  of  Chicago  mine— was  located. 

There  has  been  filed  in  this  case  a  copy  of  the  record  of  location  of 
this  claim  from  the  office  of  the  recorder  of  South  Fork  mining  district, 
which  sets  forth  that  said  daim  was  located  by  the  following-named  par- 
ties, Tiz.,  J.  H.  Shuffletox^  William  Payne,  P.  T.  Baker,  and  C.  W.  Kings- 
bury, each  taking  three  hundred  feet,  and  Qeo.  E.  Vance  and  William 
Laury,  each  taking  one  hundred  and  fifty  feet,  aggregating  fifteen  hun- 
dred feet  No  abstract  of  titie  has  been  filed,  or  copy  of  any  conveyance 
from  either  of  said  locators. 

In  the  sworn  statement  of  two  of  the  original  locators,  to  wit,  0.  N. 
Kingsbury  and  P.  T.  Baker,  they  allege  that  the  original  notice  of  loca- 
tion was  made  out  in  the  names  of  the  first  four  parties  named  in  the 
record,  and  that  twelve  hundred  feet  only  were  embraced  in  such  loca- 
tion, and  the  last  two  names  were  added  to  such  notice  before  record, 
without  their  knowledge  or  consent. 

J.  B.  Batcheller  alleges  in  his  sworn  statement  that  Baker,  one  of  the 
said  locators,  came  to  his  office  and  requested  him  to  draw  up  the  notice 
of  location  in  the  name  of  Kingsbury,  Baker,  Payne,  and  Shuffleton,  and 
consented  that  the  names  of  "^^ce  and  Laury  should  be  added  thereto 
at  the  request  of  the  affiant 

This  is  denied  by  Baker  in  his  sworn  statement 

It  appears  from  the  sworn  statement  of  Batcheller  that  while  acting  as 
recorder  of  said  district  in  1866,  and  since  that  date,  he  has  entertained 
the  peculiar  idea  that  the  notices  of  locations  of  mining-claims  filed  with 
bim  as  recorder  are  his  own  private  property. 

All  of  the  witnesses  testify  that  this  daim  was  located  by  Shuffleton, 
Payne,  Baker,  and  Kingsbury,  but  Batcheller  alleges  that  the  names  of 
Laury  and  Vance  were  added  to  the  notice  at  his  request 

From  the  evidence  submitted  it  is  not  dearly  shown  that  the  locators 
consented  to  the  addition  of  these  two  names  to  their  location  notice ; 
but,  on  the  contrary,  as  said  applicants  apply  for  twdve  hundred  feet 
only,  the  number  of  feet  actually  located  by  them,  and  as  neither  Vance 
nor  lAury,  nor  any  one  daimiug  under  them,  has  asserted  an  adverse 
claim,  it  would  appear  either  that  those  two  names  were  not,  rightfully 
upon  said  notice,  or  if  rightfully  the  notice,  that  they  claimed  three 
hundred  feet  of  said  mine  lying  northerly  of  the  twdve  hundred  feet 
applied  for. 

It  IB  therefore  hdd  that  upon  the  appHcants  furnishing  satisfactory 
evidence  as  to  what  disposition  Wm.  Payne  made  of  the  interest  located 
by  him,  and  how  G.  K.  Willard  acquired  any  interest  in  said  premises, 
that  the  titie  of  the  applicants  to  the  premises  claimed  will  be  considered 
Bofficient  It  is  also  urged  that  the  required  amount  of  five  hundred 
dollars  had  not  been  expended  upon  the  daim  prior  to  the  date  of  the 
application  for  patent 
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The  testimony  shows  that  said  applicants  had  expended  upon  the 
claim  about  two  hundred  and  forty  dollars  prior  to  their  application  for 
patent,  and  about  two  hundred  and  seventy  sinca 

In  addition  to  this,  it  appears  from  the  evidence  submitted,  although 
the  testimony  is  somewhat  contradictory,  that  Woodward  and  Waiidi, 
in  1867,  had  control  of  the  Chicago  mine,  which  adjoins  this  claim  on 
the  southwesterly  end ;  that  an  agreement  was  made  between  Wood- 
ward and  Walsh,  and  the  claimants  of  the  first  extension  north  of  the 
Chicago  mine,  permitting  Woodward  and  Walsh  to  construct  a  tunnel 
through  the  claim  under  consideration  to  the  Chicago  mine,  and  granting 
them  certain  dumpingprivileges  in  consideration  of  which  the  first  ex- 
tension north  of  the  Chicago  claimants  were  to  have  an  interest  in  said 
tunnel.  It  also  appears  that  Woodward  and  Walsh  expended  about 
fifteen  hundred  dollars  upon  this  tunnel,  and  performed  no  more  work 
upon  it ;  that,  in  the  year  1874,  E.  W.  Roberts,  the  then  superintendent 
of  the  Chicago  mine,  under  a  similar  agreement  to  that  made  with  Wood- 
ward and  Walsh,  prosecuted  work  upon  said  tunnel  and  extended  the 
same  about  fifty  or  sixty  feet.  Although  said  applicants  had  not  ex- 
pended upon  their  claim  the  required  amount  in  cash  prior  to  the  date 
of  their  apphcation  for  patent,  I  am  of  the  opinion  that  the  expenditure 
upon  said  tunnel  shoiild  be  considered  as  expenditure  upon  uiis  claim 
as  well  as  upon  the  Chicago,  in  accordance  with  the  terms  of  said  agree- 
ment. 

Said  protest  is  accordingly  overruled,  and  you  will  allow  said  apph- 
cation for  patent  to  proceed. 

SUBFAOB-OBOTTin). 

No  patent  can  issue  for  a  vein  or  lode  without  saiface-gronnd,  and  as  the  surface 
which  overlies  the  apex  of  a  vein  or  lode  discovered  in  a  tanned  can  only  be  as- 
certained by  sinking  a  shaft  or  by  following  a  lode  np  on  its  dip  from  the  point 
of  discovery,  no  survey  of  such  a  lode  will  be  made  until  the  exact  surface, 
ground  is  first  ascertained  as  above. 

Commissioner  Williamson  to   Surveyor- Oeneral   Campbell^  Denver, 

Colorado^  August  31, 1877. 

In  your  letter  of  the  7th  inst.,  you  inquire  how  survey  shall  be  made 
of  vein  or  lode-daimB  discovered  in  a  tunnel 

Section  2323  of  the  Revised  Statutes  of  the  United  States  provides 
that  the  owners  of  a  tunnel  run  for  the  development  of  a  vein  or  lode, 
or  for  the  discovery  of  mines  '^  shall  have  the  right  of  possessicin  of  all 
veins  or  lodes  witlidn  three  thousand  feet  from  the  face  of  suoh  tunnel 
on  the  line  thereof  not  previously  known  to  exist,  discovered  in  suoh 
tunnel,  to  the  same  extent  as  if  discovered  from  the  surface." 

Section  2320  Revised  Statutes  provides  that  ^^no  location  of  a  mining- 
claim  shall  be  made  until  the  discovery  of  the  vein  or  lode  within  the 
limits  of  the  claim  located,"  and  declares  the  width  of  surfaoe-gronnd 
which  may  be  embraced  by  a  location. 

Section  2322  provides  that  locators  so  long  as  they  comply  with  the 
laws  of  the  United  States  and  with  State,  Territorial,  and  local  regula- 
tions not  in  conflict  with  the  laws  of  the  United  States  governing  theb 
possessory  title,  ^^  shall  have  the  exclusive  right  of  possession  and  enjoy- 
ment of  all  the  surface  included  within  the  hnee  of  their  locations,  and 
of  all  veins,  lodes,  and  ledges  throughout  their  entire  depth,  the  top  or 
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apex  of  which  lies  inside  of  such  surface  lines  extending  downward  ver- 
ticallj,  although  snch  vems,  lodes,  or  ledges  may  so  far  depart  from  a 
perpendicular  in  their  course  downward  as  to  extend  outside  the  vertical 
side  lines  of  such  surface  location  .  *  *  *  *  and  nothing  in  this  section 
shall  authorize  the  locator  or  possessor  of  a  vein  or  lode  which  extends 
in  its  downward  course  beyond  the  vertical  lines  of  his  claim  to  enter 
upon  the  surface  of  a  daim  owned  or  possessed  by  another." 

Section  2824  requires  that  all  locations  "must  be  distinctly  marked 
on  the  ground,  so  that  its  boundaries  can  be  readily  traced.'^ 

Section  2825  provides  that  a  patent  for  any  land  located  for  valuable 
deposits  may  be  obtained  in  the  manner  therein  provided  by  any  person, 
association,  or  corporation  authorized  to  locate  a  claim  who  have  claimed 
and  located  a  piece  of  land  for  such  purposes." 

This  section  also  requires  the  plat'  and  field-notes  to  show  "  accu- 
rately the  boimdaries  of  the  daim  or  claims,  which  shall  \^  distinctly 
marked  by  monuments  on  the  ground,"  and  makes  it  the  duty  of  the 
applicant  to  post  a  copy  of  the  plat  and  notice  upon  the  "  land  em- 
braced in  such  plat." 

From  the  foregoing  provisions  of  law  it  will  be  seen  that  no  patent 
can  issue  for  a  vein  or  lode  without  surf ace-groimd,  and  as  the  surface 
which  overlies  the  apex  of  a  vein  or  lode  discovered  in  a  tunnel  can  only 
be  ascertained  by  sinking  a  shaft  or  by  following  a  lode  upon  its  dip 
from  the  point  of  discovery,  a  survey  of  a  lode  of  this  kind  cannot  be 
properly  made  until  it  has  been  definitely  determined  as  above  indi- 
cated what  portion  of  the  public  domain  overlies  the  apex  of  such  lode. 

WOliKN  AS  LOCATORS. 

Commissioner  Williamson  to  Register  and  Receiver,  JEhireka,  Nevada, 

November  13, 1877. 

The  law  makes  no  distinction  in  this  rec^ard  on  account  of  sex. 
Mining-claims  may  be  located  and  held  by  either  males  or  females 
upon  compliance  widi  law. 

J.  H.  BUSSELL  LODE. 

Commissioner  Williamson  to  tSurveyor-GenercU  Mason^  Melena,  Mon- 
tana^ November  30,  1877. 

It  is  urged  that  a  copy  of  the  liotioe  of  location  did  not  accompany  the 
appBcation  for  survey. 

A  certified  copy  of  the  location  notice  is  shown  to  be  on  file  in  your 
office,  but  the  date  of  the  filing  of  the  same  in  your  office  is  not  shown. 

In  all  cases  a  certified  copy  of  the  location  notice  from  the  office  of 
the  proper  recorder  should  accompany  the  field-notes  made  by  the 
deputy. 

There  may  have  been  an  irregularity  in  regard  to  the  time  of  filing 
the  copy  of  the  notice  of  location  in  your  office,  but  as  it  is  on  file  in 
your  office  the  surveyor-general  would  not  be  authorized  to  withhold  his 
approval  of  said  survey  on  this  account. 

It  is  also  urged  that  the  labor  and  improvements  upon  said  claim  do 
not  exceed  the  sum  of  five  hundred  dollars. 

Section  2825  of  the  Revised  Statutes  of  the  United  States  requires 
the  daimant  at  the  time  of  filing  his  application  for  patent,  or  at  any. 
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time  thereafter  within  the  Biziy  days  of  publioation,  to  "  file  with  ihe 
register  a  certificate  of  the  United  States  surveyor-general  that  five  hun- 
dred dollars^  worth  of  labor  has  been  expended  or  improvements  made 
upon  the  claim  by  himself  or  grantors. 

In  the  case  under  consideration,  if  you  are  not  satisfied  from  the 
evidence  on  fiile  that  the  required  amount  has  been  expended  ux)on  the 
said  J.  H.  Bussell  lode  by  said  applicant  or  his  grantors,  you  will  re- 
quire further  evidence  upon  this  point  before  furnishing  your  oertificata 

EXPENDITURE  IN   THE  PAST. 

Commissioner  Williamson  to  Wm.  S.  MerreU^  CincinnaUy  Ohio^Ikc. 

18,  1877. 

The  fact  that  a  large  expenditure  has  been  made  upon  a  claim  in  the 
past  will  not  relieve  the  claimant  from  the  necessity  of  performing  the 
required  annual  labor. 

ACTUAL  AND  BEQUIBED  EXPENDITURE. 

Commissioner  Williamson  to  JH^on.  A.  A.  Sargent,  U.  8,  Senate,  Dee. 

21,  1877. 

A  party  who  contributes  his  proportion  of  the  required  expenditures 
can  retam  his  interest  in  the  mine.  If  a  party  falls  to  conMbute  his 
proportion  of  the  actual  expenditures  upon  a  mining-claim,  the  remedy 
must  be  sought  elsewhere  tlian  in  this  office. 

TIMBER  ON   TUNNEL  SITES. 

Commissioner  Williamson  to  John  Hunter,  Washington,  I>.  Q.,  Jan- 
uary 16, 1878. 

It  will  be  seen  that  where  there  has  been  a  total  abandonment  of,  or 
a  failure  to  prosecute,  work  on  a  tunnel  for  six  months,  the  party  or  par- 
ties fiUiTniTig  Buch  tunnel  forfeit  all  right  to  the  urkdiscovered  veins  on 
the  line  of  such  tunneL 

Should  either  of  the  parties  claiming  such  tunnel  refuse  or  fail  to 
contribute  lus  proportion  of  the  expenditures  required  by  section  2324 
upon  a  lode  ovmed  by  them,  or  in  running  a  tunnel  for  the  purpose  of 
developing  Sk  particular  lode  or  lodes  oumed  by  them,  the  co-owners  who 
have  made  the  required  expenditure  may  proceed  against  such  delin- 
quent co-owners  in  the  manner  provided  in  said  section  2824. 

You  inquire  if  a  company  can  claim  all  timber  upon  a  tunnel-site.  It 
will  be  observed  that  a  tunnel-site  imder  the  law  cannot  exceed  in  length 
three  thousand  linear  feet,  and  that  its  width  is  the  actual  toidth  of  the 
tunnel  itself.  A  tunnel  owner  would  have  the  right  to  the  timber  grow- 
ing upon  this  tract  so  long  as  he  complied  with  t£e  law  in  running  such 
tunnd. 

THEODORE  H.   BBCKZB. 

in  case  a  mill-site,  for  which  an  application  for  patent  is  made,  is  alleged  to  be  non- 
mineral  in  character,  though  embraced  in  an  application  for  patent  for  a  placer- 
claim,  a  hearing  may  be  ordered  to  determine  the  facts  in  the  matter,  improre- 
ments,  etc. 

Commissioner  Williamson  to  Megister  (Mnd  Meeeiver^   Central  Cityy 

Colorado,  January  25, 1878. 

.    With  your  letter  of  the  10th  inst.,  you  transmitted  the  papers  in  case 
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of  the  application  of  Theodore  H.  Beoker,  for  patent  for  the  premises 
embraoed  by  survey  No.  299,  as  a  placer  claim. 

On  the  14th  instant,  you  transmitted  the  papers  in  case  of  the  appli- 
cation of  the  Sunshine  ^Mining  Company,  for  pat^it  for  lot  No.  728,  as 
a  mill-site. 

It  is  shown  by  the  plat  and  field-notes  that  lot  No.  728  is  embraced 
within  the  exterior  boundaries  of  said  lot  No.  299. 

Among  the  other  papers  forwarded  are  found  sworn  statements,  in 
which  it  is  alleged  that  the  premises  embraced  by  survey  No.  728  are 
not  mineral  in  diaracter,  and  that  the  only  improvements  made  or  labor 
performed  upon  said  premises  during  the  last  seven  years  were  niade 
and  performed  by  said  Simshine  Mining  Company.  That  no  mining  has 
been  done  upon  the  premises  embraced  by  lot  299,  during  the  past 
seven  years,  except  a  prospect  hole  commenced  by  William  Gilson  and 
James  Dunn,  but  never  completed. 

To  the  end  that  this  office  may  be  fully  advised  in  the  premises,  you 
will  fix  a  day  for  a  hearing,  and  receive  testimony  upon  the  following 
points,  viz: 

1st.  As  to  whether  or  not  the  premises  embraced  by  lot  No.  728  are 
mineral  in  character,  and  whether  the  same  are  more  valuable  for  placer 
milling  or  null-site  purposes. 

2d.  What  improvements  have  been  made  upon  the  premises  embraced 
by  lot  728,  and  by  whom  made. 

3d.  The  extent  and  amount  of  improvements  or  labor  upon  the 
premises  embraced  by  lot  299,  and  whether  or  not  the  improvements 
and  expenditures  were  made  by  the  appHcant  for  patent  for  said  lot  299, 
or  his  grantors. 

It  is  desired  that  the  evidence  should  be  f uU,  positive  and  explicit. 

That  the  hearing  may  be  attended  with  as  littie  expense  as  practica- 
ble, you  will  direct  the  same  to  be  held  before  some  person  authorized 
to  administer  oaths,  at  Idaho  Springs,  Colorado. 

STTBFACE-OBOUirD   TO  BE   PAH)   FOB. 

Oommissioner    Williamson  to  Megister  and  Receiver^  Central  City^ 

Colorado^  Janizary  26,  1878. 

The  papers  ia  some  instances  coming  up  from  your  office,  in  the  mat- 
ter of  applications  for  patents  under  the  mining  act,  fail  to  disclose  the 
amount  of  surface-ground  for  which  patent  is  sought. 

This  is  particularly  true  where  the  survey  of  the  claim  for  which  a 
patent  is  sought  conmcts  with  a  prior  survey,  a  town-lot,  or  the  claim  of 
another  party. 

In  eadi  case  the  appHcation  and  the  published  notices  should  state 
whether  the  applicant  desires  patent  for  the  entire  surface  ground  em- 
Inraced  within  the  exterior  boundaries  of  his  siurey.  In  case  a  survey 
conflicts  with  a  town-lot,  garden,  or  road  only,  the  appHcant  should  be 
required  to  make  payment  for  the  entire  area  embraced  by  the  exterior 
boundaries  of  his  survey. 

If,  however,  a  survey  confficts  with  another  survey  made  for  a  miuing- 
daim,  viz.,  for  a  lode-daim,  a  placer-daim,  or  a  mill-site,  the  application 
and  published  notice  should  clearly  state  whether  the  applicant  seeks 
patent  for  the  surface-ground  in  conflict  with  such  other  survey. 
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Hearings  may  be  ordered  ander  the  mining  laws  to  aiioertain  necessary  faois  apon 

which  to  base  a  decision. 

Secretary  Schurz  to  Oommissioner  of  General  Land  Office^  February 

19,  1878. 

The  evidence  now  on  file  is  ex  parte^  each  claimant  to  the  land  assert- 
ing his  superior  rijg^ht  thereto,  and,  as  said  rights  must  depend  on  facts, 
you  are  instructed  to  order  a  hearing  to  ascertain,  if  possible,  the  truth 
in  relation  to  the  abandonment  of  the  Nebraska  claim. 

If  the  appHcants  establish  the  fact  that  they  obtained  peaceable  pos- 
session of  tne  groimd,  have  remained  in  possession  of  the  same,  and 
have  the  right  of  said  possession,  their  apphcation  must  be  recognized 
The  claim  may  be  defeated  by  estabHshing  the  fact  that  the  ground  was 
not  subject  to  location,  and  any  party  has  the  right,  as  a  protestant,  to 
submit  evidence  on  that  point.  Should  it  be  estabHshed  that,  by  com- 
pliance with  the  mining  laws,  and  customs,  and  regulations,  prior  lo- 
cators have  the  right  of  possession,  the  tract  cannot  be  considered  as 
subject  to  relocation,  and  the  application  must  be  rejected.  The  evi- 
dence must  be  confined  to  the  question  of  abandonment,  and  the  status 
of  the  parties  will  not  be  changed  by  the  order  for  a  hearing.  [See 
Wildman  quartz  mine,  Oct.  21,  1880.]  • 

A  hearing  is  not  expressly  provided  for  in  the  act  of  May  10,  1872, 
but  I  am  clearly  of  the  opinion  that  it  is  within  your  jurisdiction,  under 
the  supervisory  power  conferred  upon  you  by  the  first  section  of  the  act 
of  July  4,  1836,  vesting  in  the  Commissioner  «of  the  (General  Land  Office 
control. in  all  matters  pertaining  to  the  disposal  of  the  public  lands,  to 
order  hearings,  when  it  is  necessary,  for  the  purpose  of  ascertaining  the 
facts  in  a  given  case,  without  which  it  is  impossible  to  render  an  intelli- 
gent decision. 

JExtractfrom  letter  of  Commissioner  WUliaimson  to  Register  and  Be- 
ceiver^  Sacram^nto^  California^  March  22,  1877,  in  this  ease. 

Where  parties  fail  to  file  their  adverse  claims  within  the  time  and  in 
the  manner  provided  by  law,  they  cannot  subsequently  be  permitted  to 
assert  an  adverse  claim  before  this  office. 

If  Mr.  Seymour  has  a  right  to  any  portion  of  said  premises,  which 
this  office  cannot  take  cognizance  of  by  reason  of  his  having  feoled  to 
assert  the  same  as  provided  by  the  statute,  his  remedy  will  be  in  a 
court  of  equity,  to  have  the  patentees  declared  trustees  and  compelled 
to  convey  the  legal  title.  Stark  vs,  Starrs,  6  Wall.,  402 ;  Johnson  vt, 
Towsley,  13  Wall.,  72. 

STATE  OF  GALIFOBNIA. 

The  State  of  California  is  not  entitled  to  select  and  locate  lands  in  lien  of  tiioM  loik 
to  the  State  by  reason  of  their  being  mineral  in  character. 

Commissioner   Williamson  to  Register  and  Receiver ^  Shasta^  Calif  or- 

nia,  AprU  29,  1878. 

The  question  is  presented  whether  the  State  of  Oalif omia  is  entitled 
to  select  and  locate  lands  in  tieu  of  those  lost  to  the  State,  by  reason  of 
their  being  mineral  in  character.  The  7th  section  of  the  act  approred 
March  3,  1853,  (10th  statutes,  244,)  provides  '^  that  where  any  settiemeiit 
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by  the  ereotion  of  a  dwelling-hoiise,  or  the  oultivation  of  any  portton  of 
ibe  land,  shall  be  made  upon  the  sixteenth  and  thirty-sixth  sections,  be- 
fore the  same  shall  be  surveyed,  or  where  such  sections  maybe  reserved 
for  public  uses  or  taken  by  private  claims,  other  land  shall  be  selected 
by  the  proper  authorities  of  the  States  in  heu  thereof.'^ 

Section  6  of  the  act  approved  July  23, 1866,  (14th  sta^iutes,  218,)  provides 
that  sAid  act  of  Mfuroh  3, 1853,  '*  shall  be  construed  as  giving  the  State 
of  California  the  right  to  select,  for  school  purposes,  other  lands  in  heu 
of  such  sixteenth  and  thirty-sixth  sections  as  were  settled  upon  prior  to 
survey,  reserved  for  pubhc  uses,  covered  by  grants  made  under  Spanish 
and  Mexican  authority  or  by  other  private  claims,  or  where  such  sections 
would  be  so  covered  if  the  lines  of  the  public  survey  were  extended  over 
such  landa** 

No  mention  is  made  of  these  lands  for  such  portions  of  the  16th  an4 
36th  sections  as  may  be  mineral  in  character.  It  is  urged,  however,  by 
the  attorneys  for  the  State  that  mineral  land»  are  reserved  for  pMic 
usee,  and  hence  the  State  is  entitled  to  heu  lands  therefor. 

The  Hon.  Attorney-General,  in  his  opinion  of  4th  ultimo,  (Oopp's 
Land  Oumer^  voL  6,  page  12,)  states  '^that  the  words  'reserved  for 
public  uses,"  as  employed  in  the  6th  section  of  the  act  of  1866,  were  not 
meant  to  cover  those  lands  which  passed  to  the  State  of  Oalif  omia  under 
the  swamp  land  act  of  September  28,  1850;  that  they  refer  solely  to 
reservations  made  for  the  purposes  of  the  General  Government,  and  the 
same  words  occurring  in  the  7th  section  of  the  act  of  March  3,  1853, 
must  be.  deemed  to  have  the  same  meaning  and  scope." 

This  office  must  therefore  deny  the  apphcation  of  the  State  to  select 
and  locate  Ueu  lands  for  such  portions  of  sections  16  and  36  as  are  min- 
eral in  character. 

SDTBO  TUMHSL  t^^*  OOOUDJBMTAL. 

Hid  woxd  *'  developed  "  in  the  first  seotion  of  the  act  of  July  25, 1866,  does  not  rig- 
oily  tile  same  uing  ea  *  *  discovered ;"  but  the  words  * '  disoovered  and  developed,*' 
as  nsed  therein,  refer  to  separate  and  distinct  events,  the  happening  of  either  of 
which  was  sufficient  to  perfect  a  grant  of  the  right  of  way  and  its  necessary  con- 
sequences— the  right  to  construct  a  tunnel  was  granted  along  any  lode  disoovered 
or  dev^oped  by  the  main  tunnel. 

The  eondition  specified  in  the  third  section  of  said  act,  should  not  be  inserted  in  any 
patents,  except  for  the  Oomstock  lode  mines,  unless  it  be  made  to  appear  prima 
/ade  that  the  mine  or  mines  have  been  drained,  benefited,  or  deyeloped  by  the 
Sutro  tunneL 

Secretary  Schurz  to  Commissioner  of  Chneral  Land  Office^  Aug.  80, 

1878. 

I  have  considered  the  case  of  the  Sutro  Tunnel  Company  vs.  The 
Occidental  Mill  and  Mining  Company,  situated  on  the  Brunswick  lode, 
Silver  Star  mining  district,  Storey  county,  Nevada,  on  appeal  from  your 
deeiflion  of  December  4, 1877,  adverse  to  the  Occidental  company. 

The  facts  of  this  case  are  as  follows,  viz :  On  September  10,  1873,  the 
Ocoidental  Mill  and  Mimng  Company  made  proof  of  their  compliance 
wi^  the  requirements  of  the  mining  laws,  and  entered  the  lands  em- 
braced in  the  null  and  mining-claims  of  said  company,  containing  34itn 
acres  in  the  E.  ^  of  the  S.  W.  ^  section  33,  township  17  N.,  range  21 
K,  and  sections  4  and  9,  townsnip  16  N.,  range  21  E.,  Mount  Diablo 
yi^yj^i<m-    On  June  6, 1876,  Messrs.  Shellabarger  and  Wilson,  attorneys 
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for  the  Sutro  Tunnel  Company,  filed  the  f oUowing  protest  against  the 
issuance  of  patent  for  the  Occidental  mine,  viz :  The  Sutro  Tunnel  Com- 
panj,  as  assignee  and  successor  in  interest  of  A.  Sutro,  under  the  act  of 
Congress  of  July  25, 1866,  entitled  ^^An  act  granting  to  A.  Sutro  the 
right  of  way,  and  granting  other  privileges  to  aid  in  me  construction  of 
a  draining  and  exploring  tunnel  to  the  Comstock  lode  in  the  State  of 
Nevada,  respectfully  shows  that  the  claim  described  as  above  in  the  ap- 
plication made  and  now  pending  in  your  office  is  either  within  two 
thousand  feet  of  the  tunnel  of  said  company,  and  therefore,  under  the 
provisions  of  said  act,  not  patentable,  or  else  is  within  that  district  in 
which  all  claims  or  mines  will  be  drained,  benefited,  or  developed  by 
said  tunnel,  and  the  owner  of  said  claim  holds  the  same  subject  to  the 
condition  named  in  the  third  section  of  said  act 

<'And  said  tunnel  company  hereby  demands  that  if  said  claim  is  within 
the  2,000  feet  aforesaid  (such  fact  being  ascertainable  by  the  public 
records,)  nq  grant  or  patent  be  issued  therefor,  and  hereby  protests 
against  the  issuing  of  any  such  grant  or  patent ;  or  if  said  claim  is  not 
within  the  said  limit  of  2,000  feet,  the  said  tunnel  company  hereby  de- 
mands that  the  condition  named  in  the  third  section  of  the  act  be  inserted 
in  any  grant  from  the  United  States  for  said  claim  without  the  insertion 
of  said  condition." 

On  August  14, 1876,  Messrs.  Shellabarger  and  Wilson,  on  behalf  of 
said  tunnel  company,  filed  a  statement  in  which  they  alleged  that  the 
Occidental  mine  was  on  a  lode  which  had  already  been  drained  by  the 
Sutro  tunnel,  in  consequence  of  which  this  mine,  which  for  a  long  time 
had  been  flooded  with  water,  had  been  thoroughly  drained,  whidi  fact 
had  been  recently  discovered;  they  therefore  asked  that  a  hearing  be 
ordered  to  enable  them  to  prove  said  allegations. 

By  your  letter  of  August  19,  1876,  a  hearing  was  ordered  before  the 
local  officers,  to  determine  whether  this  mine  had  been  drained,  bene- 
fited or  developed,  by  the  Sutro  tunnel.  The  hearing  commenced  be- 
fore the  local  officers  on  October  4,  1876,  but  the  testimony  was  not 
transmitted  to  your  office  imtil  November  9, 1877.  Much  of  this  testi- 
mony was  not  signed  by  the  witnesses,  and  lacked  the  Jurate  of  the 
local  officers,  and  you  refused  to  consider  it  as  evidence  in  &ecase.  Your 
action  in  rejecting  said  testimony  is  approved  for  the  reasons  stated. 

Tou  decided  that  although  the  testimony  did  not  conclusively  estab- 
lish the  fact  that  said  mine  had  been  drained,  benefited,  or  developed  hj 
the  tunnel,  the  tunnel  company  hadneverthdessmadeoutajprtmayhotf 
case,  and  were  entitled  to  have  the  condition  contained  in  the  3d  section 
of  the  Sutro  tunnel  act  of  July  25, 1866,  inserted  in'the  patent  to  be 
issued  for  said  mine,  and  the  right  of  the  tunnel  company  to  royalty 
could  then  be  settled  by  the  courts. 

On  February  26,  1869,  your  predecessor,  Mr.  Commissioner  ^VmsoD, 
addressed  a  letter  to  Mr.  Sutro,  in  which  he  discussed  at  length  the 
rights  and  privileges  granted  by  the  tunnel  act  of  July  25,  1&6,  and 
hcdd  that  the  only  mines  or  lodes  affected  by  said  act  were  the  following : 

^  1.  The  mines  on  the  Comstock  lode.  2.  Those  lying  within  2,000 
feet  of  the  proposed  line  of  said  tunnel  3.  Such  new  lodes  as  may  be 
discovered  or  developed  by  the  construction  of  the  tunnel,  the  ezisteaoe 
of  which  remained  unknown  until  thus  brought  to  light.**  Thin  deoisioa 
was  affirmed  by  my  predecessor,  Secretary  Oo!l,  on  July  6,  1870. 
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It  is  ooniended  by  counsel  for  the  mming  company  that  the  above- 
znttDtumed  decision  is  final  and  condusive  against  the  tunnel  company, 
upon  the  pamts  raised  in  this  controversy,  and  that  said  questions  are 
re9  jitdiocUck 

Mr.  Bouvier  (2  Law  Diet.,  p.  465)  states  the  law  of  res  Judicata  to 
be  as  follows :  "  In  order  to  make  a  matter  res  Judicata  there  must  be 
a  ooneurrence  0/  the  four  conditions  following,  viz :  '  Identity  of 
the  thing  sued  for,  identity  of  the  cause  of  action,  identity  of  the  per- 
BOBS  and  parties  to  the  action,  identity  of  the  quality  of  the  persons 
for  or  against  whom  the  claim  is  made/ 

The  records  of  your  office  show  that  the  decision  of  Commissioner 
Wilson  was  drawn  out  by  letters  from  Mr.  Sutro,  relative  to  his  rights 
under  the  tunnel  act.  The  Occidental  Mill  and  Mining  Company  was 
not  a  party  to  4iiat  proceeding,  and  is  not,  therefore,  estopped  by  it ; 
naiiber  can  said  company  take  advantage  of  said  decision  by  way  of 
estoppel,  because  it  was  a  stranger  to  the  record. 

The  questions  involved  in  this  case  may  be  briefly  stated  as  follows, 


1.  Has  the  Sutro  Tunnel  Company  proven  that  the  Occidental  mine 
has  been  drained,  benefited,  or  developed  by  its  tunnel  t 

2.  If  the  proof  shows  that  the  mine  has  been  drained,  benefited,  or 
deTeloped  by  said  tunnel,  but  that* it  is  located  outside  of  the  limit  of  2,000 
feet  nanied  in  the  act  of  July  25,  1866,  is  the  tunnel  company  entitied 
to  have  the  condition  contained  in  the  3d  section  of  said  act  inserted  in 
the  patent  to  be  issued  for  said  mine  t 

l^e  testimony  in  this  case  shows  that  the  northerly  end  of  the  Occi- 
dental mine  is  situated  about  3,100  feet  in  a  southerly  direction  from 
shaft  No.  3  of  the  Sutro  tunnel ;  that  the  trend  of  said  mine  is  nearly 
north  and  south,  the  dip  to  the  east,  and  that  the  strata  of  the  country 
run  nearly  north  and  south;  that  said  mine  is  worked  through  two 
tunnels ;  that  in  1872  several  miner's  inches  of  water  (174,054  gallons 
or  20,333  cubic  feet  each)  flowed  from  the  lower  of  those  tunnels,  and 
was  used  for  milling  purposes  by  the  Occidental  company ;  that  when 
the  pumps  were  at  work  at  shaft  No.  3  of  the  Sutro  tunnel  there  was  a 
marked  diminution  in  the  flow  of  water  in  said  mine,  and  that  the  mine 
has  now  become  dry ;  that  shaft  No.  3  has  been  sunk  to  the  depth  of 
459  feet,  but  not  to  theievel  of  the  Sutro  tunnel. 

It  is  also  shown  that  in  running  the  second  tunnel  of  said  mine,  water 
was  encountered  at  about  800  feet,  where  the  ledge  was  struck ;  tiiat 
there  is  a  seam  of  day  from  3  to  4  feet  in  thickness,  very  close  to  the 
east  casing  of  said  mine,  and  that  in  running  the  Sutro  tunnel  similar 
day  was  taken  out;  that  the  mouth  of  the  second  tunnel  of  said 
mine  is  situated  about  5,000  feet  from  shaft  No.  3  of  the  Sutro  tunnel, 
with  mountains  and  valleys  intervening.  The  level  of  the  Sutro  tunnel 
is  shown  to  be  about  1,600  feet  below  the  upper  croppings,  and  about 
1,200  feet  below  the  second  tunnel  of  said  mine;  it  is  also  shown  that 
]argB  quantities  of  water  were  encountered  in  the  Sutro  tunnel  from  a 
point  1,400  feet  east  to  a  point  900  feet  west  of  shaft  No.  3. 

While  the  testimony  presented  does  not  show  conclusively  that  said 
mine  has  been  drained,  benefited,  or  developed  by  said  timnel,  I  agree 
with  you  in  the  conclusion  that  it  does  show  prima  Jade  that  said  mine 
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has  been  drained,  although  this  oonolusion  is  reached  only  by  tracing 
effects  to  what  must  be  considered  their  real  causes. 

Upon  the  second  proposition  it  is  daimed  by  counsel  for  the  tunnel 
company  that  said  condition  must  be  inserted,  because  said  company  is 
authorized  to  run  a  branch  tunnel  on  the  Brunswick  lode. 

The  first  and  third  sections  of  the  act  entitled  ^'  An  act  granting  to  A. 
Sutro  the  right  of  way,  and  granting  other  privileges  to  aid  in  the  con- 
struction of  a  draining  and  exploring  tunnel  to  the  Comstock  lode  in 
the  State  of  Nevada,"  approved  July  26,  1866,  are  in  the  following 
words,  viz : 

^'  Be  it  enacted,  etc..  That  for  the  purpose  of  the  construction  of  a 
deep  draining  and  exploring  tunnel  to  and  beyond  the  ^  Comstock  lode,' 
so  called,  in  the  State  of  Nevada,  the  right  of  way  is  hereby  granted  to 
A.  Sutro,  his  heirs  and  assigns,  to  run,  construct,  and  excavate  a  mining, 
draining,  and  exploring  tunnel ;  also  to  sink  mining,  working,  or  air- 
shafts  fidong  the  line  or  course  of  said  tunnel,  and  connecting  with  the 
same  at  any  point  which  may  hereafter  be  selected  by  the  grantee  herein, 
his  heirs  or  assigns.  The  said  tunnel  shall  be  at  least  eight  feet  high 
and  eight  feet  wide,  and  shall  conmience  at  some  point  to  be  selected  by 
the  grantee  herein,  his  heirs  or  assigns,  at  the  hills,  near  Carson  river, 
and  within  the  boundaries  of  Lyon  county,  and  extending  from  said 
initial  point  in  a  westerly  direction  seven  miles,  more  or  less,  to  and 
beyond  said  Comstock  lode,  and  the  said  right  of  way  shall  extend 
northerly  and  southerly  on  the  course  of  said  lode,  either  within  the 
same,  or  east  or  west  of  the  same ;  and  also  on  or  along  any  other  lode 
which  may  be  discovered  or  developed  by  the  said  tunnel.*' 

"  Seo.  3.  And  be  it  further  enacted.  That  ail  personSjCompanies  or  cor- 
porations, owning  claims  or  mines  on  said  Comstock  lode,  or  any  other 
lode  drained,  benefited,  or  developed  by  said  tunnel,  shall  hold  their  claims 
subject  to  the  condition  (which  shall  be  expressed  in  any  grant  they  may 
hereafter  obtain  from  the  United  States)  that  they  shall  contribute  and 
pay  to  the  ovmers  of  said  tunnel  the  same  rate  of  charges  for  drainage 
or  other  benefits  derived  from  said  timnel  or  its  branches,  as  have  been 
or  may  hereafter  be  named  in  agreement  between  such  owners  and 
the  companies  representing  a  majority  of  the  estimated  value  of  said 
Comstock  lode,  at  t^ie  time  of  the  passage  of  this  act."  (14  Statutes  at 
Large,  pp.  242,  243.) 

Under  the  first  section,  I  think  it  is  clear  that  neither  the  tunnel  nor 
its  branches  can  be  lawfully  constructed  along  any  lode  except  where  the 
right  of  way  is  granted.  By  the  words  "  and  also  on  or  along  any  other 
lode  which  may  be  discovered  or  developed  by  the  said  tunnel,"  the 
right  to  construct  branch  tunnels  is  made  contingent  upon  either  the 
discovery  or  development  of  a  lode  other  than  the  Comstock. 

The  record  shows  that  the  Brunswick  lode  was  discovered  many 
years  before  the  passage  of  the  act  of  July  25, 1866,  and  the  Occidental 
mine  was  located  thereon  in  March,  1863.  This  lode  was  not,  there- 
fore, *'  discovered "  by  the  tunnel.  This  narrows  the  inquiry  to  the 
sinfi^le  question  whether  the  Sutro  tunnel  has  ^'  developed  "  the  Bruns- 
wick lode. 

Mr.  Commissioner  Wilson  was  of  the  opinion  that  the  word  ''  devel- 
oped," as  used  in  the  first  section  of  the  act  above  quoted,  was  simply 
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interpretive  of  the  word  ^^  disooyered^"  and  signified  one  and  the  same 
thing.  I  am  unable  to  agree  with  Mr.  Wilson^s  construction  of  this 
section.  The  words  '^  discovered  or  developed,"  as  used  therein,  have 
reference,  in  my  opinion,  to  separate  and  distinct  events,  the  happening 
of  either  of  which  was  sufficient  to  perfect  a  grant  of  the  right  of  way, 
and  its  necessary  consequences.  Many  lodes  had  abready  been  discov- 
ered on  the  line  of  the  projected  tunnel  at  the  time  the  act  was  passed, 
and  it  is  not  to  be  presumed  that  the  law-makers  by  the  use  of  the  word 
"  discovered  ^  had  reference  to  them,  or  deemed  them  capable  of  dis- 
covery by  the  Sutro  tunnel,  yet  there  was  every  reason  for  betieving 
that  tiiey  might  be  developed  thereby.  If  the  word  ^discover  "  did  not 
refer  to  known  lodes,  and  the  words  '^  or  developed  "  are  subordinate  to 
and  interpretive  of  that  word,  it  follows  as  a  logical  sequence  that  the 
words  "  and  also  on  or  along  any  other  lode  which  may  be  discovered  or 
developed  by  said  tunnel,"  granted  no  right  of  way  except  along  blind 
lodes  discovered  in  the  tunnel.  Such  a  construction  would  be  equiva- 
lent to  a  nullification  of  this  important  part  of  the  grant  It  cannot  be 
doubted  that  a  known  lode,  when  intersected  by  the  main  tunnel,  might 
be  greatly  developed  thereby ;  and  if  it  was  so  intersected  and  developed, 
there  can  be  no  reasonable  doubt  that  the  right  of  way  was  granted  for 
the  construction  of  a  branch  tunnel  along  it,  and  the  right  to  royalty 
would  necessarily  follow  when  the  several  mines  located  thereon  were 
drained,  benefited,  or  developed  thereby. 

I  am  of  the  opinion,  therefore,  that  the  right  to  construct  a  tunnel 
was  granted  any  lode  discovered  or  developed  by  the  main  tunnel,  and 
that  this  right  cannot  be  restricted  unless  there  is  something  in  the  act 
which  in  terms,  or  by  necessary  implication,  limits  its  operation.  That 
sudi  limitation  does  not  exist  is  clear,  I  think,  from  the  language  used 
in  the  third  section  of  the  act,  which  provides  that  '^  all  persons,  com- 
panies, or  corporations,  owning  claims  or  mines  on  said  Comstock  lode, 
or  any  other  lode  drained,  benefited,  or  developed  by  said  tunnel,  shall 
hold  their  claims  subject  to  the  condition, "  etc.  There  is  nothing  in 
this  language  to  indicate  a  limitation  of  the  right  of  the  Sutro  Tunnel 
Company  to  extend  their  explorations.  On  the  contrary,  the  language 
seems  to  imply  that  those  explorations  may  be  extended  to  any  distance, 
and  that  aU  persons,  companies,  or  corporations,  whose  mines  are 
drained,  benefited,  or  developed  thereby,  shall  be  liable  to  pay  the  royalty 
agreed  upon  in  the  stipulation  mentioned,  provided  always  that  the  lode 
was  discovered  or  developed  by  the  main  tunnel.  The  word  *'  branches  " 
indicates  that  it  was  contemplated  that  more  than  one  branch  tunnel 
would  be  run ;  otherwise  the  word  "  branch  "  would  have  been  used.  The 
fact,  therefore,  that  the  Occidental  mine  is  situated  more  than  2,000  feet 
from  the  main  tunnel,  will  not  prevent  the  Sutro  Tunnel  Company  from 
collecting  its  royalty  from  the  owners  of  said  mine,  providing  it  shall 
conclusively  establish  the  fact  that  said  mine  has  been  drained,  bene- 
fited, or  developed  thereby ;  and  while  it  is  true  that  the  testimony  in 
this  case  does  not  conclusively  show  that  the  Brunswick  lode  was  cut 
by  the  Sutro  tunnel,  nor  that  tiie  Occidental  mine  has  been  drained,  ben- 
efited, or  developed  thereby,  still  it  does  appear /7ri?rKx  fade  that  said 
lode  was  cut  by  the  Sutro  tunnel,  and  that  it  has  been  drained  thereby ; 
and  as  there  is  no  limitation  in  the  act  as  to  the  distance  at  which  mines 
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shall  be  situated  from'  said  tunnel,  if  drained,  benefited,  or  developed 
thereby,  which  would  exempt  them  from  the  condition  of  the  third  sec- 
tion, I  am  of  the  opinion  that  Mr.  Sutro,  his  heirs  and  assigns,  are  en- 
titled to  have  the  condition  provided  in  the  third  section  inserted  in  the 
patent  for  said  mine,  when  the  same  issues. 

Counsel  for  the  Sutro  Company  urge  that  the  condition  prescribed  in 
the  third  section  shall  be  inserted  in  all  patents  for  mines  situated  within 
a  reasonable  distance  of  said  tunnel,  whether  located  upon  the  Comstock 
lode,  or  some  other  lode,  and  whether  within  or  without  the  limit  of 
2,000  feet  named  in  the  act. 

I  am  unable  to  concur  in  this  view.  The  right  to  royalty  to  Mr.  Sutro, 
his  heirs  or  assigns,  was  granted  on  the  condition  that  the  owners  of 
mines  should  pay  a  certain  royalty,  providing  their  mines  were  dmined, 
benefited,  or  deyeloped  by  the  proposed  tunnel  If  the  mines  are  not 
drained,  benefited,  or  developed  by  said  tunnel,  the  act  does  notgive  to 
Mr.  Sutro,  his  heirs  or  assigns,  the  right  to  collect  any  royalty.  Whether 
the  Sutro  Tunnel  Company  is  entitled,  therefore,  to  such  right  must  al- 
ways be  a  question  of  fact  to  be  established  by  proof ;  and  while  it  is 
true  that  the  condition  prescribed  in  the  third  section  of  said  act  should 
be  inserted  in  patents  issued  for  mines  on  testimony  established />rt9na 
fade  that  said  mine  has  been  drained,  benefited,  or  deyeloped,  still  I  am 
of  the  opinion  that  said  condition  should  not  be  inserted  in  any  patents 
except  in  patents  for  mines  located  upon  the  Comstock  lode,  unless  it  be 
made  to  appear  prima  fade  that  the  mine  or  mines  have  been  drained, 
benefited,  or  deyeloped  by  said  tunnel. 

X  SULPHUB  MDOB  AlO)   SULPHUB  KINO  MINIfi. 

A  survey  of  a  mining-olaim  made  prvor  to  date  of  location  thereof,  oaxmot  be  regarded 
as  tiie  official  survey  contemplated  in  section  2825,  nor  should  it  receive  the  ap> 
proval  of  the  U.  S.  surveyor-general. 

The  onlv  survey  recognized  as  official  by  the  statute  is  one  made  miJb%eqiManA  to  date 
of  location. 

JSecreta/ry  Schurz  to  Commisdoner  of  ChnercU  Laind  Office^  Septem- 
ber 6,  1878. 

You  further  stated  that  ^^from  the  foregoing  it  will  be  seen  that  but 
one  survey  was  made  of  said  claim,  and  this  prior  to  and  for  the  evident 
purpose  of  securing  description  of  the  location.  There  certainly  can  be 
no  iefi;al  objection  io  a  locator  taking  this  precaution  to  secure  an  accu- 
rate description  of  the  premises  he  desires  to  appropriate  by  location." 

The  statute  requires  that  the  survey  and  plat  above  specified  shall  be 
made  subsequent  to  the  location.  This  is  manifest,  I  think,  from  the 
further  provision  of  the  section,  that  the  claimant  shall,  within  the  sixty 
days  of  pubUcation,  file  the  certificate  of  the  suryeyor-general  that  five 
hundred  dollars'  worth  of  labor  has  been  expended  or  improvements 
made  upon  the  claim  by  himself  or  grantors.  The  suryeyor-general 
should  derive  the  information  upon  wnich  to  base  his  certificate  from 
his  deputy  who  makes  the  actuinl  survey  and  examination  upon  the 
premises. 

I  am  of  the  opinion  that  your  decision  jio  the  effect  that  a  survey  made 
prior  to  date  of  location  might  receive  the  approval  of  the  surveyor- 
general,  and  thus  become  the  official  survey  contemplated  in  section 
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S325,  upon  whioh  a  patent  nught  iasne,  is  contrary  to  the  intent  of  the 
law,  and  is  erroneous. 

While  the  implication  for  a  patent  for  a  daim  thus  surveyed  should 
not  be  rejected  solely  on  account  of  said  irregular  proceeding,  I  am  of 
the  opinion  that,  before  a  patent  issues,  an  actual  survey  of  the  daim 
cm  the  ground  should  be  made  subsequent  to  the  recording  of  the  notice 
oi  location,  as  proidded  by  law. 

MIDDLE  POINT. 

&tile  for  determining  the  middle  point  of  a  vein,  from  which  the  lateral  measure- 

mentB  are  to  be  calonlated. 

Oommissioner  WtUiamaonto  Register  and  Receiver jSelena^  JWonianOj 

September  28,  1878. 

The  law,  section  2320  United  States  Bevised  Statutes,  provides  that 
^'  no  claim  shall  extend  more  than  three  hundred  feet  on  each  side  of 
the  middle  of  the  vein  at  the  surface.'' 

When  the  vein  outcrops  at  the  surface,  there  can  be  no  question  as  to 
the  point  from  which  this  lateral  measurement  must  begin.  When  the 
discovery-shaft  develops  the  vein  at  some  distance  below  the  surface, 
and  the  locator  does  not  determine  by  any  further  prospecting  that  the 
nearest  actual  surface  point  is  elsewhere,  and  the  fact  does  not  otherwise 
appear,  I  am  of  the  opinion  that  the  point  of  the  vein  so  discovered 
jnust  be  assumed  to  be  the  middle  of  the  vem,  and  the  lateral  measure- 
ments be  calculated  therefrom. 

The  law  is  mandatory,  and  contemplates  that  but  three  hundred  feet 
of  surface-ground  shall  be  taken  on  either  side  of  the  vein ;  and  a  com- 
pliance with  the  law  necessitates  the  fixing  of  the  point  from  which  these 
measurements  shall  begin.  I  think  the  rule  above  indicated  is  the  only 
one  practicable.  In  this  case  the  width  of  the  daim  on  the  northerly 
side  is  more  than  three  hundred  feet  from  the  discovery  opening,  and 
the  plat  and  fidd-notee  have  this  day  been  returned  to  the  surveyor- 
general  for  correction  in  said  particular. 

TUNNEL  LOCATIONS  AND  TUNNKL  L0DE& 

Oommiseioner  Williamson  to  Damd  Sumter ^  Deadwoodf  JDakota^  Oo- 

tober  12,  1878. 

In  reply  to  your  letter  of  30th  ultimo,  asking  m^  construction  of  the 
words,  "  which  were  not  previously  known  to  exist,  "  found  in  section 
2323  Bevised  Statutes  of  the  United  States,  and  whether  the  owners  of 
a  tunnel  are  required  to  stake  off  and  survey  each  and  every  lode,  etc, 
I  have  to  advise  you  that  section  2323  contemplates  the  running  of  a 
tunnel  ^'  for  the  development  of  a  vein  or  lode,  or  for  the  discovery  of 
mines ; ''  and  the  right  of  possession  of  all  veins  or  lodes  within  three 
thousand  feet  from  the  face  (or  opening)  of  such  tunnel, ''  on  the  hne 
thereof  not  previously  known  to  exist,  discovered  in  such  tunnel  to  the 
same  extent  as  ^  discovered  from  the  surfacCj "  is  granted  to  the  owner 
of  such  tunneL 

The  line  of  such  tunnel  is  held  to  be  the  width  thereof,  and  no  more, 
and  upon  this  line  only  is  prospecting  for  blind  lodes  prohibited  while 
the  tunnel  is  in  progress. 

The  words,  *'not  previously  known  to  exist, '^  refer  to  undiscovered 
veins  or  lodes. 
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The  proprietotB  of  the  tunnel  are  required  to  give  proper  notice  of 
their  tunnel  location  at  the  time  they  ent^  cover,  bj  erecting  a  substan- 
tial post,  board,  or  monument  at  the  face  or  point  of  commencem^it 
thereof,  upon  which  should  be  posted  a  good  and  sufficient  notice,  giv- 
ing names  of  the  tunnel  proprietors ;  the  actual  or  ph>po6ed  coarse  of  the 
tunnel ;  the  height  and  width  thereof ;  the  course  and  distance  from 
such  point  of  commencement  to  permanent,  well-known  objeets  in  tibe 
vicinity  by  which  to  fix  its  locus ;  and  at  the  time  of  posting  said  notice 
the  owners  must  establish  the  boundary  lines  of  the  tunnel  by  stakes  or 
moi^uments  placed  along  such  lines  at  proper  intervals  to  the  terminus 
of  the  three  thousand  feet  from  the  point  of  commencement  within  the 
lines  so  marked.  Prospectinfif  for  lodes  not  previously  known  to  exist, 
is  prohibited  while  work  on  tne  tunnel  is  being  prosecuted  with  reason- 
able dihgence.  When  a  lode  is  struck,  the  suixaoe-ground  which  over- 
lies the  apex  of  the  mine  must  be  ascertained,  and  the  claim  then  dalj 
located  as  if  discovered  from  the  surface.  Manifestly  the  discoverer 
should  ascertain  what  surface-ground  covers  his  lode,  and  for  his  own 
protection  stake  off  his  daim ;  and  this  is  necessary  on  each  lode  dis- 
covered. 

The  tunnel  is  a  means  of  discovery.  When  the  lode  iB  discovered,  the 
tunnel  proprietor  must  proceed  in  locating  his  surface-ground,  staking^ 
off  the  same,  posting  notice,  recording,  etc.,  as  if  the  mine  were  discov- 
ered from  the  surface. 

TOWNSITB  V8.  FLAOER. 

In  oases  of  contest  between  the  oooupants  of  a  townsite  and  the  placer  mineral  claim- 
ants to  the  land  so  occupied,  if  the  claim  is  a  surface-claim,  and  its  location  was 
prior  to  townsite  oooupation,  no  adverse  or  ooniliottng  right  havinff  been  acquired 
by  the  town  or  by  individael  aetUe»  who  went  there  with  reoora  notice  of  the 
ownership  of  said  placer-ground,  the  application  for  mineral  patent  should  be 
allowed,  and  no  exception  of  any  town  nghts  should  be  inserted  in  said  patent. 

Oammissianer  WUliamgon  to  JRegister  and  Heeeivery  ^'airplay,  Colo- 
rado, October  26, 1878. 

•  I  have  examined  the  record  of  testimony  submitted  at  a'  hearing  in 
your  office  in  the  matter  of  a  protest  of  Thomas  Kemp  against  Thomas 
Starr's  appHcation  for  a  patent  to  the  '^  Starr  Placer '^  daim.  On  allega- 
tions by  Thomas  Kemp  et  cd.y  that  the  land  involved  in  said  applicatioii 
was  non-mineral  in  character,  you  were  authorized  to  hold  a  hearing  to 
determine  tiie  fact.  This  hearing  was  commenced  July  30,  1878,  and 
the  record  was  forwarded  with  your  letter  of  61ii  of  September  last 

In  Uie  trial  it  was  sought  by  Kemp  et  cU,,  to  show  that  the  land  was 
non-mineral,  and  of  more  value  for  a  townsite  than  for  xnining  purposes, 
the  daim  of  Starr  being  within  the  limits  of  the  town  of  Leadvilla 

The  weight  of  testimony  shows  that  all  the  land  embraced  in  this 
daim  was  regarded  as  placer-mining  ground  as  early  as  1860 ;  that  it 
was  prospected  with  favorable  results  in  different  locahties ;  that  it  has 
not  edl  been  worked  because  of  the  limits  supply  of  water  and  want  of 
proper  facihties ;  that  '^  Calif omia  Gulch,"  whi<£  is  a  part  of  this  daim, 
and  lies  on  the  southerly  portion  thereof,  has  been  worked  for  a  long 
time,  and  a  large  amount  of  gold  taken  therefrom ;  that  placer-mining  is 
being  extended  from  said  Gulch  northwardly  towards  the  settled  portion 
of  the  town ;  and  that,  while  gold  has  be^  found  in  all  parts  of    ~ 
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DO  one  has  opened  a  abaft  on  ihe  northern  part  of  the  daim, 
which  has  been  sunk  to  bed-rock,  and  it  is  manif  eatlv  impossible  to  esti* 
mate  witii  anj  certainty  the  value  of  that  part  of  the  claim  as  mineral 
land ;  yet,  that  it  is  mineral  land  of  more  or  less  valae,  is  dearly  estab- 
lished by  the  record.  It  also  appears  that  it  is  not  feasible  to  work  the 
northern  portion  of  the  claim  until  after  the  lower  portion  shall  have 
been  w(vked  out ;  it  shall  be  reached  by  slow  approaches  in  the  regular 
progress  of  operations,  which  are  gradually  bemg  extended  from  Gali- 
lomia  Gulch  towards  tiie  north ;  and  hence  the  fact  that  it  has  not  been 
worked  cannot  have  the  effect  of  raising  even  a  presumption  of  its  non- 
mineral  character.  It  also  appears  that  a  portion  of  this  claim  was  pur- 
chased by  the  St.  Louis  Smelting  and  Refining  Company,  by  A.  B.  Mayer, 
its  agent,  and  that  expensive  reduction  works  have  been  erected  thereon. 
This  enterprise,  togeUier  with  the  reputation  of  the  surrounding  countrv^^ 
for  its  mineral  resources,  has,  within  the  last  few  months,  induced  a  sud- 
den influx  of  population,  whose  residence  or  occupancy  will  doubtless 
depend  upon  the  mining  prosperity  of  the  locality.  The  evidence  shows 
that  there  are  probably  about  1,200  inhabitants  in  Leadville. 

In  order  to  prevent  the  land  in  this  daim  being  '^jumped,"  and  its 
proprietors  dispossessed  to  the  extent  of  such  occupancy,  lots  for  build- 
ing purposes  were  laid  out  on  the  northern  part  of  the  survey,  and  various 
persons  permitted  to  build  thereon,  on  certain  considerations,  agreements 
being  executed  to  convey  perfect  title  on  receiving  a  patent  from  the 
United  States  for  the  daim. 

It  seems  to  have  been  generally  conceded  that  this  mining  daim  was 
in  all  respects  legitimate,  and  that  title  to  no  part  thereof  could  be  de- 
rived from  any  party  except  through  the  proprietors.  This  was  evi- 
dently the  underetanding  upon  which  all  mJes  and  agreements  were 
made.  Within  the  last  few  months  certain  parties  have  sous^ht  to  obtain 
a  foothold  on  the  land  embraced  in  this  claim  by  building  thereon  with- 
out authority.  It  appears,  however,  that  most  of  such  persons  were 
smnmarily  removed. 

Mr.  Kemp,  protestant^  went  upon  the  northern  part  of  this  claim, 
whether  by  any  proper  authority  does  not  appear,  and  erected  a  house, 
which,  from  the  evidence,  is  used  for  a  drinking  and  gambling  saloon 
and  "dance-house."  It  appears  that  there  was  opposition  to  ms  build- 
ing, and  that  he  then  opposed  the  claim  of  Starr.  It  is  in  the  evidence 
that  Kemp  offered  to  withdraw  his  protest  on  condition  that  the  owners 
of  the  placer-daim  would  give  him  title  to  certain  lots  thereon.  This  is 
not  contradicted,  and  is  to  a  degree  an  indication  of  Kemp's  faith  in  the 
title  thus  sought  to  be  derived  through  the  mineral  claim. 

The  facts  which  are  dearly  establidied  by  the  proof  are:  1st.  That  the 
land  in  question  is  mineral.  2d.  That  the  mineral  claims  represented  by 
Starr  had  their  inception  long  prior  to  the  occupation  of  any  portion  of 
said  land  as  a  townsite.  Sd.  That  a  large  amount  of  money  has  been 
expended  thereon  in  developing  the  mine,  in  the  construction  of  re- 
daction works,  and  in  bringing  water  from  a  distance  to  work  the  daim, 
and  that  the  devdopment  of  the  mine  is  proceeding  in  ffood  faith. 

From  ttiese  facts  I  condude  that  the  application  of  Thomas  Starr, 
when  duly  perfected,  should  be  allowed,  and  tiiat  no  exception  of  any 
town  rights  should  be  inserted  in  the  patent^  for  the  reason  that  his 
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daim  is  a  Burface-daiin,  and  is  aaterior  to  iownsite  oocupation,  no  ad* 
verse  or  conflicting  right  having  been  acquired  by  the  town  or  by  indi- 
vidual settlers,  who  went  there  with  record-notice  of  the  ownership  of 
said  placer-ground.  It  is  proper  to  add  that  there  is  no  opposition  to 
Starr's  application  by  the  town  authorities  of  Leadville. 

The  affidavit  of  Thomcto  Starr,  stating  in  detail  all  charges  and  fees 
paid  by  him  for  publication  and  surveys,  together  with  all  fees  and 
moneys  paid  to  the  register  and  receiver  of  the  land-office,  in  the  matter 
of  his  said  application  for  patent,  will  be  required. 

SAMB  ON  APPEAL. 

Iiand  that  is  mineral  is  snbjeot  to  looation  only  onder  the  proviaiona  <if  the  mining 
law,  without  reference  to  the  relative  value  of  a  portion  of  the  tract  for  town- 
site  purposes. 

Secretary  Schurz  to  Commissioner  of  GenercU  Xand  Office^  March  4, 

1879. 

I  have  considered  the  case  of  Thomas  Kemp  et  al,j  vs.  Thomas  Starr, 
involving  mineral  appUcation  No.  177,  Fairplay,  Colorado,  on  appeal 
from  your  decision  of  October  26,  1878,  holdmg  that  the  land  in  ques- 
tion is  mineral  in  character. 

At  the  hearing  held,  evidence  as  to  the  character  of  the  land  was 
submitted,  and  also  as  to  its  relative  value  for  mining  and  townsite  pur- 
poses. The  evidence  of  the  numerous  witnesses  was,  as  is  usual  in  such 
cases,  conflicting  and  contradictory. 

After  a  careful  consideration  of  the  same,  I  concur  with  you,  that  the 
land  embraced  in  the  application  is  land  which  should,  under  the  pro- 
visions of  section  2318  Revised  Statutes,  be  held  as  '*  valuable  for  min- 
erals," and  should  be  reserved  from  sale,  except  as  provided  by  law  regu- 
lating the  sale  of  mineral  lands. 

In  my  opinion,  the  evidence  submitted  as  to  the  relative  value  of  the 
land  for  townsite  or  mining  purposes  was  improperly  allowed.  If  the 
land  is  mineral,  it  was  subject  to  location  only  under  the  provisions  of 
the  mining  law,  without  reference  to  the  relative  value  of  a  portion  of 
the  tract  for  townsite  purposes. 

ornzENSuiP. 

Commissioner  Williamson  to  Heffister  and  Receiver y  Shasta,  CaLj  Nov* 

23, 1878. 

In  case  an  agent  makes  affidavit  that  each  member  of  an  untncorpor- 
ated  mining  company  is  a  citizen  of  the  United  States,  it  must  be  shown 
that  he  is  such  agent  duly  authorized  by  power  of  attorney,  or  others 
wise,  by  eadi  co-claimant  to  act  for  him. 

KBBOBS  IK  FIELD-NOTBB. 

Commissioner  Williamson  to  U.  8.  Surveyor- Qeneralj  San  FSraahCMco, 

Col.,  Dec  11, 1878. 

In  case  errors  appear  in  the  sworn  field-notes  of  a  deputy  TJ.  8.  min- 
eral surveyor,  it  is  not  proper  for  the  register  and  receiver  or  the  Q^neral 
Land  Office  to  correct  the  same.  Su<m  correction  should  be  made  by 
the  deputy  himself.  Under  section  2334  of  R.  S.,  only  comipelefnJt  sur- 
veyors should  be  appointed. 
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n.TiWIATi  BSLOOATION. 

Commissioner  Williamson  to  Register  and  Receiver^  I^airplay,  Ool,<, 

Dec,  13,  1878. 

On  the  12ih  October,  1871,  certain  parties  located  8,000  linear  feet  of 
the  Peerless  lode ;  by  a  continuous  line  of  conveyances  the  Colorado 
Mineral  Land,  Mining  and  Smelting  Company  became  the  owners,  and 
on  January  28, 1875,  relocated  1,500  linear  feet  of  said  lode.  On  the 
28th  December,  1875,  said  company  conveyed  the  premises  to  ihe  appli- 
cant, who  on  March  10,  1876,  relocated  again  3,000  feet  of  said  lode. 

Held  that  the  relocation  of  3,000  feet  was  illegal,  for  the  reason  that 
the  company  making  the  conveyance  having  abandoned  the  original  loca- 
tion of  3,000  feet,  under  act  of  July  26,  1866,  and  having  made  a  new 
location  of  1,500  feet,  proceeded  under  the  act  of  May  10,  1872,  and 
their  grantee  could  not  make  a  location  of  a  greater  amount  than  was 
conveyed  to  him. 

When  1,500  feet  of  a  location  of  3,000  feet,  under  act  of  1866,  are  ex- 
cluded from  the  claim  by  a  relocation  of  1,500  feet  with  new  rights  under 
act  of  1872,  the  original  location  cannot  be  resimied  by  a  second  reloca- 
tion of  the  whole. 

KOTIOE  OF  OOMXKNOXICENT  OF   SUIT. 

Tht  faihire  of  an  advene  olaimant  to  give  to  the  register  and  receiver  notice  of  the 
commenoement  of  suit  in  ooart,  while  it  may  cause  inconvenience  to  the  deUn- 
qnent,  oannot  work  a  forfeiture  of  his  right.  It  is  the  duty  of  the  defendant  to 
prove  that  suit  has  net  been  commenced  before  making  entry. 

Commissioner  Williamson  to  Register  and  Receiver^  MarysviUe,  Gali- 

fomia^  December  19,  1878. 

It  seems  that  you  allowed  the  entry  of  Hewitt,  January  12th,  1878, 
because  "no  notice  or  other  evidence  showing  that  suit  had  been  com> 
menced  in  court  by  the  adverse  claimants  had  been  filed  in  this  (your) 
offioa" 

Tour  action  was  erroneous  and  in  violation  of  law.  Section  2326  U. 
Sb  Bevised  Statutes,  provides  that  upon  filing  of  adverse  claim,  and  com- 
menoement of  suit  m  the  proper  tune,  all  proceedincfs  shall  be  stayed, 
except  tiie  pubhcation  of  notice^  and  malnng  and  ming  the  affidavit 
thereof. 

Tour  action  is  based  on  failure  of  notice  to  you  that  suit  had  been 
commenced,  while  entry  should  have  been  allowed  only  on  proof  that 
suit  had  not  been  commenced. 

It  was  the  plaintiffs  duty  and  interest  to  advise  you  by  official  proof 
that  he  had  commenced  suit,  but  it  was  the  def  endEmt's  duty  to  prove 
that  no  suit  had  been  commenced  before  making  entry. 

The  commencement  of  suit  is  a  compliance  with  the  law  which  is  man- 
datory as  to  subsequent  proceedings  in  your  office.  The  requirement 
that  plaintiff  shall  notify  you  of  commenoement  of  suit  is  an  office  regu- 
ladon,  failure  to  observe  which,  while  it  may  result  in  inconvenience 
to  a  delinquent,  cannot  work  a  forfeiture  of  right,  or  justify  this  office 
in  ignoring  the  law. 

In  this  case  it  appears  that  four  days  prior  to  making  the  entry  the 
defendant  appeared  in  court,  and  filed  his  demurrer,  thus  indicating  that 
he  designedly  availed  himself  of  an  entry  which  the  law  at  that  time 
forbade. 
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The  entrj  is  hereby  held  far  canceUatkHi^  to  await  the  adjudication  of 
said  court  or  other  legal  adjustment  of  the  controyersj. 

LODE  AND   PIACEB  NOT   CONTIOnOUS. 

Commissioner  WiUiamsonto  Htnry  (y  Oowmt^  Jr,^  Dtadvioody  Dako- 
ta^ January  10,  1879. 

In  reply  to  your  letter  asking  ^'  whether  or  not  a  patent  will  issue  in- 
cluding a  placer  and  ledge-daun  when  said  claims  are  not  contiguous, 
and  the  ledge  is  entirely  without  the  placer  location,"  you  are  informed 
that  a  placer  and  lode-claim,  situated  as  aforesaid,  cannot  be  embraced  in 
the  same  patent  or  the  same  proceeding  for  patent. 

FLAOBB  WITHIN  'INDIAN  BBSEBYATION. 

CommissioneT  WiUiamson  to  A,  B.  Knight^  Virginia  CUy^  Montana^ 

January  20,  1879. 

A  placer-daim,  which  has  been  mined  several  years,  lying  just  within 
the  boundary  of  the  Crow  Indian  reservation,  cannot  be  surveyed  and 
patented.  The  parties  so  engaged  in  mining  upon  the  reservation  pro- 
ceed in  violation  of  law. 

OVXBLAPPINO  AND   TBIANOULAB  SUBVEY8. 

Commissioner   WiUiamson  to  JFred.   C  Morse,  FoMrplayy  Colorado^ 

January  21,  1879. 

I  am  in  receipt  of  your  letters  of  November  28th  and  December  8th, 
1878,  asking,  in  substance,  whether  it  will  be  in  accordance  with  the  in- 
structions of  this  office,  requiring  the  end  lines  of  lode-daims  to  be  in 
all  cases  parallel  to  each  other,  to  make  a  survey  whereof  one  of  the 
ends  overlai)s  a  previously  approved  survey ;  and  you  send  a  diagram 
illustrating  your  question,  which  shows  the  end  of  one  survey  overlap- 
ping the  end  of  another  patented  survey.  You  state  that  the  portion 
covered  by  both  surveys  was  excluded  by  a  clause  in  the  field-notes. 

Tou  are  informed  that  the  proceeding  detailed  as  above  was  erron6ou& 
The  end  lines  of  the  second  survey  were  not  parallel  when  patented. 
The  law  gives  the  owner  of  a  lode  a  right  thereto  for  a  certain  length, 
and  should  his  lode  dip  under  the  adjoining  side  lines  of  his  dlaun,  he 
may,  without  entering  upon  the  surface,  prosecute  the  dip  under  such 
adjoining  land,  but  is  restricted  in  so  doing  to  the  one  lying  within  the 
extension  of  the  parallel  end  lines.  Now,  by  an  examination  of  the  dia- 
gram made  by  you,  it  will  be  at  once  perceived  that  to  keep  within  the 
extension  of  the  end  lines  would,  on  entering  adjoining  land,  gradually 
shorten  the  length  of  his  lode  on  one  side,  and  lengthen  his  lode  on  the 
other,  and  probably,  at  least  possibly,  conflict  with  rights  of  other  par- 
ties assured  to  them  by  patent,  or  under  the  law. 

Tou  also  submit  a  diagram  in  the  form  of  a  triangle,  and  ask  whether 
such  surveys  will  be  approved  by  this  office.  On  this  point  I  would 
say  that  in  no  case  can  a  triangle,  which  embraces  the  entire  lode  or  vein 
ekmned,  be  approved  unless  the  lode  itself  extends  into  and  fills  the 
point  in  the  acute  angle,  and  then  only  when  adverse  rights,  existing  on 
tiie  10th  day  of  May,  1872,  render  it  necessary.  See  section  2320,  U.  S. 
Bevised  Statutes,  which  precludes  a  restriction  of  the  width  to  less  than 
twenty-five  feet  on  each  side  of  the  middle  of  the  vein  at  the  suz&oe. 
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Neither  can  tlie  surfaoe-ground  extend  beyond  the  end  of  the  lode  in 
any  instance. 

Where  a  lode  intersects  another  daim  and  extends  within  a  prior  sur- 
vey or  location,  it  may  be  patented  to  the  length  allowed  by  law,  and  if 
the  end  of  the  lode  is  found  within  such  prior  location,  the  surface- 
ground  may  close  upon  the  prior  survey,  protnded  the  extension  of  the 
end  line  within  such  prior  surrey,  paraUel  to  the  other  end  liney  would 
not  exclude  any  portion  of  such  surface-ground. 

Where  a  survey  of  the  kind  last  above  mentioned  results  in  a  triangle 
farmed  against  the  prior  survey,  the  shape  of  the  same,  subject  to  3ie 
restrictions,  as  to  the  surface-ground  extending  beyond  the  lode  before 
named,  will  not  be  objectionable,  but  this  will  not  apply  where  the  lode 
embraced  by  the  subsequent  survey  is  merely  the  extension  or  continua- 
tion of  the  same  lode  on  which  prior  location  is  made,  for  in  such  case 
the  lode  itself  cannot  extend  within  the  prior  location. 

AMERICAN  HILL  QUARTZ   MIKE. 

A  party  in  possession  is  not  compelled  to  purchase  mining  land  from  the  government, 
and  if  he  complies  with  the  laws  of  possessory  right,  his  title  is  as  good  for  all 
practical  purposes  as  if  secured  by  patent 

When  the  purchase  is  completed,  and  the  certificate  issued,  the  purchaser  at  once 
acquires  a  vested  right,  of  which  he  cannot  be  subsequently  deprived,  and  the 
land  ceases  to  be  a  part  of  the  public  domain.  There  is  a  part  performance  of 
the  contract,  which  entitles  the  purchaser  to  the  specific  performauoe  of  the 
whole,  without  further  action  on  his  part.  An  entry  made  is  equivalent  to  a 
patent  issued. 

Secretary  Schurz  to  Commissioner  Williamson^  March  4,  1879. 

I  have  considered  the  case  of  Clarence  Smith  and  F.  W.  Clute  vs. 
Peter  Yanclief,  Charles  Heintzen,  and  John  C.  Young,  involving  the 
ri^ht  to  lots  37,  38,  and  39,  town.  19  N.,  range  11  E.,  M.  D.  M.,  Sierra 
mining-district,  Sacramento  land-district,  Calif  omia. 

The  facts  relative  to  this  case  are  as  follows :  On  June  1,  1877,  Van- 
clief,  Heintzen,  and  Young  made  application  for  patent  for  the  '^American 
Hill  Quartz  Mine,"  situated  in  town.  19  N.,  range  11  K,  M.  D.  M.,  (in 
the  certificate  and  receipt  erroneously  described  as  range  9  E.,)  and  de- 
scribed by  the  official  survey  thereof,  made  by  Deputy  Surveyor  Charles 
W.  Hendel,  in  November,  1876,  as  lots  37,  38,  and  39,  containing 
2,288.22  feet  in  length  by  250  feet  in  width  on  each  side  of  the  lode. 
No  adverse  claim  was  filed  during  the  period  of  publication,  and  an  entry 
was  allowed  and  patent  certificate  issued  in  the  name  of  said  parties  on 
January  16,  1878.  After  said  entry  was  made,  viz.,  on  April  28,  1878, 
Clarence  Smith  claims  to  have  relocated  lots  38  and  39,  and  F.  W.  Clute 
claims  to  have  relocated  lot  37,  pursuant  to  the  provisions  of  section 
2324  of  the  Bevised  Statutes  of  the  United  States,  and  it  is  alleged  on 
behalf  of  said  relocators  that  no  labor  was  performed  or  improvements 
made  on  said  daim  by  VancHef  et  al.^  on  January  1,  1875,  nor  at  any 
time  subsequent  thereto  until  April  28,  1878,  when  said  relocators  en- 
tered thereon  and  ascertained  that  a  lode,  ledge,  or  vein  of  gold-bearing 
quartz  existed  therein,  whereupon  they  relocated  and  claimed  the  same, 
and  gave  notice  of  their  said  relocation  and  daim  in  the  manner  required 
by  law.  Said  rdocators,  therefore,  ask  to  have  the  application  for  patent 
of  Yandief  et  al.  dismissed,  and  for  such  other  and  further  relief  as  the 
circumstances  of  the  case  demand. 
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Bj  yotir  decision  of  September  26, 1878^  the  relocations  of  Smith  and 
Glute  were  adjudged  to  be  illegal  and  void,  and  their  applications  for 
recognition  were  dismissed.  In  this  deeision  you  confined  the  scope 
of  your  inquiry  to  the  consideration  of  the  legal  rights  of  Smith  and 
Clute,  as  relocators,  and  did  not  pass  upon  the  merits  or  regularity  of 
the  entry  of  Vandief  et  a/.,  but  left  all  questions  relating  to  the  regu- 
larity of  said  entry  for  examination  and  adjustment  when  the  entry  was 
reached  and  examined  on  its  merits  in  its  regular  order.  In  this  there 
was  no  error. 

Messrs.  Smith  and  Glute  have  attempted  to  relocate  a  mining-^daim 
which  has  becgi  entered  and  paid  for,  with  full  knowledge  of  the  exist- 
ence of  the  entry ;  and  the  theory  of  their  case  is,  that  tliey  haye  a  legal 
riffht  to  relocate  a  claim  at  any  tune  prior  to  the  issuance  of  patent  or 
foalure  of  the  parties  making  uie  entry  to  perform  the  necessary  labor, 
and  make  the  necessary  improvements  thereon. 

If  the  theoiy  of  the  relocators  is  correct  on  this  point,  they  have  a 
standing  as  paiides  in  interest  for  the  purposes  of  this  case,  and  it  is  not 
material  whether  the  entry  of  Yandief  et  al,  was  regular  or  irregular; 
but  in  so  far  as  they  seek  to  attack  the  regularity  of  the  entry,  and  to 
contest  matters  arising  prior  to  the  time  it  was  made,  their  ^tahu  is  that 
of  protestants  only,  and  they  could  have  no  right  of  appeal  from  your 
decision  in  any  event. 

As  it  would  be  had  practice  for  this  department  to  take  original  juris- 
diction over  matters  not  involved  in  your  decision,  and  not  subject  to 
appeal  if  they  were  involved,  the  questions  relatinff  to  the  regularity  of 
the  entry  made  by  Vanclief  et  ai.  vndl  not  be  considered. 

That  part  of  the  statute  under  which  the  relocators  daim  whidi  is 
material  to  the  consideration  of  this  case  is  in  the  following  words,  viz: 
[See  part  I.,  section  2324,  page  3.] 

By  act  approved  June  6,  1874,  (18  Stat.,  61,)  the  time  within  whidi  the 
first  annual  expenditure  required  to  be  made  on  claims  located  prior  to 
May  10,  1872,  was  extended  to  January  1,  1875. 

This  case,  therefore,  presents  the  nued  question  of  .law,  whether  or 
not  after  a  mining  daim  has  been  entered  and  paid  for,  it  is  subject  to 
relocation  by  strangers  between  the  date  of  entry  and  the  date  on  whidi 
a  patent  is  issued,  in  the  event  that  the  persons  making  the  entry  fail  to 
perform  the  labor  or  make  the  improvements  required  by  section  2324 
of  the  Revised  Statutes  of  the  United  States.  It  has  already  been  stated 
that  this  inquiry  would  be  confined  to  events  occuring  subsequently  to 
the  date  of  uie  entry  of  Yandief  et  cd. 

The  proof  presented  by  Messrs.  Smith  and  Olute,  shows  that  no  work 
was  p^ormed  or  improvements  made  bv  Yandief  et  al,y  between  Jan- 
uary 16, 1878,  the  date  of  the  entry,  and  April  28,  1878,  the  date  of  the 
alleged  relocation. 

Admitting,  for  the  purpose  of  the  argument,  that  a  mine  can  be  rdocated 
after  entry,  it  is  manifest  that  such  rdocation  can  only  be  madeaifter  for- 
feiture ;  and  as  no  forfeiture  can  take  place  until  one  year  alter  entry,  it 
is  dear  that  tiie  proofs  presented  in  this  case  are  insufficient,  and  the 
relocations  premature.  On  their  own  construction*  of  the  law,  Messrs. 
^mith  and  C^ute  could  have  acquired  no  right  to  relocate  prior  to  January 
17,  1879,  and  then  only  in  the  event  that  Yandief  et  al.  should  fail  to 
improve  it  during  the  year  subsequent  to  entry. 
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The  consideration  of  thie  oaae  might  well  be  dosed  at  this  point,  but 
as  I  think  the  interests  of  the  government  and  those  of  mining  claim- 
ants demand  that  the  legal  question  should  be  disposed  of,  in  so  far  as 
lies  within  the  power  of  this  department  to  do  so,  I  deem  it  proper  to 
proceed  with  the  oonsideration  of  the  question. 

At  the  outset  it  is  proper  to  remark  that  by  the  mining  laws  of  the 
United  States  three  distinct  classes  of  titles  are  created,  viz : 

1.  Title  in  fee-simpla 

2.  Title  bj  possession. 

3.  The  complete  equitable  title. 

The  first  vests  in  the  grantee  of  the  government  an  indefeasible  title, 
while  the  second  vests  a  title  in  the  nature  of  an  easement  only.  The 
first  being  an  absolute  grant  by  purdiase  and  patent  without  condition, 
is  not  defeasible,  while  tiie  second  being  a  mere  right  of  possession  and 
enjoyment  of  profits  without  purchase,  and  upon  condition,  may  be  de- 
feated at  any  time,  by  the  failure  of  the  party  in  possession  tocomply 
with  the  condition,  viz :  To  perform  the  labor  or  make  the  annual  im- 
provement required  by  the  statute.  The  equitable  title  accrues  imme- 
diately upon  purchase,  for  the  entry  entitles  the  purchaser  to  a  patent, 
and  tiie  right  to  a  patent  once  vested  is  equivalent  to  a  patent  issued. 
Stark  Of.  Starrs,  6  Wall.,  418. 

Section  2824  Revised  Statutes,  has  reference  solely  to  titie  by  right 
of  possession,  and  does  not  in  any  way  conflict  with  tities  acquired  by 
purchase ;  tor,  in  the  latter  case,  both  must  be  in  one  and  the  same  per- 
son. A  title  by  right  of  possession  is  the  lowest  grade  of  title  known 
to  the  mining  laws ;  the  next  is  the  equitable  title  which  accrues  upon 
purchase  and  entry,  while  the  third  and  final  grade  is  the  fee-simple, 
which  is  acquired  by  patent,  evidencing  the  legal  title  and  merging 
therein  both  the  possessory  and  equitable  titles. 

Where  lands  are  acquired  under  the  pre-emption  laws,  it  sometimes 
occurs  that  the  legal  tltie  may  be  in  one  person,  and  a  superior  equity 
in  another ;  but  tms  cannot  occur  under  the  operation  of  the  mining 
laws,  for  aU  legal  and  equitable  adverse  tities  and  claims  must  be  pre- 
sented to  and  passed  upon  hj  the  courts,  prior  to  the  issuance  of  patent, 
or  be  considered  as  stale  and  abandoned. 

The  question  was  expressly  decided  by  Mr.  Justice  Field  in  the  case 
of  the  Eureka  Mining  Company  v$.  Richmond  Mining  Company.  (4 
Sawyer,  C.  C.  Reports,  818.) 

The  possessory  right  provided  for  by  section  2824,  Revised  Statutes, 
may  continue  for  an  indefinite  term  of  years,  and  can  .only  be  terminated 
by  a  failure  of  the  claimant  to  comply  with  the  terms  of  the  statute,  and 
an  assertion  of  daim  to  the  land  by  another ;  but  there  is  nothing  in  the 
law  which  requires  a  party  in  possession  to  purchase  the  land  from  the 
government,  and  if  he  complies  with  the  mw  relating  to  possessory 
ri^ts,  his  titie,  for  all  practical  purposes,  is  as  good  as  though  it  were 
secured  by  patent. 

Section  2324  provides,  in  terms,  that  a  possessory  claim  may  be  relo- 
cated at  any  time  prior  to  the  issuance  of  patent,  if  the  necessary  labor 
or  improvement  shall  be  neglected  for  one  year ;  but,  ^^a  person  ought 
not  to  think,  if  he  have  the  letter  on  his  side,  that  he  hath  the  law  on  all 
cases.**  (Plowden.)  ^^  No  statute  shall  be  interpreted  so  as  to  be  inconr 
venient  or  against  reason."    (Cawdree's  case,  6  Rep.) 
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«  The  words  of  a  statate  ought  not  to  be  expounded  to  destroy  nat- 
ural jufltioe."    (Story,  p.  81.) 

The  purpose  6i  the  requirement  of  the  law  was  to  obviate  an  abuse 
which  had  assumed  formidable  proportions  in  the  mining  reciona.  In 
the  early  history  of  mining  operations  in  this  country,  it  was  the  univer- 
sal practice  of  miners  to  assemble  together  and  make  laws  for  the  gov- 
ernment of  the  mining  district  where  they  resided.  These  hvwa  were 
generally  very  liberal  in  the  matter  of  possessory  rights  and  tLtlea»  and 
great  areas  of  land  were  covered  by  duly  recorded  mining-daimB,  upon 
which  no  work  had  been  done  or  improvements  made  for  a  long  aeries 
of  years. 

Under  the  rulings  of  the  local  <K)urts,  these  claims  operated  as  a  cloud 
upon  the  title  to  the  land,  and  retarded  the  progress  and  development 
of  the  mining  industries  of  i^e  country.  In  order,  theref ore»  to  put  an 
end  to  this  abuse,  and  encourage  the  purchase  of  the  lands  from  the 
goyemment,  and  the  consequent  estabUshment  of  permanent  industries, 
Congress  wisely  provided  that  possessory  rights  should  exist  only  as 
long  as  the  specified  amount  of  work  was  annually  performed. 

The  object  of  the  law  being  to  encourage  the  purchase  of  mineral  lands, 
it  would  be  manifestly  improper  for  this  Department  to  so  construe  the 
law  as  to  destroy  the  purpose  which  Congress  had  in  view  in  enacting  it. 

The  mining  laws  require  certain  acts,  in  the  nature  of  conditions  pre- 
cedent, to  be  performed  before  an  entry  is  made,  and  the  validity  of  the 
entry  is  made  to  depend  upon  the  facts  existing  at  the  time  it  is  made, 
and  not  upon  anything  which  the  claimant  may  do,  or  omit  to  do,  after- 
wards. 

These  precedent  requirements  are  specifically  set  out  in  section  2325 
Revised  Statutes,  and  it  is  made  your  duty,  in  the  regular  order  of  busir 
ness,  to  see  that  they  have  been  complied  with,  and  thereupon  to  issue 
a  patent  for  the  mine  in  accordance  with  the  calk  of  the  location  and 
entry;  yet  it  seldom  occurs,  owin^  to  the  great  number  of  mining  en- 
tries allowed  and  the  gravity  of  uie  questions  involved,  than  an  eatry 
can  be  examined  and  patented  until  months,  and  sometimes  years,  after 
it  is  made. 

Such  a  construction  would,  in  my  opinion,  be  repugnant  to  the  intent 
of  the  statute. 

The  true  rule  of  law  goveming  entries  of  the  public  lands,  to  which 
mineral  lands  form  no  exception,  is  that  when  the  contract  of  purdiase 
is  completed  by  the  payment  of  the  purchase-money  and  the  issuance  of 
the  patent  certificate  by  the  authorized  agents  of  the  Government,  the 
purchaser  at  once  acquires  a  vested  interest  in  the  land,  of  which  he 
cannot  be  subsequently  deprived,  if  he  has  complied  with  the  require- 
ments of  the  law  prior  to  entry;  and  the  land  thereupon  ceases  to  be  a 
part  of  the  pubhc  domain,  and  is  no  longer  subject  to  the  operation  of 
the  laws  governing  the  disposition  of  the  pubhc  lands.  In  such  cases 
there  is  a  part  performance  of  a  contract  of  sale  whidi  entitles  the  pur- 
chaser to  a  specific  performance  of  the  whole  contract  without  further 
action  on  his  part  When  the  proofs  are  made  and  the  purchase-money 
paid,  the  equitable  title  of  the  purchaser  is  complete,- and  the  patent 
when  issued  is  evidence  of  the  regularitv  of  the  previous  acts,  and  relates 
to  the  date  of  entry,  to  the  exclusion  of  all  intervening  claims. 
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III  short,  an  entry  made  is  in  all  reepeots  equivalent  to  a  patent  issued, 
in  so  fiir  as  third  parties  are  concerned. 

in  support  of  these  yi^ws  I  cite  the  following  acUudicated  cases :  Car- 
rol vs.  Safford,  8  Howard,  441 ;  Landes  vs.  Brant,  10  Howard,  348 ;  Les- 
sees of  Frendi  e$  (mI,  vs,  Spencer  et  cU.,  21  Howard,  240 ;  Witherspoon 
vs.  Duncan,  4  Wallace,  210 ;  Stark  vs.  Starrs,  6  Wallace,  418 ;  Whitney 
vs.  Frisbie,  9  Wallace,  187 ;  Irrine  vs.  Irvine,  9  Wallace,  617 ;  Barney  vs. 
Ddtpti^  Oct  Term,  1878,  U.  S.  Sup.  Oourt ;  Cruise  on  Real  Property, 
▼oL  6,  pp.  610,  611. 

As  the  doctrine  is  firmly  established  that  where  several  concurrent  acts 
are  necessary  to  make  convevance,  the  original  act  shall  be  preferred, 
and  all  subsequent  acts  shall  have  relation  to  it,  it  is  held  that  an  entry 
made  is  equivalent  to  a  patent  issued,  within  the  meaning  and  intent  of 
section  2824  of  the  Revised  Statutes.  The  attempted  rdocation  of  the 
tract  in  question  by  Messrs.  Smith  and  dute  was  void  at  its  inception, 
and  was  properly  rejected. 

Tour  decision  is  affirmed  for  the  reasons  stated. 

BBOBIVKB — ^EXPEKDITUBK. 

Tho  entry  of  a  mine  in  the  interest  of  the  receiver  of  a  distziot  land-oi&oe  is  im- 
proper. 

In  estimating  the  $600  expenditures,  essential  to  authorize  entry,  improvements 
made  by  former  locators  who  had  abandoned  their  claim  cannot  be  included. 

Secretary  Schurz  to  Commissioner  WiUiamsan,  June  28,  1879. 

On  April  24,  1876,  Andrew  M.  Embry  made  application  for  patent 
for  1,600  linear  feet  on  the  Del  Norte  lode,  Central  C^ty  land-distrid;,  Col- 
orado, and  made  entry  ci  the  same  on  August  22,  1876,  per  mineral 
entry  No.  782. 

On  BCarch  27,  1878^  William  H.  Morgan  filed  affidavits  in  your  office 
alleging  that  neither  the  applicant  for  patent  nor  his  grantors  had  made 
the  expenditures  on  said  lode  required  by  law  to  entitie  him  to  apatent, 
and  that  the  expenditures  made  by  said  appMcant  and  his  grantors  did 
not  exceed  in  value  the  sum  of  twenty  d<^lars. 

On  April  9, 1878,  you  ordered  a  hearing  to  determine  the  value  of  the 
improvements  made  on  said  lode,  by  whom,  and  when  made,  and  the 
testimony  was  taken  before  the  derk  of  the  district  court  of  Qilpin 
oonnty,  Colorado,  in  June,  1878. 

On  December  20,  1878,  you  decided  that  neither  the  applicant  nor  his 
grantors  had  made  the  necessary  expenditures  on  the  mine  to  entitle 
mm  to  a  patent,  and  you  accordmgly  held  his  entry  for  cancellation ; 
and  he  has  appealed  from  your  decision. 

The  proofe  in  this  case  diow  that  the  application  for  patent  is  based 
on  a  location  made  on  January  1, 1876,  by  Edward  W.  Henderson,  (re- 
ceiver of  the  land-office,)  and  Robert  B.  Smock. 

The  abstract  of  title  shows  that  on  February  29, 1876,  Smock  con- 
vqred  his  interest  in  the  mine  to  Henderson,  and  Henderson  deeded  the 
mine  to  Andrew  Embry  on  April  1,  1876. 

Smock  testified  at  the  toial  that  he  transferred  his  interest  in  the 
mine  to  Henderson  for  the  purpose  of  facilitating  the  procurement  of 
a  patent ;  and  Henderson  testified  that  as  he  was  receiver  of  the  land- 
offioe,  he  doubted  the  propriety  of  making  the  entry  in  his  own  name, 
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and  therefore  conveyed  to  Embry,  and  that  Embry  was  reaJly  acting  as 
trustee  for  himself  and  Smock,  and  that  they  were  the  actual  owners  of 
the  mine. 

The  testimony  shows,  and  it  is  admitted  by  Henderson,  that  no  im- 
provements were  made  on  the  mine  between  the  date  of  location  and 
the  date  of  entry. 

On  January  2,  1878,  Embry,  with  the  knowledge  and  consent  of 
Henderson  and  Smock,  leased  the  mine  to  Daniel  R  Miller,  who  ap- 
pears to  have  subsequently  done  about  twenty  dollars'  worth  of  work 
on  it. 

Smock  was  a  witness  for  Embry  when  he  made  his  final  proof  and 
entry,  and  testified  that  the  improvements  made  by  Embry  and  his 
grantors  on  the  Del  Norte  were  worth  not  less  than  five  hnndred  dol- 
lars, and  that  he  (Smock)  owned  no  interest  whatever  in  said  property— 
statements  which  are  wholly  untrue.  The  testimony  in  this  case  shows 
clearly: 

First.  That  the  conveyances  from  Smock  to  Henderson,  and  from 
Henderson  to  Embry,  were  fraudulent. 

Second.  That  in  the  entry  of  this  mine  by  the  receiver  of  the  local 
land-office,  through  his  agent  Embry,  that  officer  was  guihty  of  a  direct 
violation  of  the  order  of  this  Department  of  August  3,  1876,  and  the 
instructions  of  your  office  of  August  23,  1876. 

Third.  That  the  affidavit  of  Smock,  dated  April  24,  1876,  wherein  he 
stated  that  five  hundred  dollars*  worth  of  improvements  had  been  made 
on  the  Del  Norte  lode  by  Embry  and  his  grantors,  and  that  he  owned 
no  interest  in  the  property,  was  false,  and  the  entry  was  therefore  based 
upon  fraudulent  proof  in  so  far  as  relates  to  the  value  of  the  improve- 
ments made  on  the  lode. 

Fourth.  That  the  statement  of  the  deputy  surveyor  contained  in  the 
field-notes  of  survey,  that  five  hundred  dollars'  worth  of  improvements 
had  been  made  on  tiie  Del  Norte  lode  by  the  claimant  and  his  grantors, 
was  untrue,  although  not  intentionally  so,  as  the  deputy  inadvertently 
included  in  his  field-notes  the  improvements  which  had  been  made  by 
other  parties  under  locations  which  had  been  abandoned. 

Fifth.  That  neither  the  applicant  nor  his  grantors  had  done  any  work 
or  made  any  improvements  on  the  Del  Norte  lode  between  the  date  of 
location  and  the  date  of  entry  thereof,  and  that  the  entry  is  therefore 
illegal. 

On  the  trial  of  this  case,  testimony  was  introduced  to  the  effect  that 
more  than  five  himdred  dollars'  worth  of  work  had  been  done  on  this 
lode  some  years  ago,  when  it  was  claimed  by  various  parties  under 
former  locations,  and  vms  known  as  the  Jones  lode  and  Doubloon  lode, 
which  said  locations  had  been  abandoned  long  prior  to  the  time  the  Dd 
Note  location  was  made. 

It  was  also  shown  that  Smock  had  some  years  ago  purchased  an  inter- 
est in  the  abandoned  Jones  lode«  and  it  is  sought  to  make  the  work  done 
on  the  abandoned  Jones  location  available  as  improvements  made  on  the 
Del  Note  lode  in  the  disposition  of  this  case. 

With  reference  to  this  question,  it  is  only  necessary  to  say  that  the 
Jones  lode  having  been  al^doned,  and  the  claim  relocated  under  sec- 
tion 2324  of  the  Revised  Statutes,  all  rights  whidi  had  beem  acquired 
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by  the  location  and  improvements  of  the  Jonee  lode  were  lost  bj  the 
abandonment  of  that  lode,  and  no  person,  no  matter  what  his  relations 
may  have  been  to  the  old  location,  can  now  daim  any  benefits  arising 
from  improvements  made  on  it  prior  to  abandonment.  The  claim  of  the 
applicants  is  based  upon  the  location  of  January  1, 1876,  and  as  it  is 
clearly  shown  that  the  law  had  not  been  complied  with,  and  that  the 
entry  was  allowed  on  false  and  fraudulent  proofs,  there  is  no  error  in 
your  deoision  holding  it  for  cancellation. 

IOWA   Vi^.    BONANZA. 

▲  failure  on  the  part  of  an  adTorse  olaimant  to  prosecute  his  suit  to  judgment  with 

reasonable  diliffenoe,  shall  be  a  waiver  of  his  claim. 
The  question  of  diligence  in  the  prosecuting  of  a  pending  suit  is  as  much  a  question 

for  the  determination  of  the  court  as  any  other  question  of  law  or  fact  which 

nukj  arise  in  the  progress  of  the  case,  and  one  which,  after  the  court  has  acquired 

juzisdiction,  should  be  left  for  its  determination. 

Secretary  Schurz  to  Commissioner  Williamson^  June  25,  1879. 

I  have  considered  the  case  of  the  Iowa  Mining  Company  vs.  the  Bo- 
nanza Mming  Company,  involving  certain  mineral  lands  in  the  Vir- 
ginia mining  district,  Carson  City  kmd-district,  Nevada,  on  appeal  from 
your  decision  of  October  11, 1878,  adverse  to  the  Iowa  company. 

The  facts  of  this  case,  as  they  are  made  to  appear  by  the  record,  are 
as  follows :  On  January  11, 1876,  the  Bonanza  Mining  Company  made 
application  for  patent  for  593  linear  feet  on  the  Lucky  Baldwin  lode,  to- 
gether with  200  feet  in  width  of  surface-grotmd,  situated  in  the  Virginia 
nuning-district.  Storey  county,  Nevada,  and  gave  due  notice  thereof  by 
publication,  and  by  posting  a  copy  of  the  notice  and  plat  on  the  claim 
in  the  manner  prescribed  by  law. 

On  March  11,  1876,  two  adverse  claims  were  filed  against  said  applica- 
tion for  patent,  one  by  W.  B.  Murdock,  and  the  other  by  the  Iowa  Min- 
ing Company.  Suit  was  commenced  by  Murdock  in  the  district  court 
for  the  first  judicial  district  of  Nevada,  on  March  11,  1876,  but  this 
action  was  voluntarily  dismissed  by  the  plaintiff  on  November  13,  1876, 
as  shown  by  the  certificate  of  the  clerk  of  said  court. 

On  April  7, 1876,  the  Iowa  Mining  Company  conunenced  suit  on  its 
adverse  claim  in  the  same  coiurt,  by  filing  a  complaint  and  causing  a 
sonunons  to  be  issued ;  and  it  is  shown  by  a  certificate  of  the  clerk  of 
said  court,  dated  May  24,  1878,  that  service  had  not  been  perfected  on 
the  defendant,  and  no  further  steps  taken  by  the  plaintiff  in  the  prose- 
oation  of  said  suit. 

On  this  state  of  facts  you  decided  that  the  Iowa  Company  had  waived 
its  adverse  daim  by  a  failure  to  prosecute  said  suit  with  reasonable  dili- 

enoe,  and  that  the  Bonanza  Company  was  entitled  to  a  patent  for  the 
id,  on  fully  complying  with  the  requirements  of  the  mining  law. 
In  this  I  tnink  you  erred.  Section  2326  of  the  Revised  Statutes  pro- 
vides as  follows :  ^'  Where  an  adverse  daim  is  filed  during  the  period  of 
publication,  it  shall  be  upon  oath  of  the  person  or  persons  making  the 
same,  and  shall  show  the  nature,  boundaries  and  extent  of  such  adverse 
daim ;  and  all  proceedings,  except  the  pubUcation  of  notice  and  making 
and  filing  of  the  affidavit  ihereof,  shall  be  stayed  until  the  controversy 
shall  have  been  settled  or  dedded  by  a  court  of  competent  jurisdiction, 
or  the  adverse  claim  waived.    It  shall  be  the  duty  of  the  adverse  daim- 
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ant,  within  thirty  days  after  filing  his  claini,  to  commence  proceedings 
in  a  court  of  competent  jurisdicUon  to  determine  the  question  of  the 
right  of  possession,  and  prosecute  the  same  with  reasonable  dili- 
gence to  final  judgment,  and  a  failure  so  to  do  shall  be  a  waiver  of  his  ad- 
verse claim."  Said  section  also  provides  for  the  filing  of  a  certified  copy 
of  the  judgment-roll,  an  entry  of  the  land,  and  the  issuance  of  patents 
in  conformity  with  the  decree  of  the  court 

This  statute  provides  in  plain  terms  that  a  failure  on  the  part  of  an 
adverse  claimant  to  prosecute  his  suit  to  judgment  with  reasonable  dili- 
gence, shall  be  a  waiver  of  his  claim ;  but  it  does  not  provide,  either  in 
terms  or  by  necessary  implication,  that  you  shall  decide  what  constitates 
reasonable  diligence,  while  suit  is  pending  in  court. 

There  can  be  no  question  but  that  the  State  court  of  Nevada  has 
acquired  jurisdiction  over  this  cause,  and  it  is  equally  dear  that  the  ob- 
ject of  the  law  was  to  require  parties  claiming  an  adverse  interest  in 
land  included  in  an  application  for  patent  to  try  the  right  of  possession, 
and  have  the  controversy  determined  by  the  State  courts  before  a  patent 
was  issued. 

^<  Where  a  court  has  jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause."  (Elliott  vs,  Peirsol,  1  Peters,  p. 
340.) 

The  question  of  diligence  in  the  prosecution  of  a  pending  suit  is  as 
much  a  question  for  the  determination  of  the  court  as  any  other  ques- 
tion of  law  or  fact  which  may  arise  in  the  process  of  the  case,  and  one 
which,  after  the  court  has  acquired  jurisdiction,  should  be  left  for  its 
determination.  I  do  not  think  it  was  the  intention  of  Congress  that  you 
should  decide  what  constitutes  reasonable  diligence  in  the  prosecution 
of  a  suit  pending  in  a  court  of  competent  jurisdiction,  for  such  a  pro- 
ceeding would  necessarily  interfere  with  matters  which  the  court  alone 
should  determine. 

Under  such  a  practice  it  might  occur  that  you  would  hold  that  rea- 
sonable diligence  had  not  been  exercised,  and  issue  a  patent ;  while  the 
court  might  hold  otherwise,  and  give  judgment  for  the  adverse  claimant ; 
and  the  result  would  be  a  conflict  of  authority  and  a  confusion  of  titles, 
which  would  compel  the  successful  parties  to  resort  to  further  expensive 
litigation  by  bill  in  equity  to  procure  titie  to  the  land  which  had  been 
adjudged  to  belong  to  them  by  the  courts. 

1  am  of  opinion  that  the  proper  practice  in  cases  of  this  character  is 
for  the  defendant,  if  in  his  opinion  the  suit  is  not  prosecuted  with  rea- 
sonable diligence  to  move  the  court  to  dismiss  the  case  for  want  of 
prosecution,  and,  if  the  motion  is  granted,  cause  the  judgment  to  be 
certified  to  your  office,  when  a  patent  can  be  issued  without  conflict 
with  the  jurisdiction  of  the  courts  or  the  rights  of  the  parties  in  interest 

Your  decision  is  reversed  for  the^easons  stated,  without  prejudice  to 
the  rights  of  either  party ;  and  further  proceedings  will  be  stayed  to 
await  the  result  of  said  suit. 
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ADYEBSB  CLAIM  FILED  ON   SUNDAY. 

In  the  ftbfienoe  of  a  law  to  the  oontraryf  an  adverse  claim  may  be  filed  on  Sunday  or 
oat  of  ofBoe  hours  if  the  local  officers  are  willing  to  receive  it ;  thoagh  they,  are 
not  required  to  receive  adverse  claims  or  transact  other  business  except  during 
regular  office  hours* 

Secretary  Schurz  to  Commissioner  Williamson,  July  17,  1879. 

I  bare  -considered  the  appeal  of  George  A.  Sayer  and  Samuel  Gk>ld- 
stone  from  your  dedsion  of  March  30, 1878,  rejecting  the  adverse  claim 
of  the  appellants  to  the  application  of  the  Hoosac  Consolidated  Gold  and 
Silver  Mming  Company  for  a  patent  for  1,500  linear  feet  of  the  *' Dolly 
Yarden  Mine,"  Secret  Cafion  mining  district,  Eureka,  Nevada,  for  the 
reason  that  said  adverse  daim  was  not  filed  within  the  time  required 
by  law. 

Ton  held  that  '^officers  are  not  expected  nor  required  to  transact 
official  business  after  office  hours,  nor  to  have  their  offices  open  for  the 
transaction  of  business  on  Sunday.  And  as  this  adverse  claun  can  only 
be  considered  as  filed  on  Monday,  the  17th  of  September,  1877,  it  must 
be  rejected." 

From  the  statement  of  facts  presented  in  this  case,  it  appears  that  the 
60th  day  of  publication  of  notice  of  the  application  fell  on  Sunday, 
September  16,  1877 ;  that  about  10  P.  M.  of  the  previous  day  Mr.  Sayer 
presented  his  adverse  claim  and  tendered  fees  for  the  filing  of  the 
same  to  the  register  of  the  land-office,  who  refused  to  receive  said 
adverse  daim  or  the  fees  for  filing  the  same ;  that  on  the  following  day 
Mr.  Sayer  presented  the  adverse  claim  to  the  receiver  of  said  land-office, 
who  accepted  it,  filed  it,  and  received  the  fees  for  the  same. 

While  it  is  true  that  officers  are  not  expected  or  required  to  transact 
business  out  of  office  hours  or  on  Sunday,  still  there  is  no  law  of  the 
United  States  prohibiting  them  from  doing  such  business.  Nor  am  I 
able  to  find  any  law  of  the  State  of  Nevada  which  prohibits  the  trans- 
action of  ordinary  business  on  the  Sabbath  day. 

Both  of  said  officers  might  properly  have  refused  to  receive  such  ap- 
plication either  out  of  office  hours  or  on  the  Sabbath  day,  but  i£e 
receiver  did  receive  the  adverse  claim  and  filed  the  same,  and  by  so 
doing,  if  suit  was  commenced  within  the  time  prescribed  by  law,  I  am 
of  the  opinion  that  the  rights  of  the  appellants  were  protected  Your 
decision  is  therefore  reversed. 

ADBLAIDE  VS,    GAMP  BIBD. 

Where  mining  locations  oross  eaeh  other,  and  there  is  reason  to  believe  that  a  contest 
may  arise  in  futare,  the  rights  of  neither  party  should  be  prejudiced  prior  to  a 
judicial  determination  thereof,  by  annecessaxy  Kabtnduim  or  reddmdvm  danses 
in  the  patent. 

In  this  case,  notwithstanding  the  applicants  for  patent  have  not  entered  and  do  not 
seek  a  patent  for  the  surface-ground  embraced  in  the  opposing  company's  claim 
at  the  intersection  of  the  two  claims,  yet  as  their  vein  may  extend  into  the  other 
party's  land  and  not  intersect  the  other  party's  vein,  an  excepting  clause  will  be 
inserted  in  the  pateut  as  broad  as  the  granting  clause  therein.  Bnoh  excepting 
clause  is  given  in  full. 

Secretary  Schurz  to  Commissioner  WiUiamson,  July  21, 1879. 

I  have  considered  the  application  of  Patrick  Gallagher  and  CharleB 
Gallagher  for  patent  for  the  Gamp  Bird  mining-claim,  entry  No  130  of 
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survey  No  237,  in  the  CalifomiA  miniiig-district,  Fairplay  land-disirict^ 
Colorado. 

The  facts  of  this  case  are  as  follows,  viz :  A  suryej  of  said  nmung- 
claim  was  completed  by  Deputy  Surveyor  W.  H.  Bradi^  on  June  9, 1877, 
and  approved  by  the  surveyor-general  of  Colorado,  on  July  21, 1877. 
By  said  survey  the  Camp  Bird  claim  is  represented  as  a  parallelogram 
1,500  feet  in  length  by  300  feet  in  width,  and  the  amount  of  land  con- 
tained within  the  boundaries  thereof  is  represented  as  10.277  acres. 
The  survey  of  this  lode  crosses  the  "  Adelaide  lode  "  at  nearly  right 
angles,  and  the  amount  of  surface-ground  contained  within  the  Adelaide 
claim  at  the  point  of  intersection,  is  2.972  acres.  The  preliminary  pro- 
ceedings for  patent  appear  to  have  been  in  strict  conformity  with  the 
requirements  of  the  mining-law,  and  no  adverse  daim  was  filed  or  suit 
commenced  during  the  period  of  publication. 

On  November  19,  1877,  said  applicants  made  entry  of  7.305  acres  of 
surface-ground  of  said  minin^-claam,  being  the  exact  amount  of  land 
contained  within  the  survey  thereof,  after  deducting  the  surface-ground 
contained  in  the  Adelaide  daim  at  the  point  of  intersection,  viz.,  2.972 
acres. 

In  the  pubUshed  notice  of  said  application  for  patent,  the  amount  of 
land  applied  for  is  stated  as  being  7.305  acres. 

On  August  12,  1878,  counsel  for  the  Adelaide  Consolidated  Silver 
Mining  and  Smelting  Company  filed  in  your  office  the  protest  of  H.  D. 
Cooke,  president,  and  John  B.  Magruder,  superintendent  of  the  Adelaide 
company,  in  which  it  was  alleged  that  the  description  of  the  Camp  Bird 
daim,  as  shown  by  the  official  survey,  was  not  suffidently  specific 
for  the  protection  of  the  interests  of  the  Adelaide  company,  and  that  it 
was  quite  possible  that  the  Camp  Bird  company  intended  to  take  the 
land  at  the  point  of  intersection  of  the  two  claims. 

Said  protestants  also  stated  that  important  testimony  had  been  pre- 
pared impeaching  the  regularity  and  good  faith  of  the  Camp  Bird  appli- 
cation, and  asked  that  a  clause  be  inserted  in  the  patent  issued  on  the 
Camp  Bird  daim,  excepting  and  excluding  the  area  in  conflict  with  the 
Adelaide  claim. 

On  October  18, 1878,  counsel  for  the  applicant  for  patent  addressed  a 
letter  to  your  office,  in  which  they  stated :  '^  Our  survey,  appHcation,  and 
entry  all  exduded  the  surface-ground  in  conflict  with  the  Adelaide,  and 
that  si^ch  surface  conflict  may,  in  the  usual  terms,  be  excepted  from  our 
patent.  No  unusual  clauses  of  reservation  are  therefore  necessary,  nor 
will  they  be  accepted  by  us ;  and  the  right  to  ore  at  point  of  inliersecting 
lodes,  must  necessarily,  under  the  statutes,  be  left  to  judicial  determina- 
tion in  event  of  future  dispute  upon  point  of  priority." 

On  November  21,  1878,  counsd  for  the  Adelaide  company  submitted 
certain  affidavits,  wherein  it  was  alleged  that  during  the  period  of  publi- 
cation the  owners  of  the  Addaide  daim  were  assured  by  the  owners  of 
the  Camp  Bird  daim,  and  by  their  attorney,  that  the  Camp  Bird  daim 
was  not  intended  to  interfere  with  the  Adelaide  claim,  or  appropriate 
any  part  of  the  same,  and  that  the  priority  of  location  of  the  Adelaide 
clium  was  admitted.  On  this  state  of  facts  you  dedded  to  approve  the 
Camp  Bird  application,  and  to  issue  a  patent  thereon  containing  the  fol- 
lowing clause,  viz : 


LAND  OFFICE  BULIKG8.  247 

^'Tbat  the  grant  hereby  made  is  restricted  to  the  land  hereinbefore 
described,  which  Uee  outside  of  the  area  of  the  intersection  of  the  Camp 
Bird  survey  with  the  surface-ground  of  the  Adelaide  lode,  there  being 
excepted  and  excluded  from  thui  conveyance  all  surface-ground  contained 
in  the  Adelaide  location,  as  shown  by  tbe  foregoing  description,  to- 
gether with  all  veins,  lodes,  and  ledges  lying  and  being  therein,  to  which 
the  said  Adelaide  mining-claim  is  entitled  by  reason  of  its  said  location." 

Tou  also  decided  that  the  Adelaide  owners  had  been  admitted  to  the 
record  as  parties  in  interest,  and  were  entitled  to  the  right  of  appeal 
from  your  decision.  Both  parties  have  appealed  from  your  decision, 
and  have  filed  elaborate  arguments  in  support  of  their  objections. 

Section  2322  of  the  Revised  Statutes  defines  the  possessory  rights  of 
location  of  mining-claims  to  be  as  follows,  viz :  The  locators  of  all  mining 
locations  heretofore  made,  or  which  shall  hereafter  be  made,  on  any  min- 
eral vein,  lode,  or  ledge  situated  on  the  public  domain,  their  heirs  and  as- 
signs, where  no  adverse  claim  exists  on  the  10th  day  of  May,  1872,  so 
long  as  they  comply  with  the  laws  of  the  United  States,  and  with  State, 
Territorial,  and  lood  regulations  not  in  conflict  with  the  laws  of  the 
United  States  governing  their  possessory  title,  shall  have  the  exclusive 
right  of  possession  and  enjovment  of  all  the  surface  included  within  the 
lines  of  their  locations,  and  of  all  veins,  lodes,  and  ledges  throughout 
their  entire  depth,  the  top  or  apex  of  which  Mes  inside  of  such  surface 
tines  extended  downward  vertically,  although  such  veins,  lodes,  or  ledges 
may  so  &r  depart  from  a  perpendicular  in  their  course  downward  as  to 
extend  outside  the  vertical  side  Unes  of  such  sm-faoe  locations.  But 
their  right  of  possession  to  such  outside  parts  of  such  veins  or  ledges 
shall  be  confined  to  such  portions  thereof  as  Ue  between  vertical  planes 
drawn  downward  as  above  described,  through  the  end-lines  of  their  lo- 
cations, so  continued  in  their  own  direction  that  such  planes  will  inter- 
sect such  exterior  -p^irtB  of  such  veins  or  ledges.  And  nothing  in  this 
section  shall  authorize  the  locator  or  possessor  of  a  vein  or  lode  which 
extends  in  its  downward  course  beyond  the  vertical  lines  of  his  claim,  to 
enter  upon  the  surface  of  a  daim  owned  or  possessed  by  another. 

The  language  of  this  section  is  clear  and  specific  in  defining  the  rights 
of  possession  which  the  locators  of  a  mining-claim  are  entitled  to  enjoy, 
and  I  find  nothing  in  the  law  which  can  be  construed  as  limiting  the 
right  of  a  patentee  to  the  enjoyment  of  less  rights  and  privileges  than 
he  could  lawfully  claim  prior  to  the  issuance  of  a  patent. 

The  only  law  relating  to  cross  lodes  is  found  in  section  2836  of  the 
Revised  Statutes,  and  is  in  these  words :  Wh^e  two  or  more  veins  in- 
tersect or  cross  ^tch  other,  priority  of  title  shall  govern,  and  such  prior 
location  shall  be  entitied  to  all  ore  or  minend  contained  within  the 
apace  of  intersection ;  but  the  subsequent  location  shall  have  the  right 
of  way  through  the  space  of  intersection  for  the  purposes  of  the  con- 
Tenient  working  of  the  mine.  And  where  two  or  more  veins  unite,  the 
oldest  or  prior  location  shall  take  the  vein  below  the  point  of  union,  in- 
cluding all  the  space  of  intersection. 

Under  this  statute  the  rights  of  the  parties  are  made  to  depend  upon 
the  fact  of  actual  intersection  of  the  veins  and  priority  of  location ; 
matters  which  it  is  the  peculiar  province  of  the  judicial  tribunals  to  de- 
termine ;  yet  in  cases  where  minmg  locations  cross  each  other,  and  there 
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is  reason  to  believe  that  a  contest  may  arise  in  future,  the  rights  of 
neither  of  the  parties  in  interest  should  be  prejudiced  prior  to  a  judicial 
determination  thereof  by  the  insertion  of  unnecessary  /utbendum  or  red- 
dendum clauses  in  the  patent. 

In  this  case  the  Gamp  Bird  Company  Ijias  not  entered,  and  is  not  ask* 
ing  for  a  patent  for  the  surface-ground  embraced  in  the  Adelaide  claim 
at  the  point  of  intersection  of  ti^e  two  claims ;  yet  its  yein  may  extend 
through  the  ground  belonging  to  the  Adelaide  and  still  not  intersect 
with  the  Addaide  vein,  jk  that  event  the  right  of  the  Camp  Bird 
owners  to  pursue  said  vein  through  the  ground  of  the  Adelaide  at  the 
point  of  intersection  of  the  two  claims  is  vested  by  law,  and  ought  not 
be  limited  by  the  patent ;  while  on  the  other  hand,  the  right  of  the 
owners  of  the  Adelaide  to  pursue  their  vein  is  equally  well  protected  bj 
the  statute,  and  should  not  be  prejudiced  by  the  grant  to  the  Camp 
Bird  company.  Under  the  circumstances  of  the  case,  the  only  way  by 
which  the  interests  of  both  parties  can  be  fully  protected  is  by  making 
the  excepting  clause  in  favor  of  the  Adelaide  company  as  broad  as  the 
granting  clause  to  the  Camp  Bird  company ;  for,  by  so  doing,  both 
will  receive  all  that  the  law  gives  them,  and  neither  will  have  any  legal 
advantage. 

It  is  a  familiar  principle  of  law  that  a  reservation  in  a  reddendtun 
clause  in  a  deed  by  a  grantor,  to  be  valid,  must  be  made  to  one  of  the 
^antors  and  not  to  a  stranger  to  the  deed  [2  Bl.  Com.  299 ;  Co.  Litt. 
4t ;  Touchs  80;  Cruise  Dig.,  tii  32,  c.  24,  s.  1.,]  and  I  am,  therefore^ 
of  opinion  that  the  exception  should  be  contained  in  the  habenduan 
dause. 

The  f ollowii^  form  will,  in  my  opinion,  fully  protect  the  interests  of 
both  parties,  viz :  "  Have  given  and  granted,  and  by  these  presents  do 
give  and  grant,  unto  the  said  Patrick  Gallagher  and  Charlei3  GaUaghear, 
and  to  their  heirs  and  assigns,  the  said  mining  premises  hereinbefore 

described  as '-  with  the  exclusive  right  of  possession  and  enjoyment 

of  all  the  land  included  within  the  exterior  lines  of  said  survey  not 

herein  expressly  excepted  from  these  presents,  and  of linear  feet  of 

the  said  Camp  Bird  vein,  lode,  ledge,  or  deposit,  for  the  length  herein- 
before described,  throughout  its  entire  depth,  although  it  may  eater  the 
land  adjoining,  and  also  of  all  other  veins,  lodes,  ledges,  or  depositB 
through  their  entire  depth,  the  tops  or  apexes  of  which  he  inside  of  the 
exterior  lines  of  said  survey  at  the  surface,  extended  downward  vertically, 
although  such  veins,  lodes,  ledges,  or  deposits  in  their  downward  course 
may  so  far  depart  from  a  perpendicular  as  to  extend  outside  the  side 
lines  of  said  survey :  jRrovidedy  That  the  right  of  possession  hereby 
granted  to  such  outside  parts  of  said  veins,  lodes,  ledges,  or  deposits 
shall  be  confined  to  such  portions  thereof  as  lie  between  vertical  planes 
drawn  downward  through  the  end  lines  of  said  survey  at  the  surface,  so 
continued  in  their  own  direction  that  such  vertical  planes  will  intersect 
such  exterior  parts  of  said  veins,  lodes,  ledges,  or  deposits ;  exceptuur 
and  excluding,  however,  all  that  portion  of  said  surface-ground  embraced 
by  mineral  survey  No.  254  of  the  Adelaide  mining-daun,  and  also  ex- 
cepting and  excluding  all  veins,  lodes,  ledges,  or  deposits,  the  top  or 
apex  of  which  lie  inside  of  the  exterior  Unes  of  said  Adelaide  survey  at 
the  surface,  extended  downward  vertically,  or  which  have  been  therein 
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diflcoTared  or  developed :  Provided^  That  nothing  contained  in  this 
grant  is  intended  to  interfere  with  the  legal  rights  of  said  claimants  in 
case  said  veins  are  found  on  exploration  to  intersect  with  each  other." 

Inasmuch  as  the  owners  of  tne  Adelaide  lode  failed  to  file  an  adverse 
daim  and  commence  suit  Within  the  period  prescribed  by  law,  I  am  of 
opinion  that  your  ruling  that  they  were  entitled  to  the  right  of  appeal, 
as  parties  in  interest,  was  erroneous. 

Your  decision  is  modified  in  accordance  with  the  views  above^  ex- 
pressed. 

Under  date  of  July  25, 1879,  the  Secretary  issued  the  following  addi- 
tional instructions  in  this  case : 

*'  You  are  hereby  instructed  to  insert  in  the  form  prescribed  in  said 
decisicm  the  words  '  fifteen  hundred '  so  as  to  make  the  clause  read  as 
follows ;  *  *  *  ( with  the  exclusive  right  of  possession  and  enjoy- 
ment of  all  the  land  included  within  the  exterior  lines  of  said  survey  not 
herein  expressly  excepted  from  these  presents,  of  fifteen  hundred  linear 
feet  of  said  Camp  Bird  vein,  lode,  ledge,*  etc." 

NKW  IDBIA  MINING   GOHPANT. 

The  departmental  deoiaion  of  Angnat  4,  1871,  rejected  the  application  of  this  com- 
pany for  a  patent  for  certain  quickailYer  mines  in^'resno  ooonty,  Calif omia 
beoanae : 

1.  Some  of  the  necessary  steps  were  taken  in  direct  violation  of  the  orders  of  the 

proper  officers  of  the  Interior  Department. 

2.  Tne  evidence  was  defective  in  not  showing  that  the  proper  notice  and  diagram 

were  posted  ap  on  the  premises,  and  in  not  identifying  the  claims  alleged  in  the 
petition  or  advertisement. 

8.  liiere  was  not  sufficient  proof  of  the  citizenship  of  the  claimants,  and  the  amoimt 
of  land  exceeded  that  aathorized  by  law. 
On  review  it  is  held : 

L  That  the  surveyor-general  and  register  and  receiver  cannot  properly  be  said  to 
have  disobeyed  their  orders,  as  they  were  ordered  not  to  receive  any  application 
for  mineral  claims  within  the  boandaries  of  the  Panoche  Grande  Bancho,  as  it  is 
shown  that  said  rancho,  according  to  the  petition  and  decree,  is  located  some 
ten  miles  distant  from  the  New  Idria  mines. 

2.  The  proof  of  posting  notice  and  diagram  is  still  defective.  The  identity  of  the 
daims  is  now  satisfactorily  shown. 

S.  The  defect  in  proof  of  citizenship  was  cured  by  the  mining  act  of  May  10,  1872. 
The  departmental  decision  was  erroneous  as  to  the  quantity  of  land  that  could 
be  entered  on  locations  made  prior  to  July  26,  1866.  The  quantity  is  only  lim- 
ited by  the  local  mining  laws  and  regulations  in  force  at  the  date  of  location. 
The  amount  of  480  acres,  the  quantity  applied  for,  is  in  excess  of  tiie  quantity 
that  could  properly  be  located  by  the  parties  from  whom'^e  New  Idria  com- 
pany derive  title. 

The  departmental  decision  of  August  4,  1871,  is  sustained,  and  the  application  for 
patent  denied. 

Secretary  Sehurz  to  Cammiseioner  WUUamsony  Jtdy  26,  1879. 

I  have  considered  the  application  of  the  New  Idria  Mining  Company 
of  Oalifomiai  for  a  reconsideration  of  departmental  decision  of  August 
4,  I87I9  rejecting  the  application  of  said  company  for  a  patent  for  480 
acres  of  mmeral  land  situate  in  Fresno  county,  in  the  State  of  Calif  omia. 

The  application  for  patent  was  rejected  for  the  following  reasons : 

^'Firsi  Some  of  the  necessary  steps  in  the  case  were  teken  in  direct 
violation  of  the  orders  of  the  proper  officers  of  the  Interior  Department.'' 

"  Second.  The  evidence  is  defective  in  not  showing  that  the. proper 
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notioe  and  diagram  were  posted  up  on  the  premises,  and  in  not  idanti- 
fying  the  claims  alleged  in  the  petition  or  advertisement.'' 

"  Third.  There  is  not  sufficient  proof  of  the  citizenship  of  the  daim- 
ants,  and  the  amount  of  land  dauued  exceeds  that  authorized  bj  law.*" 

The  application  for  this  review  was  filed  in  this  department  December 
15,  1871,  and  was  rejected  by  departmental  decision  of  April  27,  1872. 
On  June  15,  1872,  however,  my  predecessor,  Hon.  0.  DeWo,  revoked 
tiie  departmental  decision  of  April  27, 1872,  and  directed  that  the  ap- 
plication should  stand  for  consideration  as  if  said  decision  had  not  heea 
made. 

The  petition  of  said  company  for  review  requests  an  opportanity  to 
be  heard  on  the  objections  raised  to  the  application  for  patent  in  the 
decision  of  August  4,  1871,  and  also  to  furnish  testimony  in  support  of 
tile  citizenship  of  its  stoddiolders  and  officers. 

No  proceedings  have  been  taken  in  the  case  since  the  order  of  my 
predecessor  of  June  15,  1872,  above  mentioned,  looking  to  final  action 
on  the  petition  for  review,  until  the  present  time,  owin^  to  the  fact  that 
the  right  of  said  company  to  a.  patent  for  the  tract  daimed  has  been 
questioned  both  in  Congress  and  in  the  courts  by  William  McGarrahan, 
who  alleged  that  said  mines  were  situate  within  me  limits  of  the  Bancho 
Panoche  Grande,  owned  by  him. 

It  having  been  finally  determined  by  the  Supreme  Court  of  the 
United  States  (see  United  States  vs.  Gomez,  23  Howard,  326 ;  1  Wal- 
lace, 698 ;  3  Wallace,  752 ;  9  Wallace,  298,  and  McGarrahan  vs.  Mining 
Company,  6  Otto,  316,)  that  the  Panoche  Grande  claim  was  fraudulent 
and  invalid,  and  that  Mr.  McGarrahan  had  no  right  to  any  land  there- 
under, and  no  action  having  been  taken  by  Congress  looking  to  a  fur- 
ther suspension  of  the  proceedings  in  this  case,  I  think  the  application 
should  now  be  taken  up  and  the  questions  involved  decided.  Parties 
who  bring  their  cases  before  this  department  have  a  right  to  have  them 
acted  upon  and  determined  within  a  reasonable  time.  The  first  objec- 
tion to  the  application  was  that  "  some  of  the  necessary  steps  in  the 
case  were  taken  in  direct  violation  of  the  orders  of  the  proper  officer  of 
the  Interior  Department."  This  objection  refers  to  the  action  taken  by 
the  surveyor-general  of  California,  and  the  register  and  receiver  of  the 
United  States  land-office  at  San  Francisco,  m  causing  a  survey  to  be 
made  of  the  tract  claimed  by  the  New  Idria  company,  and  in  receiving 
the  application  to  purchase  the  same,  and  publishing  the  notices  required 
by  the  act  of  July  26,  1866.     (14  Statutes,  p.  251.) 

Your  office,  by  letters  of  April  18th  and  May  23,  1867,  and  Februazy 
1  and  August  18,  1868,  instructed  the  surveyor-general  of  California, 
and  the  registers  and  receivers  in  whose  land-districts  the  Bancho 
Panoche  Grande  and  New  Idria  mines  were  supposed  to  be,  not  to  re- 
ceive any  application  for  mineral  claims  within  the  boundaries  of  said 
rancho. 

Notwithstanding  these  instructions,  the  surveyor-^neral  caused  the 
mine  to  be  surveyed,  and  the  register  and  receiver  of  the  San  Frandsoo 
land-district  received  the  application  of  said  company  to  purchase  the 
tract  described  in  the  survey,  published  a  notice  of  the  fact  that  such 
appHcation  had  been  made,  and  at  the  expiration  of  said  publication  al- 
lowed the  entry  and  received  payment  therefor. 
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This  action,  in  view  of  the  instructions  received,  and  the  proceedings 
pending  in  Congress,  was  very  improper,  and  should  have  been  visited 
with  such  punishment  as  the. department  at  that  time  had  the  power  to 
inflict. 

Upon  such  application  being  made,  said  officers  should  have  submitted 
it  to  the  department,  giving  their  reasons,  if  any  they  had,  why  the 
same,  notwithstanding  me  instructions  received,  should  be  allowed ;  and 
if,  as  it  subsequently  was  made  to  appear,  the  mine  or  the  tract  included 
within  the  application  was  not  within  the  boun(Wies  of  the  Panoche 
Qrande  Bancho,  that  fact  should  have  been  explained.  As  above  stated, 
I  think  it  is  dear  beyond  a  reasonable  doubt  that  said  mineral  claim  is 
is  not  within  the  boundaries  of  the  Panoche  Qrande  Bancho,  as 
described  in  the  petition  of  Gk>mez  to  the  Mexican  governor  for  the 
grant,  nor  in  the  decree  of  the  district  court,  which  was  subsequentiy 
set  aside. 

In  Gbmez'  petition  he  says,  ''  I  pray  your  excellency  to  be  pleased 
to  concede  me  in  property,  the  place  known  by  the  name  of  Padoche 
Grande,  bounded  on  the  north  by  Don  Julian  Ursula ;  on  the  south  by 
the  serrania  (mountain  range ;)  on  the  eiist  by  the  Valle  de  los  Tulares, 
and  on  the  west  by  Don  Francisco  Arias,  which  tract  contains  three 
square  leagues — a  littie  more  or  less,  as  shown  by  the  map  which,  in 
due  time,  I  will  present  more  correctly  drawn  than  the  one  now  pre- 
sented." 

In  the  decree  of  the  district  court  confirming  said  claim,  it  is  de- 
scribed as  follows :  '^  The  tract  of  land  situated  in  tiie  county  of  Fresno, 
State  of  Oalif  ornia,  known  by  the  name  of  Panoche  Grande,  bounded 
northerly  by  the  lands  of  Don  Julian  Ursula ;  southerly/  by  the  hills ; 
easterly  by  the  valley  of  the  Tulares,  and  westerly  by  the  lands  of  Don 
Francisco  Arias,  containing  four  square  leagues  of  land,  and  no  more ; 
provided  that  that  quantity  is  contamed  within  the  boundaries  aforesaid, 
and  provided,  also,  if  a  less  quantity  is  contained  within  the  boundaries 
aforesaid,  that  confirmation  of  such  less  quantity  is  hereby  made  to  said 
claimant ;  and  for  a  more  particular  description  of  which  said  lands  ref- 
erence is  hereby  made  to  the  map  contained  in  the  transcript  of  the  case.'* 

It  will  thus  be  seen  that  the  boundaries  of  the  rancho  mentioned  in 
the  petition  and  in  the  decree  of  the  court  are  the  same,  and  if  the  grant 
had  been  finally  confirmed  it  must  have  been  located  within  the  limits 
therein  describBd. 

The  southern  boundary  of  the  lands  of  Don  Julian  Ursula,  known  as 
the  "Panoche  de  San  Juan  y  los  Oarrisolitos,"  formed  the  northern 
boundary  of  the  Panoche  Grande  Bancho,  according  to  the  calls  of  the 
petition  and  decree.  That  rancho,  having  been  confirmed,  was  located 
and  surveyed,  and  a  patent  therefor  issued  July  30,  1867. 

The  western  boundary  of  the  Panoche  Grande  Bancho  was  the  lands 
of  Francisco  Arias,  called  ''  Beal  de  los  Aguilas."  This  rancho  was  loca- 
ted and  surveyed,  and  a  patent  issued  therefor  September  23,  1869. 

Two  of  t))A  boundaries,  therefore,  of  the  Panoche  Grande  Bancho,  had 
such  rancho  ever  existed,  were  definitely  fixed  by  adjoining  ranchos. 

The  southern  boundary  of  said  Panoche  Grande  Buicho  was  the  moun- 
tains or  hills.  This  boundary  would  not  have  been  fixed  further  south 
than  the  chain  of  mountains  forming  the  southerly  boundary  of  the 
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Panoche  valley,  which  are  more  than  fifteen  miles  south  of  the  northerl j 
boundary  of  the  Panoche  Grande  on  a  true  hne. 

The  Bancho  Panoche  de  San  Joan  y  los  Carrisolitos  is  located  in  town- 
ships 11,  12,  and  13  south,  ranges  9  and  10  east,  M.  D.  M. 

The  Bancho  Beal  de  los  Aguilas  is  located  in  townships  13  and  14 
south,  ranges  7,  8,  and  9  east. 

The  southern  boundary  of  the  Panoche  valley  is  in  townships  15  and 
16  south.  The  southern  boundary  of  said  Panoche  Grande,  th^-efore, 
if  it  had  been  located  according  to  the  calls  of  the  petition  and  decree, 
must  have  been  at  least  ten  miles  north  of  the  New  Idria  mine  as  loca- 
ted— said  mine  bein^  located  partly  in  township  17  south  and  partly  in 
the  northern  part  of  township  18  south,  range  12  east.  As  a  matter  of 
fact,  therefore,  neither  of  said  officers,  while  they  may  be  said  to  have 
committed  an  unwarrantable  presumption  in  giving  construction  to  said 
orders,  can  be  properly  said  to  have  disobeyed  the  orders  issued  to  them. 
It  is  true  that  a  survey  of  said  rancho  was  made  under  the  instructions 
of  the  surveyor-genersd  of  Califomia,  in  accordance  with  the  provisions 
of  the  act  of  Congress,  approved  June  2,  1862.  (12  Statutes,  410.)  In 
said  act  it  is  provided,  "  but  nothing  in  the  law  requiring  the  executive 
officers  to  survey  land  claimed  or  granted  under  any  laws  of  the  United 
States,  shall  be  construed  either  to  authorize  such  officers  to  pass  upon 
the  validity  of  the  titles  gr&nted  by  or  under  such  laws,  or  to  give  any 
greater  effect  to  the  surveys  made  by  them  than  to  make  such  surveys 
prifnafctcie  evidence  of  the  true  location  of  the  land  claimed  or  granted." 

This  survey,  therefore,  simply  gave,  if  all  other  provisions  of  law  in 
relation  to  surveys  had  been  compHed  with,  a  prima  facie  location  to 
the  grant,  if  one  had  ever  existed.  The  prima  facie  location,  however, 
would  be  overturned  by  the  fixed  boundaries  of  the  grant,  as  described 
in  the  petition  and  decree ;  and  said  survey  having  located  the  rancho  a 
long  dutanoe  from  where  it  could  have  been  located  according  to  the 
calls  of  said  petition  and  decree,  it  had  no  force  or  effect. 

The  supreme  court  of  the  State  of  California,  in  the  case  of  McGar- 
rahan  vs.  Maxwell  et  cU.,  (28  California,  75,)  decided  that  said  survey  of 
the  Panoche  Grande  Bancho  not  having  been  published  as  required  by 
the  act  of  1860,  was  not  prima  facie  evidence  of  the  true  location  of 
said  grant. 

No  appeal  was  taken  from  said  decision  by  Mr.  McGarrahan. 

I  must,  therefore,  conclude  that  the  lands  upon  which  said  mineral 
claim  is  located  never  were  within  the  limits  described  in  the  petition  of 
Gomez  for  the  Panoche  Grande  Bancho,  and  had  said  rancho  been  conr 
firmed,  it  could  never  have  been  located  so  as  to  include  said  mines. 

The  testimony  submitted  to  remove  the  second  objection  of  the  de- 
cision of  August  4,  1871,  in  so  far  it  relates  to  the  posting  of  a  notice 
and  diagram  upon  the  mine,  is  still  defective  in  not  showing  the  date  on 
which  said  notice  and  diagram  were  posted  on  the  mine,  and  the  date  on 
which  they  ceased  to  remain  so  posted. 

The  third  section  of  the  act  of  July  26, 1866,  (14  Stats.,  251,)  pro- 
vides, ^^  that  upon  the  filing  of  the  diagram  as  provided  in  the  second 
section  of  this  act,  and  posting  the  same  in  a  conspicuous  place  on  the 
daini,  together  with  a  notice  of  intention  to  apply  for  a  patent,  the  reg- 
ister of  me  land-office  shall  pubUsh  a  notice  of  the  same  in  a  newspaper 
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pttblished  nearest  the  location  of  said  daim,  and  shall  also  post  such 
notice  in  his  office  for  the  period  of  ninety  days  ;  and  after  the  expira- 
tion of  such  period,  if  no  adverse  claim  shall  have  been  filed,  it  shall  be 
the  duty  of  the  surveyor-general,  upon  application  of  the  purty,  to  sur- 
vey the  premises  and  make  a  plat  thereof,  endorsed  with  his  approval, 
designating  the  number  and  description  of  the  location,  the  value  of  the 
labor  and  improvements,  and  the  character  of  the  vein  exposed ;  and 
upon  the  payment  to  the  proper  officers  of  five  dollars  per  acre,  together 
with  the  cost  of  such  survey,  plat  and  notice,  and  giving  scUis/actory 
enidence  thcU  said  diagrcun  cmd  notice  have  been  posted  on  tlie  claim 
during  said  period  of  ninety  day  8^  the  register  of  the  land-office  shall 
transmit  to  tiie  General  Land  (Office  said  plat,  survey,  and  description, 
and  a  patent  shall  issue  for  the  same  thereupon." 

Whether  the  notice  and  diagram  were  posted  upon  the  said  claim 
during  the  time  of  the  publication  in  the  newspaper  or  not,  is  not  shown 
by  the  affidavits  filed. 

In  relation  to  the  last  clause  of  the  second  objection,  it  is  shown  that 
at  the  same  time  that  the  New  Idria  company  applied  for  a  patent  for 
the  New  Idria  mine,  it  also  appUed,  or  gave  notice  that  it  would  apply, 
for  patents  ior  mines  called  tiie  Victoria  and  Morning  Star.  The  three 
notices  published  had  reference  to  three  distinct  and  separate  mines. 
The  New  Idria  mine  embraced  within  its  limits  two  mines  located  prior 
to  its  location,  viz.,  the  San  Carlos  and  the  Molina.  At  the  time  the  ap- 
plication was  filed,  however,  the  San  Carlos  and  the  Molina  had  been 
purchased  by  the  New  Idria  company,  and  their  location  merged  in  the 
location  of  said  mine,  all  three  being  consoUdated  as  one. 

Some  misunderstanding  seems  to  have  existed  at  .the  time  the  depart- 
mental  decision  above  mentioned  was  made,  as  to  these  different  mines, 
viz :  whether  the  Morning  Star  and  the  San  Carlos  were  one  and  the 
same,  or  the  Victoria  and  the  Molina  were  the  same ;  this  has  been 
satisfactorily  explained,  and  all  doubt  upon  the  question  removed. 

The  objections  contained  in  the  last  dause  of  the  decision  of  August, 
1871,  relate  to  the  proof  of  citizenship  of  the  claimants  and  the  amount 
of  land  included  in  the  appUcation. 

These  propositions  will  be  considered  separately. 

At  the  time  said  appUcation  was  filed,  liie  company  presented  proof 
showing  that  it  was  incorporated  on  the  25th  of  July,  1858,  under  the 
general  laws  of  the  State  of  Califomia,  with  a  capital  stock  of  $23,000, 
divided  into  115  shares,  among  eleven  shareholders.  This  was  not  con- 
sidered sufficient  proof  of  citizenship,  and  proof  was  required  of  the 
citizenship  of  each  of  the  shareholders. 

By  the  7th  section  of  the  act  of  May  10,  1872,  (17  Statutes,  91,)  it  is 
provided  that  "  proof  of  citizenship  under  this  act,  or  the  acts  of  July 
'26, 1866,  and  July  9,  1870,  in  the  case  of  an  individual,  may  consist  of 
his  own  affidavit  thereof,  and  in  case  of  an  association  of  persons  unin- 
corporated, of  the  affidavit  of  their  authorized  agent,  made  on  his  own 
knowledge  or  upon  information  and  behef,  and  in  case  of  a  corporation, 
organized  under  the  laws  of  the  United  States,  or  of  any  State  or  Ter- 
ritory of  the  United  States,  by  the  filing  of  a  certified  copy  of  their 
charter  or  certificate  of  incorporation.^^  (See  section  2321  of  Bevised 
Statutes.) 
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The  rule  of  eyidence  as  to  citizexiBhip  presoribed  in  this  act  has  been 
established  since  the  decision  above  referred  to  was  made,  and  in  my 
opinion  cures  the  defect  therein  mentioned.  The  application  for  patent 
in  this  case  is  for  480  acres  of  mineral  land. 

The  location  upon  which  this  application  is  based  was  made  by  H.  F. 
Pitt,  P.  Collins,  and  H.  G.  Balenger,  December  13,  1854,  and  embraced 
660  acres  of  land,  including  the  San  Carlos  and  Molina  mines — ^the  latter 
named  mines  having  been  purchased  in  by  the  applicant. 

The  location  of  the  New  Idria  mine  by  the  parties  above  mentioned, 
was  made  in  supposed  conformity  with  the  rules  and  regulations  of  the 
San  Carlos  district,  adopted  December  4,  1854,  which  authorized  a  per- 
son or  an  association  of  persons  to  enter  160  acres  of  land  bearing  silver 
and  quicksilver  ore.     Sec.  2d  of  the  act  July  26,  1866,  reads  as  fallows: 

''  And  be  it  further  enacted^  That  whenever  any  person  or  association 
of  persons,  claim  a  vein  or  lode  of  quartz  or  other  rock  in  place,  bearing 
goldf  silver,  cinnabar,  or  copper,  having  previously  occupied  and  im- 
proved the  same  according  to  the  local  customs  or  rules  of  miners  in 
the  district  wh^e  the  i^ame  is  situated,  and  having  expended  in  actual 
labor  and  improvement  thereon  an  amount  not  less  than  one  thousand 
dollars,  and  in  regard  to  whose  possession  there  is  no  controversy  or 
opposing  claim,  it  shall  and  may  be  lawful  for  said  claimant,  or  associa- 
tion of  claimants,  to  file  in  the  local  land-office  a  diagram  of  the  same,  so 
extended,  laterally  or  otherwise,  as  to  conform  to*  the  local  laws,  customs, 
and  rules  of  miners,  and  to  enter  such  tract  and  receive  a  patent  there- 
for, granting  such  mine,  together  with  the  right  to  follow  such  vein  or 
lode  with  its  dips,  angles,  and  variations,  to  any  depth,  although  it  may 
enter  the  land  adjoining,  which  land  adjoining  shall  be  sold  subject  to 
this  condition." 

In  the  departmental  decision  above  referred  to^  it  was  held  in  e£fect 
under  the  advice  of  Assistant  Attorney-General  Smith,  that  the  quantity 
of  land  which  may  be  entered  on  locations  made  prior  to  the  passage 
of  the  act  of  1866,  was  limited  by  the  last  proviso  of  the  4th  section  of 
said  act,  which  reads  as  follows :  '^  And  provided  further^  That  no  per- 
son may  make  more  than  one  location  on  the  same  lode,  and  not  more 
than  three  thousand  feet  shall  be  taken  in  any  one  claim  by  any  associa- 
tion of  persons.'^ 

This,  I  think,  was  an  erroneous  construction  of  the  law.  In  my 
opinion,  by  the  2d  section  of  the  act  of  July,  1866,  the  claims  thereto- 
fore located,  if  in  accordance  with  the  local  mining  laws  and  regulations, 
were  authorized  to  be  entered,  although  they  might  include  a  greater 
quantity  than  three  thousand  feet  on  a  lode.  The  condition  of  things 
which  existed  in  the  mining-district  prior  to  the  passage  of  any  act  of 
Congress  on  the  subject,  must  be  taken  into  consideration  in  constru- 
ing me  law.  Throughout  the  whole  mineral  region  adventurous  persons 
had  explored  for  mineral  wealth-;  in  some  instances  they  had  located 
valuable  mines,  and  in  order  to  protect  those  mines  and  their  rights, 
they  had  adopted  laws,  rules  and  regulations,  which  were  enforced  by 
the  miners  with  great  rigor.  In  this  condition  of  things  the  act  of  186*6 
was  passed,  and  the  language  used,  in  my  opinion,  fully  justifies  the 
conclusion  that  Congress  intended  that  the  locations  inade  under  the 
circumstances  above  mentioned,  should  stand  if  they  conformed  to  the 
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roles  and  regnlationB  of  the  particular  mioing-district  in  which  the  mine 
was  situated.  This  view  of  the  law  is  confirmed  by  the  provisions  of 
the  act  of  May  10, 1872,  (17  Stat,  91.)  The  question  therefore  arises, 
was  this  location  in  accordance  with  the  rules  and  regulations  of  the  San 
CarloB  mining-Hlistriot^  in  which  the  mine  is  situated  ?  As  above  stated, 
the  regulations  of  that  district  authorized  a  person,  or  an  association  of 
persons,  to  hold  160  acres  of  land  bearing  silver  or  quicksilver  ore.  The 
locators  of  this  mine,  Pitt,  Collins,  and  Balenger,  seem  to  have  thought 
that  they  could  take,  under  their  local  rules,  a  trsbct  of  land  which  would 
include  as  much  in  the  aggregate  as  they  could  take  separately,  viz.,  160 
acres  for  each,  or  480  acres  in  the  aggregate ;  and  in  pursuance  of  such 
understanding  made  a  location  embracing  660  acres. 

This  location  was  subsequently  cut  down  to  480  acres  when  a  sur- 
vey thereof  was  made,  (the  first  survey  thereof  erroneously  including 
494.99  acres.) 

The  act  of  1866  did  not  legalize  locations  not  made  in  accordance 
with  the  local  rules  and  regulations,  nor  did  it  authorize  an  entry  of  a 
tract  included  within  such  unauthorized  location.  Under  the  local  rules 
and  regulations,  Pitt,  Collins,  and  Balenger,  as  an  association  of  persons, 
had  the  right  to  locate  a  tract  of  land  including  160  acres,  that  bore  the 
kind  of  ore  mentioned  in  their  local  laws ;  they  had  no  right  to  locate 
any  greater  quantity. 

Their  location,  therefore,  is  voidable,  at  least  as  to  the  excess  in- 
cluded therein.  The  New  Idria  company  could  acquire  from  them  no 
greater  rights  than  they  possessed  by  virtue  of  their  location,  and  by 
its  purchase,  therefore,  did  not  acquire  the  right  to  have  or  take  a  patent 
for  more  thsui  160  acres  of  land.  I  must,  therefore,  agree  with  the  de- 
partmental decision  of  1871,  in  holding  that  a  larger  quantity  of  land  is 
embraced  in  this  application  than  was  contemplated  or  authorized  by 
law.  The  application  for  a  reconsideration  of  Departmental  decision  of 
August  4,  1871,  and  the  issuance  of  patent  to  said  company  for  the  tract 
claimed,  is  denied,  for  the  reason  stated. 

COLOBABO  GBNTBAL  V8,   AMEBICAN    FLAG. 

Annaal  expenditures  upon  lode  claims  are  necessary  to  date  of  payment  ai^d  entry  ; 
and  the  fact  that  proceedings  in  oonrt  under  an  adverse  claim  have  been  pend- 
ing for  four  years,  does  not  waive  this  requirement.  A  claim  is  not  subject  to 
relocation  as  abandoned  ground,  until  the  expiration  of  the  year  next  succeeding 
iliAi  for  which  the  annual  expenditure  has  been  made.  No  person  out  of  posses- 
sioa  can  apply  for  patent. 

Acting    OammiaHoner  J,  M,  Armstrong  to  Regiater  and  Meceiver^ 

Centred  City,  Colorado,  August  20, 1879. 

The  x>apei^  ^  mineral  entry  No.  1,074,  lots  298,  A  and  B,  made  in  your 
office,  September  18, 1878,  by  the  American  Flag  Grold  Mining  Company, 
upon  the  American  Flag  or  Bennett  lode,  have  been  examined. 

On  the  19th  of  September,  1874,  two  adverse  claims  were  filed,  one 
by  the  Colorado  Central  Gk>ld  Mining  Company,  and  the  other  by  James 
and  H.  C.  Clark.  Application  for  patent  was  suspended,  and  suits  were 
commenced  within  thirty  days  by  these  adverse  claimants,  which  were 
determined  at  the  September,  1878,  term  of  court,  four  vears  after  their 
commencement,  in  favor  of  the  American  Flag  Qold  Mining  Company. 
Certified  copies  of  the  judgment-rolls  were  filed  in  your  office  Septem- 
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ber  18,  1878,  and  thereupon  entry  of  the  daim  and  payment  were  al- 
lowed. 

Subsequently,  but  on  the  same  day,  William  M.  Finlay  filed  an  affidayit 
protesting  against  the  issuance  of  patent  i&  the  American  Flag  Gold 
Mining  Company,  setting  forth  that  the  said  company,  for  more  than 
one  year  next  preceding  the  27th  day  of  May,  1876,  had  failed  and  en- 
tirely neglected  to  make  any  improvement  or  do  any  work  on  said 
property  as  required  by  law,  and  left  said  property  open  to  relocation 
and  occupation ;  that  on  the  27th  day  of  May,  1876,  finding  the  property 
thus  abandoned,  he  entered  upon  and  took  possession  of  said  daim, 
relocated  it,  sunk  a  shaft  more  than  ten  feet  deep,  and  on  the  SOth  of 
May  filed  a  copy  of  his  relocation  notice  in  the  office  of  the  county 
derk  of  Gilpin  county,  a  certified  copy  of  which  notice  is  made  a  part 
of  his  affidavit ;  that  since  the  27th  day  of  May,  1876,  he  had  continued 
in  quiet  possession  of  the  claim,  and  had  expended  more  than  eight 
hundred  dollars  thereon  for  improvements  and  labor.  He  asks  that  the 
entry  of  the  American  Flag  Gk>ld  Mining  Company  be  cancelled,  and  a 
hearing  ordered  relative  to  the  failure  of  said  company  to  make  the  ex- 
penditures on  the  claim  required  by  law,  and  to  his  relocation. 

On  the  21st  of  September,  1878,  the  company  filed  affidavits  to  show 
that  suffident  expenditures  had  been  made  by  it  during  the  time  in 
which  abandonment  is  alleged,  to  hold  its  possession  of  the  premises,  and 
that  it  had  hdd  continuous  possession  of  same.  One  of  the  afifiants 
further  testified  that  ihe  alleged  relocation  by  Finlay  was  made  by 
working  under  the  American  Fmg  claim  from  a  shaft  sunk  without  its 
surface  boundaries ;  and  that  the  affiant  had  held  a  conversation  with 
the  attorney  of  Finlay,  who  had  told  him  tha>t  Finlay's  relocation  was 
made  at  the  instance  of  the  Clarks,  parties  to  one  of  the  suits  then 
pending  in  the  courts  against  this  daim. 

There  is  no  question  that  up  to  the  date  of  publication  of  notice  the 
American  Flag  Qold  Mining  Companv  was  the  rightful  holder  of  this 
claim.  It  has  maintained  this  successfully  in  the  courts ;  but  the  judg- 
ment of  the  court  necessanly  related  to  matters  precedent  to  the  appli- 
cation for  patent,  and  extended  to  nothing  subsequent  and  such  prior 
right  was  the  only  thing  in  issue. 

The  statute  contemplates  no  interruption  of  the  annual  improvements 
until  this  entry  and  payment  of  purchase-money.  No  person  who  is  oui 
ofpossession  can  apply  for  patent,  and  one  in  possession  can  maintain 
it  only  in  the  prescribed  manner.  While  the  statute  prescribes  one  way 
in  which  this  possession  must  be  maintained,  it  exdudes  every  other. 

By  the  statutory  requirement,  the  first  annual  expenditure  on  this 
daim  should  have  oeen  made  by  January  1, 1875,  and  prior  to  that  date 
the  claim  was  not  subject  to  relocation ;  hence,  if  said  company  made 
its  annual  expenditure  by  said  date,  the  claim  was  not  subject  to  rdooa- 
tion  prior  to  January  1, 1876,  as  the  company  had  the  entire  year  of 
1875  in  which  to  make  the  next  annual  expenditure ;  and  if  such  ex- 
penditures were  made  for  the  year  ending  December  81,  1875,  or,  if  not 
so  made,  but  prior  to  May  27, 1876,  the  company  by  its  agents  reaomed 
work,  the  claim  was  not  subject  to  the  rdocation  of  Finlay. 

A  hearing  is  hereby  ordered  to  determine  the  facts. 
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HSVADA  BB8EBVOIB  DITOH  V8.  BI.T7B  POINT   PLACER. 

A  suit  commenced  before  a  court  of  one  Jadioial  district  against  a  daim  lying  and 
Bitnate  within  another  and  diiferent  district,  is  not  within  the  meaning  of  the 
statute  requiring  the  proceedings  to  be  commenced  in  a  opurt  of  *^  competent 
jurisdiction.^ 

AcHng  Commissioner  Armstrong  to  Megister  and  Receiver^  Marys- 

vilU,  Gal,,  8ept  12,  1879. 

I  hare  examined  the  papers  relating  to  the  adyerse  claim  of  the  Ne- 
Tada  Beeerroir  Ditch  (Company  against  the  application  for  patent  to  the 
north  half  of  the  Blue  Point  Placer. 

The  certificate  of  Thos.  H.  Beynolds,  clerk,  by  W.  Stevenson,  deputy 
derk  of  the  19th  judicial  district  court,  dated  April  14, 1879,  is  Med, 
showing  that  an  action  was  commenced  in  said  court  on  the  12th  day  of 
April,  1879,  wherein  the  Nerada  Beservoir  Ditch  Company  was  plaintiff 
and  Joseph  Bogers,  M.  J.  Crawford,  and  Bichard  Ecdeson  as  executor 
and  Susan  J.  HaErrey  as  executrix  of  the  last  will  and  testament  of  Wil- 
liam Hanrey,  deceased,  defendants,  to  determine  their  right  of  possession 
to  certain  mining-ground  la  Tucker  Flat  mining-district,  Yuba  county, 
California. 

The  19th  judicial  district  court  is  in  and  for  the  city  and  county  of 
San  Francisco.  The  county  of  Yuba,  in  which  the  mine  in  question  is 
situated,  is  in  th6  10th  judicial  district. 

Said  court  in  which  suit  was  conunenced  is  not  therefore  within  the 
judicial  district  embracing  this  daim,  and  I  find  nothing  in  the  laws  of 
California  giving  this  court  jurisdiction  in  the  case. 

Section  2326  U.  S.  Beyised  Statutes,  requires  the  adverse  claimant  ''to 
commence  proceedings  in  a  court  of  competent  jurisdiction,"  within 
thirty  days  after  filing  his  claim.  In  this  case  such  proceedings  were 
not  commenced  in  su<£  court.     The  adverse  claim  is  rejected. 

LINOOLN  LOnS. 

A  stiptdation  between  the  applicant  for  patent  and  a  party  claiming  adversely,  that 
Buoh  opposing  party  may  file  an  adverse  olaim  within  twenty  days  after  the  pe- 
riod of  pnblioation,  with  the  same  effect  as  if  filed  daring  such  period,  is  void 
and  of  no  effect,  as  the  statutory  period  of  sixty  days  within  which  an  adverse 
claim  may  be  filed  cannot  be  lengthened  or  abridged. 

Acting  Commissioner  Armstrong  to  Register  and  Receiver,  LeadviMe, 

Colorado,  September  19, 1879. 

In  the  mattar  of  the  application  for  patent  to  1,600  linear  feet  upon 
the  Lincoln  lode,  made  in  your  office,  July  31, 1875,  by  the  Lincoln 
Silver  Mining  Company,  of  Colorado,  which  application  was  suspended 
by  you  for  reasons  nereinalter  stated. 

No  adverse  claim  was  filed  during  the  period  of  publication,  but  a 
Btapnlation — setting  forth  that  J.  H.  Morrison,  James  McNassor,  and 
the  hdsp  of  Sylvester  Ferguson,  deceased,  claimed  to  own  a  portion  of 
the  land  applied  for  by  the  Lincoln  Silver  Mining  Company ;  that  it  was 
beBeved  by  the  parties  thereto  that  the  differences  existing  might  be 
hwmoniouffly  settled  and  suit  avoided ;  that  if  it  should  prove  that  no 
amicable  settlement  could  be  arrived  at,  then  the  said  Morrison  et  cU. 
should  be  at  liberty,  at  any  time  within  twenty  days  after  the  period  of 
publication  should  have  expired,  to  file  with  the  register  and  receiver  an 
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adrerse  claim  with  the  same  effect  as  if  filed  during  the  period  of  publi- 
cation, and  proceedings  under  the  application  for  patent  should  be  sus- 
pended by  the  register  and  receiver  until  the  matter  could  be  adjudicated 
by  the  courts — was  signed-  by  the  attorneys  of  the  respective  parties, 
and  filed  in  the  case. 

Within  the  period  of  twenty  days  after  the  expiration  of  the  period  of 
publication,  to  wit,  on  the  22d  of  October,  1876,  the  last  day  of  publi- 
cation being  the  9th  day  of  said  month,  an  adverse  claim  was  filed  with 
the  register  and  receiver,  as  provided  for  in  the  above-recited  stipula- 
tion ;  and  thereupon  proceedings  were  suspended  under  the  application 
and  suit  was  commenced  20th  November,  1875. 

By  certifiedcopv  of  court  minutes  it  appears  that  this  cause  was,  upon 
motion  of  plaintifirs  attorney,  continued  from  term  to  term,  and  on  the 
24th  December,  1878,  more  than  three  years  after  commencement  of 
action,  was  still  pending ;  and  it  does  not  appear  that  during  all  this 
length  of  time  any  motion  was  made  by  plaintiffs  for  a  rule  on  defend- 
ants to  plead,  or  that  issue  was  joined. 

Claimants  ask  that  said  adverse  claim  be  dismissed,  for  the  reasons, 
among  others — 

First.  That  the  said  adverse  claim  was  not  filed  during  the  period  of 
publication,  but  was  filed  after  such  period  of  publication  had  expired. 

Second.  That  said  adverse  claim  nas  been  waived-  by  negligence  of 
Morrison  et  cU.  in  prosecuting  the  suit. 

Section  2325  United  States  Bevised  Statutes  prescribes  that  <<  if  no 
adverse  claim  shaU  have  been  filed  with  the  register  and  receiver  of  the 
proper  land-office  at  the  expiration  of  the  sixty  days  of  publication,  it 
shaJOi  be  assumed  that  the  applicant  is  entitled  to  a  patent  upon  the  pay- 
ment to  the  proper  officer  of  five  dollars  per  acre,  and  that  no  adverse 
daim  exists ;  and  thereafter  no  objection  from  third  parties  to  the  issu- 
ance of  a  patent  shall  be  heard,  except  it  be  shown  that  the  applicant 
has  failed  to  comply  with  the  terms  of  this  chapter."  , 

The  succeeding  section  prescribes  the  manner  in  which  an  adverse 
claim  shall  be  filed  and  proceedings  stayed. 

Where  the  statute  is  mandatory,  and  prescribes  one  wt^  in  which  a 
thing  shall  be  done,  it  cannot  be  done  in  any  other  way.  The  statutory 
provision  being  that  an  adverse  claim  must  be  filed  within  the  period  of 
publication,  and  declaring  that  if  not  filed  within  such  period  '^  no  objec- 
tion from  third  parties  to  the  issuance  of  a  patent  shall  be  heard  except 
it  be  shown  that  appHcant  has  failed  to  comply  with  the  terms  of  tlus 
chapter,*'  it  is  mandatory  upon  the  register  and  receiver  and  upon  this 
office,  dtfy^r  the  expiration  of  such  period  of  publication,  to  recognize  no 
adverse  claim  and  hear  no  objection  whatever  to  the  issuance  of  a  patent, 
except  to  show  that  the  applicant  has  not  complied  with  the  terms  of 
said  chapter. 

It  is  not  within  the  power  of  applicants  for  patent  to  extend  oi;abridge 
the  period  of  publication.  If  they  can  by  stipulation  change  this  pro- 
vision of  law,  I  know  of  no  reason  why  they  might  not  avoid  any  other 
in  the  same  way;  and  to  admit  that  a  specific  mandatory  provision  of  a 
statute  can  be  avoided  by  agreement  of  the  parties  affected  by  it  would 
be  absurd  and  work  endless  confusion. 

Consent  camiot  give  jurisdiction  where  no  authority  of  law  is  given 
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over  the  Babject-niatter  to  be  adjudicated.  As  MorriBon  et  al,  failed  to 
oomplj  with  the  law,  bj  neglectmg  to  file  their  adverse  claim  within  the 
time  prescribed  by  law,  which  they  were  bonnd  to  know  and  understand, 
they  cannot  now,  even  by  agreement  with  their  opponents,  clothe  the 
TiimixT  and  receiver  with  a  power  not  granted  by  the  statute. 

Had  the  adverse  claim  been  properly  filed  within  the  period  of  publi- 
cation, the  question  as  to  whether  "  reasonable  dihgenoe  "  had  been  used 
in  the  prosecution  of  the  suit  filed  in  pursuance  thereof  within  thirty 
days  from  said  filing  of  the  adverse  daim,  would  have  been  a  matter  for 
the  court  to  determine,  and  not  this  office.  [See  decision  of  the  Hon. 
Secretary  of  the  Interior,  Iowa  Mining  Go.  vs.  The  Bonanza  Mining  Go*, 
June  25,  1879,  on  a  previous  page.] 

STATUTS  OF  UMITATION. 

AcHng  Commissioner  Armstrong  to  Smith  Bros,^  Peels  Marshy  Ni^ 

vadOy  Sept  20, 1879. 

The  fact  that  a  party  bases  his  right  to  a  patent  on  the  claim  that  he 
has  held  his  land  for  a  period  which  satisfies  the  statute  of  limitation  of 
his  State  or  Territory,  does  not  avoid  the  necessity  of  publishing  and 
posting  notices  of  his  application  for  patent  as  in  other  cases. 

HBAmJOHT  LODX. 

Locations  of  olaims  must  be  distinotly  marked  on  the  ground ;  and  all  records  of 
mining-daims  must  contain,  among  other  things,  such  a  description  by  refer- 
ence to  some  natural  object  or  permanent  monument  as  will  identify  the 

Aotual  expenditures  by  the  owners  of  a  mine  for  which  patent  is  sought  are  neces- 
sary. 

The  act  of  February  11,  1875,  credits  to  a  lode-claim  the  expenditures  made  in  run- 
ning a  tunnel  for  the  purpose  of  developing  the  lode  owned  by  the  proprietors 
of  uie  tonneL 

All  suryeys  of  mineral  claims  for  which  patent  is  sought  must  be  connected  with 
some  comer  of  the  public  surreys,  or  with  some  mineral  monument  or  perma- 
nent natural  object. 

Acting^  Commissioner  Armstrong  to  Hegister  and  Heeeiver,  BodiSy 

Calif omioy  October  20,  1879. 

On  the  4th  of  February,  1879,  Edward  COarke,  as  attorney  for  Qeorge 
S.  Dodge,  made,  in  your  office,  mineral  entry  No.  69  of  the  Headlight 
lode,  lot  No.  38,  in  Lake  mining  district.  Mono  county. 

On  the  7th  of  Jime,  1879,  the  attorneys  for  <<  Vivian  claimants"  filed 
protest  aganist  issue  of  patent  on  said  entry. 

EUery  O.  Ford,  Esq.,  attorney  for  Dodge,  has  filed  a  copy  of  the  loca- 
tion notice  of  the  Yivian  mine,  from  whicm  it  appears  it  was  located  by 
'William  A.  Kermode,  June  11,  1878,  conmiencmg  at  the  southeast  end 
line  of  the  Headlight  mine,  and  running  in  a  southeasterly  direction  to 
the  northwest  end  line  of  the  Monte  Ohristo  mine — 675  feet.  The 
Yivian  location  was,  therefore,  made  four  days  after  the  survey  of  the 
Headlight,  which  was  made  June  7,  1878.  While  in  the  Headlight  the 
location  notice  names  'Hhis  notice  and  monument,"  it  was  not  described 
in  any  manner  by  which  it  could  have  been  subsequently  identified,  and 
was,  in  fact,  not  referred  toat  cUlin  making  thejinal  suroey^  which  be- 
gan at' the  southeast  comer-post  of  the  Mammoth,  thus  not  even  assum- 
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ing  to  follow  the  calls  of  the  location  notice  of  record.  It  then  appears 
that  the  Mammoth  was  located  with  no  reference  whatever  to  any  naia- 
ral  object  or  monument  (so  far  as  the  record  shows,)  and  that  the  Head- 
light was  surveyed  by  attaching  it  to  the  Mammoth,  and  ignoring  any  at- 
tempt to  identify  its  locus  by  the  palpably  imperfect  reference  to  a  mon- 
ument, in  its  location  notice. 

I  am  reluctant  to  hold  any  dalm  void  because  of  uncertainty  of  de- 
scription in  the  original  location  notice,  and  am  in  no  case  incUned  to  do 
BO  where  the  true  location  can  be  identified,  and  the  possession  under  it 
is  shown  to  have  been  uninterruptedly  in  applicants  and  their  grantors. 
So  far  as  my  official  action  on  the  case  now  in  question  is  concerned,  I 
am  compelled  to  conclude  that,  from  the  record  presented,  neither  abso- 
lute nor  approximate  identity  of  location  and  final  survey  has  yet  been 
established,  which  would  justify  me  in  acting  favorably  upon  the  claim, 
even  were  the  case  otherwise  unobjectionable. 

Protestants  call  the  attention  of  this  office  to  an  alleged  defect  in 
proof  of  $600  expenditures.  The  proof  on  this  point  is  not  entirely 
satisfactory.  It  does  not  appear  what  improvements  or  labor,  if  any, 
have  been  expended  upon  the  claim  itself. 

The  deputy  surveyor  states  that  the  then  present  owners  of  the  Mam- 
moth had  commenced  and  were  diligently  prosecuting  work  on  a  tunnel 
about  1,000  feet  north  of  that  clmm,  and  that  the  work,  cost  of  tools, 
necessary  outfit  and  transportation,  have  cost  about  $600 ;  that  two- 
thirds  of  the  Headlight  mine  is  owned  by  the  owners  of  the  Mammoth, 
and  that  it  is  designed  to  work  both  mines  through  the  same  tunnel ; 
also,  that  not  less  than  $10,000  have  been  expended  in  the  purchase  and 
transportation  of  machinery  for  the  development  of  the  two  mines,  etc,  etc. 
The  act  of  February  11,  1876,  (18  Stats.,  316,)  undoubtedly  credits  to  a 
lode-daim  the  expenditures  made  in  running  a  tunnel  for  the  purpoBe 
of  developing  the  lode  owned  by  Hap  proprietor  of  the  tunnel 

In  this  case  the  owners  of  the  Mammoth  commenced  the  tunnel  The 
Mammoth  was  owned  by  a  corporation.  The  Headlifi^ht  was  owned  by 
an  individual.  No  binding  agreement  or  contract,  nor  mdeed  any  agi^ee- 
ment  whatever,  between  said  corporation  and  said  owner  of  tiie  Mead- 
light,  whereby  both  parties  were  bound  to  contribute  to  the  expenses 
of  said  tunnel,  and  were  entitled  to  its  use,  is  shown,  and  none  is  even 
alleged  to  exist.  If  (and  it  would  appear  to  be  the  fact)  the  Mammoth 
Mining  Company  had  opened  a  tunnel  and  paid  the  expenses  thereof,  to 
develop  their  mine,  and  it  was  merely  designed,  afi  eroressed  hy  the 
deputy  surveyor,  to  work  both  mines  throuc^h  such  tunnel,  the  expenses 
thereon  are  not  to  be  credited  to  the  Headli^t,  because,  Ist,  In  that  case 
the  Headlight  has  actually  made  no  expenditures ;  2d,  It  is  not  bonnd 
to  make  any,  and  can  frustrate  and  repudmte  the  design  at  any  time ;  and. 
3d,  The  Mammoth  owners,  whoever  they  might  have  been  at  the  date  of 
survey,  may  be  now  or  in  the  future,  could  likewise  design  somef 
different  at  their  pleasure. 

Actiuxl  expenditures  by  the  owner  of  a  mine  for  which  patent  is  soagfat 
are  absolutely  necessary. 

The  affidavit  aforesaid,  of  A.  W.  Bose,  Jr.,  dated  July  11,  1879,  that 
$600  at  least  was  actually  expended  in  worldngand  developing  the  Head- 
light mine  prior  to  the  incorporation  of  the  Headlight  Mining  Com- 
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panj,  contributes  nothing  to  the  point ;  for  it  is  not  shown  tohen  the 
Headlight  Mining  Company  was  incorporated,  nor  does  it  appear  on 
what  particular  work  or  improvement  such  expenditures  were  made, 
which  is  essential. 

The  affidavit  of  George  S.  Dodge  to  his  citizenship  was  made  before 
a  notary  public  in  San  Francisco,  and  not  in  the  land-district  in  which 
the  Headlight  claim  is  situated.  This  is  contrary  to  the  requirements  of 
sec.  2835,  United  States  Bevised  Statutes,  and  you  will  be  particular 
hereafter  to  decline  to  receive  affidavits  in  a  mining-claim  where  the 
same  are  not  verified  before  an  officer  authorized  to  administer  oaths 
within  your  land-district. 

All  surveys  of  mineral  claims  for  which  patent  is  sousfhtmust  be  con- 
nected with  some  comer  of  the  public  surveys,  or  wim  some  mineral 
monument  or  permanent  natural  object.  The  connecting  of  one  survey 
with  another  maJkes  the  accuracy  of  the  last  wholly  dependent  upon  the 
perfection  of  the  first  survey. 

If  an  error  is  originally  niade  it  is  perpetuated,  and  no  survey  can  be 
regarded  as  properly  made  which  is  so  connected. 

ADVBBSB  CLAUCS. 

Where  the  notice  of  applioation  for  patent  is  published  in  a  weekly  newspaper,  an 
adverse  daim  may  be  filed  on  or  before  the  olose  of  the  sixty-third  day  of  publi- 
cation. 

Ai^ng  OanwnisHoner  Armstrong  to  RegUier  and  Heceiver^  lieadviUe^ 

Colorado,  Oct.  29,  1879. 

By  decision  of  the  Hon.  Secretary  of  the  Interior,  ten  (10)  insertions 
in  a  weekly  newspaper  are  essential  to  comply  with  the  law  requiring 
sixty  days'  publication.  In  such  publication  the  tenth  or  last  issue  falls 
upon  the  sixty-third  day  after  the  first,  which  is  excluded.  The  statute 
contemplates  that  adverse  claims  may  be  presented  during  the  legal 
period  of  publication.  If  the  legal  period  does  not  extend  to  and  em- 
brace the  last  day  upon  which  the  publication  (which  is  held  to  be 
necessary)  is  made,  then  the  insertion  of  said  notice  in  the  tenth  con- 
secutive issue  of  such  weekly  is  not  only  rendered  imnecessary,  but  would 
appear  to  be  an  absurd  requirement 

The  last  or  tenth  insertion  being  essential,  it  follows  that  adverse  claims 
may  be  filed  imtil  the  expiration  of  the  day  upon  which  the  last  issue  of 
audi  weekly  publication  is  made. 

TOWNSITB  OF  BILVIS  OLIFF  V8,  THE  STATS  OF  COLORADO. 

The  provision  in  the  act  of  Febmary  28,  1861,  providing  for  a  temporary  form  of 
government  for  the  Territory  of  Colorado,  respectutg  aectiona  16  and  86  in  each 
township,  was  a  reservation — not  a  grant ;  and  those  sections  remained  the  prop- 
erty of  the  United  States  nntil  granted  by  act  of  March  8,  1875,  providing  for 
the  admission  of  Colorado  into  tiie  Union. 

By  the  proviso  to  the  said  act  of  March  8,  1875,  ail  mineral  lands  were  excepted  from 
its  operation ;  and  any  section  16  and  36  known  to  contain  minerals  prior  to  the 
admission  of  the  State  is  excepted  from  the  grant. 

The  grant  as  to  school  sections  surveyed  wubiequent  to  the  admission  of  the  State 
took  eifect  upon  the  approval  of  the  sorvey  by  the  surveyor- generaL 

Acting  CommisHoner  Armstrong  to  Register  and  Receiver,  Pueblo, 

Colorado,  December  18,  1879. 

I  have  examined  the  record  of  proceedings  and  proof  in  the  case  of 
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the  townsite  of  Silver  Cliff  vs,  the  State  of  Oolorado,  involring  the 
right  of  the  authorities  of  the  town  of  Silver  Cliff  to  enter,  und^  the 
laws  of  the  United  States;  as  a  townsite,  certain  lands  in  section  16, 
township  22  south,  range  72  west,  your  district. 

The  appHeation  to  make  such  entry  by  the  commissioners  appointed  for 
that  purpose  by  the  board  of  trustees  of  the  town  was  refused  by  you 
on  the  ground  that  the  land  involved  was  a  school  section,  and  inured 
to  the  State  of  Colorado  under  its  .graat  of  sections  16  and  36,  for 
school  purposes. 

The  declaration  of  ihe  claim  of  the  town  was  filed,  and  after  due 
notice  to  the  State,  a  hearing  was  had,  commencing  May  8,  1879,  to  de- 
termine the  character  of  the  land  in  said  section  16,  and  whether  it  was 
known  as  mineral  land  prior  to  survey.  Said  section  was  surveyed  from 
January  20  to  30,  1872,  and  the  survey  approved  February  10, 1872. 
The  report  of  the  surveyor  does  not  name  any  indications  of  minoiilB. 

At  said  hearing  all  parties  were  present.  The  testimony  submitted, 
shows  beyond  a  reasonable  doubt  that  the  land  was  known  as  mineral 
as  early  as  1864,  and  that  at  different  times  between  that  date  and  1872 
various  parties  prospected  the  land,  took  out  specimens  of  mineralB, 
some  of  which  were  assayed  and  found  to  yield  a  good  return  in  silver, 
with  traces  of  gold.  The  State  cross-examined  t^e  witnesses,  but  intro- 
duced none. 

The  legislation  of  Congress  relating  to  sections  16  and  36  in  each 
township  in  Colorado  is  as  follows : 

Section  14  of  '^  An  act  to  provide  a  temporary  government  for  the  Ter- 
ritory of  Colorado,"  approved  February  28, 1861,  (12  Stats.,  172,)  pro- 
vides *  *  *  « that  when  the  land  in  the  said  Territory  shall  be  sur- 
veyed imder  the  direction  of  (the)  government  of  the  United  States,  pre- 
paratory to  bringing  the  same  into  market,  sections  numbered  sixteen 
and  thirty-six  in  each  township  in  said  Territory  shall  be,  and  the  same 
are  hereby,  reserved  for  the  purpose  of  being  applied  to  schools  in  the 
States  hereafter  to  be  erected  out  of  the  same." 

This  was  a  reservation,  not  a  grant.  Said  sections  remained  the 
property  of  the  United  States,  and  while  the  purpose  of  the  resenra- 
tion  was  indicated,  the  power  remained  in  the  government  to  make 
any  other  disposition  of  said  sections  it  might  subsequently  deem  advis- 
able. 

The  act  entitled  "An  act  to  enable  the  people  of  Colorado  to  form  a 
constitution  and  State  government,  and  for  the  admission  of  the  said 
State  into  the  Union  on  an  equal  footing  with  the  original  States,"  ap- 
proved March  3, 1875,  in  section  7,  provided,  "That  sections  numbered 
sixteen  and  thirty-six  in  every  township,  and  where  such  sections  have 
been  sold  or  otherwise  disposed  of  b^  any  act  of  Congress,  other  lands 
equivalent  thereto,  in  legal  subdivisions  of  not  more  than  one-quarter 
section,  and  as  contiguous  as  may  be,  are  hereby  granted  to  said  State 
for  the  support  of  common  schools." 

Section  15  of  the  same  act  further  provides,  "  That  all  mineral  lands 
shall  be  excepted  from  the  operation  and  grants  of  this  act."  (18 
Stats.,  474.) 

Prior  to  said  act  of  1875,  Congress  had,  by  acts  of  July  26, 1866,  and 
May  10, 1872,  indicated  its  poHcy  concerning  mineral  lands,  and  pro- 
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Tided  that  they  Bhould  not  be  disposed  of  except  as  specially  provided 
by  law. 

Colorado  was  admitted  as  a  State  by  proclaznatipn  of  the  President, 
August  1,  1876,  (19  Stats.,  665,)  pursuant  to  the  provisions  of  said  act 
of  March  3,  1875. 

In  the  present  case  it  is  inunaterial  whether  the  land  was  known  as 
mineral  prior  to  survey  or  subsequent  thereto,  provided  it  was  so  known 
prior  to  the  admission  of  the  State  into  the  Union,  for  at  that  date,  and 
not  sooner,  said  grant  took  effect  as  to  non-mineral  lands  in  said  sec- 
tions which  had  then  been  surveyed. 

The  grant,  as  to  such  sections  surveyed  subsequent  to  the  admission 
of  the  State,  took  effect  at  date  of  the  approval  of  the  survey  by  the 
United  States  surveyor-general 

In  the  case  now  under  consideration,  the  land  was  known  to  be  min- 
eral prior  to  both  survey  and  admission  of  the  State,  and  it  is  immaterial 
that  the  surveyor  did  not  discover  its  true  character. 

It  is  also  immaterial  that  said  land  was  not  worked  and  developed 
for  its  mineral  until  a  recent  period ;  for  said  act  of  March  3,  1875,  does 
not  provide  that  land  which  is  worked  for  minerals  shall  be  excepted 
from  the  grant,  but  '^  all  mineral  lands,"  whether  worked  or  not. 

The  land  in  question  is  clearly  not  within  the  grant  to  Colorado  for 
school  purposes,  but  is  government  land,  and  subject  to  sale  only  under 
her  laws. 

The  claim  of  the  State  is  accordingly  rejected.  You  will  give  due 
notice  hereof  to  all  parties  in  interest,  allow  sixty  days  for  appeal,  and 
thereafter  promptly  report  action  to  this  office. 

Protests  from  claimants  to  mines  within  the  town  limits,  against 
granting  a  patent  to  said  town,  which  does  not  except  therefrom  specifi- 
cally all  sunace-ground  embraced  in  such  claims,  and  alleging  location 
prior  to  town  occupation,  have  been  received  at  this  office.  Should  the 
town  make  entry  and  patent  issue  thereon,  it  will  contain  only  the  fol- 
lowing exception :  ^^Providedy  That  no  title  shall  be  hereby  ao<^uired 
to  any  mine  of  gold,  silver,  cinnabar,  or  copper,  or  to  any  valid  nuning- 
daim  or  possession,  held  under  existing  laws :  And  provided  fuurtherj 
That  the  grant  hereby  made  is  held  and  declared  to  be  subject  to  all  the 
conditions,  limitations,  and  restrictions  contained  in  section  2386  of  the 
Revised  Statutes  of  the  United  States,  so  far  as  the  same  are  applicable 
thereto." 

In  case  of  the  townsite  of  Central  City,  Colorado,  decided  by  this 
office  December  23,  1875,  and  decision  aflfibrmed  by  the  Hon.  Secretary 
of  the  Interior,  June  7, 1876,  it  was  held  that  townsite  entiy  could  be 
made  of  land  overlying  lodes  or  veins,  and  that  patent  should  issue  for 
such  townsite,  with  said  reservation  only.  Since  the  date  of  said  decis- 
ion this  rule  and  practice  has  uniformly  and  without  exception  been 
followed,  and  under  it  the  owner  of  a  mining-daim  is  secured  in  all  those 
rights  intended  to  be  granted  by  the  law. 

KDOERAL  V8,  AaBIGULTURAL. 

Ltnds  yalaable  for  mineral  axe  reserved  from  sale,  except  as  otherwise  expressly 
direoted  by  law ;  and  whether  any  certain  lands  are  mineral  or  agrionltural  in 
oharaot^  is  a  question  of  fact  to  be  determined  by  proofs,  it  being  immaterial 
that  the  lands  had  been  borne  on  the  official  records,  and  sold  by  Uie  district 
officers,  as  agricultnraL 
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While  the  r^?U  to  a  patent  is  eqaiyalent  to  a  patent  issued,  yet  the  porchase  of  lands 
containing  minerals  under  laws  goreming  the  sale  of  agrum&ural  lands,  does 
not  vest  any  rights  whatever  in  the  purchaser,  for  mineral  lands  are  resenred 
from  sale ;  and  if  no  right  to  a  patent  exist,  a  patent  cannot  legally  issue. 

Secretary  Schurz  to  Commissioner  Williamson,  December  22, 1879. 

I  have  considered  the  case  of  Smith  Scogin  vs.  Charles  K  Culver  and 
Lucinda  Coffman,  involving  the  mineral  or  non-mineral  character  of  the 
W.  i  section  29,  and  all  of  section  30  town.  2  S.,  range  38  W.,  Camden, 
Arkansas,  on  appeal  from  your  decision  of  June  23,  1879,  holding  said 
tracts  to  be  mineral,  except  as  to  tracts  covered  by  the  homestead  entry 
of  Mrs.  Cofiman ;  and  as  to  these,  requiring  her  when  she  makes  final 
proof,  to  notify  all  persons  alleging  such  tracts  to  be  mineral,  that  they 
may  appear  and  establish  the  facts. 

It  appears  that  the  tracts  named  are  embraced  in  the  private  entry  of 
said  Culver,  made  April  19,  1878,  and  that  the  N.  E.  ^  of  section  29  is 
covered  by  the  homestead  entry  of  Mrs.  Coffinan,  made  December  11, 
1872. 

The  plats  of  survey  of  this  township,  showing  it  to  be  agricultural 
land,  were  approved  in  January,  1845,  and  the  land  therein  was  offered 
at  public  sale  in  August  of  the  same  year.  That  not  sold  continued  for 
sale  at  private  entry,  until  the  act  of  Con^press  of  June  21, 1866,  which 
required  the  public  lands  in  the  State  of  Arkansas  to  be  sold  under  the 
homestead  law  only. 

This  act  was  repealed  by  that  of  June  22, 1876,  and  the  lands  in  ques- 
tion were  again  offered  at  public  sale  (Proclamation  No.  828)  on  Februr 
ary  4,  1878,  and  those  remaining  unsold  were  again  offered  for  sale  at 
private  entry.  On  April  19,  1878,  Culver  made  such  entry  of  the  lands 
in  question  (with  others)  by  payment  of  cash,  and  received  the  usual  re- 
ceipt and  certificate  of  purdiase  from  the  local  of&cers.  On  June  12, 
1878,  these  officers  forwarded  to  you  the  sworn  statement  of  Smith 
Scogin,  deputy  United  States  minearaJ  surveyor,  under  date  of  May  15 
preceding,  to  the  effect  that,  in  the  latter  part  of  April  preceding,  he  was 
called  upon  to  survey  one  or  more  mineral  claims  in  said  sections,  which 
he  did,  and  that  said  sections  were  mineral  in  character,  and  that  miners 
had  been  prospecting  and  working  the  same  for  several  months. 

You  thereupon  ordered  an  investigation  touching  the  chat%tcter  of  said 
sections,  and  the  hearing  was  held  in  the  following  months  of  July  and 
August.  The  testimony  shows  that  these  sections  are  situate  in  a  broken 
and  hilly  country ;  that  they  are  of  little  or  no  value  for  agricultural 
purposes,  and  that  there  never  have  been  but  two  agricultural  settle- 
ments on  them,  one  of  which  has  "  gone  to  waste,"  and  the  other,  that 
of  Mrs.  Coffman,  has  a  cultivation  of  eight  or  more  acres,  confined  to  a 
branch  bottom. 

Section  2318  Bevised  Statutes  provides  that^  ''In  aU  cases  lands  vaht- 
able  for  mineral  shall  be  reserved  from,  sale,  except  as  otherwise  expressly 
directed  by  law." 

Whether  or  not  the  lands  entered  by  Culver  were  such  lands  is  a 
question  of  &ct  to  be  determined  by  proofs,  and  it  is  immaterial  that 
they  had  been  previously  borne  on  the  official  records  as  agrioulionl 
lands. 

I^  at  the  date  of  his  entry,  they  were  ''  valuable  for  minerals,"  th^ 
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were  ^'reeerred  from  sale,'^  and  the  action  of  the  local  of&oerB  in  allowing 
the  entry  was  of  no  effect,  because  in  violation  of  law. 

The  claim  of  the  appellant  that  the  title  to  these  lands  vested  in  Cul- 
ver eo  instatUi  upon  ms  purchase  at  private  entry  and  payment  of  the 
purchase-money,  and  that  the  same  cannot  be  disturbed  or  divested  by 
the  existence  of  mineral  in  the  land,  subsequentiy  brought  to  the  knowl- 
edge of  the  government,  cannot,  I  think,  be  maintained,  under  the  de- 
eisbna  of  the  courts  and  of  this  Department.  If  reserved  from  sale, 
these  lands  could  neither  be  legally  entered  nor  patented. 

In  Stoddard  et  al.  V8.  Chambers,  (2  Howard,  284,)  the  court,  ruling 
that  the  holder  of  a  New  Madrid  certificate  had  a  right  to  locate  it  only 
on  puUic  land  which  had  been  authorized  to  be  sold,  say :  ''  The  inquiry 
here  is  whether  the  defendant  has  any  title  as  against  the  plaintijQf,  and 
there  seems  to  be  no  difficulty  in  answering  the  question  that  he  has 
not  His  location  was  made  on  lands  not  liable  to  be  thus  appropriated, 
but  expressly  reserved ;  and  this  was  the  case  when  the  patent  issued. 
*  *  *  No  titie  can  be  held  valid  which  has  been  acquired  against 
law.  *  *  *  It  would  be  a  most  dangerous  principle  to  hold  that  a 
patent  should  carry  the  legal  titie,  though  obtained  fraudulentiy,  or 
against  law." 

In  United  States  ««.  Stone,  (2  Wallace,  625,)  the  court  say :  "  Patents 
are  sometimes  issued  unadvisedly  or  by  mistake^  where  the  officer  has 
no  authority  in  law  to  grant  them.  *  *  *  In  such  cases  courts  of 
law  will  pronounce  them  void.  The  patent  is  but  evidence  of  a  grant, 
and  the  officer  who  issues  it  acts  ministerially,  and  not  judicially.  If  he 
issues  a  patent  for  land  reserved  from  sale  by  law,  such  patent  is  void 
for  want  of  authority," 

In  Minter  et  al.  vs.  Crommeling,  (18  How.,  87,)  the  court  say :  "But  if 
the  executive  officers  had  no  authority  to  issue  the  patent  because  the 
land  was  not  subject  to  entry  and  grant,  then  it  is  void,  and  the  want  of 
power  may  be  proved  by  a  defendant  at  law."    (9  Cranch,  99.) 

Although  these  decisions,  with  numerous  others  to  the  same  effect, 
hold  that  a  patent  issued  in  violation  of  law  conveys  no  titie,  and  will  be 
set  aside,  the  principle  applies  even  more  f curcibly,  I  think,  to  an  entry 
merely,  where  the  government  retains  titie,  and  has  not  executed  a 
formal  instriiment  of  conveyance ;  and  imder  the  same  principle  I  held 
in  my  decision  of  February  16,  1878,  in  the  case  of  Carron  vs.  Curtis, 
(Copp,  April,  1878,)  that,  "  should  it  be  shown,  however,  that  valuable 
mines  have  been  discovered  on  the  tract  before  patent  issues  to  the  agri- 
cultural claimant,  no  patent  should  issue,  as  sudi  discovery  would  deter- 
mine the  mineral  character  of  the  land,  but  the  tract  should  be  held  sub- 
ject to  disposal  as  other  mineral  lands." 

The  appellant  also  claims  that  the  right  to  a  patent  is  equivalent  to  a 
patent  issued.  This  is  involved  in  my  views  above  expressed,  because 
It  there  is  no  right  to  a  patent,  none  can  legally  issue.  Undoubtedly 
the  courts  have  ruled  as  claimed,  but  their  decisions  are  based  upon  the 
fact  that  the  laws  leading  to  the  issue  of  a  patent  have  been  complied 
with;  or,  as  the  court  say  in  Barney  vs.  Dolph,  (7  Otto,  652,)  '< after  the 
right  to  it  is  complete ;"  or,  in  Witherspoon  vs.  Drake,  (4  Wall.,  200,) 
'^according  to  the  well-known  mode  of  proceeding  at  the  land-office,  if 
the  party  is  entitled  by  law  to  enter  the  land,  the  receiver  gives  him  a 
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certificate  of  entry  reciting  the  facts  by  means  of  wbich,  in  due  time,  he 
receives  a  patent.  The  contract  of  purchase  is  complete  when  the  certi- 
ficate is  executed  and  deliyered,  and  thereafter  the  land  ceases  to  be  a 
part  of  the  public  domain.  *  *  *  But  it  is  insisted  that  there  is  a 
difference  between  a  cash  and  a  donation  entry ;  that  the  one  may  he 
complete  when  the  money  is  paid,  but  the  other  is  not  perfected  until  it 
is  confirmed  by  the  Geneoral  Land  Office,  and  the  patent  issued.  *  *  * 
In  neither  case  can  the  patent  be  withheld  if  the  original  entry  teas 
lawful.'' 

An  entry  made  in  fraud,  or  in  violation  of  law,  vests  no  right  which  is 
equivalent  to  a  patent,  any  more  than  a  patent  issued  under  like  circum- 
stances vests  a  title.  Nor  am  I  able  to  appreciate  any  difference  in 
principle  as  claimed  by  the  appellant  between  a  cash  "  private  enizy  ^ 
and  an  entry  under  other  laws,  as  respects  the  right  to  a  patent,  Thej 
must  each  comply  with  the  requirements  of  law,  before  any  right  obtains, 
under  the  rule  announced  in  the  case  of  Witherspoon  ve,  Drake. 

If,  therefore,  the  lands  embraced  in  the  entry  of  Culver  were  in  fad 
mineral  lands,  they  can  only  be  disposed  of  under  the  mineral  laws,  and 
his  agricultural  entry  should  be  cancelled.  That  these  lands  were  not 
valuable  for  agriculture,  clearly  appears  from  the  testimony.  It  also 
shows  that,  al&ough  minerals  have  been  known  to  exist  in  the  localitj 
of  the  lands  in  question  for  many  years,  and  detached  specimens  of  float- 
ing ore  have  been  from  time  to  time  found  on  the  surface,  and  mining 
excitements  have  previously  occurred,  no  practical  operations  were 
prosecuted  prior  to  1878.  During  the  early  part  of  that  year  there  was 
much  prospecting,  many  mining  locations  were  made,  and  well-defined 
lodes  found  to  exist.  The  shart  of  the  <^  Minnesota  ^  claim  was  sunk  to 
a  depth  of  about  forty  feet,  and  about  350  pounds  of  ore  taken  from  it, 
which  the  testimony  indicates  to  be  valuable.  Many  other  lesser  shafts 
were  sunk,  and  practical  miners  from  Cahf omia  and  Nevada  testify  to 
the  mineral  character  of  the  land. 

These  facts  tend  to  show  that  Culver  made  his  entry  with  foil  knowl- 
edge of  the  mineral  character  of  the  land,  and  that,  in  fact,  he  made  it 
for  mineral  and  not  for  agricultural  purposes. 

After  a  full  consideration  of  all  the  testimony  presented  in  the  case,  I 
am  of  the  opinion  that  the  tracts  in  question  are  mineral  in  character, 
and  therefore  affirm  your  decision. 

LOCATION  BT  A  MINOB. 

Acting   Oommissioner  Armstrong  to  JFhrancie  Gunninghom^  VxMlid^ 

Oalifomia,  January  29,  1880. 

The  fact  that  the  locator  of  a  mining-claim  is  imder  the  age  of  twenty- 
one  years  does  not  render  the  location  invalid. 

NUNC  PBO  TUNG  PBOGEEDINaS. 

In  an  application  for  patent  otherwise  regular,  there  beina  no  protest  or  adrene 
ohdui,  proper  proof  may  be  substituted  for  certain  defective  papers. 

Secretary  Schurz  to  CommieeUmer  Williamson^  JFebmary  3, 1880. 

I  am  in  receipt  of  mineral  entries  Nos.  1  and  2,  at  Oxford,  Idaho  Ter- 
ritory, of  Arie  Pinedo,  upon  the  Soda  Springs  sulphur  mine.  You  held 
said  entries  for  cancellation  for  the  reason  that  the  oath,  under  which 
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{he  application  for  a  patent  was  filed,  together  with  the  affidayit  of  ap- 
plicant that  the  plat  and  notice  of  intention  to  apply  for  patent  re- 
mained posted  on  the  claim  during  the  period  of  publication,  and  the 
sworn  statement  of  the  fees  and  moneys  paid  in  the  case,  were  not  veri- 
fied before  an  officer  authorized  to  .administer  oaths  in  the  land-district 
wherein  the  claim  is  situated,  but  were  executed  and  sworn  to  at  Salt 
Lake  City,  Utah. 

It  appears  that  neither  an  adyerse  claim  nor  a  protest  has  been  filed 
in  this  case.  It  is  6a;  parte,  the  question  being  one  simply  between  the 
applicant  and  the  government,  and  the  proceedings  are  all  regular,  with 
the  exception  above  noted. 

The  applicant  now  requests  that  he  be  allowed  to  make  the  affidavits 
above  specified  as  defective,  before  the  local  officers  at  Oxford.  The 
substitution  of  said  affidavits  would  be  in  the  nature  of  a  nunc  pro  tunc 
proceeding.  The  other  proceedings  being  regular,  and  in  the  absence  of 
an  adverse  claim,  and  of  a  protest,  I  see  no  reascHi  why  this  request 
should  not  be  granted,  as  it  will,  in  effect,  be  simply  the  correction  of  a 
mistake  made  under  a  directory  statute  in  which  no  parties  except  the 
government  and  the  applicant  are  interested,  and  no  rights  of  other  par- 
ties are  involved. 

OinZKHSHIP. 

The  affidayit  of  citizenship  made  by  the  applicant  for  patent  must  be  sworn  to  within 
the  land-district  where  the  mine  in  question  is  sitnated. 

Acting  Commissioner  Armstrong  to  JRegister  and  JReceiver,  JEJureka^ 

Nevada,  Feb.  10,  1880. 

The  affidavit  of  John  C.  FhiUips,  claimant,  verified  at  Boston,  Mass., 
before  a  commissioner  for  the  State  of  Nevada,  is  in  evidence ;  but  this 
does  not  comply  with  the  law,  which  requires  (sec.  2325  B.  S.)  that 
this  affidavit  shall  be  verified  before  a  duly  qualified-officer  within  the 
land-district  where  the  claim  is  situated. 

The  claimant  need  not  necessarily  adopt  this  mode  of  proving  his  citi- 
zenship. Of  itself,  it  is  the  lowest  grade  of  evidence  of  the  fact  sought 
to  be  established ;  but  the  law  makes  it  sufficient,  and  when  properly 
verified  must  be  accepted  by  this  office  as  conclusive.  It  must  be  made 
by  claimant  himflelf  and  verified  within  the  proper  land-district.  The 
act  of  January  22,  1880,  does  not  change  or  relate  to  the  proof  of  citi- 
zenship. 

While  the  law  permits  this  form  of  proof,  it  does  not  preclude  other 
modes ;  and  citizenship,  like  any  other  fact,  may  be  established  in  ac- 
cordance with  ordinary  rules  of  evidence,  but  unless  verified  as  required 
by  law  the  affidavit  of  claimant  cannot  be  regarded  as  sufficient  evi- 
dence. 

TOPSEY  MINB. 

Hie  act  of  January  22, 1890,  allowing  the  application  for  a  mining-patent  and  affi- 
davits connected  therewith  to  be  made  by  an  attorney  or  agent,  applies  to  resi- 
denta  within  the.  land-district  who  are  temporarily  absent  therefrom,  as  well  as 
to  non-^reaidents. 

Secretary  JSchurz  to  Commissioner  Williamson,  March  2, 1880. 

I  am  in  receipt  of  your  letter  of  the  8th  of  January,  1880,  submitting 
the  papers  in  the  matter  of   mineral  entry  No.  457,  Helena  district 
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Montana  Territory,  on  appeal  by  William  Bell  Frue  and  Nathan  S.  Vestel, 
from  your  decision  of  October  14,  1879,  holding  said  entry  for  cancel- 
lation. 

The  entry  is  of  the  Topsey  lode,  designated  as  lot  No.  44  A,  and  ao 
appurtenant  mill-site  designated  as  lot  44  B. 

After  an  examination  of  the  papers,  your  office,  imder  date  of  Sep- 
tember 10, 1879,  addressed  a  letter  to  the  register  and  receiver,  pointing 
out  the  following  defects  in  the  proceedings : 

1st.  That  the  title  to  the  mill-site  appeared  to  be  in  Frue  alone,  and 
not  in  the  applicants  jointly. 

2d.  That  the  application  showing  compliance  with  the  statutory  re- 
quirements was  sworn  to  by  the  attorney  in  fact  of  the  respective  ap- 
plicants, and  was  not  '^  under  oath  "  of  the  applicants  themselves. 

3d.  That  the  final  affidavit  as  to  posting  of  notice  upon  the  dum  was 
made  by  Frue's  attorney  in  fact,  and  not  by  one  of  the  daimanta  in 
person. 

You  directed  the  local  officers  to  call  upon  the  claimants  to  supply  the 
proof  required  in  the  manner  prescribed  oy  law. 

In  response  thereto,  the  applicants  filed  proof  of  joint  ownership  of 
the  mill-site. 

For  the  other  proofs  required,  they  submitted  the  affidavit  of  Vestel, 
one  of  the  applicants,  in  which  he  set  forth  in  effect  that  upon  informa- 
tion and  belief,  the  notice  and  plat  were  posted  as  the  law  required,  and 
remained  so  posted  continuouslyduring  the  entire  period  of  sixty  days 
of  publication  of  notice  in  the  new  spaper  ;  that  the  information  upon 
which  he  relied  was  derived  mainly  from  the  affidavits  of  Walter  Mo* 
Dermott,  who  made  the  former  proof  as  attorney  in  fact  of  Frue  and 
Jerry  Strange,  which  affidavits  set  forth  specificially  the  facts  as  to  the 
posting  of  notice  and  plat  on  the  claim,  and  of  their  remaining  so 
posted  continuously  from  July  18  to  October  1,  1878 ;  that  at  the  time 
of  posting  of  said  notice  both  applicants  were  in  the  Eastern  States, 
and  that,  therefore,  it  was  impossible  for  either  of  them  to  testify  from 
personal  knowledge. 

As  to  the  sworn  statement  in  the  application,  nothing  forther  was 
offered. 

After  the  filing  of  these  proofs,  your  office^  October  14, 1879,  held  the 
entry  for  cancellation  on  the  ground  (1)  that  tiie  affidavit  of  Vestel  hav- 
ing been  made  mainly  upon  information  and  belief,  was  not  in  compli- 
ance with  law,  holding  uiat  the  statute  required  this  proof  to  be  made 
from  the  applicant's  personal  knowledge ;  and  (2)  because  the  defect  in 
the  verification  of  the  application  was  not  cured. 

From  this  decision  the  appeal  was  taken. 

It  further  appears,  from  certain  papers  in  the  case,  that  Frue  was  a 
resident  of  Michigan,  and  Vestel,  of  Lewis  and  Clarke  county,  ML  T., 
during  the  pendency  of  the  application  before  the  local  officers ;  and  thai 
Frue  was  then  in  Detroit,  and  Vestel  in  New  York. 

Since  the  appeal  Congress  has  passed  an  act,  approved  January  22, 
1880,  (see  February  Zand  Owner,  p.  179,)  amending  section  2326  of  the 
Be  vised  Statutes  by  adding'  the  following  words:  ^^That  where  the 
claimant  for  a  patent  is  not  a  resident  of  or  within  the  land-district 
wherein  the  vein,  lode,  ledge,  or  deposit  sought  to  be  patented  is  located, 
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the  applicatioii  for  patani  and  the  affidayits  required  to  be  made  in  this 
section  by  the  claimant  for  such  patent,  may  be  made  by  his,  her,  or  its 
authorized  agent,  where  said  agent  is  conversant  with  the  facts  sought 
to  be  established  by  said  affidistyits :  And  provided.  That  this  section 
shall  apply  to  all  applications  now  pending  for  patents  to  mineral  lands." 

If  the  defects  in  Uie  proceedings  for  patent  which  form  the  basis  of 
your  decision  are  cured  by  said  act,  it  will  be  unnecessary  to  consider 
and  pass  upon  the  appellant's  exceptions. 

In  your  letter  of  the  8th  ultimo,  you  state  as  follows:  '^  The  bill  to 
amend  said  section  so  that  non-residents  of  the  land-district  embracing 
the  ckdtn  may  apply  by  agent,  does  not  appear  to  cover  this  case,  as 
the  residence  of  one  of  the  owners  is  within  the  Helena,  Montana,  land- 
district." 

I  think  said  act  should  receive  a  Hberal  construction.  So  far  as  it 
relates  to  pending  applications  it  is  dearly  a  remedial  act»  and  so  far  as 
it  relates  to  future  applications  it  is  an  enlarging  or  beneficial  act»  and 
of  the  kind  classed  by  all  law  writers  as  a  subdivision  of  remedial  statutes. 
It  is  universally  held  that  such  a  statute  is  to  be  Hberally  construed,  and 
that  everything  is  to  be  done  in  advancement  of  the  remedy  that  may  be 
consistently  with  any  construction  that  can  be  put  upon  it.  (Potter's 
Dwarris,  73-^ ;  Sedgwick,  360-1.)  But  if  the  portion  of  the  act  under 
consideration  should  be  construed  to  limit  the  remedy  or  benefit  to  a 
non-resident,  then  in  this  case  the  act  affords  no  rehef,  notwithstanding 
one  of  the  parties  is  a  non-resident.  But  it  must  be  construed  largely 
and  beneficmlly,  so  as  to  suppress  the  mischief  and  advance  the  remedy, 
(Potter's  Dwarris,  362 ;  Sedgwick,  359,)  and  this  brings  us  to  a  consid- 
eration of  the  mischief  of  the  old  law  that  was  intended  to  be  remedied 
by  the  amendment. 

All  affidavits  under  the  mining  act  were  required  to  be  made  within 
the  land-district  within  which  the  claim  lay,  and  certain  of  these  affi- 
davits were  required  to  be  made  by  the  applicant  in  person.  An  owner 
of  a  mine  resi^ng  out  of  the  distnct,  or  one  who  was  a  resident  of  the 
district,  but  temporarily  absent  from  it,  desiring  to  make  application 
for  a  patent  to  a  mining-claim,  was  compelled  to  go  or  return  to  the 
district,  in  order  to  comply  strictly  with  this  requirement,  it  having 
been  held  that  such  affidavits  could  not  be  made  by  the  owner's  duly 
authorized  agent,  and  where  the  affidavits  had  been  made  by  agent,  as 
in  this  case,  and  an  entry  allowed  by  the  local  officers,  the  entry  would 
be  cancelled. 

Unless  the  language  of  the  act  will  bear  no  other  construction,  it 
cannot  be  held  that  Congress  intended  to  provide  a  partial  remedy  for 
the  defects  of  the  old  law,  or  to  discriminate  against  resident  mine- 
owners  ;  and  the  remedy  is  certainly  not  complete  unless  the  new  law 
will  permit  a  mine-owner,  if  non-resident  or  not  within  the  district  to 
have  the  affidavits  which  the  law  required  him  to  make  in  person  made 
by  his  authorized  agent,  and  unless  it  validates  pending  applications  de- 
fective only  in  this,  that  such  affidavits  were  made  by  ai\tiiorized  agents 
in  cases  in  which  apphcants  were  unable  to  make  them  by  reason  of  be- 
ing out  of  the  district. 

*'  It  is  by  no  means  unusual  in  construing  a  remedial  statute,"  says 
Sedgwick,  (p.  359,)  "  to  extend  the  enacting  words  beyond  their  natural 
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import  and  efiEect,  in  order  to  include  cases  within  the  same  mischiefB.** 
It  certainly  would  have  been  as  great  a  hardship  for  Vestel,  the  resident 
owner,  being  then  in  New  York,  to  have  returned  to  Montana  to  make 
his  affidavits  within  the  district,  as  for  Frue,  the  non-resident,  being 
then  in  Detroit. 

But  I  think  it  is  not  necessary  to  extend  the  enacting  words  beyond 
their  natural  import  and  effect  in  order  to  include  the  case  under  con- 
sideration ;  for  while,  without  resorting  to  the  rules  of  equitable  ot 
remedial  construction,  and  by  applying  &e  ordinary  rules  of  interpreta- 
tion, the  interpretation  which  you  place  upon  the  act  might  result,  it 
would  still,  under  the  same  rules,  I  think,  be  susceptible  of  another  in- 
terpretation by  which  the  case  would  be  included.  The  language  is, 
"  that  where  the  claimant  for  a  patent  is  not  a  resident  of  or  within  the 
land-district,"  etc  Now,  it  is  evident  that  an  intention  to  limit  the 
benefits  of  the  act  to  non-residents  would  have  been  as  clearly  expressed 
as  langugage  can  make  it  by  omitting  the  words  ^^  or  within,"  so  as  to 
read  ^'not  a  resident  of  the  land-district,"  or  by  omitting  the  words  ^  of 
or,"  and  reading  thus,  "not  a  residoit  within  the  land-district."  So  to 
hold  that  the  act  is  limited  to  non-residents  involves  two  things  that 
should  be  avoided  in  construction  if  possible ;  first,  redundancy ;  and, 
second,  the  impossibility  of  giving  full  force  and  effect  to  every  word. 
Such  a  construction  leaves  the  words  ''  or  within  *'  and  '^  of  or  "  without 
force  or  meaning,  for  the  intent  to  thus  limit  the  operations  of  the  sec- 
tion would  be  clear  without  them,  but  it  is  certainly  doubtful  with  th«n. 

On  the  other  hand,  the  intent  to  extend  the  benefits  of  the  act  to 
all  applicants  not  within  the  district  would  have  been  clearly  expressed 
by  leaving  out  the  words  "  a  resident  of  or,"  reading  thus :  ^*  not  within 
the  land-district." 

The  same  objections  apply  to  this  interpretation  as  to  the  other,  bat 
with  no  greater  force.  Either  construction  leads  to  a  redundancy,  and 
both  are  subject  to  the  objection  that  it  is  not  allowable  to  take  from, 
or  exclude,  any  words  of  a  statute.  What,  then,  was  in  the  minds  of  the 
law-makers  ?  Evidently,  first  to  provide  that  claimants  who  are  not  resi- 
dents may  be  allowed  to  have  me  required  affidavits  made  by  agents 
within  the  districts,  "  conversant  with  the  facts  sought  to  be  estabhuBmed,** 
and  to  relieve  them  from  the  trouble  and  expense  of  going  to  the  dia> 
tricts  for  the  purpose  of  making  affidavits  about  matters,  the  facts  of 
which  are  better  known  to  others  already  there ;  and,  second,  to  allow 
resident  claimants  necessarily  absent  from  their  districts  to  make  the 
proofs  in  the  same  manner,  and  thus  reUeve  them  also  from  the  expense, 
trouble,  and  inconvenience  of  returning  to  the  district  for  the  purpose  of 
TinfLlptig  the  affidavits  in  person.  In  either  case  the  proofs  must  be  hj 
agents  conversant  with  the  facts." 

By  this  construction  the  non-resident  applicant  would  not  be  compelled 
to  make  the  affidavits  in  person  in  any  event,  while  the  resident  apphcant 
would  be  compelled  to  do  so  if  withm  the  district. 

This  constnv3tion  seems  to  avoid  redundancy,  and  gives  effect  to  all 
the  language  of  the  section  of  the  act  under  consideration.  The  idea  is 
made  reasonably  clear  by  repeating  the  words  "is  not"  between  ^or** 
and  "  within,"  thus :  "  That  where  the  claimant  for  a  patent  is  not  a  resi- 
dent of  or  M  not  within  the  land-district,"  eta,  and  the  sense  is  not  de- 
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siroyed  by  omitting  to  repeat  these  words ;  indeed^  the  sentence  might 
have  been  subject  to  criticism  as  tautological  if  the  words  had  been  re- 
peated. And  it  seems  to  me  that  the  use  of  the  words  which  should 
flave  been  omitted  if  the  intent  was  to  Umit  the  act  of  non-resident  claim- 
ants' evidences  that  both  classes  of  claimants  were  intended  to  be  pro- 
vided for.  But  even  if  this  were  not  clearly  apparent  from  the  language 
of  the  act  itself,  under  ordinary  rules  of  construction,  then  it  must  be 
admitted  that  the  meaning  is  doubtful ;  and  the  rule  is  that  remedial 
statutes  must  be  Hberally  construed,  and  where  the  meaning  is  doubtful 
they  must  be  construed  to  extei^  the  remedy.  (White  vs.  Steam  Tug, 
etc.,  6  GaL,  462 ;  Cullerton  vs.  Mead,  22  Ga}-9  95 ;  Jackson  vs,  Warren, 
32  LL,  331.  See  also  decision  of  this  Department,  Streeter  vs,  M.  EL  T. 
RR,  Cojpp^s  Land-Owner^  Vol.  4,  page  180,  where  other  cases  are  cited.) 
I  am  of  opinion  that  the  defects  on  account  of  which  you  held  the  entry 
for  cancellation  are  cured  by  the  act  of  January  22,  1880,  and  that  if  the 
entry  is  otherwise  regular  and  valid  it  ought  to  be  patented. 

MINERAL  MONUMENTS. 

iDstmctioDB  for  the  proper  establishment  of  mineral  monuments  in  regions  over 

which  theLpnblio  surveys  have  not  been  extended. 

Commissioner  WiUiam^on  to  Surveyor- General  Chandlery  Boise  City^ 

Idaho,  March  27,  1880. 

Too  much  care  cannot  be  zeroised  in  making  mineral  monuments  or 
other  reference  marks  used  to  fix  the  locus  of  mineral  claims  permanent. 

Carelessness  in  this  respect  has  already  caused  this  office  great  incon- 
venience, and  claimants  even  more. 

In  all  cases  when  it  is  found  necessary  to  establish  a  mineral  monu- 
ment or  initial  point,  no  reasonable  or  practical  precaution  should  be 
neglected  to  render  it  permanent. 

A  tree  should  not  be  considered  a  permanent  natural  object,  and  it 
would  not  satisfy  the  requirements  of  this  office  as  an  initial  point  of  a 
mining-claim,  even  when  witnessed  by  two  or  more  neighboring  trees. 

A  reference  of  this  kind  would  answer  well  enough  to  mark  some  point 
upon  the  lines  of  the  public  survey,  for  in  this  case  the  accuracy  of  the 
entire  survey  does  not  depend  upon  the  reference,  and  the  lines  could 
at  any  time  be  re^run  and  the  point  fixed,  even  though  the  references 
had  been  obliterated. 

When  an  initial  point  is  taken  at  the  confluence  of  two  streams,  the 
instructions  should  not  be  understood  to  mean  the  actual  point  of  in- 
tersection of  the  two  currents. 

Neither  should  the  water's  edge  at  the  apex  of  the  angle  formed  by 
the  intersection  of  two  streams  be  taken  as  a  starting-point,  for  it  is 
well  known  that  such  a  point  co'uld  not,  from  the  nature  of  things,  be 
permanent,  but  would  be  continually,  owing  to  natural  caused,  ohsung^-ng 
its  position  by  the  wearing  away  of  the  banks,  or  a  change  in  the  position 
of  we  beds  of  one  or  both  of  the  intersecting  streams. 

The  term  confluence  of  two  streaans  should  only  be  used  to  define 
particularly  the  spot  or  locality  upon  which  a  mineral  monument  is 
erected.  Such  a  monument  should  be  placed  sufficiently  far  away  from 
the  banks  of  the  streams  to  protect  it  from  any  changes  which  might 
take  place ;  and  its  position  would  be  rendered  additionally  secure  by 
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references,  where  such  are  available,  to  aome  natural  and  permanent 
objects  in  the  vicinity. 

Where  two  or  more  mineral  monuments  are  established  in  the  same 
district,  they  should  be  accurately  connected  with  each  other,  either  by 
surface  measurement  or  by  tria^ogulation ;  and  where  practicable  the 
initial  points  of  adjacent  mining-districts  should  be  similarly  connected. 

From  time  to  time,  as  occasion  may  require,  you  should  furnish  this 
office  with  connected  diagrams  of  the  mineral  claims  in  all  the  milling- 
districts  imder  your  control,  constructed  on  a  scale  of  not  less  than  one 
inch  to  forty  chains.  « 

When  extended,  the  lines  of  the  public  surveys  should  be  shown  upon 
said  diagrams. 

HOW   ADVEBSE   CLAIMS  ASE   AFFECTED  BT  BE-PUHUOATION — ^FEBS  ABE    NOT  BX- 

QUUUSD   FOB  PBOTESTS. 

Commissioner   Williamson  to  Register  and  Receiver,  IJeadviUej  Colo- 
rado, March  29,  1880. 

When,  for  any  reason,  the  pubHcation  of  notice  of  application  for 
patent  to  minersJ  claims  is  defective,  and  re-publication  is  made,  the  ad- 
verse claims  which  were  filed  during  the  first  publication  should  be 
again  filed  within  £he  second  publication,  and  no  fees  for  such  second 
fihng  should  be  exacted.  The  adverse  claimants  should  be  promptly 
notified  when  the  first  publication  is  found  defective  and  ceasee,  and  the 
same  papers  constituting  their  original  adverse  claim,  with  any  necessary 
corrections,  to  specify  the  particular  proceeding  to  which  they  relate, 
would  be  sufficient. 

Should  the  adverse  claiitiant  have  commenced  suit  under  his  first 
filing,  the  certificate  of  the  clerk  of  court,  under  seal,  to  that  effect,  fur- 
nished when  the  last  filing  of  the  adverse  claim  is  made,  as  aforesaid, 
or  vnthin  thirty  days  thereafter,  will  be  considered  as  authority  for  tiie 
stay  of  proceedings  contemplated  in  section  2326  United  States  Revised 
Statutes. 

There  is  no  legal  fee  tor  protests  filed  after  the  expiration  of  publica- 
tion, or  vnthin  such  period.  The  party  filing  a  protest,  not  intesided  to 
be  followed  by  suit,  or  which  is  filed  after  the  period  of  publication,  is 
not  regarded  or  treated  as  a  party  in  interest,  and  is  not  entitied  to  the 
right  of  appeal — ^he  is  merely  amicits  curicB,  and  seeks  to  suggest  some 
failure  on  the  part  of  the  claimant  to  comply  with  the  law,  or  some  de- 
fect in  the  record,  of  which  the  government  should  take  notice. 

You  should  always  receive  sudb  protests,  but  are  not  required  to  give 
the  party  filing  them  any  time  for  appeal  or  argument.  If  they  suggest 
anv  defect,  of  course  you  will  require  it  to  be  remedied  before  allowing 
entry,  in  the  same  manner  as  if  you  had  discovered  the  defect  without 
the  suggestion  in  the  protest. 

In  flJU  cases  such  protests  must  accompany  the  record  to  this  office. 

Adverse  claims  filed  subsequent  to  expiration  of  the  period  of  publica- 
tion can  be  considered  only  as  protests,  and  should  be  received  as  audi, 
without  fees. 

No  fees  must  be  charged  or  received  for  anything  but  the  advene 
claim,  filed  and  acted  upon  as  such. 
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tJOOkTlOX  ON  SCnfDAT. 

Oommissionef   WiUicmhSon  to  J^ancis    Ounninffham^    Visalia,   VcU.y 

March  29, 1880. 

Aininmg-clflmi  wotdd  not,  under  United  States  laws,  be  invalid  merely 
because  located  on  Sunday.  If  your  State  and  local  laws  do  not  pro- 
hibit locations  on  the  Sabbath,  the  location  would  be  legid. 

OONSTITUTIOir  f)$.    PHCBNIZ. 

As  the  adveffM  olaimaBt  Mttisfaotoriljr  shows  the  nature,  boundaries,  and  extent  of 
his  claim,  the  motion  of  the  apphoivit  for  patent  to  dismiss  the  adverse  claim  is 
overruled. 

CcmmUnoner  Williamson  k>  Register  and  Receiver y  Salt  Lake  City^ 

Utah,  April  15, 1880. 

On  October  2,  S.  H.  Wooster  made  application  for  himself  and  his  co- 
owner,  0.  H.  Stevens,  to  enter  the  Phoenix  mining-claim,  lot  No.  211,  lo- 
cated by  himself  in  1876.  The  claim  was  surveyed  on  Augusts,  1879,  and 
approved  September  30,  1879.  During  the  period  of  publication,  viz., 
December  1,  1879,  an  adverse  elaim  was  filed  by  the  Stuart  Mining  Com- 
pany on  the  Constitution  lode.  On  the  5th  of  December  the  attorneys 
for  Wooster  filed  with  the  register  and  receiver  a  motion  to  dismiss  said 
adverse  claim.  On  or  before  December  9,  1879,  suit  was  commenced  by 
the  Constitution  claimants.  On  December  16  the  register  overruled  the 
motion  to  dismiss,  and  from  thl6  decision  the  applicant  for  the  Phoenix 
has  appealed.  The  error  assigned  is  in  effect  Uiat  the  adverse  claim 
does  not  correctly  show  the  nature,  boundaries,  and  extent  of  the  ground 
alleged  to  be  in  conflict  therein,  as  is  required  by  section  2326  Re- 
vised Statutes. 

The  adverse  claim  alleges  that  the  Stuart  Mining  Company  is  the  law- 
ful owner,  and  entitled  to  the  possession  of  about  700  feet  in  length  and 
200  feet  in  width  of  the  alleged  Phoenix  lode,  as  shown  by  the  diagram 
posted  on  said  claim.  Exhibit  A  is  the  affidavit  of  Clayt^  Harris,  the 
secretary  of  the  Stuart  company,  and  recites  that  said  company  is  a 
duly  organized  corporation  ;  that  it  is  the  owner  by  purchase  and  is  in 
the  possession  of  tbe  Constitution  lode  and  mining-claim ;  that  on  the 
2l8t  of  September,  1869,  the  premises  embraced  in  the  Constitution 
daim  were  unoccupied  and  unclaimed  mineral  lands,  and  on  the  day 
aforesaid,  and  while  the  land  was  so  vacant  and  unclaimed,  Henry  B. 
Bostford,  Thomas  Sappington,  and  others  entered  upon  and  explored 
said  premises  and  located  the  Constitution  lode ;  that  said  location  was 
duly,  recorded,  and  that  by  a  chain  of  conveyances  the  contestant  has 
succeeded  to  all  the  rights  of  the  said  locators,  and  that  they  have  held  and 
worked  their  claim  in  accordance  with  the  laws  of  Congress  and  the 
district  mining  laws.  Exhibits  B  and  C  are  the  location  notice  and 
abstract  of  title,  respectively,  showing  title  in  the  Stuart  Mining  Com- 
pany ;  Exhibit  D  is  the  mming  laws  of  West  Mountain  district ;  Ex- 
hibit E  evidence  of  the  incorporation  of  the  Stuart  Mining  Company  ; 
and  Exhibit  F  a  duly-certified  plat,  sworn  to  by  M.  F.  Burgess,  U.  S. 
deputy  mineral  surveyor,  showing  the  relative  positions  of  the  two 
claims  and  the  conflict  between  them ;  also  certifying  that  $500  has  been 
expended  upon  the  claim.  From  these  exhibits  I  am  unable  to  see  in 
what  respect  the  adverse  daim,  or,  more  properly,  the  form  thereof,  can 
be  considered  as  uncertain  or  defective. 
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The  proteetant  has  stated  the  facts  by  reason  of  which  he  claims  title, 
and  has  shown  the  conflict  clauned  to  exist  by  a  duly  authenticated  plat 
made  on  the  ground.  The  claunant  of  the  Phoenix  bases  his  motion  to 
dismiss  the  adverse  claim  on  the  ground  that  the  plat  filed  by  the  adTerse 
claimant  for  the  purpose  of  showing  the  conflict  is  platted  by  other  and 
different  metes,  directions,  and  boundaries  than  are  given  it  in  the  official 
and  approved  survey,  as  well  as  in  the  field-notes  and  descriptions  of  said 
Phoenix  claim ;  that  the  area  claimed  by  the  protestants  to  be  in  conflict 
embraces  ground  not  claimed  by  the  owner  of  the  Phcsnix  in  his  appli- 
cation, while  other  ground  that  he  does  claim  and  apply  for  is  thrown 
out  entirely,  and  in  this  protest  treated  as  the  absolute  and  undisputed 
property  of  the  protestant ;  and  it  is  by  reason  of  such  discrepancy,  and 
the  consequent  failure  on  tiie  part  of  the  protestants  to  show  the  natiure, 
boundaries,  and  extent  of  the  conflict  claimed  to  exist,  that  the  applicant 
moves  to  dismiss  the  protest.  He  also  avers  that  the  plat  put  in  by 
proteetants>was  not  made  on  the  ground,  and  that  it  does  not  agree  with 
the  approved  plat  of  survey  of  the  Phoenix. 

It  is  admitted  that  a  conflict  of  surface-ground  exists,  and  it  is  admitted 
that  the  adverse  claimant  has  filed  a  plat  showing  the  existence  of  a  cer- 
tain conflict.  Nothing  more  is  necessary.  Such  plat  is  designed  to  and 
does  show  what  the  adverse  claimant  claims.  He  might  claim  an  en- 
tirely different  track  of  ground,  which  if  indicated  on  his  plat  would  be 
the  adverse  claim  contemplated  by  the  statute.  The  plat,  in  short,  is 
decisive  as  showing  the  boundaries  and  extent  of  the  adverse  claim. 
The  question  is  not  what  the  protestant  might,  but  what  he  actually 
does  claim,  as  shovm  by  his  plat  The  question,  then,  that  the  claimant 
asks  this  office  to  pass  upon  is,  ^'  Is  the  survey  showing  the  conffict  a 
correct  one  ?" 

Argument  is  unnecessary  to  show  that  this  office  has  no  jurisdiction  to 
determine  such  a  question.  The  claimant  claims  under  one  survey,  the 
adverse  claimant  under  another ;  to  decide,  then,  which  of  the  two  sur- 
veys is  correct  is  to  decide  (to  a  certain  extent)  which  one  of  the  two 
parties  in  interest  is  entitled  to  the  land ;  a  question  the  consideration 
of  which  is  vested  in  the  courts  alone.  I  can  see  no  valid  reason  for  dis- 
missing said  adverse  claim. 

Said  appeal  is  therefore  dismissed  and  your  decision  affirmed. 

NORTH  LEADVILLE   VS,    SRkKL. 

Where  laud  in  the  yioinity  of  valuable  mineral  depositM  is  retnmed  as  mineral  in 
character  on  the  township  plat,  dear  and  positive  pitK>f  of  its  non-mineral  char- 
acter can  alone  overcome  the  retorn  of  the  surveyor-generaL 

Secretary  8churz  to  Convmissioner  Williamson,  AptU  17  1880. 

I  have  considered  the  case  of  the  Townsite  of  North  LeadvOle  vs,  A. 
D.  Searl  et  cU.,  involving  certain  tracts  of  land  in  sections  23  and  24, 
town.  9  S.,  range  80  W.,  Leadville. district,  Colorado. 

The  only  question  at  issue  or  raised  by  the  appeal  is  as  to  the  cbarao- 
ter  of  the  land,  the  townsite  application  being  resisted  on  the  ground 
that  the  tracts  are  valuable  for  minerals. 

The  undisputed  facts  are  that  the  tracts  were  returned  by  the  sur- 
veyor-general as  mineral  land,  and  that  they  are  in  the  midst  of,  and  in 
dose  proximity  to,  very  valuable  gold  placers  and  lode  or  carbonate 
mines  producing  silver. 
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But  the  testimony,  of  wiiaxesses  who  have  worked  or  prospected  the 
land  for  minerals,  gold  and  silver,  and  who  were  introduced  as  expert 
miners,  is  conflicting.  Some  found  gold  in  paying  quantities,  and  un- 
hesitatingly give  it  as  their  opinion  that  the  land  is  valuable  for  min- 
erals, and  wul  pay  well  for  TniniTig  purposes,  while  others  failed  to  And 
Buch  results  or  indicatiojas  as  to  convince  them  that  the  tracts  are  valu- 
able mineral  land,  and  others  imhesitatingly  say  that  they  have  no  value 
whatever  for  mining  by  any  known  process. 

That  the  land  contains  valuable  minerals  hardly  any  one  denies ;  but 
upon  the  question  whether  the  minerals  are  in  paying  quantities,  the 
opinions  of  the  witnesses,  based  upon  the  results  of  actual  prospecting 
and  comparison  of  surface  indications  with  those  of  the  surrounding 
lands,  which  are  being  profitably  worked,  are  very  conflicting ;  &!^d  the 
question  arises  whether  the  evidence  is  sufficient  to  overcome  the  pre- 
sumption of  the  surveyor-graieral's  return,  and  that  raised  by  the  fact  of 
the  proximity  of  known  valuable  mines.     I  think  not. 

After  a  consideration  of  all  the  testimony  and  of  the  arguments,  both 
written  and  oral,  I  am  of  opinion  that  the  surveyor-general*s  return 
is  not  overcome  by  proof,  and  that  the  land  should  be  held  as  valuable 
for  minerals  within  the  meaning  of  section  2318  of  the  U.  S.  Revised 
Statutes. 

Your  decision  dismissing  the  application  of  the  county  judge  to  enter 
the  tract  as  a  townsite,  and  sustaming  the  surveyor-general's  return,  is 
affirmed. 

ANNUAL  WOBK. 

Constmction  of  the  aot  of  Janoaxy  22,  1880,  relative  to  annnal  labor  and  improye- 

ments. 

Commissioner  Williamson  to  H,  N,  Copp^  Washington^  D,  O.^  May 

1, 1880. 

I  am  in  receipt  of  your  letter  of  17th  ultimo,  referring  to  the  question 
of  relocating  mines  under  the  law  of  January  22,  1880,  and  asking  the 
^  following  questions :  ' 

'^  1.  When  does  a  mine  located  February  1, 1880,  become  subject  to  re- 
location ? 

'*  2.  When  does  a  mine  located  April  8,  1875,  on  which  the  annual 
work  has  heretofore  been  promptly  done  and  improvements  made,  be- 
come subject  to  relocation ;  provided  no  work  has  so  far  been  done  since 
April  8,  1879  ?  " 

The  second  section  of  the  act  to  which  you  refer  is  as  follows ;  *  *  « 
^Provided,  That  the  period  within  which  the  work  required  to  be  done 
annually  on  all  unpatcoited  mineral  claims  shall  commence  on  the  first 
day  of  January  succeeding  the  date  of  location  of  such  claim ;  and  this 
section  shall  apply  to  all  claims  located  since  the  tenth  day  of  May, 
anno  Domini  eighteen  hundred  and  seventy-two." 

It  will  be  perceived  that  said  law  seeks  to  fix  the  calendar  year  as  the 
uniform  period  within  which  the  annual  improvements  required  by  R 
S.,  section  2324,  must  be  made,  and  as  locations  are  made  at  different 
dates  through  the  year,  the  first  annual  expenditures  are  made  due 
within  one  year  from  a  common  date,  to  wit,  the  1st  of  January  next 
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following  the  location ;  thereafter  they  beoome  due  with  the  expiration 
of  each  calendar  year. 

Hence,  the  first  annual  expenditures  upon  a  claim  located  February 
1,  1880,  become  due  at  the  expiration  of  one  year  from  January  1, 1881, 
to  wit,  January  1,  1882,  on  which  day  the  daun  becomes  subject  to  ad- 
verse location  if  the  improvements  are  not  made. 

In  order  to  apply  the  law  to  a  claim  located  April  8,  1875,  it  is  neces- 
sary to  calculate  from  the  date  of  location,  as  there  is  no  other  provis- 
ion for  its  application,  and  it  is  retroactive  and  embraces  all  unpatented 
claims  located  since  May  10,  1872.  The  first  expenditures  upon  this 
location  are,  therefore,  to  be  reckoned  as  due  withm  one  year  from  Jan- 
uary 1,  1876,  to  wit,  January  1,  1877,  and  annudUy  thereafter  by  the 
calendar  year.  It  follows  that,  if  the  annual  expenditures  were  made 
each  (xUendar  year,  or  within  the  calendar  year  1879,  the  claim  is  not 
subject  to  relocation,  and  will  become  so  subject  only  upon  the  expira- 
tion of  1880,  and  a  failure  of  expenditures  for  that  year.  If  no  exx>en- 
ditures  were  made  in  the  calendiur  year  1879,  or  since,  the  claim  is  now 
subject  to  adverse  location. 

LOCATIONS  AMD   SUBVEYS. 

A  mining  location  most  be  subBtantially  a  parallelogram. 

The  middle  of  a  vein  or  lode  most  be  ascertained  by  actual  exploration  and  develop- 
ment, and  cannot  be  assumed  to  be  in  an  unexplored  position. 

The  location  mnst  be  on  one  vein,  and  bat  one  vein  can  be  made  the  basis  of  the  lo- 
cation survey  of  a  mining  location. 

Commissioner  Williamson  to  Surveyor- General  Johnson^  Denver ^  Col- 
orado, May  4t,  1880. 

Your  letter  of  February  4,  1880,  submitting  tracings  of  two  surveys, 
which  you  say  appear  to  come  directly  under  the  ruling  of  this  office, 
in  the  case  of  the  Helvetia  lode,  lot  No.  212,  dated  March  6,  1879,  and 
asking  for  instructions  with  regard  to  approving  the  same,  as  shown  by 
the  tracings,  is  at  hand,  and  has  been  considered. 

Regarding  the  location  of  lode-daims,  section  2320  of  the  United 
States  Revised  Statutes  reads  as  follows :  '^A  mining-claim  located  after 
the  10th  day  of  May,  eighteen  hundred  and  seventy-two,  whether  lo- 
cated by  one  or  more  persons,  may  equal,  but  shall  not  exceed,  one  thou- 
sand five  hundred  feet  in  length  edong  the  vein  or  lode ;  but  no  location 
of  a  mining-claim  shall  be  made  until  the  discovery  of  the  vein  within 
the  limits  of  the  claim  located.  No  claim  shall  extend  more  than  three 
hundred  feet  on  each  side  of  the  middle  of  the  vein  at  the  surfaoa^ 
«    «    «     <«The  end  lines  of  each  claim  shall  be  parallel  to  each  other." 

The  location  contemplated  by  the  law  above  quoted  must  have  been 
essentially  a  parallelogram,  l^ie  wording  of  the  law  evidently  pre- 
supposes such  a  figure,  or  it  would  not  have  been  made  to  read,  fifteen 
hundred  feet  in  length  by  three  hundred  in  width  on  each  side  of  the 
middle  of  the  vein  at  the  surface.  Had  the  complicated  figures  shown 
in  your  tracings  been  thought  possible  or  likely  to  occur,  the  law  would 
have  been  differently  framed  in  order  to  meet  just  such  contingencies; 
for,  as  I  shall  endeavor  to  show,  it  is  only  when  certain  peculiar  condi- 
tions exist  that  such  a  location  can  be  made  to  satisfy  the  intent  of  the 
mining  act. 
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Locators'  riglits  of  possession  and  enjoyment  are  defined  by  section 
2322  of  the  U.  S.  Revised  Statutes  to  be  as  follows,  to  wit :  "  Locators 
shall  have  the  exclusive  right  of  possession  and  enjoyment  of  all  the  sur- 
fftto  included  within  the  lines  of  their  location,  and  of  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  the  top  or  apex  of  which  lies 
inside  of  such  surface  lines,  extended  downward  vertically,  although 
such  reins,  lodes,  or  ledges  may  so  far  depart  from  a  perpendicular  in 
their  downward  course  as  to  extend  outside  the  vertical  side  lines  of 
such  surface  locations.  But  their  right  of  possession  to  such  outside 
parts  of  such  veins  or  ledges  shall  be  confined  to  such  portions  thereof 
as  lie  between  vertical  planes  drawn  downward,  as  above  described, 
through  the  end  lines  of  their  locations,  so  continued  in  their  own  di- 
rection that  such  planes  will  intersect  such  exterior  parts  of  such  veins 
or  ledges.  And  nothing  in  this  section  shall  authorize  the  locator  or 
possessor  of  a  vein  or  lode  which  extends  in  its  downward  course  be- 
yond the  vertical  lines  of  his  claim  to  enter  upon  the  surface  of  a  claim 
owned  or  possessed  by  another." 

The  intent  of  the  above-quoted  section  of  the  Revised  Statutes  was 
held  by  the  Supreme  Court  in  its  decision  in  the  case  of  the  Flagstaff 
Silver  Mining  Company  of  Utah  vs.  Helen  Tarbet,  [see  Part  lY,]  to  be 
as  follows : 

'^  That  mining  locations  on  lodes  or  veins  shall  be  made  thereon 
lengthwise,  in  the  general  direction  of  such  veins  or  lodes  on  the  surface 
of  the  earth  where  they  are  discoverable,  and  that  the  end  lines  are  to 
cross  the  lode  and  extend  vertically  downward,  and  that  the  right  to 
follow  the  dip  outside  the  side  lines  is  based  upon  the  hypothesis  that 
the  direction  of  those  lines  corresponds  substantially  with  the  course  of 
the  vein  or  lode  at  its  apex  on  or  near  the  surface." 

"It  was  not  the  intent  of  the  law  to  allow  a  person  to  make  his  loca- 
tion croBswise  of  a  vein,  so  that  the  side  lines  shall  cross  it,  and  thereby 
give  him  the  right  to  follow  the  strike  of  the  vein  outside  his  side  lines ; 
that  would  subvert  the  whole  system  sought  to  be  established  by  the 
law. 

"As  the  law  stands,  we  think  that  the  right  to  follow  the  dip  of  the  vein 
is  bounded  by  the  end  lines  of  the  claim,  properly  so  called,  which  lines 
are  those  which  are  crosswise  of  the  general  course  of  the  vein  on  the 
surface.  The  Spanish  mining  law  confined  the  owner  of  a  mine  to  per- 
pendicular lines  on  every  side,  but  gave  greater  or  less  width  according 
to  the  dip  of  the  vein ;  but  our  laws  have  endeavored  to  establish  a  rule 
by  which  each  claim  shall  be  so  many  feet  of  the  vein  lengthwise  of  its 
course,  to  any  depth  below  the  suribce,  although  laterally  its  inclination 
may  carry  it  ever  so  far  from  a  perpendicular." 

Such  a  location  as  the  one  shown  in  survey  No.  709  was  evidently 
never  contemplated  by  the  law  as  above  quoted,  which  clearly  means 
that  the  daim  must  be  contained  between  parallel  end  lines  indefinitely 
extended ;  for  the  right  of  possession  to  the  outside  parts  of  such  veins 
or  ledges  as  may  extend  in  their  downward  course  outside  the  vertical 
side  lines  of  the  sur&ce  location,  is  based  upon  the  supposition  that  such 
right  of  possession  is  limited  and  confined  by  the  vertical  planes  drawn 
downward  through  the  parallel  end  lines  of  the  sur&bce  location  ex- 
tended indefinitely. 
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Fig.  X. — Sur.  No.  709. 


By  referring  to  the  diagram  of  survey  No.  709  it  will  be  seen  that 
only  the  part  designated  a,b,c^d  is  contained  between  parallel  end  lines 

indefinitely  extended, 
that  portion  of  the  claim 
designated  ct,  e,  J^  not 
being  limited  as  pre- 
scribed by  law  between 
parallel  end-lines;  the 
claimant  wotdd  be  re- 
stricted, were  snch  a  lo- 
cation allowable,  to  per- 
pendicular side  lines. 
But  it  is  not  contem- 
plated by  the  law  that 
he  shall  be  so  restricted, 
and  therefore  a  location 
which  on  its  face  defeats 
the  intent  of  the  law  is 
necessarily  illegal. 
A  location  made  as  shown  in  the  annexed  figure,  would,  for  me  same 

reason,  be  illegal.  The  end-lines  ex- 
tended would  form  one  and  the 
same  line ;  the  initial  planes  of  the 
end-lines  would  be  identical— con- 
tingencies never  contemplated  by 
the  law  and  not  apphcable  under  ito 
conditions. 

Attention  is  called  in  your  letter 
to  red  lines  drawn  though  the  mid- 
dle of  each  of  the  surveys,  Nob.  462 
and  709,  marked  "centre  of  vein,'' 
~-  and  the  deputy  says :  "  The  discov- 
ery-shaft is  found  in  the  former  to  be 
about  95  feet  southerly  from  the  cen^  of  the  vein,  and  the  centre  of 
the  vein  is  in  the  middle  between  the  side  lines  of  said  survey,  and  that 
the  red  lines  indicate  the  centre  of  the  lode.*' 

In  the  very  nature  of  the  thing  a  lode  or  vein,  in  its  unworked  and 
undeveloped  stage,  cannot  be  known  and  surveyed  so  as  to  plat  it  and 
make  a  diagram  of  it. 

No  developments  or  workings  are  shown  upon  the  lines  indicated  in 
the  tracings  as  the  centre  lines  of  Ae  veins,  although  in  both  instances 
shafts  are  shown  at  a  considerable  distance  therefrom. 
Particularly  is  this  the  case  with  survey  No.  462. 
In  neither  case  are  any  workings  indicated  or  proof  offered  to  ehow 
that  the  lodes  or  veins  make  the  extraordinary  departures  from  a  straight 
course  shown  upon  the  tracings ;  a  line  is  siifiply  drawn  through  the 
centre  of  the  claim  and  called  the  "  centre  of  the  vein." 

This  assumption  that  the  middle  of  the  vein  is  in  an  unexplored  position 
is  unwarrantable.  The  middle  of  the  vem  must  be  ascertained  by  actual 
exploration  and  development,  or  the  discovery-shaft  must,  for  executive 
purposes,  be  taken  as  the  middle  of  the  vein,  and  the  lateral  measure- 
ments made  therefrom. 


Fig.  a. 
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Oonceming  the  .diagrams  forwarded  hj  you,  and  not  hereinbefore 
specifioally  explained,  I  may  beet  remark  that  the  statute  contemplates 
a  lode  location  to  be  substuitially  a  parallelogram ;  and  that  the  several 
calls  of  the  statute,  the  grant  of  right,  the  limitation  of  rights,  and  the 
theory  of  the  law  all  point  to  this  conclusion. 

I  do  not  intend  to  be  nnderstood  as  construing  the  law  as  requiring  a 
perfect  piurallelogram ;  but  it  must  not  vary  largely  from  that  figure,  for 
such  material  variance  involves  conditions  which  in  a  greater  or  less  de- 
gree, according  to  oiroumstances  which  at  the  date  of  location,  and  pat- 
ent even,  are  most  frequently  unknown  quantitieB,  conflict  with  the 
theory  of  the  law,  render  uncertain  the  property  rights  of  adjoining 
owner  or  owners  in  the  vicinity,  and  in  a  pat^t  whidb  should  convey 
the  property  in  that  form  which  will  at  least  render  an  application  of  the 
law  to  its  subsequent  use  possible,  result  in  rich  and  apt  material  for  liti- 
gation. 

A  portion  of  a  side  line  cannot  properly  be  made  an  end  line.  Lodes 
and  veins  do  not  separately  run  in  the  tortuous  manner  represented  in 
the  diagrams  of  surveys  Nos.  462,  709,  and  212. 

If  the  topography  of  the  country  does  not  permit  the  claimant  to 
take  under  the  law  all  he  claims,  yet  he  must  abide  by  the  law. 

The  law  contemplates  that  he  shall  make  his  location  on  one  veiny  and 
while  certain  rights  attach  to  other  veins  whose  top  or  apex  is  found 
within  his  surface  boundaries,  yet  but  one  vein  can  be  made  the  basis 
of  his  location. 

It  is  from  the  middle  of  that  vein  that  his  lateral  measurements  must 
be  made.  The  surveys  Nos.  462,  709,  and  212  indicate  the  probability 
that  they  were  made  with  the  intent  to  embrace  therein  different  and 
distinct  lodes.  An  examination  of  the  attached  plat  of  the  Jay  lode,  lot 
No.  169,  Boulder  county,  Colorado,  indicates  the  ease  with  which  sur- 
veys, such  as  you  submit,  could  include  several  separate  and  distinct 
veins,  and  as  a  geological  proposition  it  is  extremely  improbable  that 
the  survey  you  forward  can  be  defended. 

I  cannot  authorize  their  approval  in  their  present  form,  and  before 
giving  them  your  approval  you  will  require  such  modification  as  will 
bring  them  within  the  proper  form  as  above  indicated. 

CONST  V8.  MAMMOTH. 

The  provisionB  oi  the  miuing  law  for  theadjadioatioD  of  adverse  olaima  in  the  ooarta 
doefl  not  contemplate  that  the  sale  of  the  public  mineral  lands  shall  be  indefi- 
nitely postponed  upon  the  simple  filing  of  a  complaint  The  adverse  claim 
mast  be  prosecuted  with  dae  diligence. 

Oommissioner  WUHamson  to  JRegister  and  Receiver^    Central  Oityj 

Colorado,  July  15,  1880. 

Referring  to  my  decision  of  June  26,  1880,  in  the  matter  of  the  ad- 
verse claim  of  Philip  J.  Lonergan  et  ai,,  upon  the  Coney  lode,  against 
the  fi^pplication  of  Henderson  H.  Eddy  for  patent  to  the  Manunoth 
lode,  in  which  I  held  said  adverse  claim  to  be  sufficient  both  in  form 
and  substance,  counsel  for  applicant  have  filed  certificate  of  the  clerk 
of  court  for  iiie  first  judicuJ  district  of  Colorado,  to  the  fact  that  on 
the  16th  day  of  February,  1880,  said  adverse  claimants  filed  a  bill  of 
complaint  in  said  court  against  said  Eddy,  involving  the  matter  of  the 
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Ooney  and  Mammoth  lodes,  but  that  up  to  the  Becoiid  day  of  June  last, 
the  date  of  said  certificate,  no  summons  had  been  issued  in  pursuance 
of  said  complaint. 

The  code  of  Colorado  provides  that  ^^  the  derk  shall  indorse  on  the 
complaint  the  day,  month,  and  year  the  same  is  filed ;  and  at  any  time 
within  one  montii  after  the  filing  of  the  same  the  plaintiff  may  have 
summons  issued." 

Section  2326  United  States  Revised  Statutes  provides :  '<  It  shall  be 
the  duty  of  the  adverse  claimant  within  thirty  days  after  filing  lus  claim 
to  commenee  proceedings  in  a  court  of  competent  jurisdiction  to  deter- 
mine the  question  of  the  right  of  possession,  and  prosecute  the  same 
with  reasonable  diligence,  and  a  failure  to  do  so  shall  be  a  waiver  of  his 
adverse  claim."  Upon  the  commencement  of  such  proceedings,  all  ao* 
tion  in  the  local  office  must  be  stayed  until  the  oontrovery  has  '^  been 
settled  or  decided  by  a  court  of  competent  jurisdiction  or  the  adverse 
claim  waived." 

The  counsel  now  move  to  dismiss  said  adverse  daim,  on  the  ground  that 
the  adverse  claimants  have  failed  to  prosecute  their  suit  wi&  ^^reason- 
able diligence,"  as  required  by  the  statute.  I  am  of  opinion  that  the 
negligence  in  this  instance  is  positive ;  but  it  is  also  dear  that  the  ad- 
verse claimants  have  not  commenced  their  suit  in  the  manner  contem- 
plated by  the  statute.  Until  a  summons  is  issued,  the  court  acquires 
no  jurisdiction  over  the  subject-matter  in  controversy.  The  law  con- 
templates that  the  sale  of  the  public  lands  shall  not  be  delayed  by  con- 
troversies of  this  character  for  a  longer  period  than  is  necessary  for  the 
proper  legal  adjudication  of  the  dispute,  in  some  States  the  summons 
may  issue  at  any  time  after  the  filing  of  the  complaint.  In  California  it 
may  issue  at  any  tinie  within  one  year. 

To  hold  that  by  the  simple  filing  of  a  complaint^  without  having  sum- 
mons issued,  an  adverse  claimant  may  indennitdy  postpone  the  sale  of 
the  public  mineral  lands,  was  never  contemplated. 

It  is  clear  that  the  court  in  the  preseiut  case  cannot  acquire  jurisdic- 
tion of  the  matter  at  issue,  except  by  the  consent  of  the  parties,  without 
the  filing  of  a  new  complaint,  long  after  the  expiration  of  the  statutory 
period  for  the  commencement  of  actions  to  dedde  the  merits  of  adveirse 
daims.  I  therefore  allow  the  motion  of  the  counsel,  and  dismiss  the 
adverse  claim  of  Lonergan  et  al.,  on  the  several  grounds  that  they  have 
not  proceeded  with  due  diligence,  and  have  not  commenced  their  action 
in  the  manner  contemplated  by  the  law. 

OENTBAL  PAOIFIO  BiLILBOAD   OOMPAHT. 

ProoeedingB  reqnired  of  said  oompany  to  enablerit  to  establish  ttie  non-minenl  char- 
acter of  lands  under  circular  of  April  27,  1880. 

Commi8sionen  Williamson  to  Hegister  and  Heoeiver,  Sacraimento^  GaLy 

July  27,  1880. 

I  am  in  receipt  of  a  letter  from  O.  W.  Farr,  Esq.,  land  attorney  for 
the  Central  Pa<nfic  Bailroad  Company  at  Sacramento,  asking  what  pro- 
ceedings will  be  required  of  said  companv  to  enable  it  to  eetabliah  the 
character  of  lands  in  your  district  under  tne  provisions  of  (^ke  dreular 
dated  April  27,  1880. 

One  of  the  causes  which  led  to  the  revocation  of  Uie  order  of  with- 
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drawal  of  lands  as  mineral  was,  thafc  under  existing  laws  and  regulations, 
eyery  agricultural  claimant  is  required  to  give  notice,  by  publication  and 
posting,  of  his  intention  to  offer  proof  in  support  of  his  entry,  and  it 
was  thought  that  with  this  publicity  in  case  of  every  entry,  should  any 
land  be  daimed  which  is  in  fact  valuable  for  minerals,  parties  interested 
would  come  forward  and  prove  the  same. 

Such  proceeding  is  not  required  by  law  in  case  of  selections  by  the 
said  company,  and  while  it  is  presumed  that  all  affidavits  submitted 
would  be  made  by  credible  witnesses,  yet  I  do  not  think  that  an  oppor- 
tunify  for  mistakes  should  be  given,  or  all  protection  to  persons  claiming 
lands  to  be  mineral  withdrawn. 

When  the  railroad  company  shall  present  a  list  of  lands  thafc  they  wish 
to  select^  accompanied  by  the  usual  non-mineral  affidavit,  you  will  re- 
ceive the  same  and  hold  it  in  your  office  until  thirty  days'  notice  has 
been  given  by  publication  in  a  newspaper  of  general  circulation,  pub- 
lished nearest  tiie  land,  describing  the  same  by  legal  subdivision,  sec- 
tion, township,  and  range,  and  setting  forth  the  fact  that  it  has  been 
selected  by  the  company. 

During  the  period  of  publication  any  person  may  come  forward  and 
allege  under  oath,  that  the  land  is  mincoral,  and  at  the  expiration  of  such 
period  you  will  forward  to  this  office  a  correct  list  of  such  tracts  as  are 
not  so  alleged  to  be  mineral  in  character,  and  proceed  to  order  a  hearing, 
at  the  expense  of  mineral  affiants  as  to  other  tracts. 

The  burden  of  proof  will  be  with  the  parties  alleging  the  land  to  be 
mineral,  as  in  homestead  and  pre-emption  entries. 

By  complying  with  the  foregoing  it  is  thought  that  all  parties  will 
be  protected  in  whatever  rights  they  may  have,  and  a  well-advised  con- 
clusion reached  by  this  office. 

Whenever  the  said  company  shall  apply  to  select  certain  tracts  you 
will  be  governed  by  the  foregoing. 

OBDENT,   OGOIDENT,   AND   UNION   TUNNEL  LODES. 

A  olainiBnt,  having  a  mining-olaim  which  has  been  located  and  recorded  according 
to  law,  has  the  right  to  haye  it  surveyed  and  platted  in  accordance  with  the  lo- 
cation by  or  under  the  direction  of  the  surveyor-general. 

The  procuring  of  an  official  survey  of  a  mining-claim  is  an  «»  parte  proceeding,  in 
which  the  claimant  alone  is  interested,  and  no  one  except  the  claimant  can  have 
the  right  to  appeal  from  the  approval  or  disapproval  of  the  survey. 

Acting  Secretary  JSeU  to  Cofnmisaioner  Williafnson,  Augruat  9,  1880. 

I  am  in  receipt  of  your  letter  of  the  24th  June,  accompanied  with  the 
papers,  in  the  matter  of  the  protest  of  M.  Shaughnessy  against  approval 
by  the  surveyor-general  of  Utah  Territory  of  the  surveys  of  the  follow- 
ing mining-daims,  to  wit :  The  Orient,  me  Occident,  Union  Tunnel  No. 
1,  and  Union  Tunnel  No.  2,  situate  in  Uintah  mining  district,  in  said 
Teorritory.  The  claims  purport  to  have  been  located  in  pursuance  of 
section  2323  of  the  Revised  Statutes,  notices  of  the  locations  of  which 
were  regularly  recorded.  The  surveys  above  mentioned  are  of  those  lo- 
cations. There  is  no  charge  of  misconduct  against  the  deputy  who  exe- 
cuted the  surveys,  nor  is  the  correctness  of  his  work  in  any  way  ques- 
tioned. The  protest  is  based  upon  the  alleged  fact  that  the  surveys 
embrace  the  surface-ground  of  other  claims  of  prior  location,  founded 
upon  discoveries  made  from  the  surface,  whidi  claims  have  already  been 
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surveyed  and  for  which,  it  is  alleged,  applications  for  patents  are  pend- 
ing. 

Upon  the  filing  of  the  protest  in  his  office,  the  surreyor-genend 
forwarded  the  same  to  your  office,  together  with  the  field-notes  and 
plats  of  the  surveys  and  copies  of  the  said  notices  of  locations,  and 
asked  to  be  instructed  in  the  premises.  Finding  the  facts  to  be  as 
above  stated,  and  that  the  locations  were  correctly  surveyed,  your 
office,  under  date  of  June  11, 1880,  instructed  the  surveyor-general  to 
approve  the  said  surveys ;  whereupon  the  protestant,  under  date  of  the 
2lBt  June,  applied  by  telegram  to  have  the  surveyor-general  instructed 
to  withhold  his  approval,  and  to  be  allowed  thirty  ^ys  within  which 
to  appeal  from  your  instructions.  You  report  the  whole  matter  to  this 
Department,  and  recommend,  in  effect,  that  the  application  be  denied 
I  fully  agree  with  your  recommendation.  In  the  first  place,  a  claimant 
having  a  mining-claim  which  has  been  located  and  recorded  according 
to  law,  has  the  right  to  have  it  accuratdy  surveyed  and  platted  in 
accordance  with  the  location  by  or  under  the  direction  of  the  surveyor- 
general;  and  in  order  that  he  may  use  such  survey  and  plat  in  the 
proper  prosecution  of  any  right  which  he  may  have  or  allege  to  patent 
for  such  claim  from  the  United  States,  he  is  entitled  to  the  surveyor- 
general's  approval  of  the  survey,  and  his  usual  certificate  showing  that 
the  same  was  made  in  accordance  with  the  law  and  instructions,  and 
that  the  plat  is  correct ;  provided  always,  that  the  claimant  pays  the 
expenses  of  the  Purvey,  (Bevised  Statutes,  sections  2325,  2326,  and  2334 ;) 
and  no  one,  in  my  opinion,  has  the  right  to  be  heard  before  the  surveyor- 
general,  your  office,  or  this  Department,  by  protest  or  otherwise,  in 
opposition  to  the  making  or  the  approving  of  such  survey,  or  the 
granting  of  such  certificate,  except  the  party  entitled  to  the  survey. 
The  procuring  of  an  official  survey  of  a  mining-claim  is,  from  its  veiy 
nature,  an  ex  parte  proceeding,  in  which  the  claimant  alone  is  interested. 
It  prejudices  the  rights  of  no  one,  and  setties  or  decides  nothing  as 
regards  the  title  of  the  claim.  When  such  a  survey  is  procured,  it  may 
be  used  as  evidence  by  the  claimant  in  proceedmgs  for  patent  If 
there  be  a  previous  application  for  a  patent  of  the  same  lands,  such 
survey  cannot  be  of  any  value  until  sudi  prior  application  be  rejected, 
because  such  application  would  withdraw  the  lands  described  from  sub- 
sequent application.  If  such  prior  application  be  rejected,  it  would, 
however,  be  of  value  to  the  party  making  the  claim.  It  is  the  kind  of 
evidence  expressly  provided  by  law  for  the  purpose  of  identifying  a 
daim  and  showing  its  exact  location  and  boundaries ;  and  it  is  a  fun- 
damental legal  principle  that  a  party  may  produce  competent  evidence 
in  support  of  an  asserted  right.  But  such  a  survey  is  not  conclusive 
evidence,  and  may  be  objected  to  by  an  adverse  claimant,  and  overthrown 
by  competent  testimony.  By  this  right  of  objeNstion  aU  adverse  parties 
in  interest  are  fully  protected,  and  may  be  heard,  at  the  proper  time, 
before  tribunals  having  jurisdiction  and  ample  authority  in  the  prenuses. 
Until  introduced  in  evidence  for  the  purposes  contemplated  by  the  mining 
•statutes,  a  survey  of  a  mining-claim  is  not  subject  to  objection  by  any 
one  but  the  applicant  therefor,  nor  until  then  is  there  any  occasion  for 
objection  or  protest,  save  by  the  party  for  whom  the  survey  is  being 
made.    A  mining  location,  or  record  of  location,  mighty  with  equal  pro- 
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prietj,  be  objected  to  or  protested  against  by  parties  not  claiming, under 
it.  In  eyerj  proceeding  for  patent  under  the  mining  statutes,  not  only 
does  the  tribunal  before  which  the  matter  is  pending  examine  and 
pass  upon  the  correctness  and  legality  of  the  survey,  but  it  considers 
and  decides  the  question  of  the  legality  of  the  location  itself.  Your 
office  and  this  Department  have  undoubted  authority  to  make  and  en- 
force all  proper  and  needful  regulations  concerning  the  manner  of  making 
surveys  of  mining-claims,  and  exercise  general  supervisory  powers  in  the 
premises ;  and  may  investigate  cases  of  misconduct  or  insubordination 
on  the  part  of  deputy  surveyors  and  surveyors-general,  and  enforce  the 
production  of  honest  and  accurate  surveys.  And  I  think  the  enforce- 
ment of  the  circular  instructions  of  your  office  of  November  20,  1878, 
which  I  fully  approve,  will  secure  proper  survevs  of  mines,  and  leave  no 
cause  for  complaint  by  any  one.  From  what  has  been  said,  it  necessa- 
rily follows  thai  no  one,  except  a  claimant  requesting  a  survey  of  a 
minin^-dainp,  has  the  riffht  of  appeal  from  a  propose<{  or  an  actual  ap- 
proval or  disapproval  oi  a  survev  of  such  daim,  or  to  appeal  from  any 
instructions  of  your  office  to  tne  surveyor-general  regarding  such  a 
survey. 

OHAVAHini   QUABTZ  WOHL 

Mining  locations  which  fail  to  conform  to  the  district  laws  not  in  conflict  with  State 
or  Territorial  or  United  States  laws,  are  illegal,  and  proceedings  founded  thereon 
are  invalid.  Becaose  the  district  laws  have  been  persistently  violated  by  a  ma- 
jority of  the  miners  of  a  district,  is  no  evidence  that  those  laws  have  become  a 
dead  letter — especially  if  a  minority  have  complied  therewith. 

The  surveyor-general  should  refuse  to  approve  the  survey  of  a  location  not  made  in 
accordance  with  the  local  laws. 

A  second  application  for  land  already  applied  for  should  not  be  received  by  the  local 
offloers. 


Acting  GammiMianer  M.  E.  JV.  HaweU  to  Hegister  and  Jieceiver,  Sao- 

ramento,  CcUi/amiOy  August  10,  1880. 

On  the  29th  day  of  August,  1878,  Andr6  Ohavanne  filed  in  your  office 
an  application  for  patent  to  the  Ohavanne  quartz  mine  and  mill-site,  situ- 
ated in  Washington  mining  district,  Oalaveras  county.  Said  application 
embraces  five  distinct  mining-claims  besides  the  mill-site,  three  of  which, 
to  wit,  the  McNair,  Aspinwall,  and  North  Star,  are  located  upon  the 
same  vein  or  lode,  while  two,  the  Elk  and  Eureka,  situate  immediately 
south  of  the  McNair,  are  upon  separate  and  distinct  lodes.  Due  and 
legal  notice  of  said  application  was  given  by  publication  in  the  CcUctvercM 
Chronidey  a  weekly  newspaper,  for  a  period  of  ten  weeks,  commencing 
September  7,  1878,  and  ending  November  9,  1878,  during  which  time 
copies  of  said  notice  were  posted  upon  each  of  said  claims,  together  with 
plat  of  survey,  and  also  in  your  office.  On  the  14th  of  November,  1879, 
you  allowed  the  applicant  to  enter  and  pay  for  the  land  applied  for, 
with  the  exception  of  that  portion  embraced  in  the  Elk  location,  which 
you  rejected  for  reasons  which  will  hereafter  be  stated.  The  claimant 
appealed  from  your  action  in  rejecting  said  Elk  location,  which  appeal 
was  transmitted  by  you  with  the  papers  in  the  case  and  the  entry  of  the 
remainder  of  the  land. 

Before  transmitting  these  papers  you  received  a  protest  from  J.  B. 
Haggin,  claimant  of  the  Hurricane  lode,  which  conflicts  with  the  Elk 
location,  in  which  a  number  of  objections  are  urged  against  the  legality 
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of  the  proceedings  of  Mr.  ChaTanne,  all  of  which  will  be  considered  in 
their  proper  order. 

The  Elk  location  having  been  e'sdnded  by  you  from  entry,  the  above- 
named  J.  B.  Haggin,  who  had  previously  (August  18,  1879)  made  ap- 
pHcation  in  your  office  for  patent  to  the  Hurricane  lode,  and  received 
the  register's  order  for  pubhcation  of  notice,  appHed  to  make  entry  of 
said  Hurricane  claim.  To  this  application,  however,  Andr^  Ghavanne 
had  filed  an  adverse  claim,  as  claimant  of  the  Elk  location,  and  for  this 
reason  you  refused  Mr.  Haggin's  application  to  make  entry.  From  this 
action  an  appeal  was  taken  to  this  office,  and  it  is  urged  that  the  adverse 
daim  filed  by  Ghavanne  is  insufficient  in  substance  and  form,  the  objec- 
tions being  stated  in  detail,  but  need  not  here  be  recited. 

The  United  States  mining  laws  confer  upon  the  miners  of  each  mining- 
district  the  right  to  make  regulations  not  in  conflict  with  the  laws  of  the 
United  States,  or  with  the  laws  of  the  State  or  Territory  in  which  the 
district  is  situated,  governing  the  location,  manner  of  recording;  and 
amount  of  work  necessary  to  hold  possession  of  a  mining-claim,  subject 
to  certain  requirements.  Locations  of  mining-claims  whoch  fail  to  con- 
form to  these  requirements  must  be  treated  as  illegal.  The  laws  of 
Washington  mining  district  provide,  among  other  things  : 

1st.  That  no  more  than  one  hundred  feet  of  surface-ground  on  each 
side  of  the  vein  or  lode  shall  be  embraced  in  a  location. 

2d.  A  recorder  shaU  be  elected  annually,  who  shall  hold  the  office  until 
his  successor  shall  be  duly  qualified. 

3d.  That  all  mmiTig  locations  shaU  be  recorded  by  said  recorder,  and 
must  be  filed  with  him  for  record  within  thirty  days  after  being  made. 

4th.  No  meeting  (regular  or  special)  of  the  miners  of  this  district 
shall  be^egal  unless  assembled  in  pursuance  of  a  notice  signed  by  at 
least  five  miners,  (claim-holders,)  which  shall  state  the  nature  o^  the  busi- 
ness to  be  transacted. 

Of  the  five  claims  embraced  in  Mr.  Chavanne's  application,  not  one 
has  been  located  in  conformity  to  the  local  rules  above  recited.  None 
have  been  recorded  with  the  minin^^  recorder ;  three,  to  wit,  the  Aspin- 
wall.  North  Star,  and  Elk,  are  six  hundred  feet  in  width ;  and  the  Mcr 
Nair  exceeds  in  length  the  limit  allowed  by  the  United  States  laws. 
There  is  no  record  whatever  of  the  latter  location,  but  it  is  alleged  to 
have  been  located  some  time  in  1867,  "  by  C.  Y.  McNair  for  himself  ^ 
and  six  minor  children,  and  Harry  Childers.  This  makes  eight  persons, 
and  allowing  an  additional  claim  for  discovery,  they  would  have  been 
entitled  to  locate  1,800  feet  under  the  mining  act  approved  July  26, 
1866,  which  permitted  two  hundred  feet  to  be  taken  by  each  loontor, 
with  two  hundred  feet  additional  for  discovery.  The  claim  applied 
for,  however,  is  2,000  feet  in  length.  It  is  urged  by  the  claimant  that 
the  local  laws  have  become  obsolete ;  that  they  were  adopted  in  1867, 
since  which  time  no  meeting  of  the  miners  has  been  held,  and  the  custom 
has  been  to  observe  the  United  States  laws  and  be  governed  wholly  by 
them ;  that  it  is  also  the  custom  to  record  all  daims  with  the  coonly 
recorder,  and  not  with  the  mining  recorder. 

To  a  certain  extent  the  evidence  shows  that  this  is  true.  A  great  ma- 
jority of  the  locations  of  mining-claims  made  in  this  district  hiave  been 
recorded  with  the  county  recorder,  and  the  greater  porticm  of  such 
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locatioiifl  exceed  the  width  allowed  by  local  laws.  But  it  appears  equally 
true  that  the  recorder  elected  at  the  miners'  meeting  in  1867  has  con- 
tinuously from  that  time  kept  his  office  open  for  the  performance  of  his 
duties,  and  in  every  year  up  to  the  present  time  location  notices  have 
been  recorded  by  him,  all  of  which,  with  one  exception,  have  conformed  to 
the  local  laws  in  regard  to  width  of  claims.  Thus  it  appears  that  while 
many  miners  have  regarded  the  local  laws  as  in  force,  and  have  complied 
with  their  requirements,  others,  and  among  them  the  present  claimant, 
have  totally  disregarded  these  laws,  and  paid  no  attention  to  the  limita- 
tions imposed  thereby.  It  does  not  follow  that  because  a  law  has  been 
persistently  violated  by  those  who  owe  it  obedience,  it  thereby  becomes 
a  dead  letter.  No  such  proposition  can  be  sustained  or  admitted.  The 
laws  established  by  iihe  miners  of  a  mining-district  derive  their  force 
from  the  act  of  Congress  which  permits  the  adoption  of  such  laws ;  and 
where  they  do  not  exceed  the  scope  allowed  them,  and  have  once  been 
recognized  by  the  miners,  they  must  be  held  to  govern  in  all  cases 
where  the  possessory  right  to  a  mining-claim  is  to  be  determined.  It 
has  been  within  the  power  of  the  miners  of  Washington  mining  district 
to  alter  or  amend  their  rules  at  any  time  if  a  majority  desired  such 
action,  by  calling  a  meeting  for  that  purpose ;  but  not  even  a  majority 
could  presume  that  the  rules,  once  adopted,  were  without  force,  leaving 
the  minority,  who  entertained  a  contrary  presumption,  subject  to  the 
restrictions  imposed  by  such  rules.  In  short,  in  my  opinion,  the  laws 
adopted  by  the  miners  of  a  mining-district  must  remain  in  force  until 
amended  or  repealed  by  the  same  authority  that  established  them,  or 
until  abolished  or  modified  by  a  law  of  the  United  States,  or  of  the 
State  or  Territory  within  which  the  mining-district  is  situated. 

The  various  locations  embraced  in  Mr.  Chavanne^s  daim  '*  being  ille- 
gal and  void,  the  subsequent  proceedings,  even  if  in  due  form,  would  be 
invalid. '^     [Copp's  Mining  Decisions,  p.  190.] 

The  survey  of  these  claims  was  approved  by  the  surveyor-general 
June  26,  1878.  Application  for  patent  was  made  on  the  29th  day  of 
the  following  August.  After  the  period  of  publication  had  expired,  and 
when  the  plat  and  field-notes  now  before  me  should  have  been  in  your 
office,  the  surveyor-general,  on  the  15th  of  August,  1879,  eliminated 
the  Elk  location  from  said  plat  and  field-notes,  for  the  reason  that 
^*  it  is  found  that  the  $500  has  not  been  expended  upon  the  Elk  location 
as  required  by  law ;  that  the  survey  of  the  lode  line  has  not  been  run 
in  the  field;  that  the  location  is  not  in  accordance  with  the  local 
laws  of  the  mining-district."  While  the  reasons  assigned  by  the  sur- 
veyor-general shomd  have  been  sufficient  to  cause  him  to  withhold  his 
approval  in  the  first  instance,  I  do  not  understand  how  this  survey  could 
properly  have  come  before  him  for  re-examination,  and  I  think  his  action 
VOL  ehminating  the  Elk  location  from  the  survey  ^ould  be  treated  as  a 
nullity.  Nevertheless,  you  should  have  rejected  Mr.  Chavanne's  appli- 
cation for  patent:  1,  Because  it  embraces  claims  upon  more. than  one 
lode  or  '  vein ;  and,  2,  Because  the  various  locations  were  not  made  m 
conformity  to  the  laws  of  Washington  mining  district.  The  surveyor- 
general  should  have  refused  to  approve  the  survey  of  the  claim  because 
of  the  latter  objection.      ' 

Your  action  in  refusing  to  allow  entry  of  the  Elk  location  is  affirmed 
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upon  the  ground  here  stated.  For  the  same  reason  you  should  not  have 
permitted  entry  of  the  residue,  and  said  entry,  No.  695,  is  hereby  held 
for  cancellation. 

I  further  hold  that  you  were  in  error  in  receiving  the  application  of 
J.  B.  Haggin  for  patent  to  the  Hurricane  lode,  inasmuch  as  the  same 
conflicts  with  the  land  embraced  in  Mr.  Ghavanne's  application.  Until 
the  latter  daim  is  finally  disposed  of,  no  application  for  patent  to  lyid 
in  conflict  therewith  can  properly  be  received  by  you.  Mr.  Haggm's 
application  must  be  dismissed,  and  no  entry  can  be  allowed  except  upon 
new  proceedings. 

OHAYANNB  QUABTZ  MINB — (bSVIKW.) 

Where  an  application  for  patent  for  mining-ground,  under  which  an  entry  has  been 
allowed,  has  been  rejected  by  the  CommiBsioner  of  the  General  Land  Office,  an 
adverse  application  for  the  same  ground  cannot  be  entertained  until  the  qnestion 
of  appeal  to  the  Secretary  of  the  Interior  has  been  settled. 

Commissioner  Williamson  to  Montgomery  Blair^  September  27, 1880. 

I  have  considered  your  request  filed  in  this  office  on  the  23d  ultimo, 
for  a  review  of  decision  of  the  Acting  Commissioner,  dated  10th  ultimo, 
dismissing  the  application  of  J.  B.  Haggin  for  patent  to  the  Hunicane 
lode,  situate  in  Washington  mining  district,  Calaveras  county,  California. 

Said  application  was  dismissed  upon  the  ground  that  a  great  portion 
of  the  land  applied  for  was  included  in  the  pending  appHcation  of  Andre 
Chavanne,  and  hence  at  the  date  of  Haggin's  application  the  same  was 
not  in  market. 

Chavanne's  appHcation  for  patent  was  received  by  the  local  officers 
and  an  order  for  pubHcation  given.  Entry  was  refused,  however,  and 
an  appeal  taken  to  this  office ;  but  before  such  refusal,  the  register  re- 
ceived Haggin's  appHcation,  and  directed  notice  thereof  to  be  published 
The  decision  of  this  office  rejected  Chavanne^s  appHcation,  and  allowed 
sixty  days  for  appeal,  which  have  not  yet  elapsed.  Said  decision  will 
not  be  operative  until  the  time  aUowed  for  appeal  has  expired. 

Chavanne  filed  an  adverse  claim  against  Haggin^s  appHcation,  and 
brought  suit  to  determine  the  right  to  the  land.  It  is  urged  that  said 
adverse  claim  is  insufficient — is  not-  good  upon  general  demurrer — and 
should  be  dismissed.  It  wiU  not  be  necessary  to  consider  this  objec- 
tion unless  the  former  ruling,  dismissing  Haggin's  appHcation,  shall  be 
reversed. 

The  rule  which  forbids  the  reception  of  an  appHcation  for  patent  to 
a  mining-claim,  which  conflicts  witii  a  claim  embraced  in  a  prior  pend- 
ing appHcation,  is  derived  from  that  provision  of  the  statute  which  pre- 
scribes the  filing  of  adverse  claims.  Where  the  statute  prescribes  one 
way  in  which  a  thing  shaU  be  done  it  precludes  every  other.  Chavanne 
having  made  appHcation  for  patent  to  the  Elk  mining-claim,  Haggin,  as 
owner  of  a  conflicting  claim,  had  but  one  method  open  to  him  to  pro- 
tect his  interest  and  have  his  right  determined. 

But  you  now  urge  that  this  office  having  decided  that  Chavanne's 
appHcation  was  invaHd  and  iUegaJ,  it  was  in  reaHty  no  appHcation  at  all 
and  hence  the  subsequent  appHcation  of  Haggin  should  be  aUowed  to 
stand  the  whole  object  of  the  prohibition  of  a  second  appHcation  being 
to  compel  another  claimant  to  institute  procee*dings  in  the  local  comi^  to 
test  the  right  of  possession  of  the  first  appHcant ;  and  the  whole  reason 
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of  the  prohibition  fails  where  the  first  application  is  invalid,  for  no  ad- 
verse claim  need  be  filed  against  an  application  which  is  illegal  and 
invalid  npon  its  face. 

But  the  statute  goes  further,  and  after  limiting  the  time  within  which 
an  adverse  claim  may  be  filed,  provides  that  ^^  uxereafter  no  objection 
from  third  parties  to  the  issuance  of  a  patent  shall  be  heard,  except  it 
be^own  that  the  applicant  has  failed  to  comply  with  'the  terms  of  this 
cUpter.''    Sec.  2325  U.  S.  R  S. 

C^vanne  having  filed  an  application  for  patent  to  the  land  in  dispute, 
no  other  claim  to  tiie  same  land  could  be  asserted,  except  in  the  manner 
provided  by  the  statute,  and  failing  to  take  advantage  of  that  method, 
Mr.  Haggin  was  precluded  from  oDJecting  to  the  issue  of  a  patent,  ex- 
cept by  pointing  out  from  the  record  that  the  applicant  had  failed  to 
comply  with  the  law.  He  has  no  right  to  assert  any  claim  to  the  land 
that  this  office  could  consider. 

It  is  my  official  duty  to  examine  the  records  of  all  mining  appHcations, 
to  ascertain  whether  the  claimant  has  complied  with  the  law  and  official 
regulations.  If  it  appears  that  the  law  has  not  been  complied  with  in 
respect  to  some  particular  thing  that  should  have  been  performed  prior 
to  the  filing  of  said  application,  the  case  will  be  rejected  ;  but  my  ac- 
tion is  subject  to  review  upon  appeal,  and  until  it  becomes  final  by 
waiver  of  appeal  of  affirmance  of  the  appellate  authority,  such  applica- 
tion, in  my  opinion,  remains  a  legal  appropriation  of  the  land  applied 
for,  to  which  no  other  claim  can  be  asserted  in  any  manner. 

For  the  reason  stated,  I  must  decline  to  change  the  ruling  of  the  Act- 
ing Commissioner,  as  requested. 

OLATHB  PLACEB. 

Lode-claims  within  the  limits  of  a  plaoer-tract,  for  which  claims  patent  is  not  sought 
in  the  placer  application,  are  exolnded  from  the  placer-patent,  though  lode- 
olaims  adversely  held  may  be  exolnded  from  the  survey  of  such  placer-claim. 

Commissioner    Williamson  to  JE,  C.  Ford^  Washington^  D.  C.y  S^t. 

18,  1880. 

On  the  14th  inst.,  you  filed  in  this  office  an  argument  on  behalf  of 
<<  oertain  protestants  against  the  application  of  J.  S.  Sanderson,  for 
patent  to  the  Olathe  placer-claim,'*  which  has  been  considered  in  the 
examination  of  the  papers  relating  to  the  entry  of  said  claim,  although 
there  is  nothing  to  indicate  what  particular  protestants  you  represent. 

Mr.  Sanderson  filed  his  application  for  patent  in  the  land-office  at 
Leadville  on  the  7th  of  July,  1879,  describing  the  land  as  the  N.  E.  ^ 
N.  E.  J  section  24,  S.  i  of  S.  E.  J,  and  S.  E.  J  of  S,  W.  J,  section  13,  t'w'p 
nine  S.  of  R  80  W.,  6th  prin.  meridian.  Due  notice  thereof  was  given 
by  posting  in  the  local  land-office,  as  appears  by  the  certificates  of  the 
register,  in  a  ''  conspicuous  place  upon  the  claim,  to  wit,  upon  a  piae 
tree,  near  a  shaft,  about  the  centre  of  the  S.  E.  ^  of  S.  E.  ^  of  section  13, 
where  it  could  be  easily  seen  and  examined, ''  as  appears  by  the  affidavits 
of  A.  H.  Mallory  and  George  H.  Cbllins,  and  by  publication  of  notice 
from  the  12th  Aaj  of  July  to  the  13th  of  September,  1879,  as  required 
bylaw. 

The  published  notice  accurately  describes  the  land  applied  for  as  situ- 
ate in  Calif  omia  mixiing  district,  and  by  proper  legal  subdivisions,  but 


288  liAHD  OFFIOE  BT7LING8. 

by  manifest  typographical  error  the  impossible  (in  Oolorado)  townflhip 
number  ninety  is  designated  instead  of  nine,  as  it  should  be.  It  is  not 
alleged  that  any  person  was  misled  thereby,  and  it  is  almost  impossible 
that  any  one  could  have  been  misled  by  so  transparent  an  error. 

The  Bubdivisional  description  and  range  being  correctly  given,  it  ap* 
plies  alone  to  the  land  applied  for  in  the  California  mining  district  The 
claim  is  designated  by  name ;  reference  is  made  to  the  book  and  pi^ge* 
where  the  location  may  be  found  of  record ;  and  the  fact  that  the  pend- 
ency of  the  application  had  a  local  notoriety  is  demonstrated  by  ihe 
number  of  protests  filed  before  the  expiration  of  the  period  of  publica- 
tion. The  suggedtion  that  protestants  were  misled  appears  nowhere  in 
the  sworn  proteists,  and  seems  to  have  originated  through  the  ingenuity 
of  the  counsel. 

The  claimant,  and  also  George  ^.  OoUins,  (one  of  the  witnesses  to 
posting  on  claim,)  make  affidavit  that  said  notice  remained  posted  during 
the  entire  period  of  publication,  giving  dates.  R  W.  Omcer  and  T.  0. 
McDiortt  allege,  on  behalf  of  protestants,  that  no  such  notice  was  posted 
on  the  claim ;  that  they  had  often  been  upon  and  over  the  land,  (160 
acres  in  extent,)  and  never  saw  any  such  notice.  This  negative  affidavit 
cannot,  upon  general  principles,  be  given  weight  in  opposition  to  the 
positive  sworn  declaration  of  claimant's  witnesses  that  said  notice  was 
duly  posted  in  a  particularly-described  place,  and  so  remained  daring 
the  entire  period  prescribed  by  law.  It  is  possible  that  other  persons 
might  be  found  who  had  "  often  been  upon  and  over  the  land,''  without 
seeing  any  notice,  particularly  if  they  were  disinterested  persons  without 
claims  to  protect. 

I  am  of  opinion  that  none  of  the  objections  urged  against  the  regu- 
larity of  proceedings  in  this  case  are  sufficient  to  stay  the  issuance  of 
patent,  and  it  is  clear  that  due  notice  was  given  in  the  manner  pre- 
scribed by  law  to  all  parties  having  adverse  rights  of  possession  to 
protect. 

Before  the  expiration  of  the  period  of  publication  a  number  of  pro- 
testants appeared,  who  allege  that  they  are  owners  of  lode-daims  which 
conflict  wholly,  or  in  part,  with  the  land  appHed  for.  This  office  had 
notice  of  certain  other  lode-claims  conflicting  with  this  placer-claim 
by  reason  of  proceedings  had  in  the  local  land-office  and  regularly  re- 
ported. None  of  the  protestants  who  appeared  prior  to  the  expira- 
tion of  the  period  of  pubhcation  commenced  suits  in  court  as  they 
might  properly  have  done,  and  thus  stayed  proceedings  until  their 
alleged  rights  could  be  adjudged  by  the  courts,  but  contented  themselves 
with  the  position  of  protestemts,  simply  relying  upon  this  office  to  pro- 
tect their  lode-claims  from  patent  under  the  proceedings  of  the  placer 
application. 

By  claimant's  voluntary  action,  certain  lode-claims,  real  or  alleged, 
were  excluded  from  the  tract  appHed  for,  and  also  two  conflicting  placer- 
claims,  which  reduced  the  area  claimed  from  160  acres  to  104  and  a  frac- 
tion acres,  and  on  the  23d  of  April,  1880,  he  was  {)ermitted  to  make  entry 
of  that  amount,  to  wit,  104.21  acres. 

Subsequent  to  the  date  of  entry,  additional  protests  were  filed,  alleg- 
ing the  existence  of  known  lodes  or  veins,  in  view  of  which,  on  the  1st 
of  July  last,  I  directed  the  surveyor-general  to  have  made  at  daimant's 
expense  a  survey  of  the  placer-claim. 
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HiB  instructions  were  to  the  effect  that  where  lode-clAims  have  been 
duly  located,  and  an  application  for  patent  to  placer-land  which  embraces 
sach  lode-daims  is  made,  the  plat  and  survey  of  such  placer  should  cor- 
rectly show  the  locus  and  ext^t  of  the  lode-claims  ;  that  while  it  is  true 
that  the  patent  for  the  placer  wUl  except  from  its  operation  all  lodes 
and  veins  known  to  exist  at  the  date  thereof,  without  assuming  to  do 
what  would  be  impracticable,  viz.,  to  name  and  describe  them ;  yet 
where,  as  in  this  case,  the  owners  of  certain  lode-claims  have  by  protest 
advised  this  office  of  the  existence  of  such  claims,  they  should  be  ex- 
cluded by  metes  and  bounds.  His  instructions  were  to  exclude  not 
only  such  lodes  as  were  admitted  to  exist,  but  also  all  others  duly 
located. 

In  compliance  with  these  instructions,  a  survey  ttos  made  and  approved 
by  the  surveyor-general,  designated  as  No.  1,095,  which  reduced  the 
area  of  the  ^*  Olathe  "  claim  from  160  acres,  as  applied  for,  and  104.211 
acres  as  entered,  down  to  75.76  acres.  The  deputy  who  executed  the 
survey  reports  that :  '*  Upon  the  plat  I  have  designated  the  claims 
called  the  '  First  Chance,'  the  *  Four  Per  Cent,'  and  the  '  Buckeye,'  by 
dotted  lines.  These  pretended  lode-claims  have  no  mineral  lode  deposit 
or  rock  in  place,  or  anything  entitling  them  to  the  name  of  lode-claim  ; 
the  shafts  are  in  wash  or  drift,  and  I  hereby  certify  that  no  known  lodes 
eodgt  upon  the  foregoing  described  pkteer  other  than  have  been  excluded 
from  within  the  exterior  boundaries  of  pku^er,^^  and  more  to  the  same 
effect 

After  the  receipt  of  this  report,  several  additional  protests  were  received 
from  parties  claiming  to  be  owners  of  conflicting  lodes,  and  I  am  re- 
quested to  have  these  excluded  from  the  survey  and  patent  also  ;  and  it 
is  not  unreasonable  to  suppose  that  if  the  surveyor-general  be  instructed 
to  examine  these  alleged  claims,  his  report  will  be  followed  by  additional 
protests  of  the  same  character,  alleging  the  existence  of  lodes  located 
and  worked,  the  owners  of  which  will  have  at  last  awakened  to  the  ne- 
cessity of  bringing  them  to  the  attention  of  this  office. 

Where  knovm  lodes  exist  within  the  boimdaries  of  a  placer-claim,  and 
appHeation  for  patent  is  made  for  the  latter  without  including  an  appli- 
cation for  the  vein  or  lode-claim,  such  application  must  be  construed  as 
a  conclusive  declaration  that  the  claimant  has  no  right  of  possession 
of  the  vein  or  lode ;  but  if  a  vein  or  lode  in  a  placer-claim  is  not 
known,  a  patent  for  the  placer-daim  shall  convey  bH  valuable  mineral 
and  other  deposits  within  the  boundaries  thereof.  Such  is  the  language 
of  the  statute ;  and  it  follows  that  a  patent  issued  for  a  placer-claim 
which  contains  a  vein  or  lode,  the  existence  of  which  is  known,  is  not  a 
conveyance  of  any  lode  deposit  which  may  be  included  therein.  And 
all  placer-patents  issued  embrace  a  clause  of  reservation  as  follows : 
**  That  should  any  vein  or  lode  of  quartz  or  other  rock  in  place,  bearing 
gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable  deposits  be 
claimed  or  known  to  exist  within  the  above-described  premises  at  the 
date  hereof,  the  same  is  expressly  excepted  and  excluded  from  these 
presents." 

Notwithstanding  the  general  reservation  quoted,  I  deem  it  my  duty 
before  issuing  patent  for  a  placer-daim  to  require  all  vein  or  lode  claims, 
the  existence  of  which  is  admitted  by  the  applicant  for  patent,  but  not 
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applied  for  by  him,  or  is  reported  by  the  surreyor-^eiieral  to  be  exidaded 
by  actual  survey,  and  the  placer  claimant  should  not  be  permitted  to 
pay  for  the  area  so  excluded ;  but  iu  the  present  ca^e  I  have  already  ex- 
ercised every  precaution  and  used  every  means  at  my  command  to  as- 
certain the  existence  of  known  lodes  and  have  them  excluded.  The  sur- 
veyor-general reports  that,  aside  from  those  excluded,  no  known  lodes 
exist  within  the  boundaries  of  the  Olathe  placer-<slaiin,  and  the  apph- 
cant  for  patent,  together  with  two  disinterested  persons,  swear  iSisi 
none  exist.  This  is  not  conclusive  evidence  that  no  such  lodes  exist, 
but  I  think  it  sufficient  to  warrant  me  in  issuing  patent,  and  the  owners 
of  such  lodes,  if  any  exist,  will  be  protected  by  the  reservation  clause 
always  inserted. 

It  follows  that  if  any  lodes  or  veins  be  known  to  exist  at  the  date  of 
patent  to  the  placer-claim,  the  owner  thereof  may  make  application  for 
patent  thereto  at  the  proper  land-office  precisely  as  if  no  patent  had 
been  issued  for  the  placer-claim,  and  upon  regular  proceedings  being 
had  and  proof  furnished  that  said  lode  was  known  to  exist  as  aforesaid 
patent  will  issue. 

It  should  be  borne  in  mind  that  the  protestants  in  this  instance  might 
have  filed  adverse  claims,  and  by  commencing  suits  in  court  had  their 
rights  judicially  determined,  and  the  issue  there  raised  would  have  in- 
volved not  only  the  existence  of  the  lodes,  but  the  amount  of  surface- 
ground  which  the  lode  claimant  is  entitled  to  take  as  against  the  placer 
location. 

For  the  reasons  stated  I  think  patent  should  issue  to  Mr.  Sanderson 
for  the  claim  a&  surve^'^ed  without  further  delay. 

STATE    LAW. 

The  act  of  Oongrees  of  January  22,  1880,  does  not  annul  the  proviHion  of  the  State 
law  of  Oulorado,  which  requiren  a  discovery-shaft  to  be  sunk  within  a  certain 
number  of  days  from  date  of  discovery. 

Oommissioner  Williainson  to  Alfred  H,  HdU^  Ohto^  Ghinniaon  County^ 

Colorado^  September  26,  1880. 

I  am  in  receipt  of  your  communication  dated  July  23,  1880,  wherein 
you  inquire  whether  the  act  of  Congress  approved  January  22,  1880, 
amendatory  of  the  mining  act,  annuls  the  Colorado  State  law  in  regard 
to  the  same  matter.  That  is,  ''  Is  a  man  compelled  to  sink  a  ten-foot 
shaft,  or  its  equivalent,  inside  of  sixty  days,  to  secure  his  claim  from 
re-location." 

The  Colorado  statute  ^^  governing  the  location,  manner  of  recording, 
amount  of  work  necessary  to  hold  possession  of  a  mining-claim,"  is  an 
enactment  made  in  pm^suance  of  the  power  conferred  by  section  2324 
U.  S.  Bevised  Statutes,  and  is  in  force,  except  so  far  as  it  may  conflict 
with  express  enactment  by  Congress. 

One  of  the  conditions  prescribed  by  the  State  legislature  ^*  governing 
the  location  "  of  a  mining-claim,  is  that  the  locator  or  discoverer  ^^  ehsSl 
locate  his  lode  by  £u*st  sinking  a  discovery-shaft  upon  the  lode  to  the 
depth  of  at  least  ten  feet  from  the  lowest  part  of  the  rim  of  such  shaft 
at  the  surface,  or  deeper,  if  necessary  to  show  a  well-defined  crevice. 
Second,  by  posting  at  the  point  of  discovery  on  the  surface  a  plain  sign 
or  notice,"  etc. 


LAND  OFFICE  BULIKOS.  391 

Another  provision  is  as  follows  :  "The  amount  of  work  done,  or  im- 
provements  made  during  each  year,  dhall  be  that  prescribed  by  the 
mining  laws  of  the  United  States.'^ 

I  therefore  answer  your  inquiry  in  the  affirmative  ;  the  locator  of  a 
mining-claim  must  perform  all  acts  required  by  the  statute,  or  the  local 
rules  and  regulations  adopted  by  the  miners,  in  the  absence  of  statutory 
provisions  relating  to  sudi  locations. 

I  see  no  reason  why  the  labor  or  expenditures  necessary  to  comply 
wil^  the  law  in  making  the  location  should  not  apply  to  the  expenditures 
required  by  law  to  be  made  during  the  first  year. 

Under  the  provisions  of  the  act  of  Congress  approved  January  22, 
1880,  a  claim  located,  for  instance,  on  the  1st  day  of  July,  1880,  and  re- 
quiring an  expenditure  of,  say,  $50  to  sink  the  necessary  shaft,  eta,  it 
will  not  be  necessary  to  perform  the  remaining  fifty  dollars'  worth  of 
work  required  to  complete  the  prescribed  annual  expenditure  of  $100 
until  the  dlst  day  of  December,  1881,  the  year  within  which  such  annual 
expenditures  must  be  completed  beginning  to  run  from  the  first  day  of 
January  next,  succeeding  tiie  date  of  location. 

WILDMAN   QUARTZ    MlinS. 

The  uatnre,  extent,  and  boundaries  of  an  adverse  claim  being  shown,  and  suit  having 
been  brought  thereon  in  a  ooart  of  competent  jnrisdiction,  the  executive  depart- 
ment is  predaded  from  taking  action  until  the  controversy  has  been  settled  or  is 
decided  by  the  court. 

Where  adverse  relocations  are  made  prior  to  the  application  for  patent,  controver- 
sies as  to  right  of  possession  growing  out  of  such  relocations  must  be  adjudi- 
cated in  the  courts.  Where  the  alleged  abandonment  occurred  subsequent  to 
publication  of  notice  of  application  for  patent  and  prior  to  payment  and  entry 
the  executive  department  would  be  compelled  to  take  jurisdiction. 

The  local  laws  may  prescribe  a  greater  annual  expenditure  than  the  United  States 
law  requires. 

Defective  proof  in  this  case  considered. 

Acting  Commissioner  C.  TF.  JIblcom,b  to  Register  and  Heceiver^  Sac- 

ramentOy  California^  October  21, 1880. 

I  haye  examined  the  matter  connected  with  the  appeal  of  C.  T. 
Wheeler,  applicant  for  patent  to  the  Wildman  quartz  mine,  Sutter  Greek 
fninJTig  district,  Amador,  Oalif omia,  from  your  refusal  to  permit  his 
entry  of  the  same. 

It  apx>ear8  that  Wheeler  filed  application  for  patent  in  your  office  to 
said  daim,  October  2,  1879. 

That  said  application  was  duly  published  as  required  by  law,  publica- 
tion commencing  October  4^  1879. 

That  during  tihe  period  of  publication,  to  wit,  on  November  13,  Wm. 
Songer  and  Dayid  T.  Davies,  alleged  owners  of  the  Davies  lode,  filed 
their  adverse  claim  in  your  office,  and  the  same  being  in  due  and  legal 
form,  stay  of  proceedings  was  ordered  by  you. 

That  on  the  21st  of  November  miit  was  commenced  by  said  adverse 
claimants  versus  said  applicant  for  patent,  in  the  district  court  of  the 
11th  judicial  district,  in  the  State  of  C^ifomia,  which  suit  is  now 
pending. 

On  the  18th  day  of  December  next  following,  Wheeler  made  applica- 
tion at  your  office  to  make  payment  and  entry  of  said  "  Wildman  quartz 
mine,'*  which  application  was  refused  by  you  because  of  said  adverse 
daim  and  the  suspension  of  proceedings  thereunder. 
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From  your  said  action  Wheeler  appealed  to  this  office,  assigning  in 
brief  as  exceptions — 

1.  That  the  pretended  location  of  Songer  and  Dayies  was  not  in  ao- 
oordance  with  section  2324  of  the  Bevised  Statutes,  in  that  it  was  not 
marked  on  the  groimd  so  that  its  boundaries  could  be  readily  traced. 

2.  That  the  notice  of  said  location  omits  to  locate  the  pretended 
claim  of  Songer  and  Davies  with  reference  to  some  actual  object  or  per- 
manent monument)  so  that  it  can  be  identified. 

3.  That  the  notice  of  location  recites  an  untruth  on  its  face,  in  this, 
"  the  foregoing  description  is  taken  from  notice  of  official  survey  of  said 
Wildman  quartz  mine,  made  June  18,  1876,  by  W.  L.  McKim,  United 
States  deputy  surveyor,  under  iastructions  from  J.  B.  Hardenbergh, 
United  States  surveyor-general  for  Cf^omia,  dated  April  16,  1874.'' 

That  said  survey  by  McEim  was  located  in  town.  6  N.,  B.  11  £.,  M. 
D.  M.,  and  connects  it  with  the  section  comer  common  to  sections  5,  6^ 
7,  and  8  of  said  township ;  while  the  pretended  location  of  said  Songer 
and  Davies  fails  to  make  any  reference  to  the  section,  township,  range, 
or  meridian,  and  that  the  adoption  of  the  field-notes  of  the  WildjD^ 
quai'tz  mine  survey,  approved  by  the  United  States  surveyor-general, 
as  the  basis  of  a  subsequent  location,  is  not  authorized  by  local  roles, 
customs  of  miners,  or  the  acts  of  Congress  relating  to  mines. 

4.  That  the  notice  of  location  omits  to  name  the  mining-district, 
county,  or  State,  within  which  their  pretended  claim  is  located. 

5.  That  there  is  no  evidence  to  show  that  the  field-notes  of  the  official 
survey  of  the  Wildman  quartz  mine,  made  Jime  18, 1875,  under  instruc- 
tions from  Surveyor-General  Hardenbergh,  include,  cover,  or  embrace  any 
part  of  the  ground  claimed  by  Songer  and  Davies  in  this  pretended 
notice  of  location. 

6.  That  the  notice  of  location  fails  to  show  connection  with  the 
Government  survey  as  required  by  section  2327  of  the  Bevised  Statutes, 
although  a  section  line  divides  it  in  two  parts. 

7.  That  it  fails  to  show  that  the  notice  of  the  pretended  location  was 
posted  on  the  lode-daim,  or  within  the  boundaries  of  the  surveys  ad- 
mitted to  be  included  within  said  pretended  location. 

8.  That  the  notice  of  location  omits  to  recite  the  number  of  feet  owned 
by  Mr.  Songer  in  the  pretended  location  of  Songer  and  Davies  on  said 
lode,  and  that  the  notice  of  location  omits  to  designate  the  number  of 
feet  owned  by  Davies  in  said  location. 

That  the  location  of  the  pretended  claim  of  Songer  and  Daviee  does 
not  include  1,500  feet  in  length  on  the  vein  or  lode.  That  the  notice 
of  location  pretends  to  locate  IGA'v  chains  along  the  vein  or  lode. 

That  the  record  of  location  does  not  claim  or  locate  the  ledge  or  lode 
through  the  length  of  the  surface-ground  claimed  in  the  pretended  loca- 
tion of  Songer  and  Davies. 

That  locations  of  lode-claims  can  only  be  made  in  feet. 

That  the  notice  of  location  omits  to  name  the  pretended  claun. 

That  the  surface-ground  claimed  in  the  pretended  notice  of  location 
was  on  the  30th  day  of  July,  1879,  not  subject  to  location  as  a  mining- 
daim,  it  having  been  apphed  for  as  a  part  of  the  townsite  of  Satto* 
Greek,  entered  by  the  county  judge  as  trustee  for  the  inhabitants  of  said 
town,  on  the  1st  day  of  July,  1874,  and  patented  January  20,  1875. 
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That  said  adverse  claim  is  defeotive  in  that  they  designated  and 
named  the  pretended  location  the  ^'  Davies  quartz  mine,''  and  it  does 
not  so  appear  in  the  certified  cop  j  of  the  record  of  location. 

That  the  survey  of  J.  W.  Brown,  filed  with  said  protest,  is  defective 
in  the  following : 

It  was  not  authorized  to  be  made  by  the  United  States  surveyor-gen- 
eral for  California. 

It  is  not  sworn  to  by  the  said  J.  W.  Brown. 

It  was  a  private  survey  made  by  J.  W.  Brown  under  the  direction 
and  by  the  request  of  said  Songer  and  Davies. 

By  the  affidavits  of  said  J.  W.  Brown  it  appears  that  said  Son^fer  and 
Davies  expended  in  labor  and  improvements  on  their  pretended  location 
about  $125. 

That  to  entitle  said  Songer  and  Davies  to  a  survey  of  their  pretended 
daim,  or  to  the  right  to  file  a  protest,  they  should  have  expended  on 
their  pretended  location,  in  labor  and  improvements,  a  sum  not  less 
than  $500. 

Section  2326  of  the  Bevised  Statutes  requires  where  an  adverse  daim 
is  filed  during  the  period  of  publication  it  shall  be  upon  oath  of  the 
person  or  persons  making  the  same,  and  shall  show  the  nature,  bound- 
aries, and  extent  of  such  adverse  claim  ;  and  all  proceedings,  except  the 
publication  of  notice  and  making  and  filing  of  the  affidavit  thereof,  shall 
be  stayed  until  the  controversy  shall  have  been  settled  or  decided  by  a 
court  of  competent  jurisdiction  or  the  adverse  claim  waived. 

The  adverse  daim  in  question  was  presented  under  oath  by  William 
Songer  and  David  T.  Davies. 

Sttid  affiants  allege  a  failure  by  Wheeler  and  his  grantors  of  labor  or 
improvements  required  by  law,  and  that  said  Wildman  quartz  mine  was 
therefore  subject  to  location  by  any  other  party. 

Wherefore,  on  the  30th  day  of  July,  1879,  the  said  Songer  and  Davies, 
citizens  of  the  United  States,  entered  upon,  located,  and  claimed  the 
said  premises  for  the  purpose  of  mining  thereon,  and  designated  and 
named  the  same  the  '*  Davies  quartz  mine,''  and  occupied  the  same  as  a 
mining^claim. 

They  submit  with  said  adverse  claim,  copy  of  their  location  notice, 
duly  certified  by  the  deputy  clerk  and  recorder  of  Amador  county. 

iSaid  location  notice  is  dated  Sutter  Creek,  Califomia,  July  30, 1879. 

I  regard  this  as  correctly  showing  the  nature  of  said  adverse  c^aim. 
The  boundaries  and  extent  thereof  are  indicated  by  field-notes  of  sur- 
vey, made  by  John  W.  Brown,  deputy  mineral  surveyor,  November  1, 
1879.  The  affidavit  of  the  adverse  claimants  sets  forth  that  said  loca- 
tors, at  the  time  of  said  location,  set  stakes  on  the  said  lode,  and  at  the 
comers  of  the  said  claim,  except  on  the  comers  in  Main  street  and 
Eureka  street,  in  the  town  of  Sutter  Creek,  where  it  was  impracticable 
to  place  stakes  or  monuments  by  reason  of  the  constant  public  use  of 
said  street;  and  placed  on  the  stake  on  the  lode  a  written  notice  of  loca- 
tion, describing  the  daim  as  located. 

Said  affidavit  further  alleges  that  said  Davies  lode  and  daim,  and  the 
said  Wildman  lode  and  daim,  are  one  and  the  same  piece  of  land,  and 
are  bounded  by  the  same  lines,  and  the  one  indudes  and  contains  the 
whole  of  the  other,  and  that  said  Songer  and  Davies  are  the  owners 
thereof. 
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I  therefore  condade  that  the  nature,  boundaries,  and  extent  of  said 
adverse  daim  were  duly  alleged  as  required  bj  law. 

It  appears  from  affidavits  submitted  by  Wheeler,  that  in  March,  1879, 
Wheeler  directed  his  agent,  G.  W.  Bibbins,  to  employ  men  and  roBume 
work  on  the  Wildman  mine ;  that  said  work  was  resumed  in  March,  1879, 
and  more  than  $26.25  expended  in  such  labor ;  that  work  was  then 
stopped  for  the  reason  that  to  successfully  work  the  mine  it  required 
machinery,  and  that  active  operations  were  postponed  pending  negotia- 
tions for  such  machinery ;  and  that  since  the  2d  day  of  October,  1879, 
work  has  been  resumed  on  the  mine  by  men  in  the  employment  of  Mr. 
Wheeler,  and  that  they  are  now  in  the  quiet  and  peaceable  possession 
of  said  property. 

While  it  would  appear  in  the  absence  of  any  denial  of  facts  so  al- 
leged, that  the  pretended  location  of  Songer  and  Davies  was  illegal,  and 
while  their  action  in  adopting,  as  their  description  of  such  location,  the 
field-notes  of  the  survey  made  by  the  appHcants  for  patent  in  1879,  was 
anomalous  and  without  precedent,  yet,  under  existing  laws,  I  feel  com- 
pelled to  recognize  said  adverse  daim. 

Its  nature,  boundaries,  and  extent  having  been  shown,  I  regard  it  as 
one  which  precludes  executive  action,  until  the  controversy  shall  have 
been  settled  or  dedded  by  a  court  of  competent  jurisdiction,  or  the  ad- 
verse claim  waived. 

It  has  been  f ordbly  urged  by  counsd  for  applicant  before  this  office 
that  the  question  of  abandonment  by  a  prior  owner  is  one  which  is 
within  the  jurisdiction  of  the  executive  department  of  the  government 

By  section  2324  U.  S.  R  S.,  it  is  provided  that  '^the  miners  of 
each  mining  district  may  make  regulations  not  in  conflict  with  the  laws 
of  the  United  States,  or  with  the  laws  of  the  State  or  Territoiy  in  which 
the  district  is  situated,  governing  the  location,  manner  of  recording, 
amount  of  work  necessary  to  hold  possession  of  a  mining-claim,  subject 
to  the  following  requirements,"  etc. 

In  the  same  section  it  is  provided  as  one  of  the  requirements  that  nai 
less  than  certain  amounts  named  shall  be  annually  expended  upon  lode- 
daims.  It  follows  that  while  the  State,  Territory,  or  district  may  make 
requirements  of  more  than  the  amount  named  in  the  United  States  laws, 
it  cannot  make  a  less  requirement  control,  because  it  would  be  in  con- 
flict with  the  laws  of  the  United  States,  which  name  the  least  sum  which 
will  preclude  relocation. 

Further,  the  local  laws  may  require  expenditures  to  be  made  in  a  cer- 
tain manner,  and  within  certain  periods  not  named  in  the  United  States 
law,  and  I  am  of  the  opinion  that  while  the  conditions  which  determine 
the  validity  of  adverse  relocations  are  largelv  dependent  upon  local  laws, 
it  is  perfectly  in  accord  with  the  system  of  the  mineral  laws,  and  was 
oont^plated,  that  controversies  involving  the  right  of  possession  and 
growing  out  of  such  relocations  should,  where  the  relocations  are  made 
prior  to  the  application  for  patent,  be  adjudicated  in  the  courts. 

I  am  also  of  the  opinion  that  all  adverse  daims,  from  whatever  source 
derived,  should  be  presented  in  the  manner  prescribed  by  law,  and  dur- 
ing the  period  of  pubHcation  of  notice  of  application  mr  patent  with 
a  single  exception,  to  wit : 

Should  the  abandonment  occur  subsequent  to  such  publication  and 
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prior  to  entry  and  payment^  a  case  would  be  presented  of  which  the 
executive  department  would  be  compelled  to  take  jurisdiction,  because 
the  law  under  that  state  of  facts  fJlows  the  abandoned  ground  to  be 
again  located  by  any  qualified  person,  in  the  same  manner  as  if  no  loca- 
tion of  the  same  had  ever  been  made,  and  makes  no  provision  for  the 
determination  elsewhere  of  any  question  or  controversy  arising  out  of 
this  class  of  conflicting  claims. 

ANNUAL   EXPENDITURE. 

Where  a  mining«.olaini  was  located  October  1,  1879,  and  the  $100  worth  of  expendi- 
ture and  Labor  was  made  aft6r  location  and  prior  to  January  1,  1880,  such  ex- 
penditure is  not  a  compliance  with  law  ;  it  must  be  during  the  calendar  year 
1880,  except  so  much  as  may  be  required  under  the  local  law. 

ConrnUsHoner  Williamson  to  Hon.  N,  F,  Hill^  J)einver^  Colorado^  No- 
vember 10,  1880. 

The  question  submitted  by  Mr.  Haynes  is  as  follows :  '*  If  I  locate  a 
mining-claim  on  the  1st  day  of  October,  1879,  and  complete  the  assess- 
ment or  discovery-shaft  by  the  10th  day  of  October,  1879,  and  proceed 
immediate] V  to  do  $100  worth  of  work,  in  addition  to  the  assessment  or 
disoovery-snaft  work,  and  complete  the  said  $100  worth  of  work  by  the 
20th  day  of  October,  1879,  will  the  Department  authorities  recognize 
said  $1()Q  worth  of  work  as  Hiq  first  annual  work  under  the  act  approved 
January  22,  1880  ?" 

Section  2  of  act  of  January  22,  1880,  is  as  follows :  ''  That  section 
2324  of  the  Bevised  Statutes  of  the  United  States  be  amended  by  add- 
ing the  following  words:  *  Provided,  That  the  period  within  which  the 
work  required  to  be  done  annually  on  all  unpatented  ihineral  claims 
shall  commence  on  the  first  day  of  January  succeeding  the  date  of  loca- 
tion of  such  claim,  and  this  section  shall  apply  to  all  claims  located 
since  the  tenth  day  of  May  anno  Domini  eighteen  hundred  and  sev- 
enty-two.' " 

The  act  of  May  10,  1872,  (section  2324  Bevised  Statutes,)  provided 
that  "on  each  claim  located  after  the  10th  day  of  May,  1872,  and  until 
a  patent  has  been  issued  therefor,  not  less  tiian  one  hundred  dollars' 
worth  of  labor  shall  be  performed  or  improvements  made  during  each 


Under  said  section  2324  said  annual  improvements  were  due  within 
each  year,  commencing  with  the  date  of  location. 

Upon  claims  located  prior  to  May  10,  1872,  the  first  annual  expendi- 
tures were  due  by  January  1,  1875,  and  annually  thereafter. 

The  purpose  of  the  amendment  of  January  22,  1880,  was  to  secure  an 
umf  orm  period  vrithin  which  the  annual  expenditures  should  be  required 
on  all  locations. 

In  said  amendatory  act  such  period  is  made  to  "  commence  on  the 
first  day  of  January  sucoeedinff  the  date  of  location  of  such  claim." 

It  therefore  follows  that  a  (uaim  located  October  1,  1879,  requires  the 
expenditure  of  $100  worth  of  labor  or  improvements  thereon  within 
the  calendar  year  1880,  and  that  whatever  may  have  been  expended  dur- 
ing the  year  1879  will  not  answer  the  requirements  of  expenditures  in 
1880. 

A  claim  located  on  any  date  subsei^uent  to  the  first  day  of  January, 
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1879,  requires  no  further  expenditure  during  the  remainder  of  that  year 
than  is  made  necessary  by  local  laws. 

SEATON    MINING   COMPANY   V8.    DAVIS. 

"Where  a  party  applieR  for  mining  patent  and  gives  dne  notice,  but  fiails  to  pay  the 
govemmeut  price  and  make  entry  at  the  land-office  for  a  period  within  whk^  an 
adverse  location  could  be  made,  he  cannot  prevent  another  party  from  making 
0ntry  of  the  same  laud  after  due  notice  except  by  properly  filing  an  adverse 
daiui.  In  the  absence  of  such  adverse  claim,  the  second  application  will  be  al- 
lowed to  proceed  as  tjiough  no  prior  application  had  been  made. 

Secretary  Schurz  to  Comniiaaioner  WtUiamaon,  JVov,  29,  1880. 

The  Seaton  Mining  Company,  Jno.  W.  Gashwiler,  president,  J.  F. 
Lightner,  secretary,  was  incorporated  in  1865.  On  the  24th  of  June, 
1871,  it  filed  in  the  district  office  mineral  application  No.  184,  for  the 
Dry  town  quartz  claim,  calling  for  1,298  linear  feet  by  a  lateral  measure- 
ment of  160  feet  on  each  side  of  the  centre  vein,  which  application  was 
regularly  published  July  to  September,  1871,  a  period  of  ninety  day& 
October  7,  1873,  the  register  certified  to  the  fact  of  pubhcation,  and 
also  that  no  adverse  claim  had  been  filed.  Nov.  3,  1874,  the  surveyor- 
^  general  approved  a  survey  of  the  claim,  and  certified  to  the  correctness 
of  the  plat  and  the  value  of  the  improvements. 

Here  the  record  ends.  No  entry  was  made,  and  the  application  re- 
mained on  file  in  the  district  land-office. 

March  25,  1878,  Jno.  A.  Davis  filed  with  the  register  of  Sacramento 
a  regular  application  for  patent  for  the  Peerless  quartz  mine,  alleged  to 
have  been  located  by  him  March  1,  1878,  together  with  a  plat  of  survey 
approved  on  the  20th  of  the  same  month.  This  claim  covers  the  same 
ground  as  the  Drytown  quartz  claim  ;  and  Davis  sets  up  in  his  applica- 
Uon  the  fact  of  abandonment  on  the  part  of  the  Seaton  Mining  Com- 
pany, and  the  relocation  by  himself  under  section  2324  of  the  United 
States  Revised  Statutes. 

The  register  asked  instructions,  reporting  the  proceedings  had  in  the 
former  application,  and  on  the  1st  of  May,  1878,  you  ord^^ed  a  hearing 
to  determine  the  question  of  abandonment. 

The  receiver  decided  in  favor  of  the  Seaton  company.  The  register, 
having  been  of  the  counsel  for  Davis,  did  not  join  in  the  opinion.  You 
have  affirmed  the  decision,  and  rejected  the  apphcation  of  Davis,  adding 
certain  dii-ections,  respecting  the  defects  to  be  supplied  before  permit- 
ting entry  by  the  assignee  of  the  Seaton  Mining  Company. 

This  is  an  application  for  patent  originally  presented  under  the  mining 
act  of  July  26,  1866,  (14  Stats.,  86,j  the  application  and  publication  hav- 
ing been  made  in  1871,  prior  to  the  passage  of  the  act  of  May  10,  1872, 
although  the  survey  was  not  made  until  ^ptember,  1874,  after  the  pas- 
sage of  the  latter  act  and  its  incorporation  into  the  itevised  Statutes. 
It  will  thus  be  seen  that  more  than  three  years  had  elapsed  between  the 
dates  of  apphcation  and  final  survey,  and  that  from  November  3,  1874, 
when  the  survey  was  approved,  to  March  25,  1878,  when  Davis  apphed 
for  patent,  more  than  fliree  additional  years  had  passed. 

The  original  apphcation  was  not  based  upon  any  distinctive  location, 
only  a  portion  of  the  claim  having  been  regularly  located,  and  only  ac- 
quired definiteness  by  conceded  possession,  and  mRrlriTig  upon  the  earth 
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by  the  final  suirey,  made  upon  yerbal  evidence  taken  by  the  deputy  sur- 
veyor in  1874.  This  survey  for  the  first  time  fairly  delineated  the  claim, 
and  fixed  its  contour  and  boundary.  Up  to  that  time  it  was  more  prop- 
erly a  mining  possession  than  a  located  mine,  and,  but  for  the  notoriety 
of  sudi  possession  and  the  previous  active  exploration  and  working  of 
the  same  by  the  Seaton  Mining  Company,  it  might  have  been  considered 
as  embracing  several  separate  and  d^tinct  claims. 

In  1868  the  mill  was  burned  down.  In  1869  the  hoisting  machinery 
was  sold,  and  was  removed  in  1871.  In  1872  all  the  tools  were  removed, 
the  workmen  discharged,  and  the  shaft  has  never  since  been  opened  or 
used. 

From  March,  1S76,  to  January,  1878,  one  Nicholas  Yentich  was  en- 
gaged in  prospecting  and  working  upon  ihe  ground  covered  by  the  claim, 
and  expended  several  Idiousands  of  dollars  thereon.  Davis  claims  that 
this  work  was  done  for  the  sole  benefit  of  Yentich,  adversely  to  the  Sea- 
ton  Minin£^  Company,  and  offers  testimony  to  prove  the  fact.  The  com- 
pany, on  ute  other  hand,  attempts  to  show  that  Yentich  held  possesion 
through  its  agent,  one  Hooper,  under  an  agreement  to  divide  the  pro- 
ceeds ;  and  although  producing  no  direct  testimony  to  that  effect,  claims 
that  the  weight  of  evidence  goes  to  sustain  the  allegation. 

Upon  all  claims  located  prior  to  May  10,  1872,  section  2324  requires 
ten  dollars'  worth  of  labor  or  improvements  in  each  year  for  each  one 
hundred  feet  in  length  along  the  vein  until  a  patent  has  been  issued 
therefor ;  and  provides  that  upon  a  failure  to  comply  vnth  these  condi- 
tions the  claim  or  nunc  shall  be  open  to  relocation  in  the  same  manner 
as  if  no  location  had  ever  been  made,  provided  that  the  original  locators, 
their  heirs,  assigns,  or  legal  representatives  have  not  resumed  work  upon 
the  claim  after  the  failure  and  before  such  location.  This  requirement 
began  to  run  against  the  Seaton  mine  January  1,  1875,  as  prescribed  by 
act  of  June  6,  1874. 

Section  2325  prescribes  the  manner  in  which  '*  a  patent  for  any  land 
claimed  and  located  for  valuable  deposits  may  be  obtained.''  It  makes 
no  exception  of  claims  located  after  failure  of  a  former  claimant,  nor  does 
it  prescribe  any  different  manner  of  proceeding  from  that  required  upon 
an  original  location.  Jurisdiction  to  determine  the  questions  relating  to 
a  right  to  the  patent  is  first  acquired  by  the  filing  of  the  application. 
The  location  belongs  to  a  prior  date,  and  must  be  made  under  the  laws, 
rules,  and  regulations  relating  to  the  initiation,  marking,  and  recording  of 
the  claim,  and  under  other  jiuisdiction  than  that  of  the  United  States 
land  officers.  The  application  must  be  duly  advertised,  and  if  there  be 
adverse  claims  the  courts  must  determine  all  questions  of  the  right  of 
possession.  If  no  adverse  claim  is  filed,  the  possession  is  deemed  right- 
ful and  the  right  to  a  patent  "  shall  be  assumed." 

It  appears  to  me  that  there  is  nothing  ia  this  case  to  prevent  Davis 
from  proceeding  regularly  vnth  his  application.  His  location  is  an  ac- 
complished fact ;  he  made  it  upon  allegation  that  the  Seaton  company 
had  failed  in  the  matter  specially  enjoined  by  the  statute,  and  it  was  ad- 
mitted to  the  local  mining  records. 

The  Seaton  company  had  completed  its  publication  in  1871,  and  by 
very  dilatory  proceedings  had  reached  the  period  when  entry  might 
have  been  made  and  all  further  liability  to  forfeiture  exduded,  in  No- 
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vember,  1874.  Payment  for  about  nine  acres  of  land  vrould  have  secured 
the  title,  if  it  had  at  that  date  fully  complied  with  the  provisions  of  law, 
(Smith  et  cU,  vs.  Van  Clief  et  al.,)  but  no  entry  had  been  made.  The 
application  slumbered  in  the  register's  office,  and  the  final  surrey  also 
rested  somewhere,  the  date  when  it  was  filed  with  the  reg^ter  not  be- 
ing disclosed  by  the  record.  The  claim  had  not  been  duly  prosecuted 
to  a  final  decision  in  the  General  Land  Office,  as  required  by  section 
2328,  for  until  entry  there  was  nothing  to  come  before  you  for  adjudica- 
tion or  adjustment.  Section  2326  required  adverse  claims  to  be  prose- 
cuted in  the  courts  with  reasonable  diligence  under  penalty  of  waiver. 
It  is  proper  to  require  the  same  reasonable  diUgence  in  pending  appU- 
cations  before  the  district  officers.  A  party  failmg  in  such  prosecution 
beyond  the  period  when  a  right  of  location  might  be  gained  through 
failure  to  work  the  mine  cannot  complain  if  another,  setting  up  such 
failure,  and  having  made  such  location,  shall  be  permitted  to  proceed  ac- 
cording to  the  statute  to  secure  title  under  his  statutory  right. 

I  think  in  such  a  case  there  is  manifest  propriety  in  submitting  the 
whole  question  of  failure  on  the  one  hand  and  acquisition  of  right  upon 
the  other  to  the  test  of  judicial  examination  and  control.  If  the  Seaton 
Mining  Company  has  good  reason  to  dispute  the  right  of  Davis,  it  has 
only  to  file  its  adverse  claim  during  the  period  of  publication,  and  bring 
suit  in  the  proper  court  for  its  support.  On  the  other  hand,  if  Davis  be 
depied  the  right  to  proceed,  he  is  deprived  of  the  opportunity  which  the 
law  appears  to  provide  for  all  claimants  of  located  n\ines,  to  try  the 
right  of  possession  in  court,  and  must  rely  on  such  voluntary  evidence 
as  he  may  be  able  to  present  before  the  register  and  receiver,  which, 
as  shown  by  the  very  remarkable  record  in  this  case,  cannot  be  relied 
upon  in  every  instance  to  assure  certainty  in  the  determination  of  the 
issue. 

$500   IMPROVEMENTS. 
UoadR  and  necessary  work  may  be  included  in  the  eRtimate. 

Commissioner  Williamson  to  Surveyor  General  Johnson^  Denver^  Col.s 

Dec,  14, 1880. 

All  improvements  made  upon  a  mining-claim,  having  a  direct  relation 
to  the  development  thereof,  may  be  taken  into  consideration  by  you  as 
a  basis  for  your  certificate. 

Any  building,  machinery,  roadway,  or  other  improvements,  used  in 
connection  with  and  essential  to  the  practical  development  of  the  sur- 
veyed claim,  will  enter  into  and  form  a  part  of  the  expenditures  for 
improvements,  to  which  you  are  required  to  certify.  Necessaiily,  how- 
ever, improvements  of  the  character  indicated  must  be  associated  with 
actual  excavations,  such  as  cuts,  tunnels,  shafts,  &c,  so  as  to  clearly  show 
that  they  are  intended  for  use  in  connection  with  the  claims  under  con- 
sideration.    Deputies  should  make  full  report  of  the  facts  in  each  case. 

NATIONAL  MININa  AND   EXPLOBINO  00. 

Where  a  mill-site  abuta  on  the  end  of  a  lode-olaim,  proof  of  the  non-mineral  char- 
acter of  the  mill-site  may  be  received. 

Secretary  Schurz  to   Commissioner  Williamson,  December  23,  1880. 
You  held  for  cancellation  so  much  of  the  entry  of  the  mill-site  as  lies 
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to  the  south  and  west  of  a  line  drawn  from  comer  No.  5  to  comer  No. 
10  of  the  survey  thereof,  for  the  reason  that  that  portion  of  the  mill-site 
abuts  upon  the  6nd  line  of  the  survey  of  another  lode,  to  wit :  The  Mc- 
Intyre  lode,  lot  No.  38  E.  The  land  thus  excluded  by  you  from  said 
entry  is  not  contiguous  to  the  vein  or  lode  appUed  for  by  said  company ; 
but  I  understand  that  it  is  the  rule  of  your  office,  in  cases  like  the  one 
under  consideration,  to  reject  claims  for  null-sites  wherein  only  the  ordi- 
nary non-mineral  proof  is  offered,  as  in  this  case,  upon  the  ground  that 
the  fact  of  the  abutment  of  the  land  claimed  upon  the  end  of  a  known 
mineral  lode^aim  is  such  evidence  of  the  mineral  character  of  the  land 
as  cannot  be  overcome  by  the  usual  non-mineral  affidavits.  This  un- 
doubtedly is  not  only  a  convenient,  but  a  safe  and  proper  rule.  I  do  not 
understand,  however,  that  such  fact  is  held  to  be  conclusive. 

In  this  case  the  appUcant  for  patent  in  the  appeal  insists  that  the 
excluded  tract  is  actually  non-mineral  land,  and  that  the  alleged  fact  is 
capable  of  demonstration  ;  and  further,  that  the  said  company  ought  to 
be  allowed  an  opportimity  to  submit  further  proof  in  support  of  its 
daim  in  that  respect. 

Under  the  circumstances  of  the  case  (see  letter  of  U.  8.  Deputy  Min- 
eral Surveyor  Qeo.  B.  Foote,  in  the  papers  of  the  case)  I  think  a  further 
opportunity  to  present  evidence  upon  the  point  at  issue  should  be  granted 
the  applicant,  and  therefore  direct  that  you  issue  instructions  accord- 
ingly- I 

LIZZIE   BtTLLOCX   MININQ-OLAIMS. 

The  mining  sarvey  flnt  applied  for  shall  have  priority  in  all  its  stbges  in  the  office 
of  the  snrveyor-general,  inclnding  the  delivery  thereof,  over  any  other  survey 
of  the  same  ground  or  any  portion  thereof.  * 

Secretary  8churz  to  OoTnmissioner  Williamson^  Jan,  8,  1881. 

In  your  report  you  suggest  that  the  rule  announced  in  the  decision  of 
August  18,  1880,  in  the  case  of  the  Big  Flat  Gbld  Mining  Company  et  cd, 
V8.  The  Big  Flat  Gravel  Mining  Ck)mpany,  be  so  modified  as  to  aJlow  a 
party  who  first  appHes  for  a  survey  of  a  mining-claim  priority  over  any 
other  applicant  or  a  survey  of  the  same  ground,  or  any  portion  thereof, 
not  only  as  to  the  examination  by  the  surveyor-general  of  the  field-work 
of  the  deputy  surveyor  and  delivery  of  plat,  but  priority  of  right  to  ap- 
ply for  a  patent,  provided  due  diligence  is  exercised  in  making  the  ap- 
plication for  patent. 

I  must  decline  to  make  any  rule  interfering  with  the  lawful  right  of 
parties  to  prepare  and  present  in  such  manner  as  they  see  fit  their  ap- 
plications for  patents  for  mining-claims.  It  would  be  manifestly  im- 
proper to  pass  upon  either  the  sufficiency  or  priority  of  appH(»tions  by 
anticipation  or  upon  applications  not  presented.  The  land  department 
can  only  take  jurisdiction  when  a  case  is  presented  for  action. 

But  in  view  of  the  reasons  presented  by  you  I  think  it  proper  to  so 
modify  the  rule  in  question  as  to  require  that  the  mining  survey  first 
applied  for  shall  have  priority  of  action  in  all  its  stages  in  the  office  of 
the  surveyor-general,  including  the  delivery  thereof,  ever  any  other  siu*- 
vey  of  the  same  ground  or  any  portion  thereof ;  and  the  rule  in  question 
is  hereby  modified  accordingly. 

This,  in  my  opinion,  is  the  full  extent  to  which  departmental  authority 
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can  properly  go  in  the  prenuses ;  and  if  the  rule  is  observed  in  its  true 
spirit  it  will  doubtless  meet  the  difficulties  which  you  desire  to  prevent 
You  are  authorized  to  issue  aU  needful  instructions  for  its  proper  en- 
forcement. 

BB-LOCATIOK — ^IMPROVEMENTS. 

Where  a  lode  mining-claim  has  been  located  by  several  persons  jointly,  and  there- 
after the  required  expenditures  have  not  been  made,  the  daim  may  be  re-looated 
by  one  of  the  former  claimants  to  the  exclusion  of  his  co-claimants. 

Labor  performed  or  improvements  made  by  an  original  locator  cannot  be  claimed  by 
him  as  part  of  the  expenditures  necessary  to  entitle  him  to  patent  for  the  re- 
location. 

Acting  Commisaianer  O,  W.  Holcomb    to  Maa  JSoehmer,  LeadmlUy 

CoL,  March  15,  1881. 

First.  Can  one  of  the  locators  of  a  mining-daim  upon  which  the  neces- 
sary amount  of  expenditures  for  a  given  year  have  not  been  made,  re- 
locate the  same  as  abandoned  property,  in  his  own  name,  and  for  himself 
only? 

Section  2324  Revised  Statutes,  after  prescribing  the  value  of  labor  to 
be  performed,  or  improvements  to  be  made  annually  upon  each  claim,  in 
order  to  protect  the  possessory  right  of  locators,  provides  that  ^^upon 
a  failure  to  comply  with  these  conditions,  the  daim  or  mine  upon  Which 
such  failure  occurred  shall  be  open  to  re-location  in  the  same  manner  aa 
if  no  location  of  the  same  had  ever  been  made ;  provided  that  the  origi- 
nal locators,  their  heirs,  assigns,  or  legal  representatives,  have  not  resumed 
work  upon  the  claim  sifter  failure  and  before  such  location." 

From  this  it  will  be  seen  that  the  only  question  to  be  considered  in  the 
case  stated  is  whether  one  of  a  number  of  original  locators,  whose  claim 
has  been  abandoned,  would  stand  upon  the  same  footing  as  a  stranger 
to  the  first  location,  who,  by  the  provision  above  recited,  is  expressly  au- 
thorized to  re-locate  such  abandoned  daiuL 

It  is  clear  that  one  of  a  number  of  locators  of  a  certain  daim  can, 
concurrently  with  such  joint  location,  locate  a  separate  daim,  inde- 
pendently of  his  co-locators;  and  as  an  abandoned  daim  reverts  to 
the  mass  of  unappropriated  pubhc  lands,  and  becomes  subject  to  a  new 
appropriation,  ^^in  the  ^ame  mcmner  cut  if  no  location  of  the  same  had 
ever  becfi  made,^^  I  can  see  no  valid  objection  to  a  new  adverse  location 
of  such  claim  by  one  of  the  former  locators. 

Second.  Such  location  being  vaUd,  can  the  re-locator  daim  the  amount 
of  money  actually  expended  by  himself  for  work  on  the  original  loca- 
tion as  part  of  the  expenditures  required  by  law  to  entitle  him  to  receive 
patent  for  the  claim  so  re-located? 

As  has  been  stated,  the  right  to  make  such  re-location  by  one  of  the 
original  locators  is  founded  upon  the  forfeiture  or  abandonment  of  the 
claim  consequent  upon  hie  own  dereUction  as  well  as  that  of  his  associ- 
ates. He  cannot,  therefore,  be  permitted  to  assume  the  dual  character 
of  an  original  claimant  and  a  re-locator.  Having  located  the  daim  **  in 
the  Bame  manner  as  if  no  location  of  the  same  had  ever  been  made,^^  it 
is  not  competent  for  him  imder  existing  law  'to  appropriate  rights  whose 
extinguishment  must  have  been  a  necessary  precedent  to  a  valid  re- 
location. His  rights  are  the  same  as  those  of  a  party  who  had  no  intei^ 
est  in  the  previous  location,  neither  greater  nor  less. 
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TUKNXL  LOCATION. 

The  requirements  of  location  and  notioee  of  a  proposed  tonuel  apply  only  where 
bliud  lodes  are  sought  tu  be  discovered. 

Where  a  party  rauH  a  tunnel  to  develop  a  known  lode,  already  discovered  and  lo- 
cated, notice  of  such  intention  is  not  required,  and  a  tunnel  location  need  not 
be  made. 

CommUsioner  WiUiamson  to  Register  and  JReceiver^  Lake  Oity^  Colo- 
rado^ May  4,  1881. 

I  haye  exammed  the  protest  Bubmitted  by  M.  D.  Ck)oper  against  the 
issuance  of  patent  to  Henry  M.  Hoyt  et  al,,  for  the  Mark  Twain  lode 
and  mill-site. 

The  record  of  said  entry  shows  that  the  Mark  Twain  lode  was  duly 
located,  and  that  the  possessory  title  is  vested  in  the  applicants  for 
patent.     The  application  for  patent  was  filed  in  your  office  April  30, 

1880,  due  notice  of  which  was  given  in  the  manner  prescribed  by  law, 
the  period  of  publication  expirin^^  September  4,  1880.  February  3,  1881, 
the  claimants  entered  and  paid  for  the  land. 

Mr.  Cooper  alleges  that  during  the  year  1880  no  work  whatever  was 
performed  upon  the  Mark  Twain  lode,  and  that  on  the  22d  of  January, 

1881,  he  made  a  re-location  of  the  same,  under  the  name  of  the  Ida  City 
lode. 

Protestant  further  alleges  that  *^  said  H.  M.  Hoyt  et  al.  attempted  to 
develop  said  Mark  Twain  lode  by  running  a  tunnel  on  the  Wheel  of 
Fortune  lode,  (a  claim  owned  by  Hoyt  et  o^.,)  a  claim  or  lode  distant 
from  said  Mark  Twain  lode  about  twelve  hundred  feet,  and  lying  at 
right  angles  with  the  said  Wheel  of  Fortime  lode,  the  said  H.  M  Hoyt 
et  al,  not  being  owners  of  the  lode  or  surface-ground  intervening,  *  * 
and  without  giving  any  notice  whatever  of  a  tuimel  location  for  the  de- 
velopment of  said  mine  or  mines,'^  etc. 

By  an  act  of  Congress,  approved  February  11,  1875,  it  is  provided 
that  '^  where  a  person  or  company  has  or  may  run  a  tunnel  for  the  pur- 
poses of  developing  a  lode  or  lodes  owned  by  said  person  or  company, 
the  money  so  expended  in  said  tunnel  shall  be  taken  and  considered  as 
eaipended  on  eaid  lode  or  lodesy  whether  located  prior  to  or  since  the 
passage  of  said  act,  (May  10,  1872  ;)  and  such  person  or  company  shall 
not  be  required  to  perform  work  on  the  surface  of  said  lode  or  lodes,  in 
order  to  hold  the  same  as  required  by  said  act" 

Protestant  admits  that  a  tuimel  has  been  commenced  on  the  Wheel  of 
F<»iiune  lode  and  run  for  the  development  of  the  Mark  Twain  lode,  and 
that  a  sufficient  amount  has  been  expended  upon  or  in  said  tunnel  to 
Tno-infAJn  the  possessory  title  to  said  lode  during  the  year  1880 ;  but 
contends  that  such  expenditures  cannot  be  held  to  apply  to  said  lode, 
because  the  line  of  said  tunnel  was  not  located  and  marked  upon  the 
surface  of  the  ground  by  stakes ;  because  no  notice  was  posted  at  the 
mouth  or  face  of  such  tunnel  describing  the  purpose  for  which  it  was 
run ;  and  because  no  copy  of  such  notice  was  filed  for  record  with  the 
mining  recorder,  etc. 

Inasmuch  as  there  is  nothing  in  the  law  or  instructions  of  this  office 
requiring  these  things  to  be  done,  I  fail  to  perceive  the  force  of  the  rea- 
sons assigned.  Where  a  tunnel  is  run  for  the  purpose  of  discovery  of 
^  blind  ^  lodes,  under  the  provisions  of  section  2323  R  S.,  it  is  proper, 
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and  the  regulations  require,  that  due  notice  of  such  tunnel  shall  be  given, 
in  order  that  other  persons  may  not  prospect  for  lodes  along  the  line  of 
such  tunnel,  which  by  law  are  vested  in  the  tunnel  claimants  ao  long 
as  they  shall  prosecute  the  tunnel  with  due  diligence. 

But  these  instructions  are  not  appHcable  to  tunnels  run  in  accordance 
with  the  act  of  February  11,  1875,  for  the  purpose  of  developing  lodes 
already  discovered  and  located.  Indeed,  said  instructions  were  pro- 
mulgated long  prior  to  the  passage  of  said  act,  and  there  exists  not  the 
slightest  reason  why  any  notice  whatever  should  have  been  given  to  the 
world  as  to  the  manner  in  which  the  claimants  proposed  to  develop 
their  claims,  as  the  rights  of  third  parties  could  not  by  any  poBsibili^ 
be  a£fected  thereby. 

Admitting  all  that  is  alleged  by  protestant,  there  appears  to  be  no 
reason  why  patent  should  not  issue  to  the  applicants. 

The  protest  is  hereby  dismissed. 

BUTBO    TUNNBL   COMPANY. 

The  Sutro  tunnel  grant  inolades  lands  west  of  the  Oomstook  lode ;  and  the  with- 
drawal therefor  operates  to  the  full  extent  of  the  grant,  notwithstanding  the  fact 
that  the  tunnel  has  not  been  constructed  west  of  said  lode. 

Locators  in  possession  of  lode-claims  at  the  date  of  the  Sutro  grant  are  not  required 
.  to  conform  to  the  provisions  of  the  United  States  mining  laws  as  regards  per- 
formance of  annnal  labor,  but  a  compliance  with  the  local  laws  and  regulations 
prescribed  by  the  legislature  of  the  State  of  Nevada  must  be  observed. 

Commissioner  Williamson  to  JRegister  and  Meceiver^  Qwrson  GiJly^  Ne- 
vada, May  28,  1881. 

This  office  is  advised  by  your  letter  of  the  14th  ultimo,  that  you  have 
allowed  the  filing  of  an  application  for  patent  for  a  mining-claim  lying 
about  two  thousand  feet  west  of  the  Comstock  lode,  and  partly  within 
the  Sutro  tunnel  grant,  if  the  lines  of  said  grant  were  extended  beyond 
the  limits  of  the  Comstock  lode.  You  also  state  that  the  Sutro  timnel 
reached  the  Comstock  lode  about  two  years  ago,  and  that  while  lateral 
drifts  have  sinc-e  been  run  on  said  lode,  no  attempt  has  been  made  by 
the  tunnel  company  to  extend  their  enterprise  farther  west. 

Upon  this  statement  of  facts  you  request  the  opinion  of  this  office 
as  to  whether  the  withdrawal  from  sale  of  the  lands  within  the  grant 
of  Adolph  Sutro,  his  heirs,  and  assigns,  by  the  act  of  July  26,  1866, 
includes  lands  west  of  the  Comstock  lode,  within  the  two  thousand  feet 
limits  of  the  extended  side  lines  of  the  grant,  although  the  tunnel  should 
never  be  constructed  beyond  the  Comstock  lode — ^tiius  prohibiting  the 
government  from  selling  that  portion  of  its  domain. 

Section  1  of  the  act  of  July  25,  1866,  granted  to  A.  Sutro^  his  heirs, 
and  assigns,  the  right  of  way  to  construct  and  excavate  a  mining,  drain- 
ing, and  exploring  tunnel,  and  provides  that  said  tunnel  ^^  shall  com- 
mence at  some  point  to  be  selected  by  the  grantee  herein,  his  heirs,  or 
assigns,  at  the  hiUs  near  Carson  river,  and  within  the  boundaries  of  Lyon 
county,  and  extending  from  said  initial  point  in  a  westerly  direction, 
seven  miles,  more  or  less,  to  and  beyond  the  Comstock  lode." 

Section  2  gives  to  the  grantee,  his  heirs,  and  assigns,  ^  the  right  to 
purchase  at  five  dollars  per  acre  such  mineral  veins  and  lodes  within 
two  thousand  feet  on  each  side  of  said  tunnel  as  shall  be  cut,  discovered, 
or  developed  by  running  and  constructing  the  same  through  its  entire 
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extent,  ^th  all  the  dips,  spurs,  and  angles  of  such  lodes,  subject,  how- 
eyer,  to  the  provisions  of  this  act)  and  to  such  legislation  as  Congress 
may  hereafter  provide :  J^rovided,  That  the  Comstock  lode,  with  its 
dips,  spurs,  and  angles  is  excepted  from  this  grant,  and  all  other  lodes, 
with  their  dips,  spurs,  and  angles,  located  within  the  said  two  thousand 
feet,  and  which  are  or  may  be  at  the  passage  of  this  act  in  the  actual 
honajide  possession  of  otiier  persons,  are  hereby  excepted  from  such 
grant.  And  the  lodes  herein  excepted,  other  than  the  Comstock  lode, 
shall  be  withheld  from  sale  by  the  United  States." 

In  accordance  with  this  provision,  and  upon  the  filing  in  this  office, 
July  31,  1866,  of  a  preliminary  survey  showing  the  initial  and  terminal 
points  and  direction  of  the  proposed  tunnel,  the  lands  embraced  within 
the  exterior  boundaries  of  &e  grant,  as  shown  by  the  plat  of  said  pre^ 
liminary  survey,  were  withdrawn  from  sale.  Notice  of  such  withdrawal 
was  forwarded  to  your  office  by  letter  of  August  1,  1866,  together  with 
a  diagram  showing  the  line  of  the  tunnel  to  run  "  through  the  public 
lands  from  a  line  dividing  sections  1  and  2,  in  township  16  N.  of  range 
21  £^  to  section  23  in  township  17  N.  of  range  20  E.,  M.  D.  M. 

On  July  7, 1876,  instructions  were  issued  by  this  office  to  the  surveyor- 
general  of  Nevada  for  an  official  survey  of  the  Sutro  tunnel  grant.  Said 
survey  was  executed  in  the  same  year  by  Deputy  Surveyor  Charles  T. 
Hoffinan,  and  was  based  upon  the  preliminary  survey  referred  to  abova 
From  the  plat  and  field-notes  of  said  official  survey  it  appears  that  the 
northerly  and  southerly  side  lines  of  the  grant  were  nm  about  three 
miles  beyond  the  Comstock  lode,  to  the  full  extent  of  seven  miles  from 
the  initial  point  or  eastern  line  of  the  grant.  The  direction  and  position 
of  these  Imes  were  distinctly  indicated  by  iron  monuments,  placed  at 
short  intervals,  and  numbered  from  1  to  28  on  the  northerly  and  from 
1  to  33  on  the  southerly  line.  Monuments  numbered  28  and  33  are,  re- 
pectively,  the  terminal  points  of  the  northerly  and  southerly  lines  of  the 
grant,  and  are  distant  from  the  initial  monuments  (1)  36,960  feet,  or 
seven  miles.  The  withdrawal  from  sale,  therefore,  made  by  this  office 
in  accordance  with  the  provisions  of  section  2  of  the  granting  act,  em- 
braced all  lands  west  as  well  as  east  of  the  Comstock  lode,  within  the 
lines  of  said  survey. 

The  present  length  of  the  Sutro  tunnel  is  about  four  miles,  extending 
from  its  face  to  the  Comstock  lode,  thus  leaving  about  three  miles  yet 
to  be  constructed  west  of  said  lode.  There  is  no  provision  in  the  act 
limitadng  the  grantees  to  a  certain  period  of  time  in  which  to  complete 
their  work  on  pain  of  forfeiture  of  the  grant.  Even  if  such  a  provision 
had  been  inserted  it  would  not  be  within  the  power  of  the  executive  de- 
partment of  the  government  to  enforce  the  forfeiture ;  the  title  of  the 
grantees  would  remain  unimpaired  until  Congress,  by  appropriate  legis- 
lation, should  declare  the  forfeiture,  or  provide  for  the  institution  of 
judicial  proceedings  for  that  purpose. 

It  is  true  that  Congress  by  a  clause  in  the  second  section  of  the  act 
reserves  to  itself  the  right  to  alter  or  modify  the  provisions  of  said  act ; 
but  until  Congress  sees  fit  to  exercise  this  right  tiie  privileges  extended 
by  this  act  are  not  affected  by  the  failure  of  the  company  to  prosecute 
their  undertaking. 

Tou  will,  therefore,  not  permit  the  entry  of  so  much  of  the  claim  re- 
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f erred  to  in  your  letter  as  lies  within  the  limits  of  the  tunnel  grant.  If 
the  mine  is  drained,  benefited,  or  developed  by  the  tunnel,  the  usual 
condition  for  payment  of  royalty  to  the  tunnel  company  must  be  inserted 
in  the  patent  when  issued  lor  that  portion  lying  without  the  limits  of 
the  gratit.  You  will  be  governed  in  this,  and  in  all  similar  cases  arising 
in  future,  by  the  instructions  communicated  to  you  by  letter  of  Febru- 
ary  18,  1881,  in  the  case  of  Moore  and  Morgan  lode. 

Another  question  suggested  by  your  communication  is,  whethw 
parties  in  the  bona  Jide  possession  of  claims  within  the  tunnel  grant  at 
the  date  of  the  act  conferring  said  grant  will  be  ^^  compelled  to  do  their 
annual  labor  forever  in  order  to  save  their  claims  from  falling  into  the 
hands  of  the  tunnel  company,  and  never  be  allowed  the  right  enjoyed  by 
other  citizens  of  procuring  government  patents." 

Section  2  of  the  act  of  July  25,  1866,  after  excepting  from  the  grant 
all  lodes  in  the  actual  bona  Jide  possession  of  other  persons  at  the  time 
of  the  grant,  provides  that  "  if  such  lodes  shall  be  abandoned,  and  not 
worked,  possessed,  and  held  in  conformity  to  existing  mining  rules  or 
such  regulations  as  have  been  or  may  be  prescribed  by  the  legislature  of 
Nevada,  they  shall  become  subject  to  such  right  of  purchase  by  the 
grantee  herein,  his  heirs,  or  assigns.'^ 

The  general  mining  act  of  July  26,  1866,  as  amended  by  the  act  of 
July  9,  1870,  and  the  act  of  May  10,  1872,  provides  that  nothing  in  said 
acts  ''  shall  be  construed  to  repeal,  impair,  or  in  any  way  affect"  the  pro- 
visions of  the  Sutro  tunnel  grant.  Hence,  persons  in  possession  of  such 
lodes  at  the  time  of  the  grant  need  not  conform  to  the  requirements  of 
the  mining  laws  of  the  United  States,  as  to  the  performance  of  annual 
labor.  A  compliance  with  the  local  mimng  rules  and  regulations  pre- 
scribed by  the  legislature  of  Nevada,  if  any  there  be,  is  sufficient  for 
.the  purpose  of  maintaining  the  possessory  right  to  such  lodes.  If  such 
compliance  be  productive  of  hardship,  it  is  a  hardship  remediable  only 
by  legislative  action,  no  power  being  vested  in  this  office  to  change  or 
modify  the  conditions  of  the  grant. 

BOUNDARY   LINES. 

OoDsideration  of  the  boundary  liues  of  a  certain  survey. 

Commissioner  K,  C.  McFarland  to  Surveyor- Ghnercd  Mason^  JTelmOy 

MontanOj  October  3,  1881. 

In  reply  to  your  letter  transmitting  the  appeal  of  George  B.  Foote, 
attorney  for  the  claimants  in  the  matter  of  your  refusal  to  approve  the 
survey  of  the  Monarch  of  the  North  mining  claim,  I  have  to  state  that 
the  appeal  and  other  papers  pertaining  thereto  have  been  examined. 
Concerning  the  several  points  of  objection  made  by  Mr.  Foote  in  his  ap- 
peal, each  will  be  considered  in  the  order  in  which  it  occurs. 

Beginning  with  the  first,  Mr.  Foote's  assertion  that  the  surveyor-gen- 
eral has  no  power  or  authority  conferred  upon  him  by  law  or  his  appoint- 
ment to  pre-suppose  the  point  of  departure  of  the  vein  from  the  bound- 
aries of  tiie  location  when  the  same  is  not  shown  by  actual  developments, 
does  not  appear  to  be  sustained  either  by  the  law  or  the  decisions  of 
this  office. 

The  intent  of  the  mining  act  is  obviously  that  the  position  of  the  vein 
shall  be  determined  or  assumed  throughout  its  whole  extent. 
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Section  2820  provides  that  the  width  of  a  claim  shall  not  exceed  three 
hundred  feet  on  each  side  of  the  middle  of  the  vein  at  the  surface ;  but 
whether  surface-ground  to  this  extent  can  be  taken,  depends  upon  the 
local  regulation,  State,  or  Territoiial  law. 

Section  2324  provides  that  "the  location  must  be  distinctly  marked 
upon  the  ground,  so  that  its  boundaries  can  be  readily  traced." 

It  has  been  held  by  this  office  that,  in  the  absence  of  exploration  and 
development,  the  discovery-shaft  must,  for  executive  purposes,  be  as- 
sumed as  the  centre  of  the  lode  or  vein.  This  decision,  however,  pre- 
supposes that  the  direction  of  the  vein  can  be  determined  by  the  direc- 
tion of  the  side  lines,  when  the  discovery-shaft  is  known. 

In  the  present  case  the  side  lines  are  irregular,  and  furnish  no  means 
of  determining  the  course  or  strike  of  the  vein. 

Tour  assumption,  based  upon  the  returns  of  survey  and  the  report  of 
the  deputy,  that  the  vein  followed  a  certain  direction,  was  perfectly 
proper,  and,  under  the  circumstances,  wholly  justified,  for  the  position 
of  the  discovery  alone  is  not  sufficient  to  fix  the  extent  of  surface-ground 
as  provided  by  law. 

la  event  of  objections  to  such  an  assumption,  it  will  be  your'  duty  to 
refuse  to  approve  any  survey  until  the  course  of  the  vein  is  actually  de- 
termined or  else  admitted  by  the  claimant  to  lie  in  some  stated  and 
probable  direction. 

The  second  objection  is  conceded.  You  have  no  right  to  dictate  the 
form  a  survey  must  take,  provided  the  same  is  made  within  the  lines  of 
the  location,  with  two  parallel  end  lines  or  vertical  planes  established  to 
define,  govern,  and  qontrol  the  direction  and  extent  to  which  the  vein 
can  be  followed  and  worked  on  its  dip,  and  is,  in  other  respects,  in  ao^ 
cordance  with  law  and  regulation.  But  the  end  lines,  or  the  end  lines 
produced,  must  intersect  the  lode  at  or  within  the  extremities  thereof  as 
located ;  it  is  not  enough  that  the  distance  between  the  end  lines  shall 
not  exceed  fifteen  hundred  feet. 

The  length  of  the  lode  or  vein  measured  between  the  parallel  end 
lines  should,  under  no  circumstances,  exceed  the  limits  of  the  location. 
Concerning  the  third  point  of  objection. 

You  would  be  perfectly  right  in  requiring  the  abandonment  of  any 
surface-ground  lying  beyond  the  end  of  the  lode,  or,  more  accurately 
speaking,  beyond  a  line  drawn  through  one  extremity  of  the  lode,  par- 
allel to  the  end  line  through  the  other  extremity,  but  not,  as  you 
have  it,  "  beyond  '^  a  line  drawn  through  the  end  of  the  lode  at  right 
angles  to  its  general  direction.  Such  a  requirement  would  involve  a 
number  of  inconsistencies,  and  is  probably  not  exactly  what  you  wished 
to  express.  You  have  no  right  whatever  to  require  that  an  end  line  shall 
make  a  right  angle,  or  any  other  angle,  with  the  general  direction  of  the 
vein.  It  is  the  claimant's  privilege  to  assume  his  end  lines  to  lie  in  any 
direction  whatever ;  the  law  simply  requires  them  to  be  parallel.  Your 
ruling  to  the  contrary  is  therefore  erroneous. 

You  should  invariably  require,  however,  that  the  extremities  of  the 
lode  shall  be  fixed  and  boimded  by  the  end  lines,  and  not  by  a  side  line 
and  an  end  line,  as  was  the  case  with  this  survey  as  returned.  For  in- 
stance, the  end  lines  of  Monarch  of  the  North  survey  were  made  parallel 
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by  abandoning  a  small  portion  of  the  location,  blr  d  c  /,  (see  diagranu) 
and  assuming  6/,  parallel  to  e^  k'  as  end  line. 


Now  section  2322  R.  S.  gives  a  locator  the  ezclusiye  right  of  posses- 
sion and  enjoyment  of  all  veins  throughout  their  entire  depth,  the  top 
or  apex  of  which  Hes  within  his  surface  lines,  and  provides  for  the  pros- 
ecution of  the  vein  beyond  the  side  lines  indefinitely,  limited  only  bj 
the  vertical  planes  drawn  downward  through  the  parallel  end  lines  of 
the  location,  so  continued  in  their  own  direction  that  such  planes  will 
intersect  such  exterior  parts  of  such  veins  or  lodes. 

Evidently  the  intent  of  the  foregoing  is  that  the  end  lines  or  their  ex- 
tensions shall  cut  the  lode  at  its  extremities  as  located,  and  tfaM  the 
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claimant  is  entitled  to  all  of  the  lode  contained  between  the  end  lines 
thus  established.  ^ 

To  demonstrate,  as  an  end  line,  cf  does  not  fulfill  the  intent  of  the 
law,  for  its  extension  will  embrace  an  excess,  Irn^oi  the  lode,  not  in- 
cluded in  the  location,  and  the  lode  is  bounded  by  the  side  line^^, 
instead  of  the  end  line,  at  the  point  where  it  passes  without  the  located 
limits. 

Tou  were  right  in  requiring  an  amendment  of  this  survey ;  it  was  also 
proper  for  you  to  point  out  how  such  an  amendment  might  be  made ; 
but  you  were  wrong  in  exacting  obedience  to  your  suggestion,  when  a 
satisfactory  one  in  Ueu  thereof  is  offered  by  the  claimant,  which  he  pre- 
fers. 

The  amendment  suggested  by  Mr.  Foote  thatj^^  be  assumed  as  one 
end  line,  and  a  line  through  A;,  as  (^  A;,  parallel  to/  g^  be  taken  as  the 
other,  was  wholly  proper,  and  is  apparently  the  best  solution  of  the 
difficulty  which  could  under  the  circumstances  be  admitted. 

By  it  the  claimant  can  embrace  in  his  survey  aU  of  the  original  loca- 
tion, except  the  small  triangle  d  k  ^  which  the  said  amendment  would 
cut  off. 

All  requirements  would  be  fulfilled,  for  it  would  result  in  a  survey 
essentially  of  the  form  indicated  upon  the  diagram  by  ^,  ^^,  ^^^,  h^'f. 

The  fifth  objection  is  conceded,  for  it  has  been  decided  over  and  over 
again,  that  the  surveyor-general  has  no  jurisdiction  whatever  in  the 
matter  of  confiicts ;  he  has  only  to  survey  claims  in  accordance  with  the 
law  and  regulations,  and  within  or  according  to  the  limits  located. 

The  fact  of  the  discovery-shaft  being  witlun  the  limits  of  a  prior  loca- 
tion is  a  matter  relating  to  the  question  of  title ;  with  this  you  have 
nothing  to  do ;  interested  parties  must  protect  their  rights  by  filing  an 
adverse  claim,  as  provided  by  law. 

Unless  a  claimant  fails  to  show  compliance  with  the  provisions  of  sec- 
tion 2324  B.  S.,  with  regard  to  marking  the  claim  upon  the  ground  and 
recording  it,  you  should  not  decline  to  issue  an  order  for  an  of&dal  sur- 
vey. Even  if  it  should  ultimately  prove  that  the  data  in  the  record  of 
location  is  insuf&cient  to  properly  identify  the  claim,  that  is  a  matter  to 
be  presented  in  the  returns  of  survey  and  the  report  of  the  depujby. 

It  cannot  always  be  determined  from  the  record  whether  there  has 
been  a  compliance  with  the  law  or  not  It  is  a  comparatively  easy  mat- 
ter to  mark  a  claim  upon  the  ground  in  a  manner  sufficient  to  insure  its 
identification  beyond  the  shadow  of  a  doubt,  but  it  is  another  matter  to 
insmre  an  equally  accurate  description  in  the  notice  and  record,  by  rea- 
son of  the  absence  or  remoteness  of  well-known  objects  as  points  of 
reference,  also  by  reason  of  obstacles  manifestly  in  the  way  of  an  initi- 
ate and  uneducated  man,  such  as  a  prospecting  miner  is  very  likely  to  be. 

You  should  therefore  exercise  with  great  caution  any  authority  which 
you  may  have  in  deciding  upon  the  face  of  the  papers  whether  a  claim 
is  capable  of  identification  in  the  manner  prescribed;  for  after  all  your 
order  is  only  required  to  give  an  official  status  to  a  given  survey — 
whether  the  applicant's  claim  is  good  or  bad,  for  any  reason,  will  appear 
in  due  time  when  that  order  has  been  executed. 

I  see  no  reason  why  an  applicant  should  not  be  granted  an  order  for 
a  survey  upon  a  new  application  without  any  showing  whatever,  save 
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that  he  has  a  claim,  provided  he  pays  for  the  same.  He  is  entitled  to 
your  approval,  however,  only  in  accordance  with  instructions. 

I  have  to  concede  the  impropriety  urged  in  the  sixth  point  of  objec- 
tion, with  regard  to  giving  reasons  not  before  assi^ed,  as  grounds 
for  your  disapproval,  after  the  claimant  had  signified  his  intention 
to  appeal  from  your  decision.  Even  though  sucm  additional  reasons 
were  introduced  for  the  purpose  of  getting;  an  expression  of  opinion 
from  this  office  upon  certain  points  involved,  your  action  was  improper; 
a  more  direct  appeal  for  information  should,  under  the  circumstances, 
have  been  made.  I  do  not  think,  however,  that  such  action  is*  in  any  way 
indicative  of  vindictiveness,  as  alleged,  and  the  evidence  furnished  l^ 
the  papers  in  the  case  upon  this  point  does  not  entitle  the  charge  of 
Mr.  Foote  to  any  further  consideration. 

With  regard  to  the  seventh  objection. 

While  Imving  to  admit  the  force  of  the  assertion  that  the  surveyor- 
general  has  no  right,  direct  or  indirect,  to  appear  as  attorney  for  or 
against  a  claimant,  it  must  at  the  same  time  be  held  that  there  is  noth- 
ing in  the  case  which  justifies  the  allegation  that  you  have  so  acted 
The  correspondence  otlj  shows  that  you  have  endeavored  to  sustain  and 
justify  your  action — ^nothing  more. 

As  the  survey  returned  was  manifestly  erroneous,  as  hereinbefore  de- 
scribed, it  will  be  unnecessary  to  consider  the  eighth  point  of  objection. 

Lastly,  the  law  provides  that  an  official  survey  must  be  made  by  or 
under  the  direction  of  the  surveyor-general ;  but  this  provision  does  not 
give  you  the  right,  in  event  of  an  erroneous  survey,  to  order  an  amend- 
ment or  a  re-survey  without  first  consulting  the  wishes  of  the  applicant 
for  survey. 

As  the  claimant  is  responsible  to  the  deputy  for  the  expenses  of  field- 
work,  he  has  manifestly  the  right  to  say  whether  those  expenses  shall  be 
increased  or  not.  Your  duty  under  the  circumstances  was  either 
to  approve  or  disapprove  the  survey  as  returned ;  in  case  of  disapproval 
to  give  your  reasons  therefore,  pointing  out  the  character  of  the  cch*- 
rection  required,  leaving  it  to  the  claimant  to  ask  that  said  correction 
be  made. 

In  case  of  error  by  a  deputy,  you  should  require  him  at  his  own  ex- 
pense to  correct,  for  it  is  very  proper  that  you  should  take  any  measures 
you  may  deem  necessary,  to  protect  a  claimant  from  carelessness  or  in- 
difference of  a  deputy ;  but  to  order  a  re-^urvey  without  the  consent 
and  approval  of  the  claimant,  making  him  responsible  for  the  payment 
thereof,  is  unwarrantable,  and  your  action  in  this  respect  must  he  con- 
sidered as  erroneous  and  rather  summary. 

PRIVATE   GBANTS. 

Mineral  lands  within  the  limitfl  of  nnoonflrmed  Spanish  or  Mexican  grants  in  Ari- 
zona, reported  to  Congress  for  action,  are  reserved  from  sale  and  from  ezplon- 
tiou  and  location  by  mineral  claimante. 

Commissioner  McFarland  to  J.  H,  Mafideville,  Washington^  D.  C, 

October  6,  1881. 

Tou  inquire  whether  the  U.  S.  surveyor-general  for  Arizona  will  be 
authorized  to  order  a  survey  of  a  mining-claim  located  within  the  bound- 
aries of  an  unconfirmed  Mexican  grant,  which  grant  has  been  reported 
to  (Congress  for  action. 
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In  reply  you  are  adyised  that  the  act  of  Congress,  approved  July  22, 
1854,  entitled  '^  An  act  to  establish  the  offices  of  surveyor-general  of  New 
Mexico,  Kansas,  and  Nebraska,  to  grant  donations  to  actual  settlers 
therein,  and  for  other  purposes,'*  provides  by  the  8th  section  thereof  (10 
Stat.,  309)  that  it  shaU  be  the  duty  of  the  surveyor-general  for  New 
Mexico  to  ascertain  the  origin,  nature,  character,  and  extent  of  all  claims 
to  lands  under  the  laws,  usages,  and  customs  of  Spain  and  Mexico ;  to 
make  a  full  report  upon  such  claims,  and  that  such  report  "  shaU  be  laid 
before  Congress  for  such  action  thereon  as  may  be  deemed  just  and 
proper,  with  a  view  to  confirm  bona  fide  grants  and  give  full  effect  to 
the  treaty  of  eighteen  hundred  and  forty-eight  between  the  United  States 
and  Mexico." 

The  act  further  provides,  "  and,  until  the  final  action  of  Congress  on 
such  claims,  all  lands  covered  thereby  shall  be  reserved  from  sale  or 
other  disposal  by  the  governments^ 

Section  2319  U.  S.  Revised  Statutes  provides :  "All  valuable  mineral 
deposits  belonging  to  the  United  States  *  *  *  are  hereby  declared 
to  be  free  and  open  to  exploration  and  purchase." 

The  treaty  of  Guadalupe  Hidalgo  with  Mexico  recognizes  the  title 
vested  in  private  persons  by  valid  Spanish  and  Mexican  grants,  and  the 
act  just  quoted  is  intended  to  prevent  the  granting  of  adverse  titles  by 
^e  land  dexNutment. 

It  has  always  been  the  policy  of  this  office  to  treat  lands  in  this  con- 
dition as  reserved  not  only  from  sale,  but  from  exploration  and  location 
by  mineral  claimants. 

It  is  therefore  oinnecessary  to  enter  into  detail  in  answer  to  your  fur- 
ther suggestions. 

The  surveyor-general  would  be  correct  in  refusing  to  order  a  survey 
under  the  conditions  stated. 

GYPSUM    Ain>  UMESTONB. 

These  snbstanoes  are  held  to  be  minerals. 

Whatever  is  recognized  as  mineral  by  the  standard  anthorities,  where  the  same  oo- 
curs  in  quantity  and  quality  to  render  the  land  in  question  more  valuable  on 
its  account  than  for  agricultnral  purposes,  is  mineral  within  the  meaning  of  the 
mining  laws. 

Secretary  S. «/".  Kirkwood  to  Commissioner  McFarlandy  Oct  8,  1881. 

I  have  considered  the  appeal  of  Wm.  H.  Hooper  and  others  from  your 
decision  of  January  25, 1881,  in  the  matter  of  mineral  entry  No.  438, 
upon  the  Juab  gypsum  placer.  Salt  Lake  City  Utah,  wherein  you  held 
their  entry  for  cancellation,  because  lands  containing  deposits  of  gypsum 
are  not  subject  to  disposal  imder  the  mining  laws. 

Section  2318  Revised  Statutes  provides  tihat  "  in  all  cases  lands  valu- 
able for  minerals  shall  be  reserved  from  sale,  except  as  otherwise  expressly 
directed  by  law." 

Section  2319  provides  that  "  all  valuable  mineral  deposits  in  lands 
belonging  to  the  Umted  States,  both  surveyed  and  unsurveyed,  are 
hereby  declared  to  be  free  and  open  to  exploration  and  purchase,  and 
the  lands  in  which  they  are  found  to  occupation  and  purchase,  *  «  * 
under  regulations  prescribed  by  law." 

Section  2320  provides  that  '^  mining-claims  upon  veins  or  lodes  of 
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quartz  or  other  rock  in  place,  bearing  gold^  silyer,  cinnabar,  lead,  tin, 
copper,  or  other  valuable  deposits,  *  *  ♦  shall  be  governed  *  ♦  ♦ 
by  the  customs,  regulations,  and  laws  in  force  at  the  date  of  their  loca- 
tion." 

Under  all  authorities  gypsum  is  a  mineral,  but  your  decision  holds 
that  it  is  of  a  similar  formation  to  limestone,  and  that  section  2318  only 
embraces  such  lands  as  contain  metals  or  other  substances  which  give 
the  land  greater  special  value  than  that  of  .land  containing  limestone  in 
any  of  its  forms.  Your  office  has,  however,  held  (Oopp,  August,  1875,) 
in  the  case  of  Bolf  e,  that  pubhc  lands  more  valuable  on  account  of  de- 
posits of  limestone  and  marble  than  for  agriculture,  may  be  patented 
under  the  mining  laws ;  and  in  its  circular  of  July  15,  1873,  it  held 
^'  that  whatever  is  recognized  as  a  mineral  by  the  standard  authorities  on 
the  subject,  where  the  same  is  found  in  quantity  and  quality  to  render 
the  land  sought  to  be  patented  more  valuable  on  this  account  than  for 
purposes  of  agriculture,  should  be  treated  as  coming  within  {he  purview 
of  me  mining  act  of  May  10,  1872,"  and  as  being  '^  a  valuable  mineral 
deposit,"  I  concur  in  these  views. 

The  proceedings  of  the  appellants  appear  to  be  regular,  and  there  is 
no  adverse  claimant  They  aJlege  that  the  tract  embraces  a  deposit  of 
almost  pure  gypsum,  and  is  not  a  mere  limestone  bed ;  and  that  they 
use  the  same  as  an  article  of  conmierce,  and  not  for  agriculture.  I  find, 
however,  no  proof  as  to  the  comparative  value  of  the  land  for  mineral 
or  agricultural  purposes. 

I  therefore  durect  that  you  cause  an  investigation  to  be  made  in  this 
respect.  Should  it  be  found  that  it  has  greater  value  for  the  former 
than  for  the  latter  purpose,  a  patent  should  issue  as  applied  for. 

Your  decision  is  modified  accordingly. 

MnJTABT  BBSBBVATIONS. 

liiDeral  lands  may  be  inoladed  in  reservations  for  military  pnrpoees,  and  thej  are 
not  subject  to  appropriation  by  mineral  claimants  while  such  reservation  exists. 
Bnt  where  mining-claims  were  legally  located  and  held  prior  to  such  reservation, 
the  miners'  rights  cannot  be  divested  by  taking  the  land  for  military  purposes. 

Attorney' General  Wayne  McVeagh  to  Secretary  of  War  Robert  T. 

Lincoln,  Oct  21,  1881. 

It  appears  that  the  military  reservation  of  Fort  Maginnis  in  Montana 
Territory  was  set  apart  by  an  executive  order  dated  the  8th  of  April 
last;  that  certain  miners  of  Parker,  Meagher  county,  Montana,  now 
allege  that  mineral  was  discovered  and  a  mining  camp  established  by 
them  on  land  included  in  the  reservation  several  months  previous  to  the 
location  of  the  post  by  the  mihtary  authorities ;  and  that  inquiry  is  made 
by  them  whether  they  can  ^^  hold  the  mines  and  the  surface-gromid  con- 
nected therewith,  though  they  be  on  the  reservation,''  and  Aether  min- 
eral  land  can  ''  be  located  and  patented  on  a  miUtajy  reservation  after 
the  establishment  of  the  reservation." 

Agreeably  to  a  suggestion  of  the  Secretary  of  the  Interior  contained 
in  his  letter  of  the  16th  of  August,  1881,  (one  of  the  enclosures  above 
mentioned,)  you  request  an  opinion  upon  the  following  questions : 

''  1.  Whether  or  not  minend  lands  reserved  from  ^e  under  section 
2318  Bev.  Stat,  of  the  United  States  can  be  reserved  for  nuHtaiy  pur- 
poses by  order  of  the  President? 
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^^  2.  Where  mineral  lands  are  included  within  the  limits  of  a  military 
reservation  are  such  lands  open  to  exploration  and  purchase  under  sec- 
tion 2319  Bey.  Stai? 

'^  3.  Where  an  inchoate  title  to  mineral  lands  has  been  acquired,  as 
shown  in  the  letter  of  the  Secretary  of  the  Interior  and  the  accompany- 
ing report  of  the  Commissioner  of  the  General  Land  Office,  and  such 
lauds  have  subsequently  been  included  within  a  military  reservation,  can 
the  title  to  said  mineral  lands  be  perfected  by  the  private  owner  ?" 

For  convenience  the  first  and  second  questions  will  be  considered  to- 
gether. 

In  an  opinion  heretofore  given  by  this  Department,  addressed  to  you 
on  the  15th  of  July  last,  wherein  the  subject  of  the  authority  of  the 
President  to  reserve  lands  for  public  purposes  came  under  considera- 
tion, it  was  observed  that  the  power  of  the  President  to  set  apart  for 
those  purposes  such  portions  of  the  public  domain  as  are  required  by 
the  exigencies  of  the  public  service  to  be  thus  appropriated,  is  too  weU 
established  to  admit  of  doubt;  citing  in  this  connection  the  case  of 
Grisar  vs.  McDowell,  (6  WalL,  381,)  in  which  the  Supreme  Court  remarks : 
*^  From  an  early  period  in  the  history  of  the  government  it  has  been  the 
practioe  of  the  President  to  order  from  time  to  time,  as  the  exigencies 
of  the  public  service  required,  parcels  of  land  belonging  to  the  United 
States  to  be  reserved  from  sale  and  set  apart  for  public  uses.  The  au- 
thority of  the  President  in  this  respect  is  recognized  in  numerous  acts 
of  Congress.^*  This  power  is  in  the  above-mentioned  opinion  regarded 
as  extending  to  any  lands  which  belong  to  the  public  domain,  and  capsr 
ble  of  being  exercised  with  respect  to  such  lands  so  long  as  they  remain 
unappropriated.  As  thus  defined  the  power  is  broad  enough  to  include 
mineral  lands  belonging  to  ihe  public  domain,  at  least  whilst  they  re- 
main unaffected  by  any  private  right  acquired  under  the  laws  relating 
thereto.  I  am  satisfied  with  that  view  of  the  subject,  and  accordingly 
the  first  question  is  answered  in  the  affirmative.  This  necessarily  in- 
volves a  negative  answer  to  the  second  question ;  since,  after  the  lands 
have  once  been  lawfully  reserved  by  the  President  for  public  uses,  the 
lands  so  appropriated  become  severed  from  the  public  domain,  and  are 
thenceforth  not  subject  to  occupation  and  purchase  under  the  general 
law. 

The  answer  to  the  third  question  depends  upon  whether  lisuid  covered 
by  a  mining-claim,  where  the  locator  oi  the  claim  has  taken  no  steps  to 
obtain  a  patent,  and  the  premises  still  constitute  a  part  of  the  public 
domain,  may  be  lawfully  reserved  and  set  apart  by  the  President  for 
public  uses.  Under  the  laws  providing  for  the  exploration,  occupation, 
and  disposal  qf  the  mineral  Icuids,  the  locator,  so  long  as  he  compHes 
with  the  conditions  imposed  by  those  laws,  is  clothed  with  a  possessory 
right  which  entitles  him  to  "tiie  exclusive  right  of  possession  and  en- 
joyment of  all  the  surface  included  within  the  lines  of  his  location." 
(See  sections  2320,  2322,  2324  Bev.  Stat.)  The  object  of  those  laws  is 
to  promote  the  development  of  our  mining  resources,  rather  than  the 
sale  of  the  mineral  lanc^  and  to  that  end  ^*  Congress  has,  by  statute  and 
by  tacit  consent,"  as  is  remarked  by  the  Supreme  Court,  in  Forbes  vs. 
Graoey,  (94  U.  S.,  762,)  ''permitted  the  individuals  and  corporations  to  dig 
out  and  convert  to  their  own  use  the  ores  containing  the  precious  metals 
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which  are  found  in  the  lands  belonging  to  the  govemment,  without  exacts 
ing  or  receiving  any  compensation  for  these  ores,  and  without  requiring 
the  miner  to  buy  or  pay  for  the  land.  It  has  gone  further,"  added  the 
court,  "  and  recognized  the  possessory  rights  of  these  miners,  as  ascer- 
tained among  themselves  by  the  rules  which  have  become  the  laws  of 
the  miniag  districts  as  regards  mining-claims."  The  rights  thus  recog- 
nized by  Congress  are  property  of  great  value.  Very  liu*ge  amounts  are 
invested  in  mines,  the  ownership  of  which  rests  solely  upon  the  posses- 
sory rights  referred  to. 

It  seems  to  me  that  where  such  rights  have  attached  to  mineral  land 
in  favor  of  the  locator  of  a  mining-claim,  the  land  during  the  continuance 
of  the  claim  {i,  6.,  so  long  as  it  is  maintained  in  acoordcmce  with  law)  be- 
comes, by  force  of  the  mining  laws,  appropriated  to  a  specific  purpose, 
namely,  the  development  and  working  of  the  mine  located ;  and  unless 
Congress  otherwise  provides,  it  cannot,  while  that  right  exists,  notwith- 
standing the  title  thereto  remains  in  the  government,  be  set  apart  by  the 
executive  for  public  uses. 

If,  then,  the  possessory  right  of  the  miners,  in  the  case  under  con- 
sideration, was  full  and  complete  previous  to  the  establishment  of  the 
military  reservation  of  Fort  Magmnis,  I  am  of  opinion  that  the  in- 
clusion of  their  claim  within  the  limits  of  the  reservation  was  without 
authoritv  of  law,  and  could  not  legally  divest  them  of  such  right;  or  of 
the  further  right  (on  compliance  with  the  requirements  of  the  statute 
concerning  the  issue  of  patents  for  mining-claims)  to  acquire  title  to  the 
land. 

J.  p.  SSiLBS. 

Lodes  diflooyered  within  the  limits  of  a  plaoer-claim,  after  applioation  for  patent  for 
the  plaoer-elaim  was  filed,  are  no  bar  to  issuance  of  patent  as  applied  for. 

Where  a  local  law  requires  annual  expenditares  on  placer-claim,  failure  to  make  such 
expenditures  subjects  tiie  claim  to  re-location. 

An  expenditure  of  $500  is  not  required  where  an  applicant  bases  his  right  to  patent 
for  a  placer-claim  on  the  provision  in  section  2882  relatilig  to  statute  of  limita- 
tions. 

Commissioner  McFarland  to  Register  and  Receiver^   Central  Cityy 

Colorado,  Jyov.  21,  1881. 

The  hearing  in  the  matter  of  the  protest  of  Theodore  H.  Becker 
against  the  application  of  J.  P.  Sears  for  patent  for  a  placer-claim  was 
held  in  pursuance  of  instructions,  which  were  based  upon  the  protest  of 
said  Becker,  who  claimed  to  be  the  owner  of  a  valuable  lode-daim  located 
many  years  ago,  which  Sears  had  fraudulently  included  in  his  placer 
survey.  Said  hearing  was  ordered  upon  condition  that  Becker  should 
file  a  certified  copy  of  the  location  notice  of  said  lode-dium,  togeth^ 
with  a  diagram  executed  by  a  U.  S.  deputy  mineral  surveyor,  showing 
the  position  of  the  lode-ckum  with  reference  to  the  plaoer-daim,  and 
directed  that  testimony  should  be  taken  upon  the  two  following  points, 
to  wit :  First,  whether  a  lode  actually  existed  as  alleged ;  and,  second, 
whether  such  lode  conformed  to  the  diagram  required  to  be  submitted. 
Protestant  having  compUed  with  the  requirements  stated,  the  hearing 
was  held,  the  record  of  which  is  now  before  me. 

Since  the  date  of  hearing  counsel  for  Sears  has  filed  in  this  office  a  re- 
linquishment of  the  area  embraced  in  the  Soda  lode  survey,  and  for 
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tins  reason  the  (}tie8tionB  in  issue  upon  which  testimony  was  taken  need 
not  further  be  considered. 

There  have  been  jGled  also  since  the  date  of  hearing  affidavits  by 
Thomas  B.  Bryan  and  Ambrose  E.  Patten,  residents  of  Idaho  Springs, 
alleging  that  there  are  a  nimiber  of  lode-claims  other  than  the  Soda 
lode,  and  that  affiants  are  each  engaged  in  working  the  sama 

These  affiants  allege  nothing  which  will  warrant  this  office  in  further 
suspending  proceedlngB  for  patent.  The  fact,  if  admitted,  that  lodes 
are  now  known  to  exist  within  the  placer-dalm  constitutes  no  bar  to  the 
issuance  of  patent,  provided  they  were  not  known  at  the  date  of  ap- 
plication for  patent.  The  applicant,  at  the  date  of  application,  alleged 
under  oath  that  no  such  lodes  were  known  to  exist,  which  allegation 
was  supported  by  corroborative  affidavits.  I  think  the  testimony  taken 
at  the  hearing  clearly  shows  that  while  there  is  a  natural  fissure  filled 
with  miscellaneous  material  which  was  located  as  the  Soda  lode,  there 
never  has  been  a  pound  of  mineral-bearing  ore  taken  therefrom,  altiiough 
it  would  seem  that  at  different  times  various  persons  have  thorougUy 
prospected  the  same  by  shafts,  tunnels,  and  other  excavations.  There- 
lore  the  fact  that  the  applicant  has  relinquished  the  area  claimed  as  the 
Soda  lode  does  not,  in  my  opinion,  affect  the  honajidea  of  the  persons 
who  made  oath  to  the  effect  that  no  known  lodes  existed  at  the  date  of 
application  for  patent. 

Becker  filed  with  his  protest  the  affidavits  of  William  Hobbs,  Robert 
Parker,  and  John  EL  Taylor,  who  each  supported  his  allegations  re- 
specting the  existence  and  location  of  the  Soda  lode.  These  affiants 
went  somewhat  farther,  however,  Parker  and  Taylor  each  alleging  that 
he  owned  a  portion  of  the  premises  apphed  for  under  placer  locations, 
but  without  stating  when  said  locations  were  made  nor  by  whom  ;  also 
that  for  the  past  ten  years  Sears  had  made  no  expenditure  for  labor  or 
improvements  connected  with  placer  mining  upon  the  premises  applied 
for ;  and  that  neither  Sears  nor  his  grantors  hjeui  expended  $500  upon 
the  claim  for  placer  mining  purposes,  nor  any  sum  to  exceed  from  $60 
to  $75,  the  excavations,  pits,  shafts,  cuts,  water-boxes,  pipes,  etc.,  repre- 
sented on  the  plat  of  survey  and  referred  to  by  the  deputy  mineral  sur- 
veyor in  the  field-notes,  having  been  constructed  and  used  for  the  pur- 
pose of  supplying  certain  bathmg-houses  owned  by  Sears  et  cU,  with  hot 
water  from  the  hot  springs  which  flow  upon  the  land ;  and  that  conse- 
quentiy  the  certificate  of  the  surveyor-general  that  $500  had  been  ex- 
pended upon  the  claim  for  labor  and  improvements  was  erroneous,  the 
said  expenditures  not  having  been  made  for  the  purposes  contemplated 
by  the  act. 

This  office  did  not  consider  these  objections  to  be  pertinent  matters 
of  inquiry.  In  the  first  place,  if  Parker  and  Taylor  claimed  portions  of 
this  land,  it  was  their  duty  to  have  filed  adverse  claims  in  me  manner 
and  at  the  tiine  prescribed  by  section  2325  U.  S.  Bevised  Statutes. 
They  fail  to  state  when  their  alleged  adverse  rights  accrued.  Secondly, 
it  does  not  matter  whether  Sears  has  performed  any  placer-mining  work 
upon  the  premises  since  the  date  of  appHcation  for  patent  or  not,  pro- 
vided no  person  has  made  a  re-location  of  the  same.  If  the  local  laws 
of  the  miners,  or  the  statutes  of  the  State,  require  a  certain  amount  of 
expenditures  to  be  made  annually  in  order  to  maintain  a  possessory  titie 
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to  a  plaoer-daim,  undoubtedly  a  failure  to  comply  with  this  requirement 
would  render  the  land  subject  to  re-location  by  any  qualified  person ; 
but  no  re-location  was  alleged  by  protestants. 

In  regard  to  the  third  allegation,  it  is  to  be  observed  that  the  apph- 
cant  based  his  appHcation  for  patent  upon  a  continuous  occupation  of 
the  land  for  a  period  equal  to  tiiat  prescribed  by  the  statute  of  limita- 
tions of  the  Territory  of  Colorado,  to  wit,  from  the  summer  of  1867  to 
the  date  of  application  for  patent  in  1873.  There  was  nothing  in  the 
protest  or  the  accompanying  affidavits  denying  this  allegation,  which 
was  contained  in  the  claimant's  original  application  for  patent,  and  which 
has  been  reiterated  in  a  subsequent  affidavit,  filed  May  31, 1880.  Prac- 
tically, therefore,  this  alleged  possession  is  not  disputed,  except  by  pro- 
testant's  counsel. 

The  law  in  reference  to  tins  class  of  claims  is  found  in  section  2332 
R  S.,  which  provides  that  "  where  such  person  or  association,  they  and 
their  grantors,  have  held  and  worked  their  claims  for  a  period  equal  to 
that  prescribed  by  the  statute  of  limitations  for  mining-claims  in  the 
State  or  Territory  where  the  same  may  be  situated,  evidence  of  such 
possession  and  working  of  the  claims  for  such  period  shaU  be  sufficient 
to  establish  a  right  to  a  patent  thereto  under  this  chapter,  in  the  abaence 
of  any  adverse  claim." 

The  character  of  evidence  to  be  furnished  by  a  claimant  in  pursuance 
of  the  foregoing  provision  is  contained  in  the  regulations  of  this  office, 
paragraphs  67,  68,  and  69,  with. all  of  which  the  applicant  has  substan- 
tially complied.  Having  established  his  right  to  the  patent  by  the  means 
stated,  the  necessity  for  procuring  a  certificate  from  the  surveyor-gen- 
eral, that  the  claimant  had  expended  five  hundred  dollajrs  for  labor  or 
improvements,  was  obviated. 

If  the  claimant  had  held  and  worked  his  claim .  for  five  years,  (the 
statutory  period  in  Colorado,)  in  accordance  with  the  requirements  of  local 
laws,  (and  this  alleged  fact,  it  must  be  remembered,  has  -not  been  de- 
nied,) at  the  date  of  his  appHcation  for  patent,  the  law  prescribes  that 
this  ^*  shall  be  sufficient  to  establish  his  right  to  patent  in  the  absence  of 
any  adverse  claim ;"  and  the  fact  that  $500  has  not  been  expended  upon 
the  claim  by  the  applicant  or  his  grantors  constitutes  no  objection  to 
the  issuance  of  pateiit. 

For  illustration,  the  present  law  of  Colorado,  as  cited  by  counsel  for 
Becker,  requires  that  $12  shall  be  expended  annually  upon  each  placer- 
claim  of  less  than  20  acres,  in  order  to  maintain  the  possessory  title 
thereto.  A  possession  for  five  years  in  compliance  with  this  require- 
ment would  involve  an  aggregate  expenditure  of  $60,  a  sum  not  exceed- 
ing the  amount  admitted  by  protestants  to  have  been  expended  by  the 
present  applicant  or  his  grantors.  Yet  such  a  possession  would  entitle 
the  applicant  to  patent  in  the  absence  of  any  adverse  daim,  although 
manifestly  no  certificate  could  be  procured  from  the  surveyor-general 
that  $500  had  been  expended  thereon. 

Considering  this  case  with  reference  to  the  matters  alleged  in  the  pro- 
tests submitted  therefrom,  I  must  conclude  that  no  vaUd  objection  to 
the  issuance  of  patent  exists.  The  survey  requires  amendment  in  such 
manner  as  to  exclude  the  area  relinquished  as  the  Sod^  lode  daim.  I 
find  by  examination  of  the  papers  in  the  case  that  the  original  applica- 
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tdon  far  patent,  including  affidavit  of  citizenship  and  of  possessian, 
which  was  attached  to  the  field-notes  of  survey,  is  missing,  having  be- 
come detached  by  being  torn  off.  These  papers  were  returned  to  your 
office  with  letter  dated  April  30, 1880,  and  I  find  in  place  of  the  missing 
paper  a  new  affidavit  filed  in  your  office  May  31,  1881. 

PUBLICATION   OF   NOTICE. 

The  published  noiioe  in  mining  applications  mast  be  in  reputable  newspapers  pub- 
lished nearest  the  claims  in  question. 

CammisHoner  McFarland  to  Megister  and  Heeeiver,    OcfUrcU  Cityj 

Colorado,  Nov.  25, 1881. 

I  have  considered  the  protest  submitted  by  John  Tomay  et  al.  against 
the  issuance  of  patents  to  Osmer  C.  Stewsot  for  the  Boscoe  Ck>nkling 
and  James  G.  Blaine  mining  claims. 

The  applications  for  patent  in  these  cases  were  filed  on  the  13th  day. 
of  July,  1881,  and  the  register  directed  that  notices  thereof  should  be 
published  in  the  Georgetown  Courier,  a  weekly  newspaper,  which  order 
was  duly  carried  out,  and  said  notices  were  published  in  said  paper  from 
the  14th  day  of  July,  continuously  thereafter  until  the  16th  day  of  Sep- 
tember, 1881,  the  full  period  prescribed  by  the  statute. 

On  the  14th  day  of  September  adverse  claims  were  filed  in  your 
office,  as  follows,  to  wit : 

1.  By  the  Colorado  Territory  National  Silver  Mining  Company,  claim- 
ing' ownership  to  the  Baltimore,  Boaz,  Hattie,  Fenton,  Washington,  and 
Jay  lodes,  and  alleging  conflict  with  the  James  G.  Blaine  lode-claim. 

2.  By  the  same  company,  alleging  ownership  of  the  Hattie  lode  and 
confiict  with  the  Boscoe  Conkling  lode. 

3.  By  John  Tomay,  -alleging  ownership  of  the  Baltimore  lode,  and 
confiict  with  the  James  G.  Blaine  lode. 

Mr.  Tomay  appeared  as  agent,  dtdy  authorized  by  power  of  attorney, 
for  said  company,  and  verified  all  of  said  adverse  claims  under  oath. 

The  register  thereupon  notified  all  parties  in  interest  of  the  filing  of 
said  adverse  claims,  and  informed  them  that  the  adverse  claimants  were 
required  to  commence  suit  within  thirty  days  from  the  filing  thereof. 

On  the  18th  day  of  October,  1881,  suits  were  commenced  in  the  dis- 
trict court  for  Clear  Creek  county,  as  follows,  to  wit : 

Nicholas  Popplein,  Tallmadge  F.  Cherry,  George  J.  Popplein,  John 
Soche,  Francis  Henry  Boggs,  Alexander  Brown,  Glen  A.  Fenton,  trus- 
tees, etc.,  and  the  Colorado  Territory  National  Silver  Mining  Company, 
plaintiffs,  vs,  Osmer  C.  Stewart,  defendant ;  John  Tomay,  plaintiff,  vs. 
Osmer  C.  Stewart,  defendant. 

The  law  (sec.  2325  B.  S.)  prescribes  that  ''  it  shall  be  the  duty  of  the 
adverse  claimant,  within  ttiorty  days  after  filing  his  daim,  to  commence 
proceedings  in  a  court  of  competent  jurisdiction,  to  determine  the  ques- 
tion of  the  right  of  possession,  and  prosecute  the  same  with  reasonable 
diligence  to  &Qal  judgment ;  and  a  failure  so  to  do  shall  be  a  waiver  of 
his  adverse  claim." 

The  suits  hereinbefore  recited  having  been  commenced  by  the  filing 
of  complaint  on  the  18th  day  of  October,  or  thirty-four  days  after  the 
^liTig  of  the  adverse  claims  on  the  14th  day  of  September,  were  not  com- 
menced in  conformity  to  the  provisions  of  the  statute  in  the  matter  of 
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time ;  hence  you  held  that  the  adverse  claims  were  constructivel  j  waived, 
and  allowed  the  applicant  to  pay  for  and  enter  the  land  embraced  in  his 
applications. 

It  appears  that  the  said  Nicholas  Popplein,  Tallmadge  F.  Cherry, 
G^rge  J.  Popplein,  John  Boche,  Francis  H.  Boggs,  Alexander  Brown, 
Glen  A.  Fenton,  trustees,  etc.,  co-plaintiffs  in  two  of  the  actions,  are 
trustees  for  the  Ciolorado  Territory  National  Silver  Mining  Company. 

Having  failed  to  commence  their  actions  within  the  statutory  period, 
the  above-named  plaintiffs,  representing  said  company,  and  John  Tomay, 
filed  in  your  office  a  protest  against  the  issuance  of  patent,  wherein  they 
allege  that  the  applicant  for  patent  has  failed  to  comply  with  the  law  in 
the  matter  of  publishing  notices  of  his  applications  for  patent.  ThOT 
allege  that  the  Georgetown  Courier,  the  newspaper  m  which  sudi 
notices  were  published,  is  pubhshed  at  Georgetown,  a  point  about  three 
miles  east  from  the  location  of  the  claims  applied  for ;  that  during  said 
period  of  publication  the  Silver  Plume  Mining  News  was  regularly 
published,  at  weekly  intervals,  at  the  town  or  camp  of  Silver  Plmue, 
situated  about  one  mile  east  of  the  said  mines,  and  lyii^  between  them 
and  the  town  of  Georgetown,  which  Weekly  Mining  JS/etos  was  a  reput- 
able newspaper  of  general  circulation.  The  notices  not  having  been 
published  in  the  newspaper  published  nearest  the  claim,  prot^tants 
urge  that  the  law  has  not  been  complied  with,  and  the  appHcant  is  not 
entitied  to  patents. 

Upon  the  dear  showing  of  the  record  the  protestants  had  due  notice 
of  the  pending  applications  for  patent,  and  in  pursuance  thereof  ap- 
peared to  contest  the  right  of  entry  by  filing  adverse  claims  in  the  man- 
ner prescribed  by  the  statute,  although  they  subsequentiy  waived  said 
adverse  claims  by  failure  to  coinmence  suits  within  the  period  prescribed 
by  law.  Having  accepted  notice  and  acted  thereon,  it  might  be  ques- 
tioned whether  they  are  not  estopped  from  alleging  want  of  notice  at 
the  present  time. 

The  law  (sec.  2325  B.  S.)  provides  that  ^'  the  register  of  the  land-office, 
upon  the  filing  of  such  apphcation,  «  *  «  shall  publish  a  notice 
that  such  application  has  been  made  for  the  period  of  sixty  days  in  a 
newspaper  to  be  by  him  designated  as  published  nearest  to  such  claim." 
Admitting  that  the  Mining  News  is  a  reputable  newspaper  published 
nearer  the  mining-claim  by  usually  travelled  routes  than  the  Georgetown 
Courier,  it  is  dear  that  the  applicant  for  patent  was  not  at  fault,  for  by 
the  terms  of  the  statute  above  redted  the  notice  must  be  published  in 
the  newspaper  designated  by  the  register  as  published  nearest  the  claim, 
and  in  this  particular  the  applicant  strictly  complied  with  the  law,  al- 
though the  register  disobeyed  its  directory  provisions.  Had  the  appli- 
cant published  in  the  Weekly  Mining  News  instead  of  the  Courier,  as 
directed  by  the  register,  there  would  have  been  a  manifest  failure  to 
comply  witii  the  law,  which  would  have  vitiated  the  notice.  The  appli- 
cant for  patent  is  remediless  where  the  register  makes  an  erroneouB 
designation  of  the  newspaper  as  the  medium  of  publication,  if  the  objec- 
tions urged  by  these  protestants  are  well  taken. 

However,  in  the  case  of  the  Omaha  quartz  mine,  (see  p.  198,) 
the  Honorable  Secretary  Chandler,  December  1,  1876,  ruled  as  fol- 
lows: "The  notice  was  published  in  the  Nevada  Transcript,  9k  ]^a;per 
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"j#pnbliahed  in  Nevada  Oitj,  a  town  situated  about  six  miles  from  the  mine, 
^  imd  the  publication  was  made  by  direction  of  the  register.  It  appears 
that  in  Qrass  Valley,  a  town  situated  about  two  miles  from  the  mine, 
two  papers  are**  published,  a  daily  and  a  weekly.  *  *  *  In  this  case 
tbe  register  has  exercised  his  discretion,  disregarded  the  papers  pub- 
lished at  Grass  Valley,  and  selected  another.  I  see  no  warrant  for  the 
exercise  of  this  discretion.  Under  the  provisions  of  the  statute  the 
public  have  the  right  to  look  to  the  paper  issued  nearest  the  claim  as 
tbe  one  in  which  a  notice  of  application  should  appear:  If  any  discre- 
tion is  allowed  the  register,  where  shall  it  be  limited  t  If  he  may  i^ore 
a  paper  published  two  miles  from  a  claim,  and  designate  one  published 
six  miles  distant,  he  may  designate  one  published  at  a  much  greater  dis- 
tance. *  *  *  If  two  or  more  papers  of  repute  are  published  equi- 
distant, or  very  nearly  so,  from  the  claim,  the  register  must  designate 
the  one  in  which  the  notice  shall  appear ;  but  in  other  cases  the  paper 
published  nearest  the  claim  must  be  designated,  provided  the  same  is  a 
reputable  newspaper  of  general  circulation." 

The  Hon.  Secretary,  recognizing  the  fact  that  the  applicants  were  not 
at  fault  in  the  foregoing  case,  directed  that  the  same  should  be  sub- 
mitted to  the  board  of  equitable  adjudication,  which  direction  was  car- 
ried out  and  the  entrv  was  confirmed  by  said  board. 

This  present  case  being  on  all  fours  with  that  of  the  Omaha  quartz 
mine,  and  the  protestants  having  had  actual  notice  of  the  apphcations, 
it  is  clearly  the  duty  of  this  office  to  lay  the  entries  before  the  board  for 
its  action,  at  the  same  time  recommending  their  confirmation,  provided 
it  has  been  clearly  shown  that  there  was  a  reputable  newspaper  of  gen- 
ercU  circulation  published  nearer  the  mines  in  question  that  the  newspa- 
per in  which  the  notices  were  actually  published. 

This  office  has  heretofore  been  supplied  by  the  publisher  of  the 
Mining  News  with  a  complete  file  of  his  newspaper,  wherefrom  it  ap- 
pears that  the  first  number  was  issued  on  the  third  day  of  June,  1881. 
Its  general  '^  maJ^e-up  "  typographically,  and  paucity  of  advertising  pat- 
ronage, together  with  the  earnest  editorial  appeals  made  to  the  Silver 
Plume  public  for  support,  did  not  indicate,  at  Uiat  date,  a  very  prosper- 
ous condition,  general  circulation,  or  reputation  other  than  a  notoriety 
for  typographical  errors.  It  is  alleged,  under  oath,  by  J.  S.  BandaU, 
that  on  the  24th  day  of  October,  1881,  he  purchased,  on  behalf  of  0.  M. 
BandaU,  the  entire  plant  of  this  newspaper  enterprise,  embracing  type, 
material,  subscription  list,  and  advertising  patronage,  for  the  sum  of 
$500 ;  that  he  found  the  entire  subscription  list  to  be  but  ninety-five 
copies,  and  the  advertising  patronage  totally  insufficient  to  warrant  the 
further  continuance  of  publication ;  hence  no  further  publication  was 
cnade,  and  the  last  issue  of  the  Silver  Illume  Mining  News  appeared  on 
the  21st  of  October.  Affiant  also  states  that  the  said  paper  could  not,  by 
any  possibility,  have  been  maintained  from  the  combined  advertising  and 
subscription  patronage  to  be  derived  from  Silver  Plume.  It  appears 
tbat  the  proprietor,  E.  A.  Benedict,  formerly  published  a  newspaper  at 
Idaho  Springs,  m  your  mining-district,  called  the  Iris,  which  suspended 
publication  on  the  9th  of  October,  1880,  during  the  pendency  of  several 
notices  of  mining  appUcations. 

If  these  allegations  be  true,  and  it  be  the  duty  of  the  register  to 
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designate  the  nearest  reputcMe  newspaper  of  general  circukUionf  as  in- 
dicated by  the  language  of  the  Honorable  Secretary  in  the  Omaha  quartz 
mine  case,  it  would  seem  that  the  register  was  not  in  error  in  designat- 
ing the  Georgetown  Courier  as  the  medium  of  publication. 

In  the  absence  of  any  counter-allegation  denying  the  facts  recited  in 
Mr.  Randall's  affidavit,  made  by  persons  having  interests  which  would 
be  adversely  affected  by  the  issuance  of  patents  in  the  present  case,  and 
who  shaU  show  that  they  did  not  have  actual  notice  of  the  pending  i^ 
pHcations,  I  know  of  no  reason  why  the  showing  of  the  applicants  should 
not  be  conceded. 

To  conclude,  if  the  register  selected  the  wrong  paper,  it  is  the  duty  of 
this  office  to  refer  the  entries  to  the  board ;  if  otherwise,  and  the  proper 
newspaper  was  designated,  the  entries  should  be  approved  by  this  office 
without  such  reference.  As  at  present  advised,  I  see  no  reason  to  sup- 
pose that  the  register  has  performed  his  duties  improperly. 

The  protest  is  therefore  dismissed. 

BOniE   TUNNEL  AND   MININO   GO.    VS,    BEGHTEL   CONSOLIDATED    MININa  CO.   et  ol. 

A  ttmnel  location  under  the  United  States  mining  laws  is  a  nUmng-elaim,  and  can  be 
an  adverse  claim. 

Having  failed  to  file  an  adverse  daim  and  commence  suit  as  provided  by  statute,  the 
tunnel  company  most  be  held  to  occupy  the  position  of  proteetant. 

The  case  of  Coming  Tunnel  Go.  vs.  Peu  (4  Colorado,  607)  does  not  support  the 
position  that  there  may  be  adverse  mining-rights  under  tunnel  looatious  that 
cannot  be  adjudicated  in  the  courts. 

While  the  Department  has  no  jurisdiction  to  determine  controversies  as  between  ad- 
verse mining-claimants,  where  sufficient  allegations  have  been  made  to  indicate, 
if  true,  that  the  applicant  for  patent  has  not  complied  with  law,  or  is  not  entitled 
to  a  patent,  *|tn  investigation  should  be  held  as  in  agricultural  oases. 

Secretary  Kirhwood  to  Commissioner  McFarlandy  Dec.  12,  1881. 

I  have  examined  the  papers  forwarded  with  your  letter  of  29th 
October  last,  in  the  matter  of  the  protest  of  the  Bodie  Tunnel  and 
Mining  Company  against  the  several  applications  of  the  Tioga  Consoli- 
dated Mining  Company  and  the  Bechtel  Consolidated  Mining  Company 
for  patents  for  certain  mining-claims  in  Bodie  land-district,  California. 

On  the  first  day  of  July,  1880,  the  Tioga  company  filed  several  appli- 
cations for  the  following-named  mining-claims :  The  Bed  Lyon,  the  li^d- 
summer,  the  Lady  Locke,  the  Central,  the  Northern  Extension  Standard, 
the  Sutro,  the  Clipper,  the  Tioga  South,  and  the  December,  and  entered 
the  same  October  8, 1880. 

The  Bechtel  company,  filed  like  applications  July  1,  1880,  for  the  Sit- 
ting Bull,  the  Central,  the  Argentine,  the  San  Francisco,  the  Pennsylva- 
nia, and  the  Ohio  mining-claims,  and  entered  the  same  October  15, 
1880. 

During  the  period  of  publication  of  said  applications,  to  wit,  on  Au- 
gust 31,  1880,  the  said  tunnel  company  filed  with  the  regist^  of  the 
Bodie  land-office  a  written  instrument  in  the  nature  of  a  protest,  styled 
by  the  company  as  follows :  "  Sworn  statement  and  petition  of  the 
Bodie  Tunnel  and  Mining  Company."  The  paper  was  sworn  to  bj 
Thomas  Buckley,  superintendent  of  said  tunnel  and  miTiing  companj, 
and  set  forth  that,  on  the  28th  day  of  September,  1877,  F.  Tagliabue^'a 
citizen  of  the  United  States,  above  the  age  of  twenty-one  years,  duly 
located  a  tunnel  claim  under  section  2323  Bevised  Statutes,  on  the  west 
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of  Bodie  blufi^  in  the  Bodie  mining  district,  Mono  county,  Gali- 
fomia. 

The  description  of  the  daim  contained  in  a  certified  copy  of  the  tunnel 
notice,  attached  to  the  said  petition  or  protest,  is  as  follows :  '^  This 
daim  commences  at  this  notice,  being  ten  feet  westerly  from  the  mouth 
of  the  Old  Bodie  tunnel,  and  about  one  thousand  f  eet^  more  or  less,  in  a 
northerly  direction  from  the  Blasdel  tunnel,  and  runs  in  an  easterly 
direction  three  thousand  feet ;  and  I  hereby  claim  seven  hundred  and 
fifty  feet  on  each  side  of  said  tunnel,  and  each  blind  and  undiscovered 
le<^e  struck  by  said  tunnel,*'  etc. 

TbiB  notice  was  filed  for  record  in  the  office  of  the  county  recorder  of 
Mono  county,  September  29, 1877. 

The  daim  was  surveyed  November  14,  and  the  field-notes  and  plat 
thereof  filed  for  record  in  the  office  of  said  comity  recorder  November 
I69  1877,  as  appears  from  copy  of  said  plat  and  field-notes  attached  to 
aaid  petition  or  protest,  from  which  it  would  also  appear  that  the  line 
of  the  tunnel  and  the  exterior  boundaries  of  the  surface  claimed  were 
marked  by  posts ;  but  whether  so  marked  before  survey  does  not  appear. 
The  surface-ground  claimed  is  in  the  form  of  a  rectangidar  parallelogram, 
3,000  by  1,500  feet. 

The  petition  or  protest  further  sets  forth  that  work  upon  said  tunnel 
has  been  continuously  and  diligently  prosecuted  ever  since  the  date  of 
aaid  location ;  that  said  tunnel  and  TniTiing  company  is  the  owner  of  said 
daim  by  pmrchase ;  that  all  of  the  above-named  mining-claims  of  the 
said  Tioga  and  Bechtel  companies  He  across  the  central  course  of  said 
tunnel ;  that  the  work  on  the  tunnel  has  not  progressed  far  enough  to 
discover  veins  or  lodes  within  or  under  the  surface-ground  of  the  several 
claims  appHed  for  by  the  Tioga  and  Bechtel  companies ;  and  that  the 
affiant  is  informed  and  believes  that  several  of  the  locations  thereof  are 
mere  surface  locations,  in  which  no  vein  or  lode  has  ever  been  found  at  all, 
and  the  locations  of  which  were  made  subsequently  to  the  tunnel  loca- 
tion. The  names  of  the  claims  alleged  to  have  been  thus  located  are  not 
given,  but  reference  is  made  to  the  abstracts  of  title  accompanying  the 
applications  for  patents  for  ascertaining  what  claims  of  the  said  Tioga 
and  Bechtel  companies  were  located  subsequently  to  the  location  of  the 
tunnel  claim. 

From  a  statement  in  your  decision  of  August  24,  1881,  it  appears 
that  the  Midsummer,  Lady  Locke,  Central,  North  Extension  Standard, 
Clipper,  and  December,  of  the  Tioga  companv's  claims,  and  the  Sitting 
Bull,  Argentine,  San  Francisco,  OMo,  and  Pennsylvania,  of  the  Bechtel 
company's  claims,  were  located  subsequently  to  September  28,  1877. 

The  said  tunnel  company  declared  that  it  claimed  all  veins,  lodes,  or 
ledges  which  it  may  discover  in  extending  its  said  tunnel,  which  cannot 
be  traced  upward  to  the  surface  ;  in  other  words,  veins,  lodes,  or  ledges 
which  were  not  known  to  exist  prior  to  the  tunnel  location. 

The  tunnel  company  did  not  in  terms  protest  against  the  issue  of 
patents  to  the  Tioga  and  Bechtel  companies ;  but  after  the  recital  of  facts 
and  allegations  upon  which  it  reUed,  closed  the  petition  with  two  prayers, 
to  the  following  effect : 

First.  That  m  the  event  of  patents  being  issued  upon  any  of  said  ap- 

Slications,  they  should  contain  words  making  the  grant  subject  to  the 
kwf ul  rights-and  claims  of  the  Bodie  Tunnel  and  Mining  Company. 
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Second.  That  in  the  event  of  such  patents  being  granted  for  any  of 
said  claims,  the  location  of  which  was  subsequent  to  the  date  of  the  tunnel 
location,  a  clause  be  inserted  therein,  excepting  and  excluding  from  the 
grant  any  and  all  veins,  lodes,  ledges,  or  mineral  deposits  that  maj  be 
cut,  intersected,  or  discovered  by  said  tunnel  company  in  running  and 
excavating  said  tunnel,  which  had  not  been  discovered  and  located  prior 
to  September  28,  1877. 

Upon  this  paper  the  company  rested,  and  did  not  institute  proceed- 
ings in  court,  as  provided  bv  section  2326  Revised  Statutes. 

Upon  the  argument  of  tne  matter  the  counsel  for  the  Bodie  Tunnel 
and  Mining  Company  raised  objections  to  the  validity  of  some  of  said 
applications  not  alleged  in  the  petition  or  protest,  one  of  which  was  that 
the  Bed  Lyon  location  was  invalid  in  this,  that  the  location  was  489  feet 
in  width,  while  the  mining  laws  or  rules  and  customs  of  miners  in  that 
district  limited  the  width  of  lode-claims  to  100  feet,  and  it  was  con- 
tended that  patent  to  said  claim  could  not  issue  for  more  than  100  feet 
in  width. 

In  yoiir  decision  of  August  24,  1881,  you  held  substantially  as  fol- 
lows: 

First.  That  it  was  necessary  for  the  rights  of  the  tunnel  company 
that  suit  should  have  been  brought  in  court,  as  provided  by  section  2326 
Revised  Statutes,  and  that,  as  said  company  failed  to  institute  such  pro- 
ceedings, its  adverse  claim  was  waived,  and'  that  it  cannot  be  adjudicated 
by  this  Department. 

Second.  That  the  Bodie  Tunnel  and  Mining  Company,  having  failed 
to  estabUsh  any  claim  or  right  or  interest,  present  or  prospective,  to  or 
in  the  tracts  applied  for  by  the  Tioga  and  JBechtel  companies,  it  is  not 
competent  to  insert  any  clauses  of  reservation  in  the  patents  to  be 
issued  upon  said  applications. 

Third.  That  the  Red  Lyon  location  was  not  limited  to  100  feet  in 
width,  because  it  appears  that  after  the  year  1869  the  Bodie  mining 
camp  was  abandoned,  and  for  many  years  the  laws,  rules,  and  customs 
thereof  were  disused ;  that  during  this  period  the  act  of  1872,  allowing 
600  feet  in  width  to  a  lode-claim,  was  passed ;  and  that  before  any  local 
law  or  regulation  was  thereafter  adopted  by  miners  in  the  district  in 
which  said  claims  are  situated,  limiting  the  width  of  claims  to  less  than 
the  statute  allows,  the  Red  Lyon  was  located,  and  hence  that  at  the  time 
of  its  location  it  was  lawful  to  locate  to  the  extent  of  1,500  feet  in  length 
and  600  feet  in  width  in  that  district. 

Fourth.  That  as  the  Midsummer,  Lady  Locke,  Central,  North  Exten- 
sion Standard,  Sutro,  Clipper,  and  a  portion  of  the  Tioga  South  are 
within  the  limits  of  the  Red  Lyon,  and  subsequent  in  location,  the  en- 
tries thereof  are  invaUd,  and  were  held  by  you  for  cancellation. 

Fifth.  Without  deciding  that  the  other  claims  should  pass  to  patent, 
you  decided  that  they  should  be  regularly  disposed  of,  and  dismissed 
the  petition  or  protest. 

From  all  yoiir  rulings  and  decisions  in  this  matter  the  tunnel  com- 
pany filed  an  appeal,  which  vou  dismissed  by  decision  of  October  5, 
1881,  upon  the  ground  that  the  said  tunnel  company  held  the  position 
of  protestant  merely,  and  was  not  entitled  to  appeal  under  the  rule  laid 
down  in  McGarrahan  vs.  Boston  Mine,  Boston  H.  M.  Co.  vs.  Eagle  Cop- 
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per  Co.,  and  Lombard  v$.  Mi  Pleasant  Mg.  Oo.    Thereupon  the  matter 
was  brought  here  under  practice  rule  83. 

Without  intending  to  question  or  infringe  the  rule  above  stated  as  to 
appeals,  I  deem  it  proper,  in  view  of  the  importance  of  some  of  the 
questions  raised  and  of  the  earnestness  and  ability  of  the  arguments 
presented  by  counsel  on  both  sides,  to  briefly  review  your  decision,  by 
virtue  of  my  supervisory  powers,  and  not  in  my  appellate  capacity.  In 
doing  this,  I  do  not  consider  it  necessary  to  set  out  the  specific  points 
of  exception  noted  in  the  appeal.  It  will  be  sufficient  to  take  up  the 
several  points  decided  by  you  as  above  set  forth,  they,  in  my  opinion, 
covering  the  whole  case,  and  being  altogether  excepted  to. 

As  to  the  first  point,  it  is  evident  to  me  that  the  claim  of  said  tunnel 
and  mining  company .  must  of  necessity  be  a  mining-daim.  It  is  a 
daim  under  the  mining  laws  of  the  United  States,  if  it  is  any  claim  at 
alL  It  follows  that  if  this  claim  conflicted  with  the  claims  of  the  Tioga 
and  Bechtel  claims,  which  are  mining-claims,  it  was  an  adverse  daim. 
Due  publication  of  notice  of  the  applications  of  the  Tioga  and  Bechtel 
companies  was  had.  This  is  not  questioned.  Section  2325  Bevised 
Statutes  provides  that  "  if  no  adverse  daim  shall  have  been  filed  with 
the  register  and  receiver  of  the  proper  land-office  at  ^the  expiration  of 
the  sixty  days  of  publication,  it  shall  be  assumed  that  the  applicant  is 
entitled  to  a  patent,  upon  the  payment  to  the  proper  officer,  of  five  dol- 
lars per  acre,  and  that  no  adverse  daim  exists ;  and  thereafter  no  objec- 
tion from  third  parties  to  the  issuance  of  a  patent  shall  be  heard,  except 
it  be  shown  that  the  appHcant  has  failed  to  comply  with  the  terms  of 
this  chapter."  It  is  not  claimed  that  the  paper  filed  by  the  tunnel  com- 
pany was  intended  as  an  adverse  claim  under  sections  2325  and  2326  Be- 
vised Statutes ;  but  if  it  had  been,  the  tunnel  company  would  be  in  no 
better  position  than  if  no  adverse  claim  had  been  filed ;  because  section 
2326  Bevised  Statutes,  provides  that  ^4t  shall  be  the  duty  of  the  ad- 
verse claimant,  within  thirty  days  after  filing  his  claim,  to  commence 
proceedings  in  a  court  of  competent  jurisdiction,  to  detenmne  the  ques- 
tion as  to  the  right  of  possession,  and  prosecute  the  same  with  reasonable 
diligence  to  final  judgment;  and  a  failure  so  to  do  shall  be  a  waiver  of 
his  adverse  claim. 

It  is  therefore  evident  that  the  tunnel  company  must  be  held  as  oc- 
cupying one  of  two  positions.  It  either  filed  no  adverse  claim  at  all,  and 
the  land  department  must  assume  that  none  exists ;  or  else,  having  filed 
one,  it  waived  it  by  failure  to  institute  proceedings  in  court,  and  hence 
it  must  be  assumed  that  none  exists.  As  affecting  the  matter  under 
consideration,  it  is  immaterial  which  position  it  is  hdd  to  occupy,  as  the 
result  is  the  same  in  either  event.  This  Department  has  not  otherwise 
construed  these  two  sections  as  regards  adverse  claims,  and  Mr.  Justice 
Field  in  the  Eureka  case  said :  *'  The  silence  of  the  first  locator  is,  under 
the  statute,  a  waiver  of  his  priority."  See  opinion  of  court  in  4  Saw- 
yer, at  page  318.  This  judgment  was  affirmed  by  the  Supreme  Court. 
See  13  Otto,  839. 

But  it  is  urged  by  counsel  for  the  tunnel  company  that  it  has  not 
such  a  claim  as  can  stand  in  court ;  that  the  rights  ckomed  cannot  be 
protected  in  a  court  of  competent  jurisdiction,  etc. 

To  say  this  is  to  say  that  the  tunnel,  company  has  no  rights  at  alL 
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But  counsel  msist  that  it  has  rights  granted  bj  statute.  If  that  be  bo, 
then  clearly  they  can  be  protected  in  court  against  any  conflicting  mining 
right  or  claim.  In  the  view  I  take  of  the  mining  ]aw,  there  is  not  a 
right  that  can  be  acquired  thereunder  which  cannot  be  fully  protected 
in  court  as  against  any  other  conflicting  right  or  claim  arising  under  the 
same  laws  except  that  of  the  United  States.  This  is  the  very  founda- 
tion of  the  system  of  the  mining  laws.  Prior  to  Congressional  enacts 
ment  of  Tnming  laws,  miners  had  their  local  laws,  rules,  and  regulations, 
by  which  they  were  governed,  regarding  their  mining-claims,  and  all 
their  rights  theretmder  when  in  dispute  or  conflict  were  adjudicated  by 
the  courts.  Courts,  of  course,  did  not  undeiiake,  any  more  than  now, 
to  dispose  of  the  title  of  the  government,  over  which  they  had  no  juris- 
diction. But  as  regards  the  rights  of  miners,  not  as  against  the  United 
States,  but  as  against  each  other,  courts  took  jurisdiction,  and  tbat 
jurisdiction  was  recognized  and  continued  by  Congress  when  it  framed 
and  enacted  the  mining  laws.  The  United  States  mining  laws  are  in  a 
sense  supplemental  to  the  system  that  had  already  grown  up  in  the  ab- 
sence of  Congressional  enactment.  They  in  no  sense  wiped  ou^  de6tat>yed, 
or  essentially  changed  that  system,  but  continued  it  in  vogue.  (Broder 
V8,  Water  Co.,  11  Otto,  274.)  So  far  as  the  actual  operations  of  miDing 
were  or  are  concerned,  that  system  was  and  is  aU-sufficient.  Congress 
made  certain  definitions  as  to  what  should  be  deemed  mining-claims,  as 
regards  location,  etc.,  and  enacted  the  manner  of  making  loksationB, 
amount  of  labor*  and  money  to  be  expended,  etc.,  etc.;  but  the  prominent 
feature  of  the  mining  system,  of  asserting  rights  in  courts  under  the 
local  rules  of  miners  and  the  laws  of  the  States  and  Territories,  was  not 
changed,  but  especially  authorized  by  sections  2324,  2325,  and  2326  Be- 
vised  Statutes. 

I  know  of  no  case  wherein  the  courts  have  refused  to  recognize  rights 
under  tunnel  locations.  The  attorney  for  the  tunnel  company  at  San 
Francisco  cites  the  case  of  the  Coming  Tunnel  Company  t^^.  Pell  ei  al. 
(4  Colorado,  507)  to  support  the  position  that  there  may  be  adverse 
mining  rights  or  claims  under  tunnel  locations  that  cannot  be  adjudi- 
cated by  the  courts;  but  as  I  understand  that  case,  it  givesruo  support 
to  that  position.  Section  2323  Bevised  Statutes  provides  that  where  a 
tunnel  is  run  for  the  development  of  a  vein  or  lode,  or  for  the  discovery 
of  mines,  the  owners  of  such  tunnel  shall  have  the  right  of  possession 
of  all  veins  or  lodes  within  3,000  feet  from  the  face  of  such  tunnel  on 
the  line  thereof,  not  previously  known  to  exist,  discovered  in  such  tunnel, 
to  the  same  extent  as  if  discovered  from  the  surface,  and  that  locations 
on  the  line  of  such  tunnel  of  veins  or  lodes  not  appearing  on  the  sur- 
face, made  by  other  parties  after  the  commencement  of  the  tunnel  and 
while  the  same  is  being  prosecuted  with  reasonable  diligence,  shall  be 
invalid. 

Now,  in  the  case  of  Coming  Co.  vs.  Pell  et  al,,  the  court  defined  what 
is  meant  in  the  law  by  the  words  "  on  the  line  of  such  tunnel."  It  was 
insisted  in  that  case,  as  is  claimed  here  by  the  protest  or  petition,  that 
the  line  of  the  tunnel  means  1,500  by  3,000  feet  as  surveyed  and 
staked  as  the  tunnel  claim ;  and  that  a  location  within  such  limitB  was 
invalid. 

But  the  court  construed  the  line  of  a  tunnel,  as  intended  by  the  act, 
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as  designating  ''a  width  marked  by  the  exterior  lines  or  aideis  of  the 
tunnel.  The  evidenoe  showed  that  the  slide  lode,  which  was  claimed 
by  the  tmmel  company,  was  55  feet  from  the  centre  line  of  the  tunnel, 
and  the  court,  therefore,  under  its  construction  of  the  law,  held  that  the 
location  of  said  lode  "  was  not  on  the  line  of  appellant^s  tunneL^'  The 
court  then  stated  as  follows:  ^'  What  the  appellant^s  rights  would  have 
been  had  this  fact  been  otherwise  it  is  not  necessary  to  determine." 

The  tunnel  company  in  that  case  was  defeated  in  court,  because  it 
showed  no  right  or  claim  to  the  slide  location,  under  the  court's  con- 
struction of  the  law,  and  the  case  was  not  defeated  upon  the  ground  that 
there  are  no  rights  under  tunnel  locations  that  courts  can  maintftin  or 
preserve. 

But  counsel  for  the  tunnel  company  insist  that  this  Department  should 
hold  all  of  the  locations  of  the  Tioga  and  Bechtel  companies  which  were 
made  subsequently  to  the  tunnel  location  to  be  invalid,  because  the  law 
provides  that  such  location  shaU  be  invalid.  From  what  has  been  said 
it  is  clear  that  this  Department  cannot  pronounce  any  such  judgment, 
because  it  has  no  jurisdiction  to  inquire  into  the  facts  upon  which  the 
demand  is  founded.  It  is  said  that  the  fact  that  these  locations  are 
on  the  line  of  the  tunnel  is  one  that  appears  of  record  in  the  Department, 
and  that  I  am  bound  to  take  notice  mereof ;  but  it  is  only  necessary  to 
call  attention  to  the  fact  that  there  is  no  record  of  mining  locations  in 
the  land  department  They  are  recorded  with  a  mining  recorder,  under 
local  rules  of  miners,  or  in  the  county  records  of  the  cotmty  in  which  the 
claims  lie,  and  the  facts  relative  to  mining  locations  can  be  shown  in  the 
land  department  and  the  courts  only  by  evidence  de?iors  the  proper  records 
of  such  department  or  the  courts.  It  is  a  matter  of  proof  that  does  not 
appear  from  our  records.  It  may  be  made  to  appear  as  an  item  of  evi- 
dence in  the  record  of  a  case,  but  not  from  the  records  of  the  Depart- 
ment of  which  I  am  bound  to  take  notice.  The  fact  might  have  been 
presented  in  court,  but  it  cannot  be  made  to  appear  here  in  the  case  as 
it  now  stands. 

From  the  view,  therefore,  which  I  take  of  the  mining  law,  the  only 
place  in  which  the  controversies  between  conflicting  mining  claimants  or 
adverse  claimants  can  be  heard,  is  a  court  of  competent  jurisdiction. 

What  has  already  been  said  disposes  of  the  second  point  decided  by 
you.  It  is  not  competent  to  insert  clauses  of  reservation  of  rights  fully 
waived.  In  saying  this  I  do  not  intend  to  hold  that  patents  ought  to 
issue  to  the  Beditel  and  Tioga  companies,  that  question  not  being  before 
m^e. 

As  to  the  third  point,  your  holding  as  to  the  Bed  Lyon  location  seems 
to  be  in  accordance  with  prior  rulings  of  yoiir  office,  this  Department, 
and  the  courts,  as  per  your  citation.  (General  Land  Office  letter  to  this 
Department,  September  2,  1878,  and  concurrence  therein  by  my  prede- 
cessor September  28,  1878,  to  Attorney-General;  and  Jupiter  Mg. 
Co.  vs.  Bodie  Mg.  Co.,  Oopp^s  L.  O.,  vol.  8,  p.  60.) 

On  the  fourth  point,  as  no  appeal  has  been  taken  from  your  decision 
holding  the  entries  of  the  Midsummer,  Lady  Locke,  Central,  Nprth  Ex- 
tension Standard,  Sutro,  Clipper,  and  Tioga  South  for  cancellation,  so 
£ar  as  they  conflict  with  the  Bed  Lyon  ent^,  it  must  stand. 

Finding  no  error  in  your  conclusions  as  above  set  forth,  I  must  of  ne- 
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cessity  also  find  that  there  was  no  error  in  your  decision  of  Octoher  5, 
1881,  dismissing  the  appeal,  and  the  same  is  affirmed. 

I  desire  to  say  that  while  I  am  of  opinion  that  oontroyersies  between 
adverse  mining  claimants  cannot  be  heard  and  determined  before  this 
Department,  I  am  nevertheless  of  the  opinion  that  where,  under  the 
last  clause  of  section  2325,  third  parties  present  evidence  by  affidavits, 
etc.,  to  show  that  an  applicant  has  failed  to  comply  with  the  mining 
statutes,'  if  the  evidence  is  of  such  character  as  to  entitle  it  to  credit, 
and  if  the  allegations  are  such  as  is  proven  in  regular  proceedings, 
would  show  that  the  law  has  not  been  complied  with,  that  patent  mider 
the  law  ought  not  to  be  issued,  or  that  you  have  no  jurisdiction  to  issue 
the  patent,  then  it  is  your  duty  to  order  an  investigation  as  between  the 
government  and  the  appHcant,  as  in  similar  cases  of  agricultural  entries. 

With  this  rule  in  view,  I  submit  for  your  consideration  the  allegations 
contained  in  the  affidavit  accompanying  the  application  of  the  tunnel 
company  under  practice  rule  83. 

TOWVSITB   OF   DEADWOOD. 

Because  uoBurveyed  lands  are  in  the  yicinity  of  known  mines  does  not  create  a  pte- 
Bnnjption  of  their  mineral  character.  Only  in  case  the  lands  have  been,  in  some 
mauner,  previously  designated  as  mineral,  ^ould  the  burden  of  proof  be  cast 
upon  the  agricultural  daimante  thereon. 

By  **  lands  valuable  for  minerals,'*  in  section  2818  B.  8.,  is  meant  lands  which  it 
will  pay  to  mine  by  the  usual  modes  of  mining. 

Placer  lands  are  not  subject  to  townsite  entry,  and  it  is  not  competent  to  insert 
clauses  of  reservation  in  the  mineral  or  townsite  patents,  for  the  surface  is  ab- 
solutely required  for  the  full  enjoyment  of  the  lands  by  either  placer  or  town- 
site  owners. 

Secretary  Kirkwood  to  Commissioner  McFarland,  December  19, 1881. 

I  have  considered  the  appeal  of  Joseph  Y.  Offenbacher,  probate  judge 
of  Lawrence  county,  Dakota  Territory,  from  the  decision  of  your  office 
of  Februarv  4,  1880,  holding  for  cancellation  cash  entry  No.  2  of  the 
townsite  of  Deadwood,  Deadwood  land  district,  Dakota  Territory,  for 
the  reason  that  all  the  land  embraced  thereby  is  placer  mining-ground 
and  valuable  for  minerals. 

A  motion  was  made  in  behalf  of  some  of  the  mineral  claimants  to  dis- 
miss the  appeal,  on  the  ground  that  the  townsite  was  simply  a  protest- 
ant  without  right  of  appeal.  While  this  may  be  true  as  to  lands  entered 
under  the  mining  laws  prior  to  July  29,  1878,  date  of  townsite  entry,  it 
is  not  true  as  to  other  lands,  as  to  which  the  appeal  must  be  considered 
and  the  motion  overruled.  As  to  the  lands  entered  prior  to  July  29, 
1878,  under  the  mining  statutes,  the  testimony  will  be  considered  as  if 
taken  upon  an  official  investigation  of  the  validity  of  said  entries. 

On  the  17th  of  June,  1878,  Jno.  B.  Eraser,  probate  judge  of  said 
county,  made  an  entry  of  the  townsit^  of  Ingleside ;  and  on  the  29th  of 
July,  1878,  acting  in  the  same  capacity,  he  made  the  Deadwood  townsite 
entry,  which  embraces  all  of  Ingleside.  His  successor  asked  to  have 
the  Ingleside  entry  cancelled. 

You  held  the  entry  for  cancellation,  from  which  action  no  appeal  was 
taken.  This  matter,  therefore,  requires  no  further  consideration  in  con- 
nection with  the  case.  The  case  presents  three  questions  for  decision, 
viz : 
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First.  Is  the  land  included  in  the  townsite  entry  or  any  portion  there- 
of placer  mining-ground  and  in  contemplation  of  law  valuable  for  min- 
erals ?    Should  this  point  be  resolved  in  the  affirmative,  then — 

Second.  Is  such  liuid  subject  to  townitite  entry  ? 

Third.  In  the  event  it  should  be  decided  to  issue  patents  for  mineral- 
claims  within  the  townsite  limits,  and  a  patent  upon  the  townsite  entry, 
or  a  portion  thereof,  would  it  be  competent  to  insert  therein  clauses  of 
reciprocal  reservations  in  favor  of  the  mineral  and  townsite  claimants  ? 

It  i»  true  that  in  the  argument  of  this  case  another  question,  that  of 
priority  of  occupation  as  between  miaeral  and  townsite  claimants,  was 
discussed  and  urged  upon  my  attention ;  but  it  seems  to  me  that  the 
question  does  not  properly  arise  in  this  case,  if,  indeed,  it  can  in  any 
case  in  which  title  is  sought  to  the  same  land  by  placer  and  townsite  ap- 
plicanta 

The  facts  bearing  upon  this  point  are  briefly  as  follows  : 

The  Black  Hills  country,  m  which  the  lands  in  question  are  situated, 
was  embraced  within  the  lines  of  the  reservation  set  apart  to  the  Sioux 
Indians  by  the  2d  article  of  the  treaty  of  April  29, 1868,  (15  Stats.,  635.) 
In  said  article  it  was  solemnly  agreed,  on  the  part  of  the  United  States, 
that  no  persons,  except  those  designated  in  the  treaty,  and  thereby  au- 
thorized so  to  do,  and  except  such  officers,  agents,  or  employes  of  the 
Qovemment  as  may  be  authorized  to  enter  upon  Indian  reservations  jn 
discharge  of  duties  enjoined  by  law,  should  ever  be  permitted  to  pass 
over,  settle  upon,  or  reside  in  the  territory  described  in  said  article. 
This  was  the  status  of  the  lands  until  the  ratification  of  the  agreement 
between  the  United  States  and  the  Sioux,  by  which  the  Black  Hills 
country  was  relinquished  to  the  United  States,  to  wit,  February  28, 
1877,  (19  Stats.,  254) 

It  appears  from  the  testimony  that  as  early  as  1875  miners  had  com- 
menced operations  in  the  vicinity  of  the  present  city  of  Deadwood,  and 
from  that  time  forward  people  rushed  in  there  in  great  numbers,  so  that 
in  1876  there  was  a  large  community  in  that  vicinity,  not  only  engaged 
in  mining,  but  in  various  other  pursuits.  The  miners  established  quctsi 
mining-districts,- adopted  l6cal  rules  and  regulations,  and  thereunder 
located  mines.  The  inhabitants  of  the  town  that  had  sprung  up  also 
organized  a  municipal  or  qucisi  municipal  government  early  in  the  spring 
of  1876,  and  laid  out  a  town,  establishing  streets,  alleys,  blocks,  and 
lots  upon  the  ground  located  as  mineral.  Frequent  conflicts  and  con- 
troversies arose  between  the  miners  and  the  self-constituted  town  author- 
ities, which  resulted,  in  many  instances  of  regular  mining  operations,  in 
a  suspension  of  mining  in  the  thickly-settled  portion  of  the  town  prior 
to  the  ratification  of  said  agreement ;  but  many  of  the  claims  located 
apx>ear  never  to  have  been  regularly  worked.  These  things  occurred 
while  the  land  was  in  an  Indian  reservation,  and  it  follows  that  the  oc- 
cupancy of  the  land,  both  by  the  miners  and  the  townspeople,  was  in 
open  violation  of  solemn  treaty  stipulations,  and  that  none  of  the  par- 
ties were  there  with  even  a  shadow  of  right.  There  were  no  valid  min- 
ing locations  or  townsite  selections.  This  was  the  condition  of  affairs 
when  the  agreement  aforesaid  was  ratified ;  and  when  the  country  feU 
into  the  category  of  public  lands,  February  28,  1877,  this  mixed  hostile 
occupancy  and  daim  existed,  and  continued  about  the  same  until  the 
time  of  the  investigation  before  the  local  office. 
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After  the  ratification  of  said  agreement  the  mining  claimants  re-lcv 
cated  their  claims,  in  many  cases  covered  by  town  improvements,  and 
some  of  the  mining  claimants  secured  surveys  and  made  entries ;  the 
town  authorities  also  procured  a  survey  of  their  site  and  entered  the 
land,  which  entry  was  allowed  by  the  local  officers,  r^fardless  of  the 
prior  entries  by  the  mining  appHcants. 

Thus  it  appears  that,  as  regards  the  claims  about  which  testimony  was 
taken,  there  was  no  priority  in  either  the  town  or  the  mineral  claimants 
in  respect  to  occupancy  or  selection,  none  of  them  having  any  right 
there  prior  to  February  28, 1877. 

As  touching  the  first  question  for  decision,  it  appears  that  the  local 
officers  ruled  that  in  all  cases  the  parties  claiming  the  land  as  mineral 
should  first  introduce  their  testimony  in  support  of  their  claims,  thus 
throwing  the  burden  of  proof  in  each  case  upon  the  mming  claimani 

This  your  office  decided  to  be  erroneous,  holding  that  the  presump- 
tion was  that  all  the  land  embraced  in  the  townsite  entry  was  valuable 
for  minerals,  and  that  this  presumption  should  be  overcome  by  compe- 
tent proof  before  an  entry  other  than  under  the  mining  laws  would  he 
allowed.  The  grounds  upon  which  your  office  so  dedcjed,  as  stated  in 
the  decision,  are  that  the  townsite  entry  was .  upon  unsurveyed  lands ; 
that  the  lands  were  in  a  well-known  mineral  region ;  that  several  mining- 
claims  had  already  been  entered  and  many  located,  and  that  it  is  well- 
known  as  matter  of  recent  history  that  the  mineral  character  of  the  locality 
was  the  incentive  to  the  immigration  which  peopled  the  district,  and 
resulted  in  the  release  of  the  same  from  the  Indian  reservation,  and  made 
necessary  the  establishment  of  a  IT.  S.  land-office  at  Deadwood. 

Except  as  regards  lands  that  had  abeady  been  entered  under  the 
mining  laws  before  the  entry  of  the  townsite,  I  think  your  ruling  was 
erroneous,  as  was  that  of  the  local  officers  regarding  the  lands  forming 
the  above  exception. 

The  fact  that  land  is  unsurveyed  is  not  evidence  that  it  is  valuable  for 
minerals.  It  may  be  true  that  as  a  matter  of  recent  political  history, 
the  fact  that  it  was  imderstood  that  there  were  valuable  mineral  deposite 
in  the  country  of  the  Black  £[ills  induced  the  making  and  ratifying  of 
the  agreement  for  the  relinquishment  of  that  territory ;  but  this  falls 
far  short,  in  my  opinion,  of  establishing  the  fact  that  all  the  land  thus 
relinquished  was  valuable  for  minerals,  or  a  presumption  that  it  was 
such.  It  was  not  described  as  mineral  either  in  the  agreement  with  the 
Sioux  Indians,  or  in  the  act  of  Congress  ratifying  that  agreement 

It  is  true  that  the  Black  Hills  land-district  was  established  by  execa- 
tive  order  of  March  10, 1877,  by  virtue  of  section  2343  of  the  Eevised 
Statutes,  but  that  had  not  the  effect  of  withdrawing  all  the  lands  from 
other  disposition  than  under  the  mineral  laws.  The  register  and  reodver 
were  not  so  restricted  in  their  jurisdiction  by  that  order,  which,  giving 
it  its  widest  scope  and  full  force,  can  only  be  held  to  evidence  this :  that 
it  was  deemed  necessary  by  the  President  to  establish  that  land-district 
for  the  public  convenience  in  executing  the  provisions  of  chap.  6,  title 
xxxii  of  the  Revised  Statutes — in  other  words,  a  public  convenience  for 
securing  patents  to  such  mines  as  might  be  discovered  in  that  district 
But  it  never  has  been  held  that  the  establishment  of  a  land-district  by 
virtue  of  said  section  Umits  the  jurisdiction  of  the  local  officers  in  cases 


LAND  OFFIOE  BULINOa  32T 

arising  under  said  chaper,  or  excludes  any  of  the  lands  of  the  districti 
propria  vigare^  from  disposal  under  general  laws.  On  the  contrary,  the 
fact  is  shown  from  your  records  that  many  pre-emption  and  homestead 
entiies  have  been  made  at  the  Deadwood  office,  and  are  disposed  of  in 
due  course  by  your  office. 

Prior  to  April  22,  1880,  it  had  been  the  practice  to  withdraw  lands  in 
well-known  mineral  regions  or  belts  from  sale  except  under  the  mining 
laws,  and  before  other  disposition  could  be  made  of  them  positive  proof 
of  their  non-mineral  character  was  required  from  the  parties  applying  to 
purchase  them  as  agricultural  or  non-mineral  lands.  (See  sec.  2341  B. 
S.)  But,  outside  of  California,  (see  sec.  3,  act  of  March  3, 1853, 10  Stats., 
246,  repealed  by  sec.  16,  act  of  July  9, 1870, 16  Stats.,  218,)  this  was  only 
in  cases  in  which  the  lands  were  withdrawn  by  the  land  department.  By 
decision  of  my  predecessor,  of  April  22, 1880,  (see  your  cu*cular  of  Apnl 
27y  1880,)  all  such  withdrawals  were  revoked,  and,  as  stated  in  the  decis- 
ion, the  '^  policy  or  practice  of  throwing  the  burden  of  proof  upon  agri- 
cultural claimants  "  was  reversed. 

Thus  it  would  appear  that  in  order  to  require  positive  and  undoubted 
proof  by  an  agricultural  claimant  that  lands  are  non-mineral  in  char- 
acter, it  was  necessary  that  the  land  should  have  been  designated  as  min- 
eral, either  by  the  return  of  siureyors-general,  or  by  withdrawal  as  such 
by  the  proper  authorities,  or  by  some  sort  of  action  or  decision  upon 
proof  of  their  mineral  character.  United  States  surveyors  in  nmlnng 
surveys  are  required  to  note  the  true  location  of  all  mines,  and  surveyors- 
general  to  make  proper  return  thereof,  (sec.  2395  B.  S.,  paragraphs  7  and 
8 ;)  and  even  in  California,  under  the  act  of  1853,  it  must  have  been  in 
some  way  determined  that  lands  were  mineral  in  order  to  exclude  them 
from  subdivisional  survey. 

The  construction  of  the  law  by  your  office  in  this  case  would  with- 
hold all  of  the  Black  Hills  countu^  from  disposal  otherwise  than  under 
the  minJTig  laws,  unless  claimants  under  other  laws  should  first  demon- 
strate beyond  doubt  that  the  land  they  desired  to  purchase  was  merely 
non-mineral  in  character.  Such  a  ruling  is  not  justified  by  any  of  the 
records  of  this  Department,  nor 'by  its  practice  or  decisions. 

Your  office  truly  stated  that  it  is  the  policy  of  the  government  to  en- 
courage the  development  of  mines ;  but  to  so  construe  the  law  that  title 
to  lands  covered  by  a  town  could  not  be  secured  in  mining  regions, 
would  not,  in  my  opinion,  be  in  pursuance  of  this  weU-recognized  policy, 
but  clearly  against  it ;  for  miners,  Hke  other  people,  must  have  residence 
and  conveniences  for  transacting  business,  and  other  conveniences  of 
civilized  life,  which  can  only  be  afforded  by  the  establishment  of  towns. 
Towns  are  as  essential  to  them  as  is  mining  machinery.  There  can  be 
no  very  important  mining  community  without  its  accompanying  town  or 
mining  "camp." 

That  mines  were  entered  prior  to  the  entry  of  the  townaite,  and  within 
its  limits,  must  certainly  be  neld  as  proof  of  the  valuable  mineral  char- 
acter of  the  lands  thus  entered ;  and  it  follows  that,  where  such  entries 
are  sought  to  be  vacated  on  the  ground  that  the  lands  are  non-mineral, 
the  burden  of  proof  is  upon  the  government  to  show  the  non-mineral 
character  of  the  lands.  To  this  extent,  therefore,  the  ruling  of  your 
office  was  correct,  and  that  of  the  local  officers  erroneous ;  but  as  to  the 
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other  land,  the  presumption  is^the  goyemment  having  sold  it  under  the 
townsite  laws,  that  it  was  subject  to  townsite  entry ;  and  before  that 
entry  can  be  vacated  as  to  ihskt  land,  because  of  its  alleged  mineral 
character,  it  devolves  upon  the  parties  claimiTig  it  as  minenJ,  or  where 
not  so  claimed  upon  the  government,  to  show  it  to  be  valuable  for  min- 
erals. 

When  the  government  has  once  actually  sold  a  tract  of  land,  it  no 
longer  belongs  to  the  United  States,  and  the  government  cannot  sell  it 
again,  nor  make  other  disposition  of  it  in  any  manner.  (Gairol  vs.  Saf- 
ford,  3  How.,  441 ;  Weatherspoon  vs.  Duncan,  4  WalL,  210 ;  Hutchings 
vs.  Low  et  cU.,  15  Wall,  77.)  Now,  in  the  matter  under  consideration, 
the  records  of  yoiir  office  evidence  sales  of  lands  to  divers  applicants 
under  the  mining  statutes  prior  to  July  29,  1878,  and  a  sale  of  other 
land  under  the  townsite  law.  In  either  case,  before  this  record  can  be 
changed,  and  the  government  assume  further  control  of  the  lands,  it 
must  be  made  to  appear  in  some  way  that  the  law  has  not  been  complied 
with,  and  hence  that  no  sale  has  actually  been  made.  On  the  one  hand 
attempt  is  made  to  show  that  no  sale  has  taken  place,  on  the  ground 
that  me  land  sold  under  the  mining  laws  is  not  valuable  for  minends ; 
and  on  the  other  hand  that  no  sale  has  been  made  under  the  townsite 
laws,  because  the  land  is  valuable  for  minerals.  To  succeed  in  either 
case,  the  alleged  legal  defect  must  be  shown  by  competent  legal  evi- 
dence. 

What  I  understand  to  be  meant  by  the  words  ^^  lands  valuable  for 
minerals,''  in  section  2318  R  S.,  is  lands  which  it  will  pay  to  mine  by 
the  usual  modes  of  mining ;  and  that  this  is  the  proper  rule  to  apply 
when  the  character  of  land  is  drawn  in  question.     *    *    * 

Regarding  the  second  question,  it  must  be.  held,  in  view  of  sedaens 
2318  and  2392  of  the  B.  S.,  that  the  lands  herein  found  to  be  valuable 
for  minerals,  being  placers,  are  not  subject  to  townsite  entry,  and  to 
that  extent  the  townsite  enhy  of  Deadwood  should  be  cancelled ;  but  it 
should  remain  intact  as  to  the  residue,  provided  that  in  other  respects 
it  is  regular  and  valid.  The  question  of  regularity  or  validity  of  the 
townsite  and  mineral  entries,  except  as  to  the  character  of  the  land,  not 
being  raised  in  this  case,  is  not  in  any  way  decided  by  me,  except  so  far 
as  the  character  of  the  lands  is  concerned. 

As  to  the  third  question,  I  agree  with  you  that  it  is  not  competent  to 
insert  clauses  of  reservation  in  the  townsite  or  mineral  patents,  the  sur- 
face being  absolutely  required  for  the  full  enjoyment  of  the  lands  by 
either  placer  or  townsite  owners. 

LODES  IN  TOWNSITBS. 

Where  lode-clainui  were  located  and  held  in  aooordanoe  with  the  mineral  land  Uwb 
prior  to  the  occupation  of  the  townsite  claimants,  no  reservation  in  behalf  of 
the  town  occupants  should  be  made  in  the  patent  issued  to  the  mining  claim- 
ants. 

Secretary  Kirhwood  to  Commissioner  McJF^drland,  Dec,  30,  188L 

I  transmit  herewith  a  copy  of  an  opinion  of  the  Acting  Attorney-Gen- 
eral, dated  the  24th  inst,  addressed  to  the  President,  and  by  him  re- 
ferred to  this  Department,  upon  the  authority  to  insert  in  mineral  pat- 
ents for  lode-dauns  a  reservation  in  favor  of  town  claimuits  or  occu- 
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pants,  in  caseB  in  which  such  mineral  claims  lie  wholly  or  in  part  within 
townsite  limits. 

The  Acting  Attorney-General  is  of  opinion  that  except  in  cases  wherein 
it  is  established  to  the  satisfaction  of  the  land  deparianent  that  mining- 
cslaams  existed  and  were  possessed  throughout  their  entire  extent  prior 
to  townsite  locations,  and  that  the  possessory  rights  of  mineral  claim- 
ants have  since  been  held  and  mainiAined  in  accordance  with  the  ,min- 
aral  land  laws,  it  is  competent  to  insert  in  lode-claim  patents  the  usual 
reservation  in  favor  of  townsite  claimants  and  occupants. 

Clearly  it  must  be  assumed  j^Wmaj^cte  that  a  mineral  claimant  who 
shows  a  right  to  a  patent  has  possessed  his  claim  and  maintained  his 
light  to  possession  thereto  in  accordance  with  the  mineral  land  laws.  In 
such  a  case,  therefore,  the  only  other  question  to  be  determined  is  that 
of  priority  of  right  by  selection  or  location,  as  between  a  townsite  and  a 
vein  or  lode  mining  claimant. 

The  Opinion  is  adopted  as  the  rule  of  the  Department  in  the  class  of 
cases  coming  within  its  scope. 

Depabtment  op  Justice, 
Washington,  D.  C,  Dec,  24,  1881. 

The  Pbbsident  : 

Sib  :  I  have  considered  the  application  of  James  H.  Mandeville,  Esq., 
made  in  behalf  of  the  Yizina  Consolidated  Mining  Company  of  Arizona, 
relative  to  the  patenting  of  a  mining-claim  to  that  company,  which  was 
on  the  9th  inst.  by  your  direction  referred  to  the  Attomey-Ghoneral  for  an 
opinion  thereon. 

The  applicant  states,  in  his  communication  to  you  of  that  date,  that 
a  x>atent  to  said  company  for  the  Yizina  mining-clsum  has  been  prepared, 
a^^ainst  his  protest,  with  a  reservation  in  favor  of  the  city  of  Tombstone, 
Arizona,  and  now  lies  on  the  table  of  the  Commissioner  of  the  Cfreneral 
Xiand  Office,  ready  for  delivery.  He  claims  that  the  insertion  of  such 
reservation  in  the  patent  is  contrary  to  law ;  and  he  asks  the  President 
to  direct  that  anoiiier  patent  to  said  company  be  prepared  without  the 
reservation. 

In  issuing  patents  for  mining-claims  upon  veins  or  lodes,  it  is  the 
practice  of  the  land  department,  where  it  appears  that  the  surface- 
^ound  of  any  such  claim  lies  wholly  or  partially  within  the  limits  of  a 
previously  located,  entered,  or  patented  townsite,  to  insert  in  the  patent 
a  clause  (as  has  been  done  in  the  present  case)  excepting  from  the  grant 
all  townsite  rights  in  the  premises.  The  clause  is  in  these  words :  ^^  Ex- 
cepting and  excluding,  however,  from  these  presents,  all  town  property 
rights  upon  the  suri^ce,  and  there  are  hereby  expressly  excepted  and 
excluded  from  the  same  all  houses,  buildings,  and  sjbructures,  Lots,  blocks, 
streets,  alleys,  or  other  municipal  improvements  on  the  surface  of  the 
above-described  premises,  not  belonging  to  the  grantees  herein,  and  all 
rights  necessary  or  proper  to  the  occupation,  possession,  and  enjoyment 
of  the  same."  The  insertion  of  this  clause  does  not  rest  upon  any  ex- 
press statutory  requirement,  but  is  founded  upon  the  view  that  the  pre- 
vious location,  entry,  or  patent  of  townsite,  while  not  conferring  any 
ri^ht  to  the  underlying  veins  or  lodes,  (sec.  2392  Revised  Statutes,) 
gives  nevertheless  to  the  townsite  occupants  surface  rights  to  whidi 
those  of  the  subsequent  minertd  claimant  are  necessarily  subject,  and 
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that,  by  giving  the  latter  a  patent  with  a  reservation  saving  the  rights 
of  the  townsite,  all  that  the  law  contemplates  to  be  granted  by  the 
patent  in  such  case  is  expressed  therein. 

I  perceive  no  legal  objection  to  the  practice  of  the  land  department, 
as  above.  There  are  instances,  dating  as  far  back  as  1838,  of  similar 
reservations  inserted  in  patents  issued  under  the  pre-emption  laws,  where 
a  part  of  the  lands  patented  was  found  to  be  subject  to  rights  claimed 
tinder  other  acts  of  Congress.  (See  Bryan  va.  Forsyth,  19  How.,  334; 
Meehan  vs.  Forsyth,  24  How.,  175.)  In  the  latter  case  the  court  re- 
marks that  the  saving  clause  in  these  patents  was  designed  to  exonerate 
the  United  States  from  any  claim  of  the  patentee,  in  the  event  of  his 
ouster  by  persons  claiming  under  the  acts  referred  to.  This  would  be 
sufficient  ground  for  the  insertion  of  a  reservation  in  patents  for  lode- 
claims,  in  cases  where  prior  rights  to  the  surface  are  found  to  exist  in 
favor  of  townsites. 

In  the  case  under  consideration  a  townsite  entry  in  favor  of  the  city 
of  Tombstone  was  patented  in  September,  1880,  Uie  patent  containing 
a  proviso  that  no  title  shall  be  thereby  acquired,  to  any  mine  of  gold, 
silver,  cinnabar,  or  copper,  or  to  any  valid  mining-claim  or  possession 
held  under  existing  laws,  (sec.  2392  Revised  Statutes,)  etc.  Part  of  the 
Yizina  mining-claim,  which  I  understand  to  be  a  vein  or  lode-claim,  and 
for  which  a  patent  is  now  sought  to  be  obtained  without  a  reservation, 
lies  within  the  limits  of  the  townsite  so  patented.  Unless  it  should  be 
established  to  the  satisfaction  of  the  Ismd  department  that  this  daim 
existed  and  was  possessed  throughout  its  entire  extent  prior  to  the  town-  J 
site  location,  and  that  the  possessory  right  of  the  mineral  claimant  has  . 
since  been  continuously  held  and  maintained  in  accordance  with  the  ; 
mineral  land  laws,  the  fact  that  a  patent  has  already  been  issued  for  j 
such  townsite,  covering  a  part  of  such  claim,  must  be  deemed  sufficient 
to  warrant  the  insertion  of  a  reservation  (like  that  above  described)  in  a 
subsequent  patent  for  the  claim. 

The  papers  referred  to  me  do  not  show  that  priority  of  right  in  favor  of 
the  mineral  daim  as  against  the  townsite  has  been  established;  and  my 
opinion  is  that  they  present  no  case  calling  for  any  special  directions 
from  the  President  to  the  land  department,  and  the  appHcation  in  be- 
half of  the  mining  company  should  be  denied 

S.  F.  PHILLIPS, 
Acting  Attorney- O^neraL 

SURVEY  AOOOBDIKO  TO  LOCATION. 

Application  for  a  mining  surrey  must  be  declined  where  the  location  was  not  prop- 
erly marked  and  recorded.  Bearings  and  distances  must  be  givep  in  a  sarrey 
from  the  respective  survey  corners  to  the  location  corners,  and  the  same  muat 
be  sho^fn  on  the  plat. 

Commiasioner  McFarland  to  Surtyey or- General  DaviSj  Virginia  OUy, 

Nevada,  Jan.  26,  1882. 

Further  proof  as  to  the  identity  of  the  claim  of  Philip  Dephanger  et  oL 
upon  the  Eagle  lode  as  located  and  the  same  as  smreyed  is  desired. 
The  notice  of  location  filed  with  the  papers  is  regarded  as  insuf- 
ficient to  determine  this  satisfactorily.  You  will  call  upon  the  applicant 
to  furnish  a  certificate  of  identity  signed  by  any  disinterested  party. 
In  this  connection  I  desire  to  call  your  attention  to  the  necessity  of  fur- 
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nisliing  for  the  benefit  of  ttuB  office  more  reliable  information  upon  this 
point  than  the  entry  papers  generally  afiford. 

The  act  of  Congress  of  Maj  10,  1872,  expresi^ly  provides  that  '<  the 
location  must  be  distinctly  marked  upon  the  ground  so  that  its  bounda- 
ries can  be  readily  traced,"  and  ''that  all  records  of  minin'g-claims  here- 
after made  shall  contain  the  name  or  names  of  the  locators,  the  date  of 
the  location,  and  such  a  description  of  the  claim  or  claims  located  by 
reference  to  some  natural  object  or  permanent  monument  as  will  identify 
the  claim." 

These  provisions  of  the  law  must  be  strictly  complied  with  in  each 
case  to  entitle  the  claimant  to  a  survey  and  patent,  and  therefore  should 
a  claimant  under  a  location  made  aubseqtcent  to  the  pasi^age  of  the  act 
of  May  10,  1872,  who  has  not  complied  toith  said  regruiremerUs  in  regard 
to  marking  the  location  upon  the  ground  cmd  recording  the  same,  apply 
for  a  survey,  you  mU  decline  to  make  it  (Circular  of  November  20, 
1873,  p.  58.) 

If  the  Eagle  lode  was  located  in  accordance  with  the  requirements  of 
the  statute,  it  was  marked  upon  the  ground.  If  the  survey  was  prop- 
erly executed,  it  was  made  within  the  limits  thus  marked.  There  is, 
however,  nothing  in  the  entry  or  survey  papers  to  show  that  this  was 
done,  save  the  bare  statement  that  the  survey  was  made  in  accordance 
with  the  notice  of  location ;  as  the  location  notice  is  exceedingly  blind, 
this  statement  can  hardly  be  considered  satisfactory. 

To  enable  this  office  to  determine  satisfactorily,  and  at  a  glance,  that 
the  provisions  of  the  law  and  its  instructions  are  obeyed,  you  will  in 
future  require  in  the  field-notes  a  particular  reference  to  all  the  data 
upon  which  a  survey  is  based,  to  wit,  from  each  estabhshed  comer  of  the 
survey  a  bearing  and  distance  must  be  given  to  the  corresponding  comer 
of  the  location. 

Upon  the  plat  the  lines  of  the  location  as  found  upon  the  ground 
must  be  laid  down  in  such  a  manner  as  to  contrast  and  show  their  rela- 
tion to 'the  lines  of  the  survey. 

If  the  location  and  survey  are  identical,  the  facts  should  be  clearly 
and  distinctly  stated  in  the  field-notes. 

After  a  reasonable  time  has  elapsed  in  which  to  notify  your  deputies 
of  the  foregoing,  no  survey  not  complying  with  these  requirements  will 
be  allowed  to  go  to  patent. 

SUBVBT  OF  ADVERSE  CLAIM. 

When  it  is  impoBBible  to  procure  the  sarvey  of  the  adverse  olaim,  the  adveme  olaim- 
ant  may  show  the  nature,  extent,  and  boundaries  of  his  olaim,  as  nearly  as  prac- 
iioablefrom  information  in  his  reach,  and  present  under  oath  the  reasons  for  not 
following  the  official  regulations.  If  the  facts  justifies  such  action,  the  regula- 
tions may  be  waired. 

Secretcery  Kirkwood  to  Commissioner  McFarland,  Feb.  21,  1882. 

Mr.  J.  S.  Wallace  represents  in  effect  that  there  are  mines  located 
high  up  in  the  Sawtooth  mountains,  in  new  districts  near  the  head- 
waters of  Wood  river,  in  Idaho  Territory,  and  that,  in  case  parties 
should  make  appHcations  for  patents  of  such  mines  during  the  period 
from  about  December  to  April,  it  would  be  impossible,  in  a  majority  of 
instances,  if  not  in  all,  for  adverse  claimants  to  procure  surveys  in  ac- 
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cordanoe  with  present  regulations  within  the  period  of  publication,  on 
account  of  the  severity  of  the  climate,  deep  snows,  etc.,  in  that  locality. 

In  view  of  these  facts,. Mr.  Wallace,  who  is  acting  as  superintendent 
of  mining  property  located  in  said  mountains,  suggests  that  the  rights 
of  all  parties  owning  claims  in  the  above-mentioned  districts  would  be 
most  effectually  preserved  and  protected  if  the  surveyor-general  of  the 
Territory  were  instructed  to  postpone  the  granting  of  any  order  for  ad- 
vertisement of  appHcations  for  patents  until  the  country  is  open  in  the 
spring,  when  adverse  claimants  can  procure  their  surveys. 

Mr.  Wallace  doubtless  meant  that  the  local  land  officers  should  be  in- 
structed to  postpone  pubHcation  of  notices  of  appHcations  for  patent& 
But  it  is  evident  that  under  existing  law  such  instruction  would  be  im- 
proper. 

1  ou  suggested  that  your  office  might  issue  instructions  waiving  the 
present  requirements  as  to  surveys  of  adverse  daims,  in  cases  in  which 
the  adverse  claimants  shall  show  under  oath  that  such  surveys  cannot 
be  executed  and  platted  within  the  period  of  publication,  on  account  of 
climatic  or  other  temporary  difficulties,  and  allowing  adverse  claimants 
to  file  such  plats  of  surveys  within  a  reasonable  time  after  the  obstacles 
to  making  surveys  shall  have  been  removed. 

I  do  not  agree  with  this  suggestion.  Adverse  claimants  should  he 
held  to  reasonable  diligence  under  the  law  in  taking  necessary  c^ps  to 
protect  their  interests.  If  there  is  danger  or  likelihood  of  appHcations 
for  patents  being  presented  during  a  season  in  which  surveys  cannot 
be  made,  the  parties  might  anticipate  such  proceedings  by  securing  sor- 
veys  of  their  claims  during  the  season  in  which  no  obstacles  to  making 
the  same  are  present. 

But,  if  application  for  patent  in  any  case  should  be  made  at  a  time 
when  it  is  impossible  to  secure  a  survey  of  the  claim  adverse  thereto, 
then,  as  the  law  does  not  require  impossibiHties,  the  adverse  claimant 
might  show  the  nature,  extent,  and  boundaries  of  his  claim,  as  nearly  as 
practicable  from  information  within  his  reach,  and  present  under  oath 
his  reasons  for  not  foUowing  more  clearly  the  regulations  of  your  office, 
and  submit  whether,  under  aU  the  circumstances,  he  had  not  properly 
presented  an  adverse  claim.  This  would  give  opportunity  to  waive  the 
regulation  requirement  in  a  given  case  when  the  facts  were  presented 
justifying  sudi  action,  and  would  be  preferable  to  a  general  waiver  of 
the  rule  in  anticipation  of  a  case  calling  for  any  such  waiver. 

To  waive  the  requirement  as  to  surveys  of  adverse  claims,  in  advance 
of  the  presentation  of  reasons  therefor,  would  tend  to  encourage  care- 
lessness and  indifference  on  the  part  of  adverse  claimants  respecting 
such  requirement,  and  would,  I  think,  be  equivalent  to  an  invitation  to 
adverse  claimants  to  present  excuses  for  laches,  whereas  they  should  ex- 
ercise all  reasonable  diligence  in  their  efforts  to  comply  with  the  rega- 
lations. 
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b.  SALT  SPBIKGS  AND  DEP0BIT8. 

May  be  patented. 

Acting  Commissioner  Curtis  to  J,  A,  RoUins^  Salt  Lctke  CitVy  Utahj 

April  27,  1874 

You  inquire  whether  salt  springs  can  be  patented  under  the  mining 
acts  of  Congress. 

The  mining  act  of  May  10, 1872,  provides  that  lands  containing  '<  val- 
uable minercJ  deposits "  may  be  patented  upon  compliance  with  the 
terms  of  said  acl 

Where  valuable  mineral  deposits  are  found  in  such  quantity  and  qual- 
ity as  to  render  the  land  sought  to  be  patented  more  valuable  on  this 
account  than  for  purposes  of  agriculture,,  the  tracts  containing  such  val- 
uable mineral  deposits  may  be  patented  under  said  mining  act. 

If,  however,  the  land  does  not  contain  valuable  mineral  deposits  in 
quantity  and  quahty  sufficient  to  render  the  land  more  valuable  on  this 
account  than  for  purposes  of  agriculture,  it  cannot  be  patented  under 
said  act,  except  in  the  case  of  mill-sites,  which  must  be  non-mineral  in 
character. 

If,  as  you  state,  you  have  the  possession  and  the  right  of  possession 
to  said  salt  springs,  and  the  deposit  of  salt  renders  tiie  land  more  val- 
uable on  this  account  than  for  agricultural  purposes,  you  can  secure  a 
patent  therefor  upon  full  compliuice  with  the  laws  and  instructions. 

HALL   VS.    LITCHFIELD   et  cU, 

The  policy  of  the  goyemment  has  been  nnifonn  idnoe  the  inaaguration  of  the  pub- 
lic land  system  to  reserye  from  sale  salt  springs  and  the  adjacent  land. 

The  proviso  in  the  enabling  act  admitting  Colorado  as  a  State,  relative  to  salt  springs, 
**  Provided,  That  no  salt  spring  or  Urnds,  the  right  whereof  is  now  vested  in  any 
indiyidual  or  indiyidnals,  or  which  hereafter  shall  be  confirmed  or  adjadged  to 
an  indiyidual  or  individaals,  shall  by  this  act  be  granted  to  said  State/*  refers 
to  private  cluims  protected  by  treaty  stipulations. 

In  this  case,  there  is  no  yaluable  deposit  of  salt  shown  to  exist  upon  the  tracts,  which 
are  only  yaluable  on  account  of  the  salt  springs.  The  filings  and  applications  of 
all  parties  were  accordingly  rejected. 

Acting  Com/missioner  Lippincott  to  Register  and  Receiver,  JFairplay^ 

Col,  March  2,  1876. 

I  have  carefully  examined  the  papers  and  testimony  transmitted  with 
your  letter  of  the  1st  October,  1876,  in  case  of  C.  L.  Hall  vs,  A.  T. 
Litchfield  et  al. 

The  question  presented  is  as  to  the  true  character  of  the  described  . 
tracts. 

The  testimony  submitted  in  the  case  is  very  voluminous  and  quite 
contradictory.  The  N.  E.  i  of  N.  E.  i  of  sec.  1,  T.  13  S.,  R.  77  W.,  was 
returned  by  the  surveyor-general  as  saline  lands,  and  the  evidence  sub- 
mitted fails  to  estabhsh  the  incorrectness  of  this  return. 

The  policv  of  the  government  has  been  uniform  since  the  inaugura- 
tion of  the  land  system  to  reserve  from  sale  salt  springs. 

The  act  of  May  18,  1796,  (1  Stat,  466,)  requires  every  surveyor  to 
note  in  his  field-book  the  true  situation  of  all  mines,  salt  licks,  and  salt 
springs,  and  reserves  for  future  disposition  by  the  United  States  every 
salt  spring  which  may  be  discovered,  together  with  the  section  of  one 
mile  square  which  includes  it. 
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The  act  of  May  10, 1800,  (Stai  2,  78,)  oonimued  these  reseryations, 
and  authorized  sales  to  be  made  of  the  pubHc  lands  by  the  register  and 
receiver,  excluding  the  sections  reserved  by  the  above-mentioned  act 

The  act  of  March  26, 1804,  (Stat.  2,  277,)  providing  for  the  disposal  of 
the  public  lands  in  the  Indiaiia  Territory,  declares  that  "  the  several  salt 
springs  in  the  said  territory,  together  vnth  as  many  contiguous  sections 
to  eacJi  as  shall  be  deemed  necessary  by  the  President  of  the  United 
States,  shall  be  reserved  for  the  future  disposal  of  the  United  States."" 

It  has  been  the  policy  of  the  government  to  reserve  these  salt  springs 
and  lands  from  sale,  as  is  evidenced  by  the  text  of  the  different  acts 
regulating  the  disposal  of  the  public  lands. 

The  act  of  April  30, 1802,  (Stai  2,  173,)  admitting  the  State  of  Ohio* 
granted  to  the  State  certain  salt  springs. 

The  act  of  April  18,  1818,  (Stat.  3,  429,)  authorizing  the  admission  of 
the  State  of  Illinois,  grants  all  the  salt  springs  and  the  lands  reserved 
for  the  use  of  the  same  to  the  State. 

The  act  of  March  6,  1820,  (Stat.  3,  545,)  authorizing  the  people  of 
Missouri  to  form  a  State  government  and  for  the  admission  of  the  State, 
provides  ^^  that  all  salt  springs,  not  exceeding  twelve  in  number,  with 
six  sections  of  land  adjoining  to  each,  shall  be  granted  to  the  said  State, 
for  the  use  of  said  State.  *  *  *  Provided^  That  no  salt  spring, 
the  right  whereof  now  is  or  hereafter  shall  be  confirmed  or  adjudged  to 
any  individual  or  individuals,  shall  by  this  section  be  granted  to  the  said 
State.** 

The  same  provision  is  made  in  the  acts  providing  for  the  admission  of 
the  following-named  States,  as  was  provided  in  case  of  Missouri,  viz : 

Arkansas,  Stat.  5,  58 ;  Michigan,  Stat.  5,  59 ;  Florida,  Stat.  5,  789 ; 
Iowa,  Stat  5,  789 ;  Wisconsin,  Stat.  9,  58 ;  Minnesota,  Stat  11, 166 ; 
Oregon,  Stat  11,  383 ;  Kansas,  Stat.  11,  269 ;  Nebraska,  Stat.  13,  47. 

The  act  approved  March  3, 1875,  (17  Stat,  474,)  enabling  the  people  of 
Colorado  to  form  a  State  government,  and  for  the  admission  of  the  State 
into  the  Union,  has  the  same  provisions  in  regard  to  salt  springs  as  those 
contained  in  the  Missouri  act 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Morton  f)%, 
Nebraska,  (21  Wall.,  660,)  construed  the  proviso  in  the  grant  to  Nebraska 
of  salt  lands.  This  proviso  reads  the  same  in  the  Nebraska  and  Colo- 
rado acts,  viz :  "  Provided^  That  no  salt  spring  or  lands,  the  right  whereof 
is  now  vested  in  any  indvidual  or  individuals,  or  which  hereafter  shall  be 
confirmed  or  adjudged  to  any  individual  or  individuals,  shall  by  this  act 
be  granted  to  said  State." 

The  State  of  Nebraska  is  within  the  limits  of  the  Louisiana  purchase. 
That  part  of  Colorado  which  embraces  the  salt  springs  in  oontroversj 
lies  within  the  boundaries  of  the  territory  ceded  by  Mexico  to  the  United 
States.  In  said  decision  it  was  held  that  "the  real  purpose  of  the  pro- 
viso is  to  be  found  in  the  situation  of  the  country  embraced  in  the  Loois- 
iana  purchase.  The  treaty  of  Paris  of  April  30,  1803,  by  which  the 
<  province  of  Louisiana '  was  acquired,  stipulated  for  the  protection  of 
private  property.  *  *  *  In  this  condition  of  things  Congress  thoogfat 
proper  in  granting  the  salt  springs  to  the  State  to  say  that  no  salt  springs 
the  right  whereof  now  is  or  sh^  be  confirmed  or  a<^udged  to  anyinoi- 
vidual,  shall  pass  imder  the  grant  to  the  State.     Wnether  this  l^gisJsr 
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iion  was  necessaiy  to  save  salt  spiings  daimedxiiLder  the  French  treaty,  it 
is  not  important  to  determine ;  but  manifestly  it  had  this  purpose  in  view, 
and  nothing  more.  It  could  not  refer  to  salt  springs  not  thus  daamed, 
because  all  entry  upon  them  was  unlawful  on  account  of  preyious  reser- 
yation.  *  *  *  This  proviso  can  haye  little  significance  in  the  enabling 
act  of  Nebraska,  or  indeed  in  many  other  enabling  acts,  but  Congress 
doubtless  thought  proper  to  introduce  it  out  of  the  superabundance  of 
caution ;  as  there  could  be  no  certainty  that  in  purchased  or  conquered 
territory,  howeyer  remote  from  settlement,  there  might  not  be  priyate 
clainis  protected  by  treaty  stipulation  to  which  it  would  be  applicable. 
It  cannot  be  inyoked,  howeyer,  for  the  protection  of  these  plaintiffs. 
When  a  yested  right  is  spoken  of  in  a  statute,  it  means  a  right  lawfully 
yested,  and  this  excludes  the  locations  in  question,  for  they  were  made 
on  lands  reseryed  from  sale  or  entry." 

The  court  also  held  that  '^  the  purpose  Congress  had  in  yiew  is  to  be 
found  in  the  unbroken  line  of  pohcy  in  reference  to  saline  reseryations 
from  1796  to  the  date  of  this  act.  To  perpetuate  this  policy  and  apply 
it  equaUy  to  all  the  lands  of  the  three  Territories,  (Kansas,  Nebraska, 
and  New  Mexico,)  was  the  controlling  consideration  for  the  incorpora- 
tion of  the  section  (4th  section,  July  22,  1854,  10  Stat.,  308;)  and 
although  the  words  of  the  section  are  loose  and  general,  their  meaning 
is  plain  enough  when  taken  in  connection  with  the  preyious  legislation 
on  the  subject  of  salines.  It  cannot  be  supposed,  without  an  express 
declaration  to  that  effect,  that  Congress  intended  to  permit  the  sale  of 
saUnes  in  Territories  soon  to  be  organized  into  States,  and  thus  subyert 
a  long-established  policy,  by  which  it  had  been  goyemed  in  similar 
cases." 

In  the  case  under  consideration  it  is  not  shown  that  any  yaluable  de- 
posit of  salt  is  found  upon  the  land  in  controyersy,  but  said  lands  appear 
to  be  yaluable  only  on  account  of  said  salt  springs. 

After  a  careful  consideration  of  all  the  facts  and  the  law  in  the  case, 
I  am  clearly  of  the  opinion  that  this  office  has  no  authority  to  dispose 
of  said  tracts  either  as  agricultural  or  mineral  lands,  but  that  said  salt 
springs,'^' with  six  sections  adjoining  and  as  contiguous  as  may  be  to 
each,"  should  be  reseryed  in  order  that  the  State  of  Colorado  may  be 
placed  on  an  equal  footing  with  other  States  in  the  matter  of  salt  spring 
reseryations. 

The  filings  therefore  made  by  C.  L.  Hall  and  by  A.  T.  Litchfield  et 
ctl.y  are  both  rejected. 

Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

February  13,  1877. 

The  reasons  for  your  decisions  are  giyen  at  length,  and  are  sufficient 
to  Justify  the  conclusions  reached  by  you. 

Xn  addition  to  the  reasons  giyen,  it  may  be  proper  to  state  that  the 
spring  m  question  is  situated  in  that  portion  of  Colorado  included  within 
the  limits  of  the  Louisiana  purchase  of  1803. 

By  the  10th  section  of  the  act  of  March  3,  1811,  salt  springs,  and  the 
lands  contiguous  thereto,  were,  by  the  direction  of  the  President  of  the 
United  States,  to  be  reseryed  for  future  disposal  of  the  States. 

This  pohcy  of  resenration  has  uniformly  and  consistently  been  appKed 
by  the  goyemment  to  said  Territory,  as  well  as  the  other  territory  of 
the  United  States. 
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The  appHcajits  are  in  no  'way  protected  by  the  proTiso  in  section  11, 
of  the  act  of  March  3,  1875,  proTiding  for  the  admiBsion  of  Colorado 
into  the  Union,  viz :  ^*  That  no  salt  spring  or  lands,  the  right  whereof  is 
now  vested  in  any  individual  or  individuals,  or  which  hereafter  shall  be 
confirmed  or  adjudged  to  any  individual  or  individuals,  shall  by  this  act 
be  granted  to  said  State." 

No  vested  rights  could  be  obtained  by  any  individuals  under  the  laws 
for  the  disposal  of  the  pubUc  lands.  The  rights  to  be  protected  were 
those  recognized  by  treaty  stipulations.  (Morton  vs.  Nebraska,  21  Wail, 
660.)     (See  part  IV.) 

EAOLE   SALT   WORKS. 

Salt  is  a  mineral,  and  lands  containing  valuable  deposits  of  salt  are  excepted  from 
the  grant  to  the  Central  Pacific  Kailroad  Company. 

The  act  of  January  12,  1877,  providing  for  the  sale  of  saline  lands,  is  not  applica- 
ble to  lands  in  the  State  of  Nevada. 

Commissioner   WiUiamson  to  Register  and  Heceiver,  Carson  City, 

Neoada,  December  12,  1877. 

On  the  21st  of  December,  1876,  B.  F.  Leete  and  Charles  H.  Van 
Gk>rder  filed  in  your  office  an  application  for  patent  for  certain  lands 
containing  valuable  deposits  of  siaJt,  situated  in  Churchill  county,  Ne- 
vada, known  as  the  Eagle  Salt  Works. 

The  notice  was  published  in  the  Beno  JEvening  Gazette  on  the  26Ui 
December,  1876,  and  for  the  full  period  of  time  thereafter  required  bj 
law. 

It  appears  that  on  the  25th  January,  1877,  the  Central  Pacific  Bail- 
road  Company  filed  a  protest  against  this  appKcation  for  patent,  upon 
the  ground  that  said  premises  are  within  the  grant  to  said  company; 
that  said  lands  are  not  mineral  lands,  but  lands  containing  salt,  and  that 
they  are  not  exempted  from  the  operations  of  the  grant  of  lands  to  said 
company. 

Section  3  of  the  act  of  Congress  approved  July  1,  1862,  (12  Stat- 
utes, 489,)  grants  to  said  company  every  alternate  section  of  public  land 
within  the  limits  of  ten  miles  on  each  side  of  their  road,  "not  sold,  re- 
served, or  otherwise  disposed  of  by  the  United  States,  and  to  which  a 
pre-emption  or  homestead  claim  may  not  have  attached  at  the  time  the 
line  of  said  road  is  definitely  fixed :  Provided,  That  all  mineral  lands  shall 
be  excepted  from  the  operations  of  this  act." 

This  act  was  amended  by  act  July  2,  1864,  (13  Statutes,  356.) 

The  fourth  section  of  said  amendatory  act  provides  that  the  tenn 
<^  mineral  land,"  whenever  the  same  occurs  in  this  act  and  the  act  to  which 
this  is  an  amendment,  shall  not  be  construed  to  include  "  coal  and  iron 
land,"  and  also  provides  that  said  grant  shall  not  include  mineral  lands. 

From  the  foregoing  it  will  be  seen  that  m,inerai  lands  do  not  pass  to 
said  railroad  company  by  virtue  of  its  grant. 

Salt  is  a  miner^  and  lands  containing  valuable  deposits  of  salt  were, 
as  mineral  lands,  excluded  from  the  operations  of  said  grant. 

It  has  been  the  general  pohcy  of  the  government  since  the  inaugura- 
tion of  the  land  system  by  the  act  of  18th  May,  1796,  to  reserve  mUm 
lands  from  disposition  under  the  laws  regulating  the  disposal  of  the 
pubhc  lands. 

Section  2329  of  the  BeviBcd  Statutes  of  the  United  States  provides 
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for  the  patenting  of  claims,  usually  called  placers,  ^^  including  aU  forms 
of  deposits,  excepting  veins  of  quartz  or  other  rock  in  place  ;^'  and 
undor  this  section  of  the  Beyised  Statutes  the  land  in  question  is  alone 
Bu^ect  to  disposal. 

The  act  of  January  12,  1877,  providing  for  the  sale  of  saline  lands,  is 
not  appHcable  to  lands  in  the  State  of  Nevada,  as  said  act  provides  that 
the  provisions  of  said  laws  shall  not  apply  to  any  State  or  Territory 
which  has  not  had  a  grant  of  salines  by  act  of  Congress,  etc. 

No  grant  of  saline  lands  has  been  meude  to  the  State  of  Nevada. 

It  appears  that  the  i^plicants  base  their  title  upon  a  location  made 
by  B.  F.  Leete  and  seven  others.  This  location  was  made  in  accord- 
ance with  the  provisions  of  the  act  of  the  legislature  of  the  State  of  Ne- 
vada, approved  February  24,  1865,  entitled  ^'  An  act  to  provide  for  the 
location  of  lands  containing  salt." 

In  accordance  with  the  requirements  of  said  law  a  survey  was  made 
of  the  premises  daimed,  and  the  field-notes  and  a  plat  of  su^h  survey 
were  recorded  in  the  county  recorder's  office  of  Churchill  county,  Ne- 
vada. 

The  initial  point  of  the  location  survey  is  ^'  the  summit  of  a  little 
mountain,  known  as  Eagle  Butte,  situated  94.40  chains  east  of  C.  P. 
K.R." 

This  survey  embraced  twelve  hundred  and  forty  acres  of  land. 

The  survey  accompanying  the  apphcation  for  patent  embraces  twelve 
hundred  and  eighty  acres. 

Whether  this  survey  embraces  any  part  or  portion  of  the  premises  lo- 
cated by  B.  F.  Leete  et  cU,  cannot  be  determined  by  an  Examination  of 
the  field-notes  and  plats  of  the  two  surveys,  as  no  reference  is  made  in 
the  survey  accompanying  the  apphcation  to  the  initial  point  of  the  loca- 
tion survey. 

The  courses  and  distances  do  not  agree  in  the  two  sm*veyB,  and  each 
survey  embraces  tracts  which  are  not  included  in  the  other. 

Under  these  circumstances  a  resurvey  will  be  required  before  patent 
can  issue  for  this  claim. 

This  resurvey  will  be  so  made  as  to  embrace  that  portion  of  the  prem- 
ises described  in  the  apphcation  for  patent  which  is  included  within  the 
exterior  boundaries  of  the  premises  located. 

c  GOAL  LANDS. 
SCHOOL   SECTIONS  IN  WTOMING. 

Comnnissioner  Drummond  to  W.  &  I^oster,  Rock  Springs^  Wyoming^ 

July  30,  1873. 

I  am  in  receipt  of  your  letter  of  April  6,  1873,  wherein  inquiry  is 
made  as  to  '^  how  the  new  coal  law  affects  school  sections. ''  Tour  ques- 
tion is  underetood  to  be  whether  the  sections  designated  sixteen  and 
thirtv-six  in  each  township  within  the  limits  of  Wyoming  Territory, 
whidi  are  found  to  contain  valuable  deposits  of  coaJ,  are  reserved  for 
school  purposes,  or  can  be  sold  as  other  coal  lands,  under  the  act  of 
March  3,  1873. 

Section  14  of  the  act  approved  July  26,  1868,  providing  for  a  tempor- 
ary government  for  the  Territory  of  Wyoming,  makes  no  exception  in 
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reserving  sections  sixteen  and  thirt j-six  for  school  purposes  in  each 
township,  and  this  office  is  therefore  without  authority  of  law  for  dispos- 
ing of  school  sections  within  Wyoming  Territory,  except  in  cases  where, 
after  the  passage  of  the  act  of  March  3,  1873,  ttie  piurties  are  found  in 
actual  occupancy  of  the  lands  at  the  date  of  survey. 

NON-CONTIGUOUS   TRACTS — UNION   PACIFIO   RAILBOAD. 

Commissioner  JDrummond  to  Register  and  Receiver^  Cfieyenne,  Wyo- 

ming^  Augtcst  11,  1873. 

Section  4  of  said  act  [July  2,  1864,  granting  lands  to  the  Union  Pa- 
cific KR.  Co.]  expressly  provides  that  "the  term  'mineral  land,'  where- 
ever  the  same  occurs  in  this  act  and  the  act  to  which  this  is  an  amend- 
ment, shall  not  be  construed  to  include  coal  and  iron  land,''  thus  plainly 
including  such  land  in  the  grant  to  the  company  whenever  found  upon 
the  odd  sections  granted. 

There  was  no  law  then  in  force  for  the  disposal  of  these  lands,  except 
by  public  offering  under  the  act  passed  the  day  previous,  and  no  rights 
have  been  acquired  under  that  act  or  the  subsequent  act  of  March  3, 
1866. 

The  road  was  definitely  located  as  early  as  1868,  and  it  follows  that 
the  United  States  had  no  rights  to  confer  upon  claimants  by  the  pas- 
sage of  the  act  of  March  3,  1873. 

While  the  law  limits  each  individual  to  one  entry,  and  prohibits  the 
holding  of  any  other  lands  by  one  who  has  in  any  manner  participated 
in  the  one  entry  allowed,  it  is  not  provided  that  the  tract  or  tracts  en- 
tered shall  be  In  compact  form^  the  only  restriction  being  that  of  quan- 
tity, bounded  by  legal  lines  of  subdivision. 

FORM  OF  DECLABATOBY  STATEMENT  AND  PROOF  BY  00BPORATION8. 

Commissions  Druimmond  to  Register  and  Receiver^  Cheyenne^  Wyo- 
ming^ Augvst  14,  1873. 

When  an  incorporated  company  desires  to  apply  for  a  patent  for  coal 
land  under  the  act  of  March  3,  1873,  the  form  of  the  declaratory  state- 
ment should  be  in  terms  as  follows,  viz : 

The  Wyoming  Coal  and  Mining  Company,  a  corporation  consisting  of 
four  or  more  persons,  organized  under  ihe  general  incorporation  laws  of 
the  State  of  Nebraska,  a  copy  of  the  certificate  of  incorporation  being 
hereto  attached,  and  having  its  principal  office  and  place  of  business  in 
Omaha,  Nebraska,  by  its  secretsurv  and  treasurer,  Thomas  Waddle,  de- 
clares that,  to  the  best  of  his  knowledge  and  belief,  each  and  every 
stockholder  in  said  company  is  a  citizen  of  the  United  States,  or  has  de- 
clared his  intention  to  become  such ;  that  no  stockholder  of  said  com- 
pany, either  as  an  individual  or  a  member  of  any  o^er  assodation,  in- 
corporated or  otherwise,  has  held  or  purchased  any  coal  lands  under  the 
act  approved  March  3,  1873^  entitled  ^'An  act  to  provide  for  the  sale  of 
lands  of  the  United  States  containing  coal;"  and  that  it  is  the  intention 
of  said  company  to  purchase,  under  the  provisions  of  said  act,  the 
—  quarter  of  section  — ,  etc. 

In  case  an  incorporated  company  should  file  a  D.  S.  under  said  act  it 
will  be  necessary  for  the  secretary  of  the  companv  to  file  his  affidavit, 
setting  forth  in  full  the  luunes  of  all  the  stockholders  at  the  date 
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of  actual  purchase.  It  will  also  be  necesBary  for  each  stockholder  to 
file  an  affidavit  to  the  effect  that  he  has  never  held  or  purchased  any 
coal  lands  under  the  act  approved  March  3,  1873,  entitled  ''An  act  to 
provide  for  the  sale  of  the  lands  of  the  United  States  containing  coal," 
either  as  an  individual  or  as  a  member  of  an  association.  While  the 
act  of  March  3,  1873,  limits  each  individual  to  one  entry,  and  pro- 
hibits the  holding  of  any  other  coal  lands  by  one  who  has  in  any  man- 
ner participated  in  the  one  entry  allowed,  it  is  not  provided  that  the 
tract  or  trsbcts  entered  shall  be  in  compact  form,  the  only  restriction  be- 
ing that  of  quantity,  bounded  by  legal  lines  of  subdivision. 

OBSOOK  DONATION  CLAIMS. 

Commissioner  Drummond  to  John   Yoakum^  Empire  City,  Oregon. 

March  28,  1874. 

The  act  of  27th  September,  1850,  making  donations  to  settlers  in 
Oregon^  expressly  provides  that  ''  no  mineral  lands  shall  be  located  or 
granted  under  the  provisions  of  this  act." 

In  your  letter  you  state  that  the  land  embraced  by  your  claim  is  now 
'<  claimed  as  coal  land."  The  first  act  of  Congress  regulating  the  dis- 
posal of  coal  lands  was  that  of  July  1,  1864.  Previous  to  that  time 
land  containing  coal  was  not  held  to  be  excluded  from  sale  under  the 
acts  of  Congress  regulating  the  disposal  of  agricultural  lands,  and  par- 
ties whose  rights  were  initiated  imder  said  act  of  27th  September,  1850, 
will  be  permitted  to  receive  patents  for  their  claims  upon  full  compli- 
ance with  the  law  and  instructions,  although  coal  may  have  been  discov- 
ered upon  the  tracts  claimed  by  them. 

TOWNBITES. 

Goal  land  cannot  be  included  in  a  tovmsifce  entry.     Hearings  may  be  bad  to  determine 

the  character  of  land  in  conflict 

Acting  Commissioner  Curtis  to  Alma  Elridge,  Coalville,  Utah,  April 

21,  1874. 

The  townsite  acts  provide,  among  other  things,  that  no  title  <'  shall 
be  acquired  to  any  valid  mining-claim  or  possession  held  under  the  ex- 
isting laws  of  Congress "  by  virtue  of  the  provisions  of  said  townsite 
acts.  Where  land  has  been  returned  as  "  coal  land  "  by  the  surveyor- 
general,  it  cannot  be  entered  as  a  townsite  until  a  hearing  has  been  held 
to  determine  the  character  of  land,  viz.,  whether  it  is  mineral  or  agri- 
cultural in  character.  The  coal  land  law  provides  for  the  sale  of  land 
by  legcU  subdivisions  only,  and  hence  it  will  be  necessary  to  present  evi- 
dence in  regard  to  eocA  forty-acre  tract  in  controversy. 

ADJOnONO  LAND. 

Acting  Commissioner  Curtis  to  Hon.  M.  H,  Dunnell,  House  of  Rep- 
resentatives, May  25,  1874. 

Parties  owning  coal  mines  have  no  authority  under  the  law  to  follow 
their  vein  or  coalbed  under  the  land  adjoining.  Where  land  is  known  to 
contain  valuable  deposits  of  coal,  it  cannot  be  entered  under  the  pre- 
emption or  homest^d  act. 
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SGHOOIi  SECTIONS  IN  OAIilFOBNLL 

Commissioner  Burdett  to  Register  and  Receivery  8hasU^  CcUifoniia, 
*  November  3,  1874. 

The  question  is  presented  whether  lands  which  are  found  upon  survey 
to  be  designated  as  section  sixteen  or  thirty-six  pass  to  the  State  of  Gali- 
fomia  under  the  act  of  March  3,  1853,  entitled  '^An  act  to  provide  for 
the  survey  of  the  public  lands  in  California,  the  granting  of  pre-emption 
rights  therein,  and  for  other  purposes,"  where  the  same  contain  valuable 
deposits  of  coaL 

On  the  23d  April,  1873,  the  Hon.  Secretary  of  the  Interior,  in  case  of 
the  Keystone  Consolidated  Mining  Company  et  cU.  vs.  the  State  of  Cali- 
fornia, decided  "  that  no  mineral  lands  were  granted  by  the  act  of  1853." 

It  is  true  that  the  mining  companies  referred  to  in  the  Hon.  Secre- 
tary's decision,  above  referred  to,  were  claimants  under  the  act  of  Con- 
gress, approved  July  26,  1866,  but  the  views  therein  expressed  equally 
apply  to  claimants  under  the  coal  land  law  of  March  3,  1873. 

That  lands  containing  valuable  deposits  of  coal  have  been  considered 
and  treated  as  mineral  lands  is  evident  from  the  text  of  the  act  of  July  1, 
1864,  entitled  "  An  act  for  the  disposal  of  coal  lands  and  of  town  prop- 
erty in  the  public  domain,'^  viz:  ^'That  where  any  tracts  embracing  coal- 
beds  or  coal-fields,  constituting  portions  of  the  public  domain,  and  which 
a8mi7i6«  are  excluded  from  the  pre-emption  act  of  eighteen  hundred  and 
forty-one,  and  which  under  past  legislation  are  not  liable  to  ordinary  pri- 
vate entry,"  etc. 

Your  decision  is  therefore  reversed,  and  you  will  allow  said  applicanU 
to  file  upon  and  make  entry  of  said  tracts,  upon  full  compliance  with 
the  law  and  instructions. 

UNION   PAOIPIO    RAILBOAB   COMPANT   VS,    CBISlfON. 

Wherp  rights  had  attached  to  coal  lands  prior  to  the  definite  looatioQ  of  this  railroad 
past  the  same,  said  traots  weie  excluded  from  the  grant  to  the  railroad. 

Commissioner  BurdeU  to  Register    and  Receiver^  Salt  Lake  GUyy 

Utah,  JuLy  26,  1876. 

On  the  9th  of  January,  1874,  the  township  plat  of  township  2  N., 
range  5  E.,  was  filed  in  your  office. 

On  the  6th  of  March,  1874,  Gborge  Crismon  filed  declaratory  state- 
ment No.  15,  clainung  the  south  half  of  northeast  quarter,  and  lots  1  and 
2  of  section  3,  township  2  north,  range  6  east,  as  coal  land. 

This  land  is  within  tiie  limits  of  the  withdrawal  for  the  Union  Pacific 
railroad. 

On  the  twenty-first  November  you  caused  a  hearing  to  be  held. 

The  evidence  submitted  at  the  hearing  shows  that  Henry  R  Wild  dis- 
covered coal  upon  this  tract  in  June,  1864,  and  that  Wild  and  R  J- 
Redden  went  into  possession  thereof,  developing  said  coal-bed,  and  ei- 
tracting  coal  therefrom ;  that  they  remained  continuously  in  the  posses- 
sion of  said  land  until  the  year  1869,  when  Bedden.  conveyed  his  in- 
terest therein  to  Charles  Crismon  and  sons  in  1870,  when  £L  B.  Wild 
conveyed  to  Charles  Crismon,  Sr.,  and  Qeorge  Crismon  his  interest 
therein. 

It  also  appears  that  Charles  Crismon,  Sr.,  and  Nicholas  Oroesbeck 
conveyed  their  interest  in  said  tract  to  George  Crismon,  November  21t 
1874. 
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The  eyidenoe  shows  that  said  land  has  been  in  the  actual  possession 
and  oocupation  of  Wild,  Bedden,  and  their  grantees  sinoe  the  date  of  the 
original  discovery  of  coal  therein,  and  that  they  have,  during  that  time, 
expended  more  than  twenty  thousand  dollars  in  developing  said  tract, 
and  in  extracting  coal  therefrom. 

The  Union  Pacific  railroad  was  definitely  located  past  this  land  in 
June,  1868. 

The  question  is  presented  whether  said  tracts  enure  to  said  railroad 
company  by  virtue  of  their  grant. 

HdjnenJ  lands  are  excluded  from  the  grant  to  said  company,  but 
the  fourth  section  of  the  act  of  July  2,  1864,  provides  that  the  term 
^' mineral  land'^  shall  not  be  construed  to  include  ''coal  and  iron  lands.'* 
Said  section  also  provides  that  ''  any  lands  granted  by  this  act  or  the 
act  to  which  this  is  an  amendment  shall  not  defeat  or  impair  any  pre- 
emption, homestead,  swamp  land,  or  other  lawful  claim." 

The  act  of  third  March,  1865,  (13  Stat  529,)  provides  <'  that  in  the 
case  of  any  citizen  of  the  United  States  who,  at  the  passage  of  this  act, 
may  be  in  the  business  of  bona  fide  actual  coal  mining  on  the  public 
lands,  *  *  *  for  purposes  of  commerce,  such  citizen,  upon  miilri-ng 
proof  satisfactory  to  the  register  and  receiver  to  tiiat  effect,  shall  have 
the  right  to  enter,  according  to  legal  subdivisions,  a  quantity  of  land, 
not  exceeding  one  hundred  and  sixty  acres,  to  embrace  his  improve- 
ments and  mining  pronises." 

This  act  also  specifies  when  the  declaratory  statement  shall  be  filed, 
to  wit,  in  case  of  lands  unsurveyed  at  the  date  of  act,  such  declaratory 
statement  shall  be  filed  within  three  months  from  the  return  to  the  dis- 
trict office  of  the  official  township  plat 

In  the  case  under  consideration  rights  had  attached  to  said  coal  land 
under  the  act  of  third  March,  1865,  before  the  line  of  l^e  road  was 
definitely  fixed  past  the  land,  and  hence,  by  the  terms  of  the  act  of 
Julv  2,  1864,  said  tracts  were  excluded  from  tne  grant  to  said  company. 

'^e  right  which  Wild  and  Bedden  had  acquired  was  subject  to  as- 
signment, and,  as  hereinbefore  stated,  was  assigned  to  Crismon. 

DBCLARA.TOBT   8VATBMSNT. 

Acting  Gammissioner  Zdppincott  to  Register  and  Heceiver,  Olt/mpia, 

Washington,  January  21,  1876. 

You  win  hereafter  forward  to  this  office,  with  cool-land  entries,  under 
section  2  of  the  act  of  March  3, 1873,  (section  2848  of  the  Bevised  Stat- 
utes,) the  original  declaratory  stat^nents,  retaining  on  your  files  copies 
thereof,  i.  desired. 

SCHOOL  SECTIONS  IN   COLORADO. 

Cofnmissioner  Williamsan  to  Hegister  and  Heceiver^  Denver^  Ooloradoj 

March  80,  1877. 

The  question  is  presented  whether  lands  which  fall  within  sections  16 
and  36  pass  to  the  li^te  of  Colorado  tmder  the  act  of  Congress,  approved 
March  8,  1875,  (18  Stat.,  474^)  entitled  ''  An  act  to  enable  the  people  of  ^ 
Colorado  to  form  a  constitution  and  State  government,  and  for  the  ad- 
imssion  of  the  said  State  into  the  Union  on  an  equal  footing  with  the 
original  States,"  where  the  same  contain  valuable  deposits  of  coal. 


I 
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The  7ih  section  of  said  act  provides  ^'  that  sections  numbered  16  and 
36  in  every  township,  and  where  such  sections  have  been  sold  or  otherwise 
disposed  of  by  any  act  of  Congress,  other  land  equivalent  thereto,  in  legal 
subdivisions  of  not  more  than  one-quarter  section,  and  as  contiguous  as 
may  be,  are  hereby  granted  to  said  State  for  the  support  of  conmion 
schools." 

Section  15  of  said  act  provides ''  that  all  mineral  lands  shall  be  excepted 
from  the  operation  and  grants  of  this  act.'' 

The  words  ^'  mineral  land^''  as  they  occur  iu  the  several  acts  regulating 
the  disposal  of  the  pubUc  domain,  are  used  in  contradistinction  to  the 
words  ^^  agrtctdturcU  land." 

That  lamds  containing  valuable  deposits  of  coal  have  been  considered 
and  treated  as  mineral  lands  is  evident  from  the  text  of  the  act  of  July 
1, 1864,  (13  Stat.,  43,)  entitied  "  An  act  for  the  disposal  of  coal  lands  and  of 
town  property  in  the  pubHc  domain,'*  viz :  "  That  where  any  tracts  em- 
bracing coal-beds  or  coal-fields  constituting  portions  of  the  public  domain, 
and  which  as  '  mines '  are  excluded  from  the  pre-emption  act  of  1841,  and 
which,  under  past  legislation,  are  not  liable  to  ordinary  private  entry," 
etc 

The  Revised  Statutes  of  the  United  States  provide  for  the  sale  of  coal 
lands  imder  the  general  term ''  Mineral  lands  and  nuning  resources."  Vtde 
titie  32,  chapter  6  R  S. 

The  Hon.  Secretary  of  the  Interior,  on  the  7th  of  May,  1875,  affirmed 
the  decision  of  this  office  in  case  of  James  P.  Hogden  et  al.  vs.  The 
State  of  California,  and  held  that  mineral  lands  did  not  pass  to  the  State 
of  California  under  the  act  of  3d  of  March,  1853,  entitied  '^  An  act  to 
provide  for  the  survey  of  the  public  lands  in  California,  the  granting  of 
pre-emption  rights  therein,  and  for  other  purposes, "  (10  Stat,  244,)  and 
that  coal  lands  are  mineral  lands. 

It  is  therefore  held  that  sections  16  and  36  in  the  several  townships 
do  not  pass  to  the  State  of  Colorado  under  the  act  of  3d  March,  1875, 
if  the  same  contain  valuable  deposits  of  ooaL 

OEBTIFICATSS  OF  DEPOSIT. 
Certificates  of  deposit  ouinot  be  received  in  payment  of  coal  lands. 
Secretary  Sehurz  to  Commissioner  WiUiamsonj  Sept.  22,  1877. 

I  have  considered  the  case  of  Robert  Sprowl,  coal  land  apphcant,  on 
appeal  from  your  decision  of  January  31,  1877,  refusing  to  lUlow  him  to 
make  part  payment  for  the  S.  E.  ^  section  4,  township  18  N.,  range  GK, 
Olympia,  Washington  Territory,  with  certificates  of  deposit  for  uie  sur- 
vey  of  said  township. 

xou  held  that  the  certificates  of  deposit,  authorized  by  section  2403  of 
the  Bevised  Statutes,  to  go  in  part  payment  for  the  lands  authorized  to  be 
surveyed  by  section  2401,  were  receivable  for  agricultural  lands,  but  not 
for  coal  lands,  because  the  last-named  section  says  in  express  terms  that 
mineral  lands  shall  not  be  surveyed. 

As  coal  lands  have  unif  ormily  been  treated  by  Congress  and  by  this 

^Department  as  mineral  lands,  I  agree  with  your  conclusion,  that  sectioD 

2401  does  not  authorize  them  to  be  surveyed,  and,  as  a  consequence, 

section  2403  does  not  authorize  the  certificates  of  deposit  to  be  reoeired 

in  payment. 

Your  decision  is  affirmed. 
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ONZ  SNTBY  BUT   TWO  OB  MOBE  DBOLABATOBY   STATEMENTS. 

Commissioner  Williamson  to  Register  and  Receiver,  Salt  Lake  Oity^ 

Utah,  October  27,  1877. 

In  the  case  presented  by  you  it  appears  that  a  coal  D.  S.  was  filed 
September  19,  1874,  by  J.  £.  Hatchings,  upon  certain  tracts  in  T.  13  S., 
R  5  E.;  that  Mr.  Hatchings  expended  about  six  hundred  dollars  in 
tunnelling  and  prospecting  said  tracts,  and  found  them  worthless  as 
coal  lands ;  that  he  abandoned  and  relinquished  his  filing,  and  now 
desires  to  file  upon  other  tracts,  upon  which  he  has  expended  five  hun- 
dred dollars. 

It  will  be  observed  that  the  law  authorizes  but  one  entry  by  the  same 
person  or  association  of  persons,  and  prohibits  parties  who  have  had 
the  benefit  of  the  provisions  of  the  statute  from  entering  or  holding 
other  tiacts. 

In  the  case  under  consideration  no  entir  has  been  made  by  Mr. 
Hutchings,  and  it  cannot  be  said  that  he  has  had  the  benefit  of  the  act. 
You  will  therefore  permit  him  to  make  his  second  filing  upon  full  com- 
pliance with  law  and  instructions. 

You  will  be  governed  hereafter  by  the  instructions  herein  contained,  in 
similar  cases. 

Where  parties  have  made  coal  filings  and  have  failed  to  make  entries 
of  the  tracts  therein  described^  within  the  time  prescribed  by  law,  they 
will  be  permitted  to  make  entries  thereof,  provided  no  valid  adverse 
rights  sh&U  have  intervened,  upon  showing  compliance  with  the  other 
provisions  of  law. 

m'kbah  vs.  busll  A2n>  mnoN  paoifig  bailboad  oa 

GoaI  iB  a  mineval,  and  lands  oonfcaining  ooal  are  mineral  lands.     Only  one  dedaratory 

statement  oan  be  filed  under  the  ooal  laws. 

Secretary  Schurz  to  Commissioner  Williamson,  January  30, 1878. 

I  have  considered  the  case  of  James  B.  MoEean  vs.  David  E.  Buell 
and  the  Union  Pacific  Bailroad  Company,  involving  certain  lands  in 
township  2  north,  range  5  east,  Salt  Lake  City,  Utah  Territory,  on 
appeal  from  your  decision  of  April  9,  1877,  adverse  to  the  chums  of 
McKean  and  the  railroad  company. 

The  township  plat  was  filed  in  the  local  office  on  January  9, 1874. 

John  Spriggs  filed  coal  D.  S.  No.  28,  May  20,  1874,  for  the  S.  E.  i 
section  8,  township  2  north,  range  5  east. 

Samuel  H.  Levan  filed  ooal  D.  S.  No.  86  on  May  20,  1875,  for  the  a  E. 
i  section  8,  2  N.  5  E.,  and  on  the  13th  of  May,  1876,  assigned  and  con- 
veyed the  S.  E.  i  of  S.  E.  i  of  said  tract  to  James  B.  MoEean  for  the 
sum  of  four  hundred  dollars,  and  relinquished  the  balance  to  the  United 
States. 

On  May  20, 1875,  James  H.  Nounnan,  as  agent  for  David  E.  Buetl, 
filed  coal  D.  S.  No.  87,  forthe  E.  ^  of  S.  E.  i  sec  8,  N.  E.  i  of  N.  E.  i 
sec.  17,  and  S.  W.  ^  of  S.  W.  i  sec.  9,  townsnip  2  north,  range  5  east 

A  hearmg  to  determine  the  rights  of  the  parties  was  held  before  the 
local  officers  in  July,  1876.  The  daim  of  the  railroad  company  was 
rejected  and  the  lands  in  contest  awarded  to  the  townsite  of  Coalville, 
by  my  predecessor's  dedsion  of  February  10,  1877,  and  it  is  tiierefore 
unnecessary  to  consider  the  claims  of  the  company  in  disposing  of  this 
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case.  The  townsite  of  Coalville  was  not  represented  at  the  hearing,  and 
has  asserted  no  claim  to  these  coal  mines.  The  testimony  shows  that 
the  lands  in  dispute  contain  a  valuable  vein  of  coal  from  ten  to  twelve 
feet  in  thickness;  that  ^e  same  was  discovered  by' John  Spriggs  in  the 
year  1863 ;  that  Spriggs  immediately  took  possession  thereof  and  ex- 
pended several  thousand  dollars  in  developing  said  mines. 

Spriggs  sold  an  undivided  half  interest  in  said  mines  to  D.  E.  Buell 
and  I.  C.  Bateman  in  the  year  1871,  and  said  parties  subsequently  went 
into  possession  thereof,  and  have  ever  since  remained  in  possession, 
either  in  person  or  by  agent  or  tenant.  They  have  expended  between 
forty  and  fifty  thousand  dollars  in  developing  said  mines. 

Neither  Levan,  who  filed  D.  S.  No.  86,  nor  his  assignee,  J.  B.  McEean^ 
have  ever  been  in  possession  of  the  S.  E.  ^  of  S.  E.  i  of  said  sec- 
tion 8.  Mr.  McKean  admits  that  he  has  placed  no  improvements  on 
said  land,  and  does  not  know  whether  Levan  improved,  the  same  or  noi 

You  found  that  the  testimony  failed  to  estaolish  the  good  faith  of 
Levan  or  his  assignee,  .McKean,  and  rejected  said  claim  for  that  reason, 
and  awarded  the  land  to  Buell,  and  Mr.  McEean  has  appealed  from 
yotu:  decision. 

I  concur  in  your  conclusion  that  the  claim  of  McKean  is  invaUd,  but 
not  for  the  reasons  assi^ed  in  your  decision. 

As  Levan  had  never  been  in  possession  of  the  land  or  made  any  im- 
provements thereon,  he  was  only  entitled  to  make  an  entry  under  sec- 
tion 2347  of  the  Revised  Statutes. 

The  claimant  under  sec.  2347  must  make  the  affidavit  and  application 
required  by  paragraph  26  of  your  instructions,  before  he  can  acquire 
any  standing  whatever,  and  as  Levah  made  no  such  affidavit  or  apphca- 
tion,  it  follows  that  he  has  never  initiated  any  daim  recognized  by  law. 
His  filing  was  unauthorized  and  void  at  its  inception  and  should  be  can- 
celed on  the  records  of  your  office.  It  is  claimed  that  inasmuch  as 
Spriggs,  Buell,  and  Bateman  are  partners  in  said  mine,  their  right  to 
fiii  for  the  land  in  contest  was  exlmusted  by  the  filing  of  D.  S.  No.  28 
in  the  name  of  John  Spriggs,  and  that  D.  S.  No.  87,  filed  by  David  E. 
Buell,  is  consequently  invalid. 

Section  2350  prohibits  more  than  one  entry  of  coal  lands,  either  by 
individuals  or  an  association  of  persons,  and  requires  preferred  daim- 
ants  to  file  their  declaratory  statements,  and  prove  their  respective  rights 
and  pay  for  their  claims  vrithin  the  period  prescribed  by  section  S^9. 
This  section  was  'construed  by  your  predecessor,  Mr.  Commission^' 
Drummond,  to  prohibit  second  filings,  and  regulations  to  that  effect 
were  issued  by  him  on  April  15,  1873,  and  are  stiU  in  force.  Liasmudi 
as  interested  parties  could  retain  possession  of  valuable  mines  for  an  in- 
definite length  of  time  without  paying  for  the  lands,  by  renewing  iheir 
filings  as  fast  as  they  expired,  I  am  of  opinion  that  this  r^ulation  was 
necessary  in  order  to  protect  the  interests  of  the  government,  and  that 
it  should  be  adhered  to.  As  Buell,  Bateman,  and  Spriggs  have  made 
valuable  improvements  on  the  land,  and  shown  good  &ith,  and  as  there 
is  no  adverse  claim,  and  as  the  matter  is  between  them  and  the  govern- 
ment only,  they  will  be  allowed  to  amend  D.  S.  No.  28,  so  as  to  em- 
brace the  land  mentioned  in  D.  S.  No.  87  and  the  names  of  all  the  claim- 
ants thereto,  and  thereafter  prove  up  and  pay  for  the  lands. 
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Your  mling  that  ooal  lands  are  mineral  lands  is  affirmed,  and  in  issu- 
ing a  patent  n>r  the  lands  in  question  you  will  be  governed  by  the  de- 
cision of  my  predecessor  of  June  7,  1876,  in  the  case  of  the  townsite 
of  Central  City,  Colorado.. 

TIMBER-OULTITBE   EKTBIE& 

Commissioner  WiUiamson  to  Sa/mMd  Landers^  RusaeJl,  Kanscts^  Octo- 
ber 14,  1878. 

Coal  lands  are  not  subject  to  entry  under  the  timber-culture  laws,  and 
on  receipt  of  affidavit  that  such  lands  have  been  embraced  in  a  timber- 
culture  entry,  steps  will  be  taken  to  cancel  the  same. 

EVSBT   KDn>   OF  COAL   IS  CONTEMPLATED   BY   THE  COAL  ACT. 

Oommissioner  WiUiamsonto  Register  cmd  Receiver^  Bismarck^  Dakota^ 

September  25,  1880. 

I  am  in  receipt  of  register's  letter  of  6th  inst.,  in  which  the  question 
is  asked :  ^^  Is  lignite  coeJ,  and  does  the  land  containing  the  same,  come 
within  the  provisions  of  the  act  of  Congress  approved  March  3,  1873, 
entitled,  'An  act  to  provide  for  the  sale  of  lands  of  the  United  States 
containing  coal  ?  "' 

liignite  is  defined  to  be  "  mineral  coal  retaining  the  texture  of  the 
wood  from  which  it  was  formed,  and  burning  with  an  empyreumatic 
odor.  It  is  of  more  recent  origin  than^the  anthracite  bituminous  coal 
of  the-prbper  coal  series."    (Webster's  Dictionary.) 

'Furthermore,  all  of  the  known  coal  deposits  west  of  the  Missouri 
river  are  lignite,  so  far  as  I  have  been  able  to  ascertain,  and  I  think 
there  can  be  no  question  but  that  the  act  relates  to  all  lands  containing 
any  variety  of  coal  whether  anthracite,  bituminous,  lignite,  or  canneL 

WHAT  DBTEBMIKBS  THE  PRICE  OF  GOAL  LANDS. 

Secretary  Kirkwood  to  Coffmdssioner  McFarUmd^  October  17,  1881. 

I  have  considered  the  question  submitted  for  my  consideration  by  your 
letter  of  September  29  ult.,  viz.,  the  price  government  should  charge 
for  coal  landi9 — ^whether  $10  or  $20  per  acre — where  the  land  is  situated 
more  than  fifteen  miles  from  any  completed  railroad  at  the  time  the  claim- 
ant commenced  opening  and  improving  the  mine,  and  at  the  date  he  filed 
his  declaratory  statement,  but  which  is  within  fifteen  miles  of  such  road 
at  the  date  of  his  application  to  purchase  the  land. 

The  answer  rests  upon  a  construction  of  sections  2347,  2348, 2349,  and 
2350  B.  S. 

These  sections  are  a  re-enactment  of  the  act  of  March  3, 1873,  which 
was  not -a  part  of  the  pre-emption  system  for  the  disposition  of  the  pub- 
lic lands,  but  ^^  An  act  to  provide  for  the  sale  of  lands  of  the  United  States 
containing  coal."  As  an  independent  act,  it  must,  therefore,  be  construed 
by  itself,  unaided  by  other  acts,  unless  by  analogy.  It  is  not,  in  my 
opinion,  difficult  of  interpretation. 

The  provision  of  section  2348  that  persons  named  "  shall  be  entitled 
to  apr^erenceright  of  entry,  under  the  preceding  section^^^  means,  I  think, 
that  they  may  enter  the  land  upon  the  terms  and  conditions  named  in 
section  2347,  which  section  fixes  the  price  of  the  land.  The  preference 
right  to  enter  a  tract,  and  the  actual  entry  thereof,  are  quite  distinct  in 
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their  legal  significance  and  effect ;  and  when  the  statute  gives  ^^  the  right 
to  enter  a  tract,*'  upon  payment  of  a  certain  price,  it  confines  the  entry 
to  that  price,  and  does  not  permit  the  entry  to  be  controlled  by  condi- 
tions affecting  the  price,  which  may  have  existed  when  the  preference 
right  was  secured — ^perhaps  a  year  previously — and  when  the  relation  of 
the  land  to  a  completed  raih*oad  may  have  been  quite  different.  The  prefer- 
ence right  has  reference  to  a  subsequent  entry ;  but  the  price  is  io  be 
determined  at  the  date  of  entry,  as  if  the  party  nuuie  private  cash  entry, 
and  notwithstanding  he  may  have  secured  a  preference  right ;  and  is  regu- 
lated by  the  relation  of  the  land  to  the  road  si  the  date  of  proof  of  payment 
I  am  of  the  opinion,  therefore,  that  the  price  of  the  land  depends 
wholly  upon  its  distance  from  a  completed  railroad  at  the  date  of  entry, 
irrespective  of  the  preferred  right  of  entry,  and  that,  if  at  the  date  of 
proof  and  payment,  (which  constitutes  the  entry,)  the  land  is  more  than 
fifteen  miles  from  suchrOad,  the  price  should  be  not  less  than  ten  dollars 
per  acre;  and  that,  if  it  is  within  fifteen  miles,  the  price  should  be  not 
less  than  twenty  dollars  per  acre. 


\ 
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PART   IV. 
JUDICIAL  DECISIONS. 


a.    IN  FULL. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

rLAOBTAFF   SZLYBB   MININa   OOMPAKT   OF   UTAH   (LIMITSD)   V8.    TABBBT.^ 

IjoeaUon — How  laid. — A  location  of  a  mining-claim  upon  a  lode  or  vein  of  ore,  should 
be  laid  along  Ihe  same  lengthwise  of  the  course  of  its  apex  at  or  near  the  sur- 
face,  as  welf  under  the  mining  act  of  1866  as  under  that  of  1872.  If  located 
otherwise,  the  location  will  oxUy  secure  so  much  of  the  lode  or  vein  as  it  actually 
covers. 

Dip— Sidelines. — Each  locator  is  entitled  to  follow  the  dip  of  the  lode  or  vein  to 
an  indefinite  depth,  though  it  carries  him  outside  of  the  side  lines  of  the  loca- 
tion  ;  but  this  right  is  baaed  on  the  hypothesis  that  the  side  lines  substantially 
correspond  with  the  course  of  the  lode  or  yein  at  the  surface  ;  aod  it  is  bounded 
at  each  end  by  the  end  lines  of  the  location,  crossing  the  lode  or  yeiui  and  ex- 
tended perpendicularly  downwards,  and  indefinitely  in  their  own  direction. 

Orattwiee  loeatum. — A  location  laid  crosswise  of  a  lode  or  vein,  so  that  its  greatest 
length  crosses  the  same  instead  of  following  the  course  thereof,  will  secure  only 
so  much  of  the  vein  as  it  actually  crosses  at  the  surface,  and  the  side  lines  of 
the  location  will  become  the  end  Hnes  thereof,  for  the  purpose  of  defining  the 
rights  of  the  owners. 

Trettpaeg. — A  locator  working  subterraneously  into  the  dip  of  the  vein  belonging  to 
another  locator,  who  is  m  possession  of  his  location,  is  a  trespasser,  and  liable  to 
an  action  for  taJdng  ore  therefrom. 

In  error  to  the  Supreme  Court  of  the  Territory  of  Utah. 

Mr.  Justice  Bradley  delivered  the  opimon  of  the  court : 
This  is  a  writ  of  error  to  the  supreme  court  of  the  Territory  of  Utah. 
This  was  an  action  in  the  nature  of  trespass  qiuire  clauswm  f  regit  brought 
in  the  district  court  of  the  Territory  of  Utah  for  the  third  district  by 
Alexander  Tarbet,  and  continued  by  his  assignee,  Helen  Tarbet,  the  de- 
fendant in  error,  against  the  plaintiff  in  error  and  other  persons.  The 
action  being  dismissed  as  to  the  other  persons,  judgment  was  rendered 
upon  the  verdict  of  a  jury  against  the  plaintiff  in  error  for  $45,000 
damages.  The  company  carried  the  case  to  the  supreme  court  of  the 
Territory,  where  the  judgment  was  afl&rmed  on  the  dd  day  of  June, 
1878.  The  controversy  relates  to  the  working  of  a  mine  in  Little  Cot- 
tonwood mining  district,  in  the  county  of  Salt  Lake,  Territory  of  Utah. 
The  defendant  in  error  claims  to  own  and  to  have  been  in  possession  of 
a  mining  location  on  a  lode  called  the  Titus  lode,  the  location  in- 
cluding three  claims  and  extending  600  feet  westwardly  from  the  dis- 
covery, with  a  width  of  200  feet,  and  including  ten  feet  on  the  east  side 
of  the  discovery  belonging  to  IJie  South  Star  mine.  The  plaintiffs  in 
error  owned  and  had  a  potent  for  another  mining  location  called  the 
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Flagstaff  mind,  one  hundred  feet  in  width  and  2,600  feet  in  length,  run- 
ning in  a  northerly  and  southerly  direction,  and  crossing  the  Titus 
claims  near  the  west  end  thereof,  and  nearly  at  right  angles  therewith. 
In  working  from  the  Flagstaff  mine  the  plaintiffs  in  error  worked  around 
Bubterraneously,  to  a  point  some  300  feet  to  the  east  of  their  location, 
and  on  the  north  side  of  the  Titus  none,  and  within  about  100  feet  of 
the  Titus  location.  It  is  for  this  working  that  the  suit  was  brought ; 
and  the  principal  question  is,  whether  the  pladntiffs  in  error  had  a  ri^ht 
thus  to  work  outside  of  their  location  on  ihe  east,  and  whether  in  domg 
so,  they  interfered  with  the  rights  of  the  defendant  in  error. 

It  is  conceded  that  both  parties  are  working  on  the  same  lode  or  vein. 
of  ore.  The  Flagstaff  discovery,  to  which  the  location  of  the  plaintiffs 
in  error  relates  as  its  starting  point,  is  situated  nearly  due  west  from 
that  of  the  South  Star  and  Titus,  and  about  550  feet  Uierefrom.  The 
lode  crops  out  at  the  two  points  of  discovery,  but  is  not  visible  at  in- 
termediate points.  These  croppings,  however,  show  that  the  direc- 
tion or  course  of  the  apex  of  the  vein,  at  or  near  the  surface,  is  nearly 
east  and  west.  The  location  of  the  Titus,  claimed  by  the  defendant  in 
error,  nearly  corresponds.with  this  surface  course  of  the  vein.  The  loca- 
tion of  the  Flagstaff,  belonging  to  the  plaintiff  in  error,  crosses  it  nearly 
at  right  angles. 

The  principal  difficulty  in  the  case  arises  from  the  fact  that  the  sur- 
face is  not  level,  but  rises  up  a  mountain  in  going  from  the  Titus  dis- 
covery to  the  Flagstaff.  The  dip  of  the  vein  being  northeasterly,  it 
happens  that  by  following  a  level  beneath  the  surface  the  strike  of  the 
vein  runs  in  a  northwesterly  direction,  or  about  north  50^  west.  In 
other  words,  if  by  a  process  of  abrasion  the  mountain  could  be  ground 
down  to  a  plain,  the  strike  of  the  vein  would  be  ncMihwest  instead  of 
west,  as  it  now  is  on  the  surface ;  or,  at  least,  as  the  evidence  tended  to 
show  that  it  is.  In  that  case  the  location  of  the  defendant  in  error  would 
leave  the  vein  to  its  right,  and  the  location  of  the  plaintiffs  in  error  would 
not  reach  it  until  several  hundred  feet  to  the  nor^  of  the  Flagstaff  dis- 
covery. 

Evidence  being  given  pro  and  con  in  reference  to  the  condition  and 
situation  of  the  vein,  botii  at  and  below  the  surface,  and  to  the  work- 
ings thereon  by  both  parties,  the  judge  charged  the  jury  as  follows: 

^'If  you  find  that  Alexander  Tarbet  during  the  time  mentioned  in  the 
complaint,  to  v^it,  from  January  1, 1873,  to  December  14, 1875,  (bein^  a 
period  of  2  years  11  months  and  14  days,)  was  in  possession  of  the 
whole  or  an  undivided  interest  of  Nos.  1,  2,  and  3  of  the  Titus  mining^- 
daim,  and  ten  feet  of  No.  1  of  the  South  Star  mining-claim,  holding 
the  same  in  accordance  with  the  mining  laws  and  the  customs  of  the 
miners  of  the  mining-district,  and  that  the  apex  and  course  of  the  vein 
in  dispute  is  within  such  surface;  then,  as  against  one  subsequently  en- 
tering, he  is  deemed  to  be  possessed  of  the  land  within  his  boundaries 
to  any  depth,  and  also  of  the  vein  on  the  sur&oe  to  any  depth  oa  its 
dip,  liiough  the  vein  in  its  dip  downward  passes  the  side  line  of  the  sur- 
face boundary,  and  extends  beneath  other  and  adjoining  lands,  and  a 
trespass  upon  such  part  of  the  vein  on  its  dip,  though  beyond  the  aide 
surface  line,  is  unlawful  to  the  same  extent  as  a  trespass  <m  the  veia  in- 
side of  the  siuiaoe  boundary.     This  possession  of  the  vein  outside  cxf 
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the  Bur&oe  line,  on  its  dip,  is  limited  in  two  ways ;  by  the  length  of  the 
cooTBe  of  the  vein  within  the  Burface ;  and,  by  an  extension  of  the  end 
lines  of  the  surface  claim  vertically,  and  in  their  own  direction,  so  as  to 
intersect  the  vein  on  its  dip ;  and  the  right  of  a  possessor  to  recover 
for  trespass  on  the  vein  is  subject  to  only  these  restrictions." 

Again — 

^'The  defendant  (plaintiff  in  error)  has  npt  shown  any  title  or  color  of 
title  to  any  part  of  the  vein,  except  so  much  of  its  length  on  the  course 
as  lies  within  the  Flagstaff  surface^  and  the  dip  of  the  vein  for  that 
length ;  and  it  has  shown  no  title,  or  color  of  title,  to  any  of  the  sur- 
face of  the  South  Star  and  Titus  mining-Kslaim,  except  to  so  much  of 
No.  3  as  hes  within  the  patented  surface  of  the  Flagstaff  mining-claim. 

The  court  refused  to  give  the  following  instructions,  propounded  by 
the  plaintiffs  in  error,  to  wit: 

^^By  the  act  of  Congress  of  July  26,  1866,  under  which  all  these 
locations  are  'claimed  to  have  been  made,  it  was  the  vein  or  lode  of  mili- 
eral  that  was  located  and  claimed;  the  lode  was  the  principal  thing,  and 
the  surface  area  was  a  mere  incident  for  the  convenient  working  of  the 
lode;  the  patent  granted  the  lode,  as  such,  irrespective  of  the  surface 
area,  which  an  applicant  was  not  bound  to  claim;  it  was  his  convenience 
for  working  the  lode  that  controlled  his  location  of  the  surface  area; 
and  the  patentee  under  that  act  takes  a  fee-simple  titie  to  the  lode,  to 
the  full  extent  located  and  claimed  under  said  act." 

Secondly — 

^'In  the  very  nature  of  the  thing,  a  lode  or  vein  in  its  unworked  and 
undeveloped  stage  cannot  be  known  and  surveyed  so  as  to  plat  it  and 
make  a  diagram  of  it;  the  law  does  not  require  impossibihties,  and  must 
receive  a  reasonable  oonstruoticxD.  The  diagram  required  to  be  tiled  by 
the  applicant  for  a  patent  under  the  act  of  1866  was  a  diagram  of  the 
surface  area  claimed,  and  this  diagram  might  be  extended  laterally,  and 
otherwise,  as  convenience  in  workings  this  claim  might  suggest  to  the 
applicant" 

These  instructions  and  refusals  to  instruct  indicate  the  general  position 
taken  by  the  codrt  below,  namely,  that  a  mining-claim  secures  only  so 
much  of  a  lode  or  vein  as  it  covers  along  the  course  of  the  apex  of  the 
vein  on  or  near  the  surface,  no  matter  how  far  the  location  may  extend 
in  another  direction. 

The  plaintiffs  in  error  have  made  the  following  assignment  of  error, 
which  indicates  the  position  which  they  contend  for: 

^'The  plaintiff  in  error  assigns  for  error  the  charge  of  the  court  and 
the  refusal  to  give  its  request;  that  is,  that  the  judge  instructed  the  jury 
that  the  defendant  below  had  shown  no  title  or  color  of  titie  to  any  part 
of  the  vein  except  so  much  of  its  length  on  its  course  as  Hes  within  the 
surface-ground  patented;  and  that  he  refused  to  direct  the  jury,  that 
by  the  act  of  Congress  it  was  the  vein  or  lode  of  mineral  that  was  loca- 
ted and  claimed,  and  that  the  patent  granted  the  lode,  irrespective  of 
the  surface  area,  which  was  merely  for  the  convenience  of  woildng  the 
lode;  that  the  diagram  required  to  be  filed  by  an  apphcant  for  a  patent 
was  of  the  surface  claimed,  and  might  be  extended  laterally  or  other- 
wise, as  convenience  in  working  the  claim  might  suggest;  that  the  sur- 
face-ground patented  does  not  measure  the  grantee's  right  to  the  vein 


350  JUDICIAL  DEGI8I0H& 

or  lode  in  its  course,  or  control  the  direction  which  he  shall  take ;  and, 
lastly,  that  the  Flagstaff  company  have  the  right  to  the  lode  for  the 
length  thereof  claimed  in  the  location  notice^  though  it  runs  in  a  differ- 
ent direction  from  that  in  which  it  was  supposed  to  run  at  the  time  of 
the  location.'' 

Both  parties  agree  in  the  general  rule  that  the  owner  of  a  mining  right 
in  a  lode  or  vein  camiot  follow  the  course  of  the  vein  beyond  the  end 
lines  of  his  location  extended  perp^dicularly  downwards ;  but  that  he 
may  follow  the  dip  to  an  indefinite  distance  outside  of  his  side  lines.  This  is 
undoubtedly  the  general  rule  of  miners'  law,  and  the  true  construction 
of  the  act  of  Congress.  The  language  of  the  act  of  1866  (14  Stat,  251) 
in  relation  to  ^^  vein  or  lode  "  is,  ^'  that  no  location  hereafter  made  shall 
exceed  two  hundred  feet  in  length  along  the  vein  for  each  locator,  with 
an  additional  claim  for  discovery  to  the  discoverer  of  the  lode,  with  the 
right  to  follow  such  vein  to  any  depths  with  all  its  dips,  V€iriationSy  and 
angleSy  together  with  a  reasonable  quantity  of  surface  for  the  convenient 
working  of  the  same  as  fixed  by  the  local  rules,''  etc.  The  act  of  1872  is 
more  explicit  in  its  terms,  but  the  intent  is  undoubtedly  the  same  as  it 
respects  end  lines  and  side  lines,  and  the  right  to  follow  the  dip  outside 
of  the  latter.  We  think  that  the  intent  of  both  statutes  is,  that  mining 
locations  on  lodes  or  veins  shall  be  made  thereon  lengthwise,  in  the  genera] 
direction  of  such  veins  or  lodes  on  the  surface  of  the  earth  where  they 
are  discoverable ;  and  that  the  end  lines  are  to  cross  the  lode  and  extend 
perpendicularly  downwards,  and  to  be  continued  in  their  own  direction 
either  way  horizontally  ;  and  that  the  right  to  follow  the  dip  outside  of 
the  side  hnes  is  based  on  the  hypothesis  that  the  direction  of  these  lines 
corresponds  substantially  with  the  course  of  the  lode  or  vein  at  its  apex 
on  or  near  the  surface.  It  was  not  the  intent  of  the  law  to  allow  a  per- 
son to  make  his  location  crosswise  of  a  vein  so  that  the  side  lines  shall 
cross  it  and  thereby  give  him  the  right  to  follow  the  strike  of  the  vein 
outside  of  his  side  lines.  That  would  subvert  the  whole  system  sought 
to  be  estabhshed  by  the  law.  If  he  does  locate  his  claim  in  that  way,  his 
rights  must  be  subordinated  to  the  rights  of  those  who  have  properly 
located  on  the  lode.  Their  right  to  follow  the  dip  outside  of  their  side 
lines  cannot  be  interfered  with  by  him.  His  right  to  the  lode  only  ex- 
tends to  so  much  of  the  lode  as  his  claim  covers.  If  he  has  located 
crosswise  of  the  lode,  and  his  claim  is  only  one  hundred  feet  wide,  that 
one  himdred  feet  is  all  he  has  a  right  to.  This  we  consider  to  be  the 
law  as  to  locations  on  lodes  or  veins. 

The  location  of  the  plaintiffs  in  error  is  thus  laid  across  the  Titus  lode, 
that  is  to  say,  across  the  course  of  its  apex,  at  ornearthe  surface;  and 
the  side  lines  of  their  location  are  really  the  end  lines  of  their  daim,  con- 
sidering the  direction  or  course  of  the  lode  at  the  surface. 

As  the  law  stands,  we  think  that  the  right  to  follow  the  dip  of  the 
vein  is  bounded  by  the  end  lines  of  the  daim  properly  so  called,  which 
lines  are  those  which  are  crosswise  of  the  genial  course  of  the  vein  on 
the  surface.  The  Spanish  mining  law  confined  the  owner  of  a  mine  to 
perpendicular  lines  on  every  side,  but  gave  him  greater  or  lees  width  ac- 
cording to  the  dip  of  the  vein.  (See  Rockwell,  pp.  56-58;  and  see  same  book, 
pp.  274,  275.)  But  our  laws  have  attempted  to  establish  a  rule  by  which 
each  claim  shall  be  so  many  feet  of  the  vein,  lengthwise  of  its  course,  to 
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aay  depth  below  the  surface,  althpugh  laterally  its  inclination  shall  cany 
it  ever  so  far  from  a  perpendicular.  This  rule  the  court  below  strove 
to  carry  out,  and  all  its  rulings  seem  to  have  been  in  accordance  with  it. 

The  plaintiff  in  error  contended,  and  requested  the  court  to  charge, 
in  effect,  that  having  received  a  patent  for  2,600  feet  in  length  and  100 
feet  in  breadth,  commencing  at  the  Flagstaff  discovery,  on  the  lode,  at 
the  surface,  they  were  entitled  to  2,600  feet  of  that  lode  along  its 
length,  although  it  diverged  from  tfaie  location  of  their  claim,  and  went 
off  in  another  direction.  We  cannot  think  that  this  is  the  intent  of  the 
law.  It.  would  lead  to  inextricable  confusion.  Other  locations  correctiy 
laid  upon  the  lode,  and  coming  up  to  that  of  the  plaintiff  in  error  on 
either  side,  would,  by  such  a  rule,  be  subverted  and  swept  away.  Shght 
deviations  of  the  outcropping  lode  from  the  location  of  the  claim  would 
probably  not  affect  the  right  of  the  locator  to  appropriate  the  continu- 
ous vein ;  but  if  it  should  make  a  material  departure  from  his  location, 
and  run  off  in  a  different  direction,  and  not  return  to  it,  it  certainly  could 
not  be  said  that  the  location  was  on  that  lode  or  vein  farther  than  it 
continued  substantiedly  to  correspond  with  it.  Of  what  use  would  a 
location  be,  for  any  purpose  of  defining  the  rights  of  parties,  if  it  could 
be  thus  made  to  cover  a  lode  or  vein  which  runs  entirely  away  from  it  ? 
Though  it  should  happen  that  the  locator,  by  sinking  shafts  to  a  consid- 
erable depth,  might  strike  the  same  vein  on  its  subterranean  descent,  he 
ought  not  to  interfere  with  those  who,  having  properly  located  along 
the  vein,  are  pursuing  their  right  to  follow  the  dip  in  a  regular  way. 
So  far  as  he  can  work  upon  it,  and  not  interfere  with  their  right,  he 
might  probably  do  so  ;  but  no  farther.  And  this  consequence  would 
follow  irrespective  of  the  priority  of  the  locations.  It  would  depend 
on  the  question  as  to  what  part  of  the  vein  the  respective  locations 
properly  cover  and  appropriate. 

We  do  not  mean  to  say  that  a  vein  must  necessarily  crop  out  upon  the 
surface,  in  order  that  locations  may  be  properly  laid  upon  it.  If  it  lies 
entirely  beneath  the  surface,  and  the  course  of  its  apex  can  be  ascer- 
tained by  sinking  shafts  at  different  points,  such  shafts  may  be  adopted 
as  indicating  the  position  and  course  of  the  vein,  and  locations  may  be 
properly  made  on  the  surface  above  it,  so  as  to  secure  a  right  to  the  vein 
beneath.  But  where  the  vein  does  crop  out  along  the  surface,  or  is  so 
slightly  covered  by  foreign  matter  that  the  course  of  its  apex  can  be  as- 
certained by  ordinary  surface  exploration,  we  think  that  the  act  of  Con- 
gress requires  that  this  course  should  be  substantially  followed  in  laying 
claims  and  locations  upon  it  Perhaps  the  law  is  not  so  perfect  in  this 
regard  as  it  might  be ;  perhaps  the  true  course  of  a  vein  should  corres- 
pond with  its  strike,  or  the  line  of  a  level  run  through  it ;  but  this  can 
rarely  be  ascertained  until  considerable  work  has  been  done,  and  after 
claims  and  locations  have  become  fixed.  The  most  practicable  rule  is  to 
regard  the  course  of  the  vein  as  that  which  is  indicated  by  surface  outcrop 
or  surface  explorations  and  workings.  It  is  on  this  line  that  claims  will 
naturally  be  laid,  whatever  be  the  character  of  the  surface,  whether  level 
or  inclined. 

If  these  views  are  correct,  the  Titus  claims  belonging  to  the  defend- 
aut  in  error  were  located  along  the  vein  or  lode  in  question  in  a  proper 
manner,  and  the  Flagstaff  claims,  belonging  to  the  plaintiffs  in  error, 
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were  located  acroBS  it,  and  can  only  give  the  latter  a  right  to  so  much 
of  the  vein  or  lode  as  is  included  between  th^  side  line&  The  court 
below  took  substantially  this  view  of  the  subject,  and  ruled  accordingly. 

As  this  is  really  the  whole  controversy  in  the  case,  it  is  unnecessary 
to  examine  more  minutely  the  different  points  of  the  dbarge,  or  the  in- 
structions asked  for  by  the  plaintiffs  in  error.  The  questkm  was  pre- 
sented in  different  forms,  but  all  to  the  same  general  purport. 

The  judgment  of  the  court  below  is  affirmed.    (8  Otto,  463.) 

UNITED  STATES  OIBOUIT  OOUBT,  DI8TBI0T  OF  NEVADA. 

ET7BEEA   CONSOLIDATED   MINIKa    00MPAK7  V8.   BI0HH01in>    HIKINO    COMPANY  OF 

NEVADA. 

Vein  and  lode  defined.— The  terms  '*Tein'*  and  *Mode,"  as  used  by  miners  and 
in  the  mining  acts  of  Oongress,  are  applicable  to  any  zone  or  belt  of  mineralized 
rock  lying  within  boondaries  clearly  aeparafciiig  it  from  the  neighboring  rock. 

Ol^ecUon*  to  patent  to  mining  claim—  When  fTuid^— Under  the  mining  acts  of  (Jon- 
gresB,  where  one  is  seeking  a  patent  for  his  mining  location,  and  gives  the  pre- 
scribed notice,  any  other  claimant  of  an  unpatented  location  objecting  to  the 
patent  on  account  of  extent  or  form,  or  because  of  asserted  prior  location, 
must  come  forward  with  his  objections  and  present  them,  or  he  will  be  after- 
ward precluded  from  objecting  to  the  issue  of  the  patent. 

Doctrine  of  relation  not  appUocible  to  mining  patent.— ^ha  doctrine  of  '*  relation " 
cannot  be  applied  so  as  to  cut  off  the  rights  of  the  earlier  patentee  under  a  later 
location. 
'  Same—SHenee  of  first  locator  a  waher,—The  silenoe  of  the  first  locator,  when 
a  subsequent  locator  applies  for  a  patent,  is,  under  the  citatute,  a  waiver  of  his 
priority.  • 

Promdon  as  to  parallel  Unes  directory. — The  provision  of  the  statute  of  1872, 
requiring  the  lines  of  each  claim  to  be  parallel  to  each  other,  is  merely  directory, 
and  no  consequence  is  attached  to  a  deviation  from  its  direction. 

Bnd  Unes  to  mining  claim  impHed  in  act  of  1866.— ** End  lines"  are  not  named 
in  the  act  of  1866,  but  they  are  necessarily  implied  in  it.  By  allowing  a  cer- 
tain number  of  fe^  on  a  ledge,  the  mining  law  meant  that  a  locator  might  fol- 
low his  vein  for  that  distance  on  the  course  of  a  ledge,  and  to  any  depth  within 
that  distance. 

JPresumpUons  as  to  offldcU  duties, — The  presumption  of  law  is,  that  the  officen 
charged  with  the  supervision  of  applications  for  mining  patents,  do  their  duty. 
If,  under  any  circumstances,  a  patent  for  a  mining  location,  issued  after  the 
passage  of  the  act  of  1872,  may  be  valid  without  the  parallelism  of  lines  re- 
quired by  that  act,  the  law  will  presume  that  such  circumstances  existed. 

Lode  may  be  foUotoed  on  dip^  not  on  ftein  beyond  end  of  ekdm. — ^The  patents  al- 
lowed by  these  acts  do  not  authorize  the  patentee  to  follow  the  vein  outside  of  the 
end  lines  of  the  claim  vertically  drawn  down  through  the  lode ;  but  authorise  him 
to  follow  his  veins  with  its  dips,  angles,  and  variations  to  any  depth ;  though  it 
may  enter  the  land  lying  on  the  side  of  the  daim.  Lines  drawn  down  vertioaUy 
tiirough  the  ledge  or  lode,  at  right  angles  with  a  line  representing  the  course  at 
the  ends  of  the  claimant's  line  of  loeation,  will  oarve  out  a  seetion  of  tiie  ledge 
or  lode  within  which  he  is  permitted  to  work,  and  out  of  which  he  oannot  pas. 

Mining  acts  of  1866  and  1872  construed— The  act  of  1866  allowed  so  many  linear 
feet  of  the  particular  lode  located  and  surface-ground  for  the  convenient  work- 
ing thereof.  The  act  of  1872  granted  certain  surfaoe-^round  and  the  particulsr 
lode  located,  and  all  other  lodes  the  top  or  apex  of  which  lies  within  the  snrfaoe 
lines,  subject  to  the  limitation  that  in  fbUowing  the  lodes  to  any  depHh  tiie 
miner  shall  be  confined  to  such  portions  thereof  as  lie  between  vertiau  planes 
drawn  downward  through  the  end  lines  of  his  location.  The  act  of  1872  in 
terms  annexes  this  condition  to  the  possession  not  only  of  claims  subsequently 
located,  but  to  the  possession  of  those  previously  looated. 

Agreement  construed— bitiding  line  foUows  dip, — In  the  case  of  lode-daima,  a  di- 
viding line  between  them  fixed  by  agreement,  upon  the  surface  at  a  given  point, 
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at  for  a  given  distance,  must  be  extended  along  the  dip  of  the  lode»  bo  far  as 
that  goes,  and  must  necessarily  divide  all  that  the  location  on  the  surface  carries, 
or  it  will  not  constitute  a  boandary  between  the  claims.     (5  Sawyer,  121.  J 

This  is  an  action  for  the  possession  of  certain  mining  ground,  par- 
ticularly described  in  the  complaint,  situated  in  Eureka  mining  dis- 
trict, in  the  county  of  Eureka,  in  the  State  of  Nevada.  The  plaintiff 
is  a  corporation  created  under  the  laws  of  Cahf omia,  and  the  defend- 
ant, the  Bichmond  Mining  CJompany,  is  a  corporation  created  under 
the  laws  of  Nevada.  The  other  defendants,  Thomas  Wren  and  Joseph 
Potts,  are  citizens  of  the  latter  State.  The  action  was  originally  com- 
menced in  a  State  court  of  Nevada,  but  upon  application  of  the  plain- 
tiff^ and  upon  the  ground  of  its  incorporation  in  another  State,  and 
the  presumed  citizenship,  from  that  faict,  of  its  corporators  or  stock- 
holders in  that  State,  it  was  transferred  to  the  circuit  court  of  the 
United  States.  The  complaint  in  the  State  court,  in  addition  to  the 
usual  allegations  of  a  declaration  in  ejectment,  set  forth  various  ground^ 
upon  which  was  based  a  prayer  for  an  order  restraining  the  defendants 
from  working  the  premises  in  controversy  pending  tJie  action.  The 
defendants,  in  their  answer  to  the  complaint^  not  only  denied  the  title 
of  the  plaintiff,  but  made  various  averments  upon  which  a  like  restrain- 
ing order  against  the  plaintiff  was  asked.  Both  orders  were  granted. 
This  union  of  a  demand  in  ejectment  for  the  property  in  controversy, 
with  a  prayer  for  provisional  equitable  relief,  is  permitted  by  the  sys- 
tem of  procedure  which  obtains  in  the  State,  thus  saving  the  parties 
the  necessity  of  litigating  in  two  suits  what  can  as  readily  and  less  ex- 
pensively be  accomplished  in  one.  But  this  union  is  not  permitted  in 
the  Federal  courts;  and  upon  the  transfer  of  the  present  action,  the 
pleadings  of  the  plaintiff  were  amended  by  substituting  a  regular  c<mi-' 
pkunt  in  ejectment  on  the  law  side  of  the  court,  and  a  bill  was  filed 
for  an  injunction  on  its  equity  side.  The  defendants  answered  both, 
and  also  liled  a  cross-bill  for  an  injunction  against  the  plaintiff. 

By  arrangement  of  the  parties,  the  defendants,  Messrs.  Wren  and 
Potts,  are  dropped  out  of  the  controversy,  and  their  names  may  .be 
stricken  from  the  pleadings.  The  claim  for  damages  is  also  waived  in 
this  action,  without  prejudice  to  any  future  proceedings  with  respect 
to  them.  By  stipulation,  the  case  at  law — ^the  action  Of  ejectment— is 
tried  by  the  coiui)  without  the  intervention  of  a  jury,  and  the  judges 
sit  at  San  Francisco,  instead  of  Carson,  their  finding  and  judgment  to 
be  entered  in  term  time  in  the  latter  place,  as  though  the  case  were 
heard  and  decided  there.  The  testimony  taken  in  the  action  at  law  is 
to  be  received  as  depositions  in  the  equity  suit,  and  both  cases  are  to 
be  disposed  of  at  the  same  time,  to  the  end  that  the  whole  controversy 
between  the  parties  may  be  settled  at  once. 

The  premises  in  controversy  are  of  great  value,  amounting  by  esti- 
mation to  several  hundred  thousands  of  dollars,  and  the  case  has  been 
prepared  for  trial  with  a  care  proportionate  to  this  estimate  of  the  value 
of  tiie  property ;  and  the  trial  has  been  conducted  by  counsel  on  both 
sides  with  eminent  ability. 

Whatever  could  inform,  instruct,  or  enlighten  the  court  has  been 
presented  by  them.  Practical  miners  have  given  us  their  testimony  as 
to  the  location  and  working  of  the  mine.    Men  of  science  have  ex- 
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plained  to  us  how  it  was  probable  that  ^ture  in  her  processes  had  de- 
posited thn  mineral  where  it  is  found.  Models  of  glass  have  made  the 
hill,  where  the  mining  ground  lies,  transparent,  so  that  we  have  been 
able  to  trace  the  course  of  the  veins,  and  see  the  chambers  of  ore  found 
in  its  depths.  For  myself,  after  a  somewhat  extended  judicial  experi- 
ence, covering  now  a  period  of  nearly  twenty  years,  I  can  say  that  I 
have  seldom,  if  ever,  seen  a  case  involving  the  consideration  of  bo 
many  and  varied  particulars,  more  thoroughly  prepared  or  more  ably 
presented.  And  what  has  added  a  charm  to  the  whole  triai  has  been 
the  conduct  of  counsel  on  both  sides,  who  have  appeared  to  assist  each 
other  in  the  development  of  the  facts  of  the  case,  and  have  furnished 
an  illustration  of  the  truth  that  the  highest  courtesy  is  consistent  with 
the  most  earnest  contention. 

'The  mining  ground  which  forms  the  subject  of  controversy  is  situated 
in  a  hill  known  as  Buby  Hill,  a  spur  of  Prospect  Mountain,  distant  about 
two  miles  from  the  town  of  Eureka,  in  Nevada.  Prospect  Mountain  is 
several  miles  in  length,  running  in  a  northerly  and  southerly  course.  Ad- 
joining its  northerly  end  is  this  spiu-  called  Buby  Hill,  which  extends 
thence  westerly,  or  in  a  southwesterly  direction.  Along  and  through  this 
hill,  for  a  distance  slightly  exceeding  a  mile,  is  a  zone  of  limestone  in 
which,  at  different  places  throughout  its  length,  and  in  various  forms, 
mineral  is  found,  this  mineral  appearing  sometimes  in  a  series  or  succes- 
sion of  ore  bodies  more  or  less  closely  connected,  sometimes  in  appareDtiy 
isolated  chambers,  and  at  other  times  in  what  would  seem  to  be  scattered 
grains.  And  our  pnncipal  inquiry  is  to  ascertain  the  character  of  this 
zone,  in  order  to  determine  whether  it  is  to  be  treated  as  constituting  one 
lode,  or  as  embracing  several  lodes,  as  that  term  is  used  in  the  acts  of 
Congress  of  1866  and  1872,  under  which  the  parties  have  acquired  what- 
ever rights  they  possess.  In  this  inquiry,  the  first  thing  to  be  settled  is 
the  meaning  of  the  term  in  those  acts.  This  meaning  l^ing  settled,  the 
physical  characteristics  and  the  distinguishing  features  of  the  zone  will 
be  considered. 

Those  acts  gfive  no  definition  of  the  term.  They  use  it  always  in  con- 
nection with  the  term  vein.  The  act  of  1866  provided  for  the  acquisi- 
tion of  a  patent  by  any  person  or  association  of  persons  claiming  ^a 
vein  or  lode  of  quartz,  or  other  rock  in  place,  beanng  gold,  silver,  cin- 
nabar, or  copper."  The  act  of  1872  speaks  of  veins  or  lodes  of  quartz 
or  other  rock  in  place,  bearing  similar  metals  or  ores.  Any  definition  of 
the  term  should  therefore  be  sufSdently  broad  to  embrace  deposits  of 
the  several  metals  or  ores  here  mentioned.  In  the  construction  of  stat- 
utes, general  terms  must  receive  that  interpretation  which  will  include 
all  the  instances  enumerated  as  comprehended  by  them.  The  definitioD 
of  a  lode  given  by  geologists  is  that  of  a  fissure  in  ^^earth^s  cnist 
fiUed  with  mineral  matter,  or  more  acurately,  as  aggregMHilNsf  mineFal 
matter  containing  ores  in  fissures.  (See  Yon  CJotta's  Treatise  on  Ore 
Deposits,  Primers  Translation,  26.)  But  miners  used  the  term  before 
geologists  attempted  to  give  it  a  definition.  One  of  the  witnesses  in 
this  case,  Dr.  Baymond,  who  for  many  years  was  in  the  serrice  of 
the  General  Government  as  commissioner  of  mining  statistics,  and  in 
that  capacity  had  occasion  to  examine  and  report  upon  a  large  num- 
ber of  mines  in  the  States  of  Nevada  and  California)  and  the  Tem- 
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tones  of  Utah  and  Colorado,  says  that  he  has  been  accustomed,  as  a 
mining  engineer,  to  attach  very  Httle  importance  to  those  cases  of  classi- 
fication of  deposits  which  simply  involye  the  referring  of  the  subject 
back  to  verbal  definitions  in  the  books.  The  whole  subject  of  the  claissi- 
fication  of  mineral  deposits  he  states  to  be  one  in  which  the  interests  of  the 
nuner  have  entirely  overridden  the  reasonings  of  the  chemists  and  geolo- 
gists. "The  miners,'*  to  use  his  language,  '^made  the  definition  first. 
Ab  used  by  miners,  before  being  defined  by  any  authority,  the  term  lode 
simply  nieant  that  formation  by  which  the  miner  could  be  led  or  guided. 
It  is  an  alteration  of  the  verb  lead ;  and  whatever  the  miner  could  fol- 
low, expecting  to  find  ore,  was  his  lode.  Some  formation  within  which 
he  could  find  ore,  and  out  of  which  he  could  not  expect  to  find  ore  was 
hifi  lode.''  The  term  lode  slar,  guiding  star,  or  norths  star,  he  adds,  is 
of  the  same  origin.  Cinnabar  is  not  found  in  any  fissure  of  the  earth's 
crust,  or  in  any  lode  as  defined  by  geologists ;  yet  the'  acts  of  Congress 
speak,  as  already  seen,  of  lodes  of  quartz,  or  rock  in  place,  bearing  dn- 
nabar.  Any  definition  of  lode  as  there  used,  whidi  did  not  embrace  de- 
posits of  cinnabar,  would  be  as  defective  as  if  it  did  not  embrace  deposits 
of  gold  or  silver.  The  definition  must  apply  to  deposits  of  all  the  metals 
namel,  if  it  apply  to  a  deposit  of  any  one  of  them.  Those  acts  were 
not  irawn  by  geologists  or  for  geologists ;  they  were  not  framed  in  the 
interests  of  science,  and  consequently  with  scientific  accuracy  in  the  use 
of  terms.  They  were  framed  for  the  protection  of  miners  in  the  claims 
which  they  had  located  and  developed,  and  should  receive  such  a  con- 
struction as  will  carry  out  this  purpose.  The  use  of  the  terms  vein  and 
lode,  in  connection  with  each  otner  in  the  act  of  1866,  and  their  use  in 
connection  with  the  term  ledge  in  the  act  of  1872,  would  seem  to  indi- 
cate that  it  was  the  object  of  the  legislator  to  avoid  any  limitation  in  the 
application  of  the  acts,  which  a  scientific  definition  of  any  one  of  these 
terms  might  impose. 

It  is  difficult  to  give  any  definition  of  the  term  as  understood  and 
used  in  the  acts  of  Congress  which  will  not  be  subject  to  criticism.  A 
fissure  in  the  earth's  crust — an  opening  in  its  rocks  and  strata  made  by 
some  force  of  nature,  in  which  the  mineral  is  deposited — would  seem  to 
be  essential  to  the  definition  of  a  lode  in  the  judgment  of  geologists. 
But  to  the  practical  miner  the  fissure  and  its  walls  are  only  of  import- 
ance as  indicating  the  boundaries  within  which  he  may  look  for  and  rea- 
sonably expect  to  find  the  ore  he  seeks.  A  continuous  body  of  mineral- 
ized rock  lying  within  any  other  well-defined  boundaries  on  the  earth's 
surface  and  under  it  would  equally  constitute  in  his  eyes  a  lode.  We 
are  of  opinion,  therefore,  that  the  term  as  used  in  the  acts  of  Congress 
is  applicable  to  any  zone  or  belt  of  mineralized  rock  lying  with  bound- 
aries clearly,  separating  it  from  the  neighboring  rock.  It  includes,  to 
use  QSB  hab^liUge  cited  by  counsel,  all  deposits  of  mineral  matter  found 
through  a  mineralized  zone  or  belt  coming  from  the  same  source,  im- 
pressed with  the  same  forms,  and  appearing  to  have  been  created  by 
the  same  processes. 

Examinmg,  now,  with  this  definition  in  mind,  the  features  of  the 
zone  whidi  separate  and  distinguish  it  from  the  surrounding  country, 
we  experience  little  difficulty  in  determining  its  character.  We  find 
that  it  is  ccmtained  within  clearly  defined  limits,  and  that  it  bears  un- 
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mistakable  marks  of  origiiiating,  in  all  its  parts,  under  the  influence  of 
the  same  creative  forces.  It  is  bounded  on  the  south  side,  for  its  whole 
length,  at  least  so  far  as  explorations  have  been  made,  by  a  wall  of 
quartzite  of  several  hundred  feet  in  thickness ;  and  on  its  north  aide, 
for  a  like  extent,  by  a  belt  of  clay,  or  shale,  ranging  in  thickness  from 
less  than  an  inch  to  seventy  or  eighty  feet.  At  the  east  end  of  the 
zone,  in  the  Jackson  mine,  the  quartzite  and  shale  approach  so  closely 
as  to  be  serated  by  a  bare  seam,  less  than  an  inch  in  width.  From  that 
point  they  diverge,  until  on  the  surface  in  the  Eureka  mine  they  are 
about  500  feet  apaxt,  and  on  the  surface  in  the  Bichmond  mine  about 
800  feet.  The  quartzite  has  a  general  dip  to  the  north,  at  an  angle  of 
about  45  degrees,  subject  to  some  local  variations,  as  the  course  changes. 
The  clay  or  shale  is  more  perpendicular,  having  a  dip  at  an  angle  of 
about  80  degrees.  At  some  depth  under  the  siuface  these  two  boun- 
daries of  the  limestone,  descending  at  their  respective  angles,  may  come 
together.  In  some  of  the  levels  worked  they  are  now  only  from  two 
to  three  hundred  feet  apart 

The  limestone  found  between  these  two  limits — ^the  wall  of  quartzite 
and  the  seam  of  clay  or  shale — ^has,  at  some  period  of  the  world's 
history,  been  subjected  to  some  dynamic  force  of  nature,  by  which  it 
has  been  broken  up,  crushed,  disintegrated,  and  fissured  in  all  direc- 
tions, so  as  to  destroy,  except  in  places  of  a  few  feet  each,  so  far  as  ex- 
plorations show,  all  traces  of  stratification;  thus  specially  fitting  it, 
according  to  the  testimony  of  the  men  of  science  to  whom  we  have 
listened,  for  the  reception  of  the  mineral  which,  in  ages  past,  came  up 
from  the  depths  below  in  solution,  and  was  deposited  in  it  Evidence 
that  the  whole  mass  of  limestone  has  been,  at  some  period,  lifted  up 
and  moved  along  the  quartzite,  is  found  in  the  marks  of  attrition 
engraved  on  the  rock.  This  broken,  crushed,  and  fissured  condition 
prevades,  to  a  greater  or  less  extent,  the  whole  body,  showing  that  the 
same  forces  which  operated  upon  a  part,  operated  upon  the  whole,  and 
at  the  same  time.  Wherever  the  quartzite  is  exposed  the  marks  of 
attrition  appear.  Below  the  quartzite  no  one  has  penetrated.  Above 
the  shale  the  rock  has  not  been  thus  broken  and  crushed.  Stratification 
exists  there.  If  in  some  isolated  places  there  is  found  evidence  of  dis- 
turbance, that  disturbance  has  not  been  sufficient  to  afifect  the  stratifi- 
cation. The  broken,  crushed,  and  fissured  condition  of  the  limestone 
gives  it  a  specific,  individual  character,  by  which  it  can  be  identified  and 
separated  from  all  other  limestone  in  the  vicinity. 

In  this  zone  of  limestone  numerous  caves  or  chambers  are  found, 
further  distinguishing  it  from  the  neighboring  rock.  The  limestone 
being  broken  and  crushed  up  as  stated,  the  water  from,  above  readily 
penetrated  into  it,  and  operating  as  a  solvent,  formed  these  caves  and 
chambers.  No  similar  cavities  are  found  in  the  rock  beyond  the  shale, 
its  hard  and  unbroken  character  not  permitting,  or  at  least  opposing, 
such  action  from  the  water  above. 

Oxide  of  iron  is  also  found  in  numerous  places,  throughout  the  zone, 
giving  to  the  miner  assurance  that  the  metal  he  seeks  is  in  its  vicinity. 

This  broken,  crushed  and  fissured  condition  of  the  limestone,  the 
presence  of  the  oxides  of  iron,  the  caves  or  chambers  we  have  men- 
tioned, with  the  wall  of  quartzite  and  seam  of  clay  bounding  it,  give  to 
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the  zone,  in  the  eyes  of  the  practical  miner,  an  individuality,  a  oneness, 
as  complete  as  that  which  the  most  perfect  lode  in  a  geological  sense 
ever  possessed.  Each  of  the  characteristics  named,  though  produced 
at  a  different  period  from  the  others,  was  undoubtedly  caused  by  the 
same  forces,  operating  at  the  same  time,  upon  the  whole  body  of  the 
limestone. 

Throughout  this  zone  of  limestone,  as  we  have  already  stated,  mineral 
is  found  in  the  numerous  fissures  of  the  rock.  According  to  the  opinions 
of  all  the  scientific  men  who  have  been  examined,  this  mineraj  was 
brought  up  in  solution  from  the  depths  of  the  earth  below,  and  would 
therefore  naturally  be  very  irregularly  deposited  in  the  fissures  of  the 
crushed  matter,  as  these  fissures  are  in  every  variety  of  form  and  size, 
and  would  also  find  its  way  in  minute  particles  in  the  loose  material  of 
the  rock.  The  evidence  shows  that  it  is  sufficiently  diffused  to  justify 
giving  to  the  limestone  the  general  designation  of  mineralized  matter — 
metal-bearing  rock.  The  three  scientific  experts  produced  by  the  plain- 
tiff, Mr.  Eeyes,  Mr.  Raymond,  and  Mr.  Hunt,  all  of  them  of  large  expe- 
rience and  extensive  attainments,  and  two  of  them  of  national  reputation, 
have  given  it  as  their  opinion,  after  examining  the  ground,  that  the  zone 
of  limestone  between  the  quartzite  and  the  shale  constitutues  one  vein 
or  lode,  in  the  sense  in  which  those  terms  are  used  by  miners.  Mr. 
•Eeyes,  who  for  years  was  superintendent  of  the  mine  of  the  plaintiff, 
concludes  a  minute  discription  of  the  character  and  developments  of 
the  ground,  by  stating  that  in  his  judgment,  according  to  the  customs 
of  miners  in  this  country  and  common  sense,  die  whole  of  that  space 
should  be  considered  and  accepted  as  a  lead,  lode,  or  ledge  of  metal- 
bearing  rock  in  place. 

Dr.  Raymond,  after  giving  a  like  extended  account  of  the  character  of 
the  ground,  and  his  opinion  as  to  the  causes  of  its  formation,  and  stating 
with  great  Diinuteness  the  observations  he  had  made,  concludes  by  an- 
nouncing as  his  judgment,  after  carefully  weighing  all  that  he  had  seen, 
that  the  deposit  between  the  quartzite  and  the  shide  is  to  be  considered 
as  a  single  vein  in  the  sense  in  which  the  word  is  used  by  miners — ^that 
is,  as  a  single  ore  deposit  of  identical  origin,  age,  and  character  through- 
out. 

Dr.  Hunt,  after  stating  the  result  of  his  examination  of  the  ground 
and  his  theory  as  to  the  formation  of  the  mine,  give  his  judgment  as 
follows : 

^  My  conclusion  is  this,  that  this  whole  mass  of  rock  is  impregnated 
with  ore ;  that  although  the  great  mass  of  ore  stretches  for  a  long  dis- 
tance above  horizontally  and  along  an  incline  down  the  foot-wall,  as  I 
have  traced  it,  from  this  deposit  you  can  also  trace  the  ore  into  a  suc- 
cession of  great  cavities  or  bonanzas  lying  irregularly  across  the  lime- 
stone, and  into  smaller  caverns  or  chasms  of  the  same  sort ;  and  that 
the  whole  mass  of  the  limestone  is  irregularly  impregnated  with  the  ore. 
I  use  the  word  impregnated  in  the  sense  that  it  has  penetrated  here  and 
there ;  little  patches  and  stains,  ore- vugs  and  caverns  and  spaces  of  all 
sizes  and  all  shapes,  irregularly  disseminated  through  the  mass.  I  con- 
clude therefore  that  this  great  mass  of  ore  is,  in  the  proper  sense  of  the 
word,  a  great  lode,  or  a  great  vein,  in  the  sense  in  which  the  word  is 
used  by  miners ;  and  that  practically  the  only  way  of  utilizing  this  de- 
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poedt  is  to  treat  the  whole  of  it  as  one  great  ore-bearing  lode  or  mass  of 
rock." 

This  conclusion  as  to  the  zone  constituting  one  lode  of  rock-bearisg 
metal,  it  is  true,  is  not  adopted  by  the  men  of  science  produced  as  wit- 
nesses by  the  defendant,  the  Richmond  company.  These  latter  gentle- 
men, like  the  others,  have  had  a  large  experience  in  the  examination  of 
mines,  and  some  of  them  have  acquired  a  national  reputation  for  their 
scientific  attainments.  No  one  questions  their  learning  or  ability,  or  the 
sincerity  with  which  they  have  expressed  their  convictions.  They  agree 
with  the  plaintifTs  witnesses  as  to  the  existence  of  the  mineralized  zone 
of  limestone  with  an  tmderlying  quartzite  and  an  overlying  shale ;  as 
to  the  broken  and  crushed  condition  of  the  limestone,  and  substantiallj 
as  to  the  origin  of  the  metal  and  its  deposition  in  the  rock.  In  nearly 
all  other  respects  they  disagree.  In  their  judgment,  the  zone  of  lime- 
stone has  no  features  of  a  lode.  It  has  no  continuous  fissilre,  says  Mr. 
King,  to  mai'k  it  as  a  lode.  A  lode,  he  adds,  must  have  a  foot-wall  and 
a  hanging- wall,  and  if  it  is  broad,  these  must  connect  at  both  ends,  and 
must  connect  downwards.  Here  there  is  no  hanging-wall  or  foot- wall; 
the  limestone  only  rests  as  a  matter  of  stratigraphical  fact  on  underlying 
quartzite,  and  the  shale  overUes  it.  And  distinguishing  the  structure  at 
Buby  Hill  from  the  Comstock  lode,  the  same  witness  says  that  the  one 
is  a  series  of  sedimentary  beds  laid  down  in  the  ocean  and  turned  up ; 
the  other  is  a  fissure  extending  between  two  rocks. 

The  other  witnesses  .of  the  defendant,  so  far  as  they  have  expressed 
any  opinion  as  to  what  constitutes  a  lode,  harve  agreed  with  the  views  of 
Mr.  King.  It  is  impossible  not  to  perceive  that  these  cfentlemen  at  all 
times  carried  in  their  minds  the  scientific  definition  of  the  term  as  given 
by  geologists — that  a  lode  is  a  fissure  in  the  earth^s  crust  fiUed  with 
mineral  matter — and  disregarded  the  broader,  though  less  scientific  defi- 
nition of  the  miner,  who  applies  the  term  to  all  zones  or  belts  of  metal- 
bearing  rock  lying  within  clearly-marked  boundaries.  For  the  reasons 
already  stated,  we  are  of  the  opinion  that  the  acts  of  Congress  use  the 
term  in  the  sense  in  which  miners  understand  it. 

If  the  scientific  definition  of  a  lode,  as  given  by  geologists,  could  be 
accepted  as  the  only  proper  one  in  this  case,  the  theory  of  distinct  veins 
existing  in  distinct  fissures  of  the  limestone,  would  be  not  only  plausi- 
ble, but  reasonable ;  for  that  definition  is  not  met  by  the  conditions  in 
which  the  Eureka  mineralized  zone  appears.  But  as  that  definition 
cannot  be  accepted,  and  the  zone  presents  the  case  of  a  lode  as  that 
term  is  understood  by  miners,  the  theory  of  separate  veins,  as  distind; 
and  disconnected  bodies  of  ore,  falls  to  tiie  ground.  It  is,  therefore,  of 
little  consequence  what  name  is  given  to  the  bodies  of  ore  in  the  lime- 
stone ;  whether  they  be  called  pipe  veins,  rake  veins  or  pipes  of  ore,  or 
receive  the  new  designation  suggested  by  one  of  the  witnesses,  they  are 
but  parts  of  one  greater  deposit,  which  permeates,  in  a  greater  or  less 
degree,  with  occasional  intervening  spaces  of  barren  rock,  the  whole  mass 
of  limestone,  from  the  Jackson  mine  to  the  Richmond,  inclusiva 

The  acts  of  Congress  of  1866  and  1872  dealt  with  a  practical  neces- 
sity of  miners ;  they  were  passed  to  protect  locations  on  veins  or 
lodes,  as  miners  understood  those  terms.  Instances  without  number 
exist  where  the  meaning  of  words  in  a  statute  has  been  enlarged  or  re- 
stricted, and  qualified  to  carry  out  the  intention  of  the  legislatnre. 
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The  inquiry,  where  any  uncertainty  exists,  always  is  as  to  what  the 
legislature  intended,  and  when  that  is  ascertained  it  controls.  In  a 
recent  case  before  the  Supreme  Court  of  the  United  States,  singing 
birds  were  held  not  to  be  live  animals  within  the  meaning  of  a  revenue 
act  of  Congress.  (Reiche  t;^.  Smytue,  13  Wall.,  162.)  And  in  a  preyioua 
case,  arising  upon  the  construction  of  the  Oregon  donation  act  of  Con- 
gress, the  term,  a  single  man,  was  held  to  include  in  its  meaning  an 
ttiunarried  woman.  (Silver  vs.  Ladd,  7  Wall.,  319.)  If  any  one  will 
examine  the  two  decisions,  reported  as  they  are  in  Wallace's  Reports,  he 
will  find  good  reasons  for  both  of  them. 

Our  judgment  being  that  the  limestone  zone  in  Buby  Hill,  in  Eureka 
district,  lying  between  the  quartzite  and  the  shale,  constitutes,  within 
the  meaning  of  the  acts  of  Congress,  one  lode  of  rock-bearing  metal, 
we  proceed  to  consider  the  rights  conveyed  to  the  parties  by  their  re- 
spective patents  from  the  United  States.  All  these  patents  are  founded 
upon  previous  locations,  taken  up  and  improved  according  to  the  cus- 
toms and  rules  of  miners  in  the  district.  Each  patent  is  evidence  of  a 
perfected  right  in  the  patentee  to  the  claim  conveyed,  the  initiatory  step 
for  the  acquisition  of  which  was  the  original  location.  If  the  date  of 
such  location  be  stated  in  the  instrument,  or  appear  from  the  record  of 
its  entry  in  the  local  land-office,  the  patent  will  take  effect  by  relation 
as  of  thai  date,  so  far  as  may  be  necessary  to  cut  off' all  intervening 
claimants,  unless  the  prior  right  of  the  patentee,  by  virtue  of  his  earlier 
location,  has  been  lost  by  a  &ulure  to  contest  the  claim  of  the  inter- 
vening claimant,  as  provided  in  the  act  of  1872.  As  in  the  system 
established  for  the  alienation  Of  the  public  lands,  the  patent  is  the  ccm- 
sununation  of  a  series  of  acts,  having  for  their  object  the  acquisition  of 
the  titlo,  the  general  rule  is  to  give  to  it  an  operation  by  relation  at  the 
date  of  the  initiatory  step,  so  far  as  may  be  necessary  to  protect  the 
patentee  against  subsequent  claimants  to  the  same  property.  As  was 
said  by  the  Supreme  Court  in  the  case  of  Sheply  vs.  Cowan,  (1  Otto, 
338,)  where  two  parties  are  contending  for  the  same  property,  the  first 
in  time,  in  the  commencement  of  proceedings  for  the  acquisition  of  the 
title,  when  the  same  are  regularly  followed  up,  is  deemed  to  be  the  first 
in  right. 

But  this  principle  has  been  qualified  in  its  appHcation  to  patents  of 
mining  ground  by  provisions  in  the  act  of  1872,  for  the  settlement  of 
adverse  claims  before  the  issue  of  the  patent  Under  that  aot,  when 
one  is  seeking  a  patent  for  his  mining  location,  and  gives  proper;  notice 
of  the  fact  as  there  prescribed,  any  other  claimant  of  an  unpatented 
location  objecting  to  the  patent  of  the  claim,  either  on  account  of  its 
extent  or  form,  or  because  of  asseiied  prior  location,  must  come  for- 
ward with  his  objections  and  present  tiiem,  or  he  will  afterwards  be 
precluded  from  objecting  to  the  issue  of  the  patent.  While,  therefore, 
the  general  doctrine  of  relation  applies  to  mining  patents  so  as  to  cut 
off  intervening  claimants,  if  any  there  can  be,  deriving  title  from  other 
sources,  such  perhaps  as  might  arise  from  a  subsequent  location  of  school 
warrants  or  a  subsequent  purchase  from  the  State,  as  in  the  case  of 
Heydenfeldt  vs.  Daney  Gold  Mining  Company,  reported  in  the  third 
of  Otto,  the  doctrine  cannot  be  applied  so  as  to  cut  off  the  rights  of  the 
earlier  patentee,  under  a  later  location,  where  no  opposition  to  that  loca- 
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tion  was  made  under  the  statute.     The  silence  of  the  first  locator  is, 
under  the  statute,  a  waiver  of  his  priority. 

But  from  the  view  we  take  of  tiie  rights  of  the  parties  under  their 
respective  patents,  and  the  locations  upon  which  those  patents  were  issued, 
the  question  of  priority  of  location  is  of  no  practical  consequence  in  the 
case. 

The  plaintifT  is  the  patentee  of  several  locations  on  Che  Ruby  Hill 
lode,  but  for  the  purpose  of  this  action  it  is  only  necessary  to  refer  to 
three  of  them — the  patents  for  the  Champion,  the  At  Last,  and  the 
Lupita  or  Margaret  claims.  The  first  of  these  patents  was  issued  in 
1872,  the  second  in  1876,  and  the  third  in  1877.  Within  thd  end  lines  of 
the  locations,  as  patented  in  sJl  these  cases,  when  drawn  down  vertically 
through  the  lode,  the  property  in  controversy  falls.  Objection  is  taken 
to  the  validity  of  the  last  two  patents,  because  the  end  Imes  of  the  sur- 
face locations  patented  are  not  parallel,  as  required  by  the  act  of  1872. 
But  to  this  objection  there  are  several  obvious  answers.  In  the  first 
place  it  does  not  appear  upon  what  locations  the  patents  were  issued. 
They  may  have  been,  and  probably  were,  issued  upon  locations  nuide 
under  the  act  of  1866,  where  such  parallelism  in  the  end  lines  of  the 
surface  locations  was  not  required.  The  presumption  of  the  law  is,  that 
ihe  officers  of  .the  executive  department  specially  charged  with  the 
Bupervisioil  of  applications  for  mining  patents,  and  the  issue  of  such 
patents,  did  their  duty,  and  in  an  action  of  'ejectment  mere  surmises  to 
the  contrary  will  not  be  listened  to.  If  under  any  possible  circum- 
stances a  patent  for  a  location  without  such  paraUelism  may  be  valid 
the  law  will  presume  that  such  circumstances  existed.  A  patent  of  the 
United  States  for  land,  whether  agricultural  or  mineral,  is  somethiog 
upon  which  its  holder  can  rely  for  peace  and  security  in  his  possessioiis. 
In  its  potency  it  is  iron-clad  against  all  mere  speculative  inferences.  In 
the  second  place,  the  provision  of  the  statute  of  1872,  requiring  the  lines 
of  each  chum  to  be  parallel  to  each  other,  is  merely  directory,  and  no 
consequence  is  attached  to  a  deviation  from  its  direction.  Its  object  in 
to  secure  parallel  end  lines  drawn  vertically  down,  and  that  was  effected 
in  these  cases  by  taking  the  extreme  points  of  the  respective  locations 
on  the  length  of  the  lode.  In  the  third  place,  the  defect  alleged  does 
not  concern  the  defendant,  and  no  one  but  the  government  has  the  right 
to  complain. 

The  defendant,  the  Richmond  Mining  Company,  also  holds  several 
patents  issued  to  it  upon  different  locations ;  but  in  this  case  it  spedallT 
rehes  upon  the  patents  of  the  Richmond  and  Tip  Top  claima  It  is 
alleged  that  these  patents  were  issued  upon  locations  made  earher  than 
any  upon  which  the  patents  to  the  plaintiff  were  issued.  Assuming  this 
to  be  the  fact,  and  claiming  from  it  that  the  patents,  by  relation  back  to 
such  locators,  antedate  in  &eir  operation  the  patents  of  the  plaintiff,  and 
the  further  fact  that  the  locations  were  made  under  the  act  of  1866,  the 
defendant  relies  upon  the  facts  assumed  to  defeat  the  pretensions  of  the 
plaintiff.  It  contends  that  inasmuch  as  the  croppings  of  the  vein  it 
works  are  within  the  surface  of  its  patented  locations,  it  can  follow  the 
vein  wherever  it  leads,  though  it  be  outside  of  the  end  lines  of  the  locsr 
tions  when  vertically  drawn  down  through  the  lode.  Its  position  is  that 
whenever  under  the  law  of  1866,  a  location  was  made  on  a  lode  or  reiD, 
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a  right  was  acquired  to  follow  the  vein  wherever  it  might  lead,  without 
regard  to  the  end  lines  of  the  location. 

This  position  is  urged  with  great  persistence  by  one  of  the  counsel  of 
the  defendant,  and  with  the  ability  which  characterizes  all  his  discussions. 

The  second  section  of  the  act  of  1866,  upon  the  provisions  of  which 
this  position  is  based,  provides :  ''  That  whenever  any  person,  or  asso- 
ciation of  persons,  claims  a  vein  or  lode  of  quartz,  or  other  rock  in  place, 
bearing  gold,  silver,  cinnabar,  or  copper,  having  previously  occupied  and 
improved  the  same  according  to  local  customs  or  rules  of  miners  in 
the  district  where  the  same  is  situated,  and  having  expended,  in  actual 
labor  and  improvements  thereon  an  amount  of  not  less  than  one  thou- 
sand dollars,  and  in  regard  to  whose  possession  there  is  no  controversy 
or  opposing  daim,  it  shall  and  may  be  lawful  for  said  claimant,  or  asso- 
ciation of  claimants,  to  file  in  the  local  land-office  a  diagram  of  the  same, 
so  extended,  laterally  or  otherwise,  as  to  conform  to  the  local  laws,  cus- 
toms, and  ruled  of  miners,  and  to  enter  such  tract  and  receive  a  patent 
therefor,  gi:anting  such  mine,  together  with  the  right  to  follow  such 
vein  or  lode,  with  its  dips,  angles,  and  variations,  to  any  depth,  although  it 
may  enter  the  land  adjohiing,  which  land  adjoining  shall  be  sold  subject 
to  this  condition.'^ 

•  It  will  be  seen  by  this  section  that  to.  entitle  a  party  to  a  patent  his 
claim  must  have  been  occumed  and  improved  according  to  the  local  cus- 
toms or  rules  of  miners  o|^e  district,  and  that  his  dii^;ram  of  the  same 
filed  in  the  land-office  in  its  extension,  laterally  or  otherwise,  must  be 
in  conformity  with  them. 

The  rules  of  the  miners  in  the  Eureka  mining  district,  adopted  in 
1865 — ^laws  of  the  district,  as  they  are  termed  by  the  miners — provided 
that  claims  of  mining  ground  ^ould  be  made  by  posting  a  written 
notice  on 'the  claimant's  ledge,  defining  its  boundaries  if  possible ;  that 
each  daim  should  consist  of  two  hundred  feet  on  the  ledge,  but  claim- 
ants might  consolidate  their  claims  by  locating  in  a  common  name,  if  in 
the  aggregate  no  more  ground  was  claimed  than  two  hundred  feet  for 
each  name,  and  that  each  locator  should  be  entitled  to  all  the  dips,  spurs, 
and  angles  connecting  with  his  ledge  ;  and  that  a  record  of  fdl  cliBdms 
should  be  made  withm  ten  days  from  the  date  of  location.  The  rules 
also  allowed  daimants  to  hold  one  hundred  feet  each  side  of  their  ledge 
for  mining  and  building  purposes,  but  declared  that  they  should  not  be 
entitled  to  any  other  ledge  within  this  surface. 

It  will  be  perceived  by  these  rules  that  they  had  reference  entirely  to 
locations  of  daims  on  ledges.  It  would  seem  that  the  miners  of  the 
district  then  supposed  that  the  mineral  in  the  district  was  only  found 
in  veins  or  ledges,  and  not  in  isolated  deposits.  In  February,  1869, 
new  rules  were  added  to  those  previously  passed,  authorizing  the  location 
of  such  deposits.  These  new  rules  provided  that  each  deposit  claim 
should  consist  of  one  hundred  feet  square,  and  that  the  location  should 
take  all  the  mineral  within  the  ground  to  any  depth. 

Under  these  rules  square  locations  and  linear  locations  were  made  by 

parties  through  whom  the  defendant  derives  title  on  what  is  called  the 

Richmond  ledge,  and  linear  locations  were  made  on  what  is  called  the 

Tip  Top  ledge,  with  surface  locations  for  mining  purposes,  both  parties 

'  ^.IfyimiT^g  wim  their  locations  all  dips,  spurs,  and  angles.    It  is  only  of 
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the  linear  locations  we  have  occasion  to  speak ;  it  is  under  them  that 
the  defendant  asserts  title  to  the  premises  in  controversy. 

Now  as  neither  the  rules  of  miners  in  Eureka  mining  district,  nor 
the  act  of  1866,  in  terms,  speak  of  end  lines  to  locations  niade  on  ledges, 
nor  in  terms  impose  any  limitation  upon  miners  following  these  veins 
wherever  they  may  lead,  it  is  contended  that  no  such  limitation  can  he 
considered  as  having  existed  and  he  enforced  against  the  defendant. 
The  act  of  1866,  it  is  said,  recognizes  the  right  of  the  locator  to  follow 
his  vein  outside  of  any  end  lines  drawn  vertically  down,  when  it  permits 
him  to  obtain  a  patent  granting  his  mine,  *'  together  with  the  right  to 
follow  such  vein  or  lode  with  its  dips,  angles,  and  variations  to  any 
depth,  although  it  may  enter  the  land  adjoining,  which  land  adjoining 
shall  be  sold  subject  to  this  condition.*' 

It  is  true  that  end  lines  are  not  in  terms  named  in  the  rules  of  the 
miners,  but  they  are  necessarily  impUed,  and  no  reasonable  construc- 
tion can  be  given  to  them  without  such  implication.  What  the  miners 
meant  by  allowing  a  certain  number  of  feet  on  a  ledge  was  that  each 
locator  might  follow  his  vein  for  that  distance  on  the  course  of  the 
ledge,  and  to  any  depth  within  that  distance.  So  much  of  the  ledge  he 
was  permitted  to  hold  as  lay  within  vertical  planes  drawn  down  throufi^h 
the  end  lines  of  his  location,  and  could  be  measiired  anywhere  by  the 
feet  on  the  surface.  If  this  were  not  so,  he  might  by  the  bend  of  his 
vein  hold  under  the  surface  along  the  course  of  the  ledge  double  and 
treble  the  amount  he  could  take  on  the  surface.  Indeed,  instead  of  be- 
ing limited  by  the  number  of  feet  prescribed  by  the  rules,  he  might  in 
some  cases  oust  all  his  neighbors  and  take  the  whole  ledge.  No  con- 
struction is  permissible  which  yirould  substantially  defeat  the  limitation 
of  quantity  on  a  ledge,  which  was  the  most  important  provision  in  the 
whole  system  of  rules. 

Similar  rules  have  been  adopted  in  numerous  mining-districts,  and 
the  construction  thus  given  has  been  uniformly  and  everywhere  followed. 
We  are  confident  that  no  other  construction  has  ever  been  adopted  in 
any  mining-district  in  California  or  Nevada.  And  the  construction  is 
one  which  the  law  would  require  in  the  absence  of  any  construction  by 
miners.  If,  for  instance,  the  State  were  to-day  to  deed  a  block  in  the 
city  of  San  Francisco  to  twenty  persons,  each  to  take  twenty  feet  front, 
in  a  certain  specified  succession,  each  would  have  assigned  to  him  by 
the  law  a  section  parallel  with  that  of  his  neighbor  of  twenty  feet  in 
width  cut  through  the  block.  No  other  mode  of  division  would  carry 
out  the  grant. 

The  act  of  1866  in  no  respect  enlarges  the  right  of  the  claimant  be- 
yond that  which  the  rules  of  the  mining-district  gave  him.  The  patent 
which  the  act  allows  him  to  obtain  does  not  authorize  him  to  go  out- 
side of  the  end  lines  of  his  claim,  drawn  down  vertically  through  the 
ledge  or  lode.  It  only  authorizes  him  to  follow  his  vein,  with  its  dips* 
angles,  and  variations  to  any  depth,  although  it  may  enter  land  adjoin- 
ing, that  is,  land  lying  beyond  the  area  included  within  his  surface 
hues.  It  is  land  lying  on  the  side  of  the  claim,  not  on  the  ends  of  it, 
which  may  be  entered.  The  land  on  the  ends  is  reserved  for  other 
daimants  to  explore.  It  is  true,  as  stated  by  the  defendant,  that  the 
surface  land  taken  up  in  connection  with  a  linear  location  on  the  ledge 
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or  lode  is,  under  the  act  of  1866,  intended  solely  for  the  convenient 
working  of  the  mine,  and  does  not  measure  the  miner's  right,  either  to 
the  linear  feet  upon  its  course,  or  to  follow  the  dips,  angles,  and  varia- 
tions of  the  vein,  or  control  the  direction  he  shall  take.  But  the  line 
of  location  taken  does  measure  the  extent  of  the  miner's  right.  That 
must  be  along  the  general  course,  or  strike,  as  it  is  termed,  of  the  ledge 
or  lode.  Lines  drawn  vertically  down  through  the  ledge  or  lode  at 
right  angles,  with  a  line  representing  this  general  course,  at  the  ends 
of  the  claimant's  line  of  location,  will  carve  out,  so  to  spcwJc,  a  section 
of  the  ledge  or  lode,  within  which  he  is  permitted  to  work,  and  out  of 
which  he  cannot  pass. 

As  the  act  of  1866  requires  the  applicant  for  a  patent  to  file  in  the 
local  office  a  diagram  of  his  claim,  such  diagram  must  necessarily  pre- 
sent something  more  than  the  mere  linear  location.  It  is  intended  that 
it  should  embrace  the  surface  claimed  for  the  working  of  the  mine.  In 
this  way  each  of  the  patents  of  the  parties  embraces  one  or  more  acres 
and  the  fraction  of  an  acre  of  surface-ground,  and  some  hundred  linear 
feet  on  the  lode. 

The  act  of  1872  preserves  to  the  miner  the  rights  acquired  under  the 
act  of  1866,  and  confers  upon  him  additional  rights.  Under  the  act 
of  1866  he  could  only  hold  one  lode  or  vein,  although  more  than  one 
appeared  within  the  lines  of  his  surface  location.  The  surface-ground 
was  allowed  him  for  the  convenient  working  of  the  lode  or  vein  located, 
and  for  no  other  purpose ;  it  conferred  no  right  to  any  other  lode  or 
vein.  But  the  act  of  1872  alters  the  law  in  this  respect ;  it  grants  to  him 
the  exclusive  right  of  possession  to  a  quantity  of  surface-ground  not  ex- 
ceeding a  'specified  amount,  and  not  only  to  the  particular  lode  or  vein 
located,  but  to  all  other  veins,  lodes,  and  ledges,  the  top  or  apex  of 
which  lies  within  the  surface  lines  of  his  location,  with  the  right  to 
follow  such  veins,  lodes,  or  ledges  to  any  depth.  But  these  additional 
rights  are  granted  subject  to  the  limitation  that  in  foUotnng  the  veins, 
lodes,  or  ledges  the  miner  shall  be  Confined  to  such  portions  thereof 
as  lie  between  vertical  planes  drawn  downward  through  the  end-lines 
of  his  location,  and  a  further  limitation  upon  his  right  in  cases  where 
two  or  more  veins  intersect  or  cross  each  *  other.  The  act  in  terms 
annexes  these  conditions  to  the  possession,  not  only  of  claims  subse- 
quently located,  but  to  the  possession  of  those  previously  located. 
This  fact,  taken  in  connection  with  the  reservation  of  all  rights  acquired 
under  the  act  of  1866,  indicates  that,  in  the  opinion  of  the  legislature, 
no  change  was  made  in  the  rights  of  previous  locators  by  confining 
their  claims  within  the  end  lines.  The  act  simply  recognized  a  pre- 
existing rule,  applied  by  miners  to  a  single  vein  o)c  lode  of  the  locator, 
and  made  it  applicable  to  sJl  veins  or  lodes  found  within  the  sur&ce 
lines. 

Our  opinion,  therefore,  is  that  both  the  defendant  and  the  plaintifi, 
by  virtue  of  their  respective  patents,  whether  issued  upon  locations 
under  the  act  of  1866,  or  under  the  act  of  1872,  were  hmited  to  veins' 
or  lodes  lying  within  planes  drawn  vertically  downward  through  the 
end  lines  of  their  respective  locations;  and  that  each  took  the  ores 
found  within  those  planes  at  any  depth  in  all  veins  or  lodes,  the  apex 
or  top  of  whidi  lay  within  the  surface  lines  of  its  locations. 
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The  question  of  priority  of  location  is,  therefore,  as  akeady  staiecL 
of  no  practical  importance  in  the  case.  This  question  can  only  be  im- 
portant where  the  hues  of  one  patent  overlap  those  of  another  patent 
Here  neither  plaintifT  nor  defendant  could  pass  outside  of  the  end  lines 
of  its  own  locations,  whether  they  were  made  before  or  aQ^er  those  upon 
which  the  other  party  relies.  And  inasmuch  as  the  ground  in  dispute 
Hes  within  planes  drawn  vertically  downward  through  the  end  lines  of 
the  plaintiff's  patented  locations,  our  conclusion  is  that  the  ground  ifi 
the  property  of  the  plainti£E^  and  that  judgment  must  be  for  ite  posses- 
sion in  its  favor. 

The  same  conclusion  would  be  reached  if  we  looked  only  to  the  agree- 
ment of  the  parties  made  on  the  16th  of  June,  1873.  At  that  time  the 
plaintiff  owned  the  patented  claim  called  the  Lookout  claim,  adjoining 
on  the  north  the  Richmond  daun.  The  defendant  had  worked  down 
from  an  incline  in  the  Richmond  and  Tip  Top  into  the  ore  under  the 
surface  lines  of  the  Lookout  patent.  The  plaintiff  thereupon  brought 
an  action  for  the  recovery  of  the  ground  and  the  ores  taken  from  it  A 
compromise  and  settlement  followed,  which  are  contained  in  an  agree- 
ment of  that  dat^  and  were  carried  out  by  an  exchange  of  deeds.  A 
map  or  plat  was  made,  showing  the  different  claims  held  by  the  two 
parties.  A  line  was  drawn  upon  this  map,  on  one  side  of  which  lay  the 
Champion,  the  At  Last,  and  the  Margaret  claims,  and  on  the  other  side 
lay  the  Richmond  and  the  Lookout  claims.  By  the  agreement  of  the 
parties,  the  plaintiff  on  the  one  hand  was  to  convey  to  the  defendant 
the  Lookout  ground,  and  also  all  the  mining  ground  lying  on  the  north- 
westerly side  of  the  line  designated,  with  the  ores,  precious  metalS) 
veins,  lodes,  ledges,  deposits,  dips,  spurs,  or  angles,  on,  in,  or  under  the 
same,  and  to  dismiss  all  pending  actions  against  the  defendant ;  and  on 
the  other  hand,  the  defendant  was  to  pay  to  the  plaintiff  the  sum  of 
$85,000,  and  to  convey  with  warranty  against  its  own  acts,  all  its  right, 
title,  or  interest  in  and  to  all  the  mining  ground  situated  in  the  Eureka 
mining  district,on  the  southeasterly  side  of  the  designated  line,  and  in  and 
to  all  ores,  precious  metals,  veins,  lodes,  ledges,  deposits,  dips,  spurs,  or  an- 
gles, on,  in,  or  under  the  same— ^'  it  being, "  says  the  agreement,  ^'  the  object 
and  intention  of  the  said  parties  hereto  to  confine  the  workings  of  the  party 
of  the  second  part  (the  Richmond  Mining  Company)  to  the  northwesterly 
side  of  the  said  line  continued  downward  to  the  centre  of  the  earth,  whidi 
line  is  hereby  agreed  upon  as  the  permanent  boundary  line  between  the 
claims  of  the  said  parties." 

The  deeds  executed  between  the  parties  the  same  day  were  in  accord- 
ance with  this  agreement.  The  deed  of  the  Richmond  Mining  Company 
to  the  plaintiff  conveyed  all  the  mining  ground  lying  on  the  southeast- 
erly side  of  the  designated  line,  '^together  with  sJl  the  dips,  spurs,  and 
angles,  and  also  all  the  metals,  ores,  gold  and  silver  bearing  quartz, 
rock,  and  earth  therein,  and  all  the  rights,  privileges,  and  franchises 
thereto  incident,  appendant,  and  appurtenant,  or  therewith  usually  had 
and  enjoyed.'' 

The  line  thus  designated,  extended  down  in  a  direct  line  along  the 
dip  of  the  lode,  would  cut  the  Potts  chamber,  and  give  the  ground  in 
dispute  to  the  plaintiff.  That  it  must  be  so  extended,  necessarily  fol- 
lows from  the  character  of  some  of  the  claims  it  divides.    As  the  Kich- 
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mond  and  ihe  Champion  were  vein  or  lode-claims,  a  line  dividing  them 
muBt  be  extended  along  the  dip  of  the  vein  or  lode,  so  far  as  that  goes, 
or  it  will  not  constitute  a  boundary  between  them.  All  lines  dividing 
claima  upon  veins  or  lodes  necessarily  divide  all  that  the  location  on  the 
surface  carries,  and  would  not  serve  as  a  boundary  between  them  if  such 
were  not  the  case.  The  plaintiff  would  therefore  be  the  owner  of  the 
ground  in  dispute  by  the  deed  of  the  defendant,  even  if  it  could  not 
assert  such  ownership  solely  upon  its  patented  locations.  Our  finding 
therefore  is  for  the  plaintiff,  and  judgment  must  be  entered  thereon  in 
its  favor  for  the  possession  of  the  premises  in  controversy. 

FIELD,  PreHding  Justice. 
SAWYER,  Circuit  Judge. 
HTTiLYEB,  District  Judge. 

SUPREME  COURT  OP  THE  UNITED  STATES. 

RICHICOND     MIKING   COMPAKT    OF    NSVADA  VS.     BUBBEA    CONSOLIDATED     IflKUTO 

COMPANT. 

(kfmprcjnim  Une. — A  compromise  agreement  between  two  mining  companies,  by 
which  a  certain  line  was  estabUshed  which  neither  could  cross,  is  coustmed  to 
mean  that  the  Une  must  extend  through  the  property  to  the  centre  of  the  earth 
in  a  plane,  and  not  merely  through  the  surface. 

In  error  to  the  circuit  court  of  the  United  States  for  the  district  of  Nevada. 

Mr.  Chief  Justice  Waite  dehvered  the  opinion  of  the  court. 

This  is  a  suit  of  ejectment  brought  by  the  Eureka  company  against 
the  Richmond,  to  recover  the  possession  of  a  valuable  mining  property. 
The  facts  appearing  in  the  findings,  which,  in  our  opinion,  are  decisive 
of  the  case,  may  be  stated  as  follows : 

In  Buby  Hill,  a  spur  of  Prospect  Mountain,  in  the  Eureka  mining  dis- 
trict, Nevada,  is  a  zone  of  limestone,  running  in  a  northwesterly  and 
southeasterly  direction  for  a  distance  of  a  little  more  than  a  mile.  Un- 
derlying this  zone,  on  the  southerly  side,  is  a  well  defined,  unbroken, 
foot- well  of  quartzite,  several  hundred  feet  thick,  and  with  a  dip  to  the 
northwai'd  of  abo^t  forty-five  degrees.  On  the  northerly  side  is  an 
overhanging  wall  or  belt  of  shale,  also  well  defined  and  generally  un- 
broken, which  dips  at  an  angle  of  about  eighty  degrees,  and  varies  in 
thickness  from  less  than  an  inch  to  seventy  or  eighty  feet  At  the 
easterly  end  of  the  zone  these  walls  of  quartzite  and  shale  approach  so 
closely  as  to  be  separated  only  by  a  seam  less  than  an  inch  in  thickness. 
From  this  point  they  diverge  until  on  the  surface,  at  the  Eureka  mine, 
they  are  about  five  hundred  feet  apart,  and  at  the  Eichmond  about 
eight  hundred.  At  some  depth  below  the  surface  they  must  come  to- 
gether, if  they  continue  to  descend  on  the  same  angle ;  and,  on  some  of 
the  levels  that  have  been  worked,  they  are  already  found  to  be  only 
from  two  to  three  hundred  feet  apart  This  zone  of  limestone,  at  some 
time  since  its  original  deposit,  has  been  broken,  fissured,  and  disinte- 
grated in  all  directions,  so  as  to  destroy,  except  in  a  few  places  of  a  few 
feet  each,  all  traces  of  stratification.  In  this  way  its  original  structure 
and  character  became  totally  changed,  and  it  was  fitted  to  receive  the 
extensive  mineral  deposits  wnich  are  found  in  the  numerous  fissures,  cav- 
erns, and  cavities,  and  in  the  loose  material  of  the  rock,  in  various  forms. 
Sometimes  the  mineral  appears  in  a  series  or  succession  of  ore-bodies, 
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more  or  less  closely  connected  ;  sometinies  in  apparently  isolated  diam- 
bers  and  again  in  small  bodies  and  in  scattered  grains.  Although  bar- 
ren limestone  intervenes,  the  mineral  is  so  generaUy  diffused  throughout 
the  zone  as  to  render  the  whole  mineralized  matter  metal-bearing  rock. 
Bodies  of  ore  appear  in  croppings  on  the  surface  at  various  pointe 
throughout  the  whole  length  of  the  zone,  along  which  mining-claims 
have  been  located.  No  mineral  has  been  found  either  in  the  quartzite 
or  the  shale,  and  no  considerable  indications  of  any  have  been  dis- 
covered within  a  mile  north  or  south  of  the  limestone. 

In  1864  the  miners  of  the  district  adopted  a  system  of  laws  and  re- 
lations for  their  government.  At  that  time  provisions  were  made  for 
ledge  locations  only,  and  in  February,  1869,  it  was  found  necessary  to 
add  some  amendments  to  meet  the  requirements  of  the  district.  This 
was  done  by  a  resolution,  which  contained  a  preamble,  as  follows : 

"Whereas,  explorations  have  made  it  evident  that  the  mineral  in 
Eureka  district  is  found  more  frequently  in  the  form  of  deposits  than  in 
fissure-veins  or  ledges,  and  the  laws  of  the  district  do  not  provide  for 
the  location  of  such  deposits ;  and  whereas,  the  deficiency  in  the  law 
may  give  rise  to  expensive  litigation,  *  *  *  the  miners  of  Eureka  dis- 
trict have  adopted  the  following  amendments  to  the  old  laws  of  the  dis- 
trict." 

The  amendments  were  to  the  effect  that  deposit  claims  might  be  lo- 
cated ;  that  a  deposit  claim  should  consist  of  a  piece  of  ground  one 
hundred  feet  square,  and  be  designated  as  a  "  square ;"  that  under  cer- 
tain circumstances  such  claims  might  be  united ;  and  that  the  owner 
should  be  entitled  to  all  the  mineral  within  his  "ground  to  an  iudefinite 
depth." 

•  On  the  29th  of  May,  1869,  after  this  amendment  of  the  miners*  laws, 
there  was  filed  for  record  in  the  mining  records  of  the  district  a 
"  square  "  location  of  the  Lookout  daim,  being  400  feet  northerly  and 
southerly,  and  200  feet  easterly  and  westerly,  that  is  to  say,  ''one'  hun- 
dred feet  on  each  side  of  the  hill  monuments  for  the  centre,  and  *  *  * 
on  the  north  end  of  Ruby  Hill."  On  the  20th  of  September,  1869,  notice  of 
a  ledge-claim,  called  the  Tip  Top,  was  filed  for  record  in  the  same 
records ;  and  on  the  same  day,  by  other  parties,  another  daim,  the 
Richmond,  for  ''  seven  locations  of  one  hundred  feet  square,"  and  seven 
locations  of  two  hundred  feet  each,  on  the  Richmond  ledge,  more  par- 
ticularly described  ''as  located  and  situated  adjoining  the  Champion 
claim  on  the  south,  and  running  north  from  said  Champion,  and  adjoin- 
ing the  claim  known  as  the  Tip  Top  ledge."  Both  the  Tip  Top  and 
Richmond  claims  included  "  all  dips,  spurs,  and  angles."  The  Tip  Top 
covered  six  hundred  feet  on  the  ledge  and  one  hundred  feet  on  each 
side.     The  Lookout  adjoined  the  Richmond  on  the  north. 

The  Eureka  company,  at  some  time  before  April  26, 1871,  but  at  what 
precise  date  does  not  appear,  became  the  owner  of  the  Champion,  Nnget 
At  Last,  and  Margaret  claims.  The  Champion,  At  Last,  and  Margaret 
adjoined  the  Richmond  and  Lookout  on  the  west.  The  Nuget  adjoined 
the  Champion,  but  its  westerly  line  did  not  extend  to  the  Richmond  as 
originally  located.  The  At  liast  adjoined  the  Champion,  and  the  Mar- 
garet the  At  Last.  The  Nuget  extended  to  and  across  the  line  between 
tiie  zone  of  limestone  and  the  quartzite;  and  the  distance  across  the 
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four  claims  from  the  Nuget,  on  its  southerly  side,  to  the  Margaret,  on 
its  northerly  side,  is  seven  hundred  feet.  It  was  not  found  in  terms  by 
the  court  below  whether  these  claims  extended  the  entire  distance  across 
th^  zone  between  the  quartzite  and  the  shale ;  but  as  it  was  found  that 
the  width  of  the  zone,  at  the  Eureka  mine,  was  five  hundred  feet,  and 
at  the  Richmond  eight  hundred,  the  fair  inference  is  that  the  four  claims 
belonging  to  the  Eureka  covered  substantially  the  entire  surface  of  the 
limestone  between  the  end  lines  of  the  Champion  extended. 

On  the  26th  of  April,  1871,  the  Eureka  company  conveyed  to  the 
Richmond  a  triangular  piece  of  ground  in  the  southwesterly  comer  of 
the  Champion  clfSm,  described  by  metes  and  bounds,  and  in  the  deed 
the  following  provision  was  made : 

^'  But  it  is  expressly  imderstood  and  agreed  that  this  deed  does  not 
convey  or  quit-claim  or  release  any  ores,  precious  metals,  veins,  lodes, 
or  deposits,  dips,  spurs,  or  angles  not  embraced  within  the  above-men- 
tioned boundturies,  and  that  tne  party  of  the  second  part  pElichmond 
company]  agrees  and  covenants,  for  itself,  its  successors  and  assigns, 
to  make  no  claim  hereafter  to  any  ground  or  ore  or  metals  therein  em- 
braced within  the  Nuget,  Champion,  Lookout,  At  Last,  Margaret,  and 
other  mining-claims  and  locations  now  owned  and  possessed  by  the 
party  of  the  first  part,  pSureka  company,]  except  as  to  that  contained 
within 'the  limits  of  Ute  above-described  triangular  piece  of  ground." 

The  Richmond  company,  in  working  its  mine  on  the  Richmond  loca- 
tion, and  in  following  the  vein  which  cropped  out  oa  that  location,  got 
under  the  sturf ace  of  the  Lookout,  which  was  then  owned  by  the  Eureka 
company.  Controversies  arose  between  the  two  companies  as  to  their 
rights  under  their  respective  claims,  which  resulted,  on  the  16th  of  June, 
1873,  in  a  compromii^e,  by  which  a  dividing  line  was  established,  and  the 
Eureka  company  agreed  to  convey  to  the  Richmond  all  the  mining- 
ground  and  claim  lying  on  the  northwesterly  side  of  this  line,  including 
the  Lookout  claim,  and  all  veins,  lodes,  etc.,  and  not  to  protest  against 
any  application  by  the  Richmond  company  for  a  patent  for  the  Richmond 
or  other  claims,  provided  such  applications  did  not  cross  the  line  which 
was  fixed.  The  Richmond  company  agreed  to  convey  to  the  Eureka, 
with  warranty  against  its  own  acts,  all  its  rights,  title,  and  interest  in 
and  to  the  mining-ground  situated  on  the  southeasterly  side  of  the  line 
and  in  and  to  all  ores,  precious  metals,  veins,  lodes,  ledges,  deposits, 
dips,  spurs,  or  angles,  on,  in,  or  under  the  land  or  mining-ground,  or  any 
part  thereof.     Then  follows  in  the  agreement  this  clause  : 

^^It  being  the  object  and  intention  of  the  said  parties  hereto  to  con- 
fine the  workings  of  the  said  party  of  the  second  part  [Richmond  com- 
pany] to  the  northwesterly  side  of  the  said  line  continued  downward 
to  the  centre  of  the  earth,  which  line  is  hereby  agreed  upon  as  the  per- 
manent boundary  line  between  the  claims  of  the  said  parties." 

The  line  thus  established  was  described  as  follows :  ^^  Commencing 
on  the  northeasterly  comer  of  the  Margaret  mining-ground  or  claim, 
*  *  *  running  thence  in  a  southeasterly  direction  along  the  edge  of  said 
Margaret  ground,  the  At  Last  ground,  and  the  Champion  ground  to  a 
point  marked  W.  on  the  map ;  thence  southerly  along  the  edge  of  said 
Champion  ground  to  the  northeasterly  comer  of  the  Nuget  ground,  and 
thence  along  the  edge  of  the  Nuget  ground  to  the  northwesterly  comer 
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thereof."  The  point  W.  was  at  the  beginning  of  the  triangular  piece  of 
ground  conveyed  by  the  Eureka  to  the  lUohmond  in  1871,  and  from 
there  to  the  Nuget  ground  the  hne  was  the  boundary  between  that  tri- 
angle and  the  Champion. 

Deeds  were  executed  to  perfect  the  conveyances  contemplated  by  this 
agreement,  and  on  the  30th  of  April,  1874,  the  Richmond  company  got 
a  patent  for  its  Bichmond  daim  as  surveyed,  "  embracing  a  portion  of 
the  unsurveyed  public  xlomain,  with  the  exclusive  right  of  possession 
and  enjoyment  of  all  the  land  included  within  the  exterior  lines  of  said 
survey  not  herein  expressly  excepted  from  these  presents,  and  of  fire 
hundred  and  one  and  one-half  (501^)  lineal  feet  of  the  said  Richmond 
vein,  lode,  ledge,  or  deposit  for  the  length  hereinbefore  described 
throughout  its  entire  depth,  although  it  may  enter  the  land  adjoining ; 
and  also  of  all  other  veins,  lodes,  ledges,  or  deposits  throughout  their 
entire  depths,  the  tops  or  apexes  of  which  lie  inside  the  exterior  bound- 
ary lines  of  said  survey  at  tiie  surface,  extended  downward  vertically,  al- 
though such  veins,  lodes,  ledges,  or  deposits  in  their  downward  course 
may  so  far  depart  from  a  perpendicular  as  to  extend  outside  the  vertical 
side  lines  of  said  survey :- Providedj  That  the  right  of  possession  hereby 
granted  to  such  outside  parts  of  said  veins,  lodes,  ledges,  or  deposits 
shall  be  confined  to  such  portions  thereof  as  lie  between  vertical  planes 
drawn  downward  through  the  end  lines  of  said  siuvey  at  the  sur&ce,  so 
continued  in  their  own  direction  that  such  vertical  planes  will  intersect 
such  exterior  parts  of  said  veins,  lodes,  ledges,  or  deposits.'' 

Before  this  time,  on  the  16th  of  July,  1872,  the  Eureka  company  got 
a  similar  patent  for  the  Champion  daim ;  and  afterwards,  on  the  12th 
of  December,  1876,  for  the  At  Last  and  the  Nuget.  This  suit  was  be- 
gun on  the  27th  of  March,  1877,  and  on  the  30th  of  the  same  month 
the  Eureka  obtained  a  similar  patent  for  the  Margaret  ' 

The  Richmond  company  is  also  the  owner  of  the  Arctic  and  Utah 
claims,  the  first  filed  for  record  October  4,  1876,  and  the  last  January 
7, 1877. 

The  particular  mining  ground  in  dispute  is  situated  within  the  zone 
of  limestone  which  has  been  described,  and  within  planes  drawn  verti- 
cally down  through  the  end  lines  of  the  Champion  claim  as  patented  to 
the  Eureka  company,  and  within  planes  drawn  vertically  down  through 
the  extreme  points  of  the  patented  locations  of  the  At  Last  and  t^de 
Margaret  claims,  at  right  angles  to  the  course  or  strike  of  the  zone,  and 
produced  so  as  to  follow  its  dip.  The  top  or  apex  of  the  zone  is  within 
the  surface  lines  of  the  patents  to  the  Eureka  company,  and  the  zone 
dips  at  right  angles  to  its  course,  and  on  such  a  dip  extends  under  the 
surface  of  the  Arctic  and  Utah  daims.  The  property  also  lies  on  the 
southeasterly  side  of  the  compromise  line  agreed  on  in  the  settlement  of 
June  16,  1873,  extended  vertically  downward  so  as  to  follow  the  dip  of 
the  zone.  The  end  lines  of  the  surveys  of  the  At  Last  and  Margaret 
daims,  as  patented,  are  not  parallel  with  each  other. 

Upon  these  facts,  we  have  had  no  difficulty  in  reaching  the  conclusion 
that  the  judgment  of  the  court  below,  sustaining  the  title  of  the  Eureka 
company,  was  right.  To  our  minds  there  cannot  be  a  doubt  that  the 
compromise  Hne  was  intended  to  fix  permanently  the  boundary  between 
the  mining  properties  of  the  two  companies  at  that  point.     The  Rich- 


JUDICIAL  DECISIONS.  369 

mond  was  to  oonfine  its  workings  to  the  north  and  west  of  the  line,  and 
the  Eureka  to  the  south  and  east.  The  Eureka  had  abreadj  got  its 
patent  for  the  Champion  daun,  which  must  have  been  older  than  the 
Richmond,  for  the  Bichmond  location  was  bounded  on  the  Champion, 
and,  by  this  patent,  Vas  permitted  to  follow  throughout  their  entire 
depth  all  veins,  lodes,  ledges,  and  deposits,  the  tops,  or  apexes  of  which 
came  to  the  surface  within  the  lines  of  its  survey.  It  is  evident,  also, 
that  the  Bichmond  company  was  seeking  a  similar  patent  for  its  Bieh- 
mond  claim,  as  by  the  terms  of  the  settlement  the  Eureka  was  to  with- 
draw its  opposition ;  and,  in  due  time,  such  a  patent  was  obtained.  The 
Eureka  company  also  pushed  forward  its  applications  for  patents  to  its 
other  claims,  and,  in  the  end,  got  them  all  in  the  same  form,  and  with 
grants  of  the  same  privileges.  In  this  way,  the  companies  secured  from 
tiie  United  States  the  right  to  work  the  entire  metal-bearing  rock,  from 
the  quartzite  to  the  shale,  between  the  end  lines  of  their  patented  pur- 
veys extended  downwards,  and  following  the  dip  of  the  mineralized  lime- 
stone zone.  Their  patents  are  all  alike,  and  their  rights  under  them  the 
same,  save  onlyA  that  the  Eureka  is  confined  in  its  opei-ations  to  the 
southeasterly  side,  and  the  Bichmond  to  the  northwesterly  side,  of  the 
agreed  line. 

In  establishing  this  line  it  is  to  be  presumed  that  the  parties  had  in 
view  the  peculiar  character  of  the  property  about  which  they  had  been 
contending.  They  were  settling,  as  between  themselves,  their  rights  to 
mining  property,  and  for  the  purpose  of  carrying  on  mining  operations 
in  that  locality.  They  must  have  known  perfectly  well,  from  the  obser- 
vations they  had  already  made,  that  but  a  small  part  of  the  immense 
mineral  deposit  in  that  zone  would  probably  be  found  between  the  ex- 
posed surface  of  the  limestone  and  the  quartzite  immediately  under- 
neath. What  they  wanted  was  to  fix  as  between  themselves  their  rights 
in  following  what  is  called  in  the  iindings  ^^  the  zone  of  metamorphosed 
limestone,"  so  as  to  reach  the  anticipated  deposits  in  the  depths  below. 
A.  compromise  which  only  settled  their  controversies  as  to  what  was 
directly  under  the  surface  would  not  have  accomplished  this.  The 
Bichmond  wanted  to  be  reHeved  from  all  embarrassments  in  getting 
under  the  Lookout,  and  it  is  to  be  presumed  the  Eureka  wanted  similar 
privileges  under  the  surface  for  the  Champion  and  its  other  claims.  For 
this  purpose  the  parties  had  to  secure  the  necessary  grants  from  the 
United  States ;  and  the  fair  inference  from  what  was  done  is  that  the 
Eureka  was  not  to  be  interfered  with  in  getting  what  it  could  on  the 
south  and  east  of  the  line,  and  the  Biclunond  was  to  have  the  same 
privilege  on  the  north  and  west. 

The  language  used  is  to  be  construed  with  reference  to  the  peculiar 
property  about  which  the  parties  were  contracting.  Whether  the  lime- 
stone was  or  was  not,  within  the  meaning  of  the  acts  of  Congress  and 
the  understanding  of  miners,  a  single  vein,  lode,  or  ledge,  it  was  all 
mineralized  or  metal-bearing  rock,  as  distinguished  from  the  barren 
walls  in  which  it  was  enclosed.  It  descended  into  the  earth  on  an  angle, 
and  unless  parties  in  working  it  could  follow  its  course  as  it  went  down, 
they  could  not  avail  themselves  to  the  full  extent  of  the  wealth  it  con- 
tained. When,  therefore,  we  find  parties  contending  about  their  rights 
to  its  possession,  and  finally  agreeing  on  a  Une  of  division  between  them- 
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selves  which  shall  be  continued  downwards  towards  the  centre  of  the 
earth,  the  conclusion  is  irresistible  that  the  line  was  to  be  extended 
downwards  through  the  property  in  its  coiirse  towards  the  centre  of  the 
earth.  Anything  less  than  this  would  make  their  settlement  a  mere 
temporary  expedient  to  get  rid  of  a  present  difficulty,  and  leave  their 
most  important  rights  as  much  in  dispute  as  ever.  Such,  we  cannot  be- 
lieve, was  the  understanding. 

This  disposes  of  the  case.  The  Eichmond  company  is  in  no  condi- 
tion to  dispute  the  validity  of  the  Eureka^s  patents  for  the  At  Last  and 
the  Margaret,  because  the  end  lines  of  the  surveys  are  not  parallel,  as  it 
has  agreed  with  Eureka,  for  a  consideration,  not  to  work  in  the  limestone 
to  the  south  and  east  of  the  compromise  line.  Upon  the  face  of  the 
patents  the  United  States  have  granted  to  the  Eureka  the  right  to  all 
veins,  lodes,  and  deposits,  the  tops  or  apexes  of  which  lie  on  the  inside 
of  its  surveys  as  patented,  throughout  their  entire  depth,  and  wherever 
they  may  go,  provided  it  keeps  itself  within  the  end  lines  of  the  sur- 
veys. The  finding  that  the  ground  in  dispute  is  within  the  end  lines, 
and  that  the  apex  is  within  the  surface  lines,  settles  the  rights  of  the 
parties  between  themselves,  as  well  under  their  patents  as  under  their 
compromise  agreement. 

The  judgment  of  the  circuit  court  is  affirmed. 

UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OF  CALIFORNIA. 

« 

NOBTH    NOONDAY    MININO    OOBfPANY    V8.   ORIENT   MINING    OOMPANT. 

Onlif  dtmns  can  looate  mimng-olcUins,— Under  the  act  of  Congress  of  May  10, 
1872,  relating  to  the  public  mineral  lands,  none  but  citizens  of  the  United  States, 
and  those  who  have  declared  their  intention  to  become  such,  can  acquire  sdj 
right  to  such  lands  by  location. 

How  naturcUued,  and  mode  of  proof . — A  foreign-born  son  of  an  alien  may  become 
a  citizen  by  being  naturalized,  or  by  the  naturalization  of  bis  father,  during  his 
minority  ;  but  whether  he  or  his  father  was  so  naturalized  or  not,  is  a  question 
of  fact  for  tlte  jury ;  and  as  tending  to  prove  that  fact,  the  affidavit  of  the 
party  himself  is  under  the  statute  competent  evidence  for  all  purposes  of  said 
act  of  May  10,  1872. 

Power  of  nUnera  to  UmU  tmdth  of  lode-claifiu. — ^By  implication,  the  act  of  Hay  10, 
1872,  confers  upon  the  miners  the  right  to  limit  the  width  of  a  lode-claim  to  25 
feet  on  each  side  of  the  middle  of  the  vein. 

Miners*  ruk%  must  he  in  force, — But  to  be  of  any  validity,  a  role  or  custom  of  minen 
must  not  only  be  established  or  enacted,  bat  must  be  in  force  at  the  time 
and  place  of  &ie  location.  It  does  not,  like  a  statute,  aoqaire  validity  by  the 
mere  enactment,  but  from  customary  obedience  and  aoquiesence  of  the  mineiSH 
It  is  void  whenever  it  falls  into  disuse,  or  is  generally  disregarded. 

Question  of  fact, — It  is  a  question  of  fact  for  the  jury  whether  or  not  a  mining  law 
or  custom  is  in  force ;  but  when  shown  to  have  been  in  force,  the  presamption 
is  that  it  continues  in  force  until  the  contrary  is  proved  ;  and  parol  evidence  is 
admissible  to  show  whether  the  rule  or  custom  is  in  force  or  not. 

DeJiniUon  of  vein  or  lode, — A  vein  or  lode  authorized  to  be  located  is  a  seam  or  fis- 
sure in  the  earth's  crust,  filled  with  quartz  or  some  other  kind  of  rook  in  place, 
carrying  gold,  silver,  or  other  valuable  mineral  deposits  named  in  the  statute.  It 
may  be  very  thin  or  many  feet  thick,  or  irregular  in  thickness ;  and  it  may  be 
rich  or  poor  at  the  point  of  discovery,  provided  it  contains  any  of  the  metals 
named  in  the  statute. 

Discovery  of  a  vein, — No  rights  can  be  acquired  under  the  statute,  by  location,  be> 
fore  the  discovery  of  a  vein  or  lode  within  the  limits  of  the  claim  located. 

Discovery  of  vein  afCer  location. — But  a  location  is  made  valid  by  the  diaooveiy  of  a 
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▼ein  or  lode  at  any  time  after  the  location,  provided  that  snoh  diaooyery  ia  made 
before  any  rights  are  acquired  in  the  same  claim  by  other  persons. 

Other  veins  than  tjiose  disoaoered, — Where  a  valid  location  is  made  npon  a  vein  or  lode 
discovered  the  locator  is  not  only  entitled  to  the  vein  discovered,  bnt  to  every 
other  vein  and  lode  throughout  its  entire  depth,  the  top  or  apex  of  which  lies 
within  the  surface  lines  of  the  claim  extended  vertically  downwards,  to  which  no 
right  had  attached  in  favor  of  other  parties  at  the  time  the  location  became 
valid,  although  such  veins  or  lodes  may  so  far  depart  from  a  perpendicular  as  to 
extend  outside  of  the  vertical  side  lines. 

How  location  to  be  marked. — A  location  of  a  mining-claim  must  be  distinctly  marked 
on  the  ground  so  that  its  boundaries  can  be  readily  traced,  but  the  law  does  not 
define  or  describe  what  kind  of  marks  shall  be  made,  or  upon  what  part  of  the 
ground  or  claim  they  shall  be  placed.  Any  marking  on  the  ffround  claimed  by 
stakes,  mounds,  and  written  notices,  whereby  the  boundaries  can  be  readily 
traced,  is  sufficient.  If  the  centre  line  of  a  location  of  a  lode-claim,  lengthwise, 
be  marked  by  a  prominent  stake  or  monument  at  each  end  thereof,  upon  one  of 
which  is  placed  a  written  notice  showing  that  the  locator  claims  the  length  of  said 
line  upon  the  lode,  from  stake  to  stake,  and  a  specified  number  of  feet  in  width 
on  each  side  of  said  line,  such  location  is  so  marked  that  the  boundaries  may  be 
readily  traced ;  and  so  far  as  the  marking  of  the  location  is  concerned  is  a  suffi- 
cient compliance  with  the  law. 

JR^lht  of  subsequent  locator  to  obfeot. — ^A  subsequent  locator  has  no  right  to  object 
that  the  taet  location  was  not  sufficiently  marked  on  the  ground  at  the  time  of 
the  location  or  before  recording ;  provided,  that  such  first  locati<»i  was  suffi. 
ciently  marked  on  the  ground  before  any  valid  subsequent  location  of  the  same 
claim. 

As  to  record  of  a  mining-claim, — Where  a  rule  or  custom  of  miners,  in  force,  requires 
a  location  to  be  recorded,  such  recording  is  necessary ;  otherwise  not  To  make 
a  valid  record  it  must  contain  the  names  of  the  locators,  the  date  of  the  location, 
and  such  a  description  of  the  claim,  by  reference  to  some  natural  object  or  per- 
manent  monumenf  as  will  identify  the  claim,  but  such  natural  objects  or  perma- 
nent monuments,  are  not  required  to  be  on  the  ground  located,  although  they 
may  be,  and  the  natural  object  may  oonsiBt  of  any  fixed  natural  object ;  and 
saoh  permanent  monument  may  consist  of  a  prominent  post  or  stake  firmly 
planted  in  the  ground,  or  of  a  shaft  sunk  in  the  ground.  If,  by  reference  to  any 
such  natural  object  or  permanent  monument,  the  claim  recorded  can  be  identi- 
fied with  reasonable  certainty,  the  record  will  be  sufficient  in  this  particular ; 
otherwise  not. 

Work  neoeesevry  to  hold  a  claim,— The  statute  requires  one  hundred  dollars*  worth  of 
work  on  each  claim  located  after  May  10,  1872,  in  each  year,  and  in  default 
thereof  auUiorizes  the  claim  to  be  re-located  by  other  parties,  provided  the  first 
locator  has  not  resumed  work  upon  it ;  but  if  the  first  locator  resumes  work  at 
any  time  after  the  expiration  of  the  year,  and  before  any  re-location  is  made,  he 
thereby  preserves  his  right  to  the  clidm ;  and  no  other  person  has  any  right  to 
re-locate  it  after  such  resumption  of  work,  in  good  faith,  by  the  first  locator, 
even  though  the  latter  had  failed  to  perform  any  work  for  the  period  of  one 
year,  or  more,  immediately  before  he  resumed  work. 

As  to  location  and  scUe  by  on  alien. — If,  in  the  attempt  by  an  alien  to  locate  a  claim, 
he  performs  all  the  acts  necessary  to  a  vaUd  location  by  a  citizen,  and  then  con- 
veys such  dium  to  a  citizen,  who  takes  possession  and  continues  to  perform  all 
the  conditions  required  by  law  to  hold  such  claim,  such  citizen  thereby  acquires 
and  holds  a  valid  title  to  ttie  claim  so  located  by  the  alien,  as  against  all  persons 
having  acquired  no  right  therein  before  such  conveyance  by  the  alien. 

Joint  loeationsby  dtixens  and  fUiens. — If  a  citizen  and  an  alien  jointly  locate  a  claim 
not  exceeding  the  amount  of  ground  allowed  by  law  to  one  locator,  such  location 
is  valid  as  to  the  citizen^  and  a  conveyance  from  both  of  such  locators  to  a  citi- 
zen gives  a  valid  title. 

Oorp<yration  when  deemed  a  dtisen. — A  corporation  organized  and  existing  under  the 
laws  of  California  is  to  be  deemed  a  citizen  in  the  sense  of  the  act  of  Congress 
of  May  10,  1872. 

What  is  aUual  possession. — A  person  who  has  purchased  a  mining-claim  which  had 
been  properly  located  and  marked  out  on  the  ground,  and  who  is  personally,  or 
by  agents,  upon  t^e  daim,  working  and  developing  it,  and  keeping  up  the  bound- 
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arj  stakes  and  marks  thereof,  is  not  merely  in  the  oonstmctiye  possessioii  of 
Buoh  claim,  by  virtue  of  mining  laws,  but  is  in  the  actual  possesion  of  the 
whole  claim.  Such  possession  is  a  passesno  peodSf  extending  to  the  boaudaiy 
lines  of  the  claim. 

This  was  an  action  in  the  nature  of  an  action  of  trespass  upon  a  lode 
mining-claim,  in  the  Bodie  mining  district,  California,  in  which  the  de- 
fendant pleaded  title  to  the  locus  in  quo. 

The  following  is  the  charge  to  the  iury  by  Judge  Sawyer  : 

By  an  act  of  Congress,  which  took  effect  May  10,  1872,  all  valuable 
mineral  deposits  in  lands  belonging  to  the  United  States  were  d&dared 
to  be  free  and  open  to  exploration  and  purchase  by  citizens  of  the  United 
States,  and  those  who  have  declared  their  intention  to  become  such,  un- 
der regulations  prescribed  by  law,  and  according  to  the  local  customs  or 
rules  of  miners  in  the  several  mining-districts,  so  far  as  applicable  and 
not  inconsistent  with  the  laws  of  the  United  States. 

In  order  to  acquire  any  right  of  location  and  purchase  under  this  act 
a  party  seeking  to  acquire  such  right  must  either  be  a  citizen  of  the 
United  States,  or  must  have  declared  his  intention  to  become  such.  If, 
therefore.  Smith,  or  any  other  locator  under  whom  plaintiff  claims,  was 
not  a  citizen,  or  had  not  declared  his  intention  tb  become  such  at  the 
time  of  making  his  location,  he  acquired  no  right  under  the  act  by  vir- 
tue of  such  location.  And  whether  Smith,  or  any  other  of  such  locators, 
was  at  the  time  of  his  location  a  citizen,  or  had  declared  his  intention 
to  become  such,  is  a  question  of  fact  for  you  to  determine  from  the  evi- 
dence. All  persons  bom  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  and  none  others,  are  citizens  of  the  United 
States.  A  person  born  in  a  foreign  country,  out  of  the  jurisdiction  of 
the  United  States,  whose  father  is  not  a  citizen  of  the  United  States, 
can  only  become  a  citizen  by  naturalization.  The  foreign-bom  son  be- 
comes a  citizen  by  being  himself  naturalized,  or  by  the  naturalization  of 
his  father  during  the  minority  of  the  son.  If,  therefore,  Smith  was  ahen 
bom,  it  was  necessary  that  he  should  be  naturalized,  or  that  his  father 
should  be  naturalized  during  his  minority,  in  order  to  make  him  a  citizea 
The  statute,  for  the  purpose  of  acquiring  a  mining  location,  makes  the 
affidavit  of  the  party  himself  competent  evidence  of  his  naturalization.  It 
is  for  you  to  determine  the  sufficiency  of  the  evidence  to  establish  the 
fact. 

All  the  locations  under  which  plaintiff  claims  were  made  since  May 
10,  1872 ;  and  at  the  time  they  were  respectively  made  the  statute  au- 
thorized a  claim  to  be  1,500  feet  in  length  along  tiie  vein  or  lode,  and  it 
was  provided  that  "  no  claim  shall  extend  more  than  300  feet  on  each 
side  of  the  middle  of  the  vein  at, the  surface  ;  nor  shall  any  claim  be  lim- 
ited by  any  mining  regulation  to  less  than  25  feet  on  each  side  of  the 
middle  of  the  vein  at  the  surface." 

In  the  absence,  then,  of  any  mining  rule  or  custom  in  force  at  the 
time  of  the  location,  at  the  place  where  it  is  made,  the  location  may  ex- 
tend to  the  distance  of  300  feet  on  each  side  of  the  middle  of  the  vein 
at  the  surface ;  that  is  to  say,  the  claim  may  be  1,500  feet  in  length  alon^ 
the  vein,  by  600  feet  wide,  including  300  feet  on  each  side  of  the  mid- 
dle of  the  vein. 

As  I  construe  the  statute,  however,  and  so  instruct  you,  by  implica- 
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tion,  the  miners  by  a  rule,  regulation,  or  custom,  established  and  in 
force  at  the  time  and  place  of  the  location,  may  hmit  the  width  of  the 
claim  to  25  feet  on  each  side  of  the  middle  of  the  vein  at  the  surface. 
But  such  limitation  to  25  feet  on  each  side,  to  be  valid,  must  be  by  vir- 
tue of  a  rule,  regulation,  or  custom,  which  has  not  only  been  established, 
hut  which  is  actually  in  force  at  the  time  of  the  location.  The  regula- 
tion must  be  in  accordance,  and  not  in  conflict,  with  the  laws  of  the 
United  States  and  of  the  State  of  California ;  and  the  laws  of  California 
provide  that  ^^  in  actions  respecting  mining-claims,  proof  must  be  ad- 
mitted of  the  customs,  usages,  or  regulations,  estabUshed  and  in  force 
at  the  bar  or  diggings  embracing  such  claim  ;  and  such  customs,  usages, 
or  regulations,  when  not  in  conflict  with  the  laws  of  this  State,  must 
govern  the  decision  of  the  action."  This  provision  is  stiU  in  force,  ex- 
cept so  far  as  its  operation  is  hmited  by  the  act  of  Congress. 

One  of  the  locations  under  which  plaintiff  claims  was  made  November 
10, 1875,  and  the  claim  was  re-located  December  15, 1876,  each  time  300 
feet  wide  on  each  side  of  the  lode ;  the  notice  in  terms  purporting  to  lo- 
cate it  under  the  act  of  Congress  allowing  such  location. 

It  is  claimed  by  the  defendant  that  there  was,  at  the  time  of  the  loca- 
tion and  re-location,  a  regulation  in  force  in  that  district,  limiting;  the 
claim  to  50  feet  on  each  side  of  the  vein,  and  that  the  location  of  300 
feet  is  therefore  void.  Now,  whether  there  was  or  not  such  a  regulation 
or  custom  in  force  at  the  time,  is  a  question  of  fact  to  be  found  by  the 
jury,  from  all  of  the  evidence  in  the  case  on  that  point. 
'  The  defendant,  to  show  a  regulation  limiting  the  location  to  50  feet 
on  each  side,  introduced  the  minutes  of  proceedings  of  a  miners^  meet- 
ing in  the  district,  held  July  10,  1860,  in  which  there  is  a  rule  TnaViTig 
such  limitation  'and  minutes  of  meetings  held  at  various  times  subse- 
quently, amending  the  rules,  but  continuing  this  rule  in  force  down  to 
and  including  November  13,  1867,  at  which  time  the  last  action  in  re- 
spect to  modifying  the  rules  and  regulations  was  had  tiU  December  30, 
1876,  which  is  after  said  location  and  re-location  and  nine  years  after  any 
meeting  amending  said  rules.  At  said  meeting  of  December  30,  1876, 
the  miners  declined  to  adopt  *'  the  United  States  mining  laws  ;"  and  no 
action  upon  the  subject  of  rules  is  shown  to  have  been  since  had  by  any 
miners^  meeting. 

The  plaintiif,  to  m^et  this  testimony,  introduced  the  mining  records 
of  the  district,  from  which  it  appears  that  from  and  including  the  year 
1872,  when  the  act  of  Congress  referred  to  took  effect,  and  henceforth 
down  to  the  year  1875,  only  one  quartz  location  was  made  in  the  dis- 
trict, there  being  none  in  1872,  one  in  1873,  in  which  no  width  was 
specified,  and  none  in  the  year  1874 ;  that  during  the  year  1875  eleven 
quartz  locations  were  made,  of  which  nine  were  made  300  feet  wide  on 
each  side  of  the  lode,  and  purported  to  have  been  made  in  pursuance  of 
said  act  of  Congress,  and  two  only  of  fifty  feet  wide  on  each  side,  one 
of  which  two  was  marked  on  the  record  as  abandoned  ;  and  during  the 
year  1876  twenty-five  locations  appear  to  have  been  made,  of  which  five 
were  300  feet  wide  on  each  side  of  the  vein ;  one  an  extension  of  a  six 
hundred  feet  claim  having  no  width  mentioned,  and  the  others  50  feet 
wide  on  each  side,  four  of  which  being  after  the  re-location  by  Lockberg. 
From  this  it  is  argued  by  plaintiff  that  quartz  mining  in  the  district  was 
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practically  abandoned  for  seyeral  years,  and  no  laws  on  the  subject  were 
practically  in  force  ;  that  on  the  return  of  the  miners  and  the  revival  of 
mining  in  1875  the  act  of  Congress  had  been  passed,  and  the  miners  re- 
jSfarded  that  act  as  superseding  the  old  laws  on  this  point,  and  as  au- 
thorizing the  location  of  quartz  claims  300  feet  wide  on  each  side,  and 
in  practice  adopted  and  generally  acquiesced  in  that  rule — ^the  rule  limiir 
ing  the  claims  to  50  feet  by  common  consent,  falling  into  disuse  and 
ceasing  to  be  in  force.  As  held  by  the  supreme  court  of  California,  in 
commenting  upon  the  provision  of  the  State  statute  cited,  ^'  no  distinc- 
tion is  made  by  the  State  statute  between  a  '  custom '  or  '  usage,'  the 
proof  of  which  must  rest  in  parol,  and  a  '  regulation '  which  may  be 
adopted  by  a  miners*  meeting  and  embodied  in  a  written  local  law. 
This  law  does  not,  like  a  statute,  acquire  validity  by  the  mere  enactment, 
but  from  the  customary  obedience  and  acquiescence  of  the  miners  fol- 
lowing its  enactment  It  is  void  whenever  it  falls  into  disuse  or  is  gen- 
erally disregarded.     It  must  not  only  be  established^  but  in  force. 

"  A  custom  reasonable  in  itself  and  generally  observed  will  prevaQ  as 
against  a  written  mining  law  which  has  fallen  mto  disuse.  It  is  a  ques- 
tion of  fact  for  the  jury  whether  the  mining  law  is  in  force  at  any  given 
time."  It  is  for  you,  men,  gentlemen  of  the  jury,  to  determine  whetho* 
this  limitation  to  50  feet  was  actually  in  force  at  the  time  the  two  loca- 
tions, 300  feet  wide  on  each  side  were  made.  The  fact  that  the  rule  in 
question  was  adopted  and  kept  on  foot  in  the  laws  for  a  considerable 
period  of  time  would  be  prima  fade  eyidence,  nothing  to  the  contrary 
appearing,  that  it  was  in  force  at  one  time,  and  being  once  in  force,  a 
presumption  would  arise  that  it  continued  in  force  till  something  appears 
tending  to  show  that  it  had  been  repealed,  or  had  fallen  into  &use  and 
another  practice  been  generally  adopted  and  acquiesced  in.  The  mere 
violation  of  a  rule  by  a  few  persons  only  would  not  abrogate  it,  if  still 
generally  observed.  The  disregard  and  disuse  must  become  so  extensive 
as  to  show  that  in  practice  it  has  become  e^enerally  disused.  Now,  gen- 
tlemen, whether  in  view  of  there  being  few  locations  in  this  district  during 
several  years,  and  none  in  some,  and  of  the  passage  of  the  act  of  Con- 
gress referred  to,  and  the  location,  at  first,  after  the  revival  of  the  mining 
interest  in  1875,  of  most  all  claims,  in  pursuance  of  the  provisions  of 
the  act,.  300  feet  wide  on  each  side,  if  such  be  the  fact,  and  in  view  of 
all  the  circumstances  appearing  in  the  evidence,  it  is  for  you  to  deter- 
mine whether  tiie  50-feet  limitation  had  fallen  into  disuse,  or  was  reaUj 
in  force  at  the  date  of  the  two  locations  in  question.  If  it  was  no^  in 
force,  then,  in  that  particular,  if  otherwise  valid,  the  location  was  good 
and  valid  to  the  full  extent  of  300  feet  on  each  side  of  the  vein.  If 
the  limitation  was  in  force,  then  it  was  void  as  to  the  excess  over  50  feet 
on  each  side  of  the  vein,  but  valid  to  the  extent  of  50  fe^t,  and  no  mors. 

The  statute  also  provides,  gentiemen  of  the  jury,  that  "  no  location 
of  a  mining-claim  shall  be  made  until  the  discovery  of  the  vein  or  lode 
within  the  limits  of  the  claim  located."  So  that  no  rights  can  be  acquired 
under  the  statute  by  a  location  made  before  the  discovery  of  a  vein  or 
lode  within  the  limits  of  the  claim  located.  A  vein  or  lode  authorized  to 
be  located  is  a  seam  or  fissure  in  the  earth's  crust,  filled  with  quartz,  or 
with  some  other  kind  of  rock,  in  place,  carrying  gold,  silver,  or  other 
valuable  mineral  deposits  named  in  me  statute.    It  may  be  very  thin,  and 
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it  may  be  many  feet  thick,  or  thin  in  places — ahnost  or  quite  pinched  out,  in 
miners*  phrase— «nd  in  other  places  widening  out  into  extensive  bodies 
of  ore.  So,  also,  in  places,  it  may  be  quite  or  nearly  barren,  and,  at 
other  places  immensely  rich.  It  is  only  necessary  to  discover  a  genuine 
mineral  vein  or  lode,  whether  small  or  large,  rich  or  poor,  at  the  point 
of  discovery  within  the  lines  of  the  claim  located,  to  entitle  the  miner  to 
make  a  valid  location  including  the  vein  or  lode.  It  mav,  and  often  does, 
require  much  time  and  labor  and  great  expense  to  develop  a  vein  or  lode 
after  discovery  and  location  sufficiently  to  determine  whether  there  is  a 
really  valuable  mine  or  not,  and  a  location  would  be  necessary  before 
incurring  such  expense  in  developing  the  vein  to  secure  to  the  miner 
the  fruits  of  his  labor  and  expense  in  case  a  rich  mine  should  be  devel- 
oped. If,  then,  the  locators  of  the  East  Noonday  North,  for  example, 
discovered  such  a  mineral  vein  or  lode  as  I  have  described,  however  smieJl, 
before  the  location  of  that  claim,  the  location  of  the  claim  embradug 
within  its  lines  the  vein  or  lode  so  discovered,  was  in  this  particular  valid ; 
otherwise  not.  The  same  observation  would  be  true  as  to  each  of  the 
other  claims  held  by  plaintiff. 

I  instruct  you  f urtiier,  that  if  a  party  shoidd  make  a  location  in  all 
other  respects  regular,  and  in  accordance  with  the  laws,  and  the  rules, 
regulations,  and  customs  in  force  at  the  place  at  the  time,  upon  a  sup- 
posed vein,  before  discovering  the  true  vein  or  lode,  and  should  do  suffi- 
cient work  to  hold  the  claim,  and  after  such  location  should  discover  the 
vein  or  lode  within  the  limits  of  the  claim  located,  before  any  other 
party  had  acquired  any  rights  therein,  from  the  date  of  his  discovery 
his  claim  would  be  good  to  the  limits  of  his  claim,  and  the  location 
valid.  So  also,  gentlemen  of  the  jury,  where  a  party  has  made  a  loca- 
tion of  a  mining-claim  upon  a  mineral  vein  or  lode  discovered  by  him^ 
in  all  respects  valid,  he  is  entitled  to  ^*  have  the  exclusive  right  of  pos- 
session and  enjoyment  of  all  the  surface  included  within  the  hnes  of  his 
location,  and  of  all  veins,  lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of  such  surface  lines  ex- 
tended downwards  vertically,  although  such  veins,  lodes,  or  ledges  may 
so  far  depart  from  a  pei-pendicular  in  their  course  downwards  as  to 
extend  outside  the  vertical  side  lines  of  such  surface  location."  That  is 
to  say,  if  the  plaintiffs  or  their  grantors  discovered  a  mineral  vein  or 
lode  in  the  North  Noonday  claim,  and  made  and  have  now  in  all  respects 
a  valid  location  of  that  claim,  then  they  are  not  only  entitled  to  the  par- 
ticular vein  or  lode  so  discovered  and  located  in  said  claim,  but  to  all 
other  minerals,  veins,  lodes,  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  Hes  inside  of  their  surface  lines  extended  verti- 
cally downwards,  to  which  no  right  had  attached  in  favor  of'  other 
parties  at  the  tune  their  location  became  valid,  although  such  veins, 
lodes,  or  ledges  may  so  far  depart  from  a  perpendicular  in  their  course 
downwards  as  to  extend  outside  the  vertical  side  lines  of  the  surface  lo- 
cation. If  the  plaintiff  has  a  vaHd  claim  to  600  feet  wide,  then  its  right 
extends  to  all  such  veins  or  lodes,  under  the  conditions  stated,  so  within 
the  surface  lines  bounding  the  600  feet  drawn  vertically  downwards ; 
and,  if  the  vein  in  question  is  one  of  the  veins  having  its  top  or  apex 
within  such  surface  lines  drawn  vertically  downwards,  its  right  extends 
to  and  includes  that  vein.  If  it  has  a  valid  claim  to  100  feet  wide,  and 
only  so  much,  then  to  such  veins  or  lodes  within  the  100  feet  lines. 
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The  same  principle  and  instruction  applies  to  the  Keystone  and  East 
Noonday  North  claims.  If  the  plaintiff  has  a  vaUd  location  to  those 
claims,  or  either  of  them,  then  it  is  entitled  to  all  the  veins  or  lodes 
under  similar  circumstances,  the  apexes  or  tops  of  which  He  within  the 
surface  lines  of  such  valid  location,  or  locations,  extended  ^verticallj 
downwards. 

The  next  point  to  which  I  shall  call  your  attention,  gentlemen  of  the 
jury,  is  the  location.  To  make  a  valid  location  under  the  statute  it  is 
required  that  "  the  location  must  be  distinctly  marked  on  the  ground, 
so  that  its  boundaries  can  be  readily  i/raced  f"  but  the  law  does  not 
define  or  prescribe  what  kind  of  marks  shall  be  made,  or  upon  what  part 
of  the  ground  or  claim  they  shall  be  placed. 

Any  marking  on  the  ground  claimed,  by  stakes  and  mounds  and  writ- 
ten notices,  whereby  the  bovmdaries  of  the  claim  located  can  he  readUy 
traced,  is  sufficient. 

If  the  centre  line  of  a  location  of  a  lode-claim  lengthwise  along  the 
lode  be  marked  by  a  prominent  stake  or  monument  at  each  end  thereof, 
upon  one  or  both  of  which  is  placed  a  written  notice  showing  that  the 
locator  claims  the  length  of  said  line  upon  the  lode  from  stake  to  stake, 
and  a  certain  specified  number  of  feet  in  width  on  each  side  of  said  line, 
such  location  of  the  claim  is  so  marked  that  the  boundaries  maybe 
readily  traced ;  and,  so  far  as  the  marking  of  the  location  is  concerned, 
is  a  sufficient  compliance  with  the  law. 

If,  therefore,  as  the  testimony  tends  to  show,  the  locator  of  the  North 
Noonday  mining-claim  planted  a  prominent  stake  at  a  shaft  sunk  in  the 
earth  on  a  vein,  lode,  or  ledge,  upon  the  northern  side  of  which  was  placed 
a  notice,  stating  that  he  claimed  fifteen  hundred  feet  on  '^  this  the  Noon- 
day quartz  lode,"  including  all  the  dips,  spurs,  angles,  and  feeders,  to- 
gether with  three  hundred  feet  on  each  side ;  that  said  claim  begins  at 
a  point  in  the  centre  of  a  small  shaft  about  one-fourth  of  a  mile  northerly 
from  Queen  Bee  Hill,  and  extends  thence  in  a  northerly  direction  fifteen 
hundred  feet  to  a  post  and  mound  upon  which  is  inscribed  '*  Noonday 
Quartz  Lode,  Charles  Smith's  Northern  Boundary,"  and  erects  sndi 
mound  and  stake  at  said  northern  botmdary,  and  marks  said  inscription 
thereon,  the  location  is  distinctly  marked  on  the  ground,  so  that  its 
boundaries  can  be  readily  traced  within  the  meaning  of  the  act,  and  is  a 
compliance  with  the  law  in  that  particular.  The  same  principle  is  equally 
applicable  to  the  Keystone  location,  and  to  that  of  the  East  Noonday 
North. 

There  is  testimony  tending  to  show  that  the  rule  and  custom  of 
miners  in  Bodie  district  at  the  time  the  several  locations  under  which 
plaintiff  claims  were  made,  required  mining-claims  to  be  recorded.  If 
you  find  such  to  have  been  the  rule  or  custom  in  force  at  the  time, 
then  a  record  was  necessary.;  otherwise  not. 

In  order  to  make  a  vahd  record  it  was  necessary  for  it  to  contain  the 
name  or  names  of  the  locator  or  locators ;  the  date  of  the  location,  and 
such  a  description  of  the  claim  or  claims  located,  by  reference  to  some 
natural  or  permanent  monument,  as  would  identify  the  daim. 

The  natural  objects  or  permanent  monuments  here  referred  to  are 
not  required  to  be  on  the  ground  located,  although  they  may  be ;  and 
the  natural  object  may  consist  of  any  fixed  natural  object;  and  such 
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permanent  monument  may  consiBt  of  a  prominent  post  or  stake  firmly 
planted  in  the  ground,  or  of  a  shaft  sunk  in  the  ground.  The  record  of 
each  location  of  the  North  Noonday,  Keystone,  and  East  Noonday 
North,  introduced  by  plaintiff  in  evidence,  contained  the  names  of  the 
locators,  the  date  of  theii*  location,  and  a  description  of  the  claim  loca- 
ted by  reference  to  both  a  9haj%  and  to  stakes  planted  in  the  ground 
having  notices  of  the  location  thereon. 

If  you  are  satisfied  from  the  evidence  that  these  records  were  in  fact 
made,  (and  there  is  no  evidence  to  the  contrary,)  and  that  the  descrip- 
tions of  the  several  claims  located  therein  contained,  by  reference  to  the 
natural  and  permanent  monuments  mentioned,  were  such  as  would  iden- 
tify the  claims  with  reasonable  certainty,  then  you  will  find  the  records 
sufficient  and  valid  in  this  particular ;  otherwise  insufficient. 

As  there  has  been  much  comment  upon  the  record  of  the  East  Noon- 
day North  location,  I  think  it  proper  to  call  your^attention  more  particu- 
larly to  it 

The  record  appears  to  be  a  copy  of  the  notice  placed  on  the  claim^ 
and  would  doubtless  so  be  understood  by  a  miner  reading  it  for  infor- 
mation. A  person  reading  the  record  would  be  informed  by  it  that  the 
owners  of  the  Noonday  daim  were  the  claimants,  and  that  the  claim  was 
named  the  East  Noonday  North,  probably  with  reference  to  the  Noon- 
day claim;  that  it  was  located  on  Silver  Hill,  a  natural  weU-known  ob- 
ject ;  that  the  daim  commenced  at  a  stake  with  a  notice  on  it,  of  which 
the  record  is  a  copy,  placed  east  of  the  Noonday  shaft,  which  is  a  per- 
manent object,  having,  as  the  testimony  tends  to  show,  already  existed 
eight  or  ten  years,  and  extended  in  a  northerly  direction  from  the  stake 
fifteen  hundred  feet  by  fifteen  feet  on  each  side. 

There  was,  then,  in  the  record  a  description  of  the  location  with  refer- 
ence to  Silver  Hill,  a  natural  object,  and  the  Noonday  shaft,  a  perma- 
nent object,  and  it  is  for  the  jury  to  determine  whether  a  miner  seeking 
information  from  this  record  could  goto  the  permanent  object,  the  Noon- 
day shaft  on  Silver  Hill,  and  thence  east,  and  find  the  stake  and  notice 
pointing  out  the  location  on  the  ground  with  reasonable  certainty.  If 
80,  the  jury  will  be  justified  in  finding  that  there  is  such  a  description 
of  the  claim  in  the  record  with  reference  to  some  natural  or  permanent 
object,  as  to  identify  it,  and  that  the  location  is  valid  in  this  particular. 
It  was  not  necessary  for  the  claimants  to  finally  mark  the  location  on 
the  ground  till  after  the  record  was  made,  and  the  testimony  tends  to 
show  that  the  location  was  not  fully  completed  until  the  next  day  after 
the  record  was  made,  when  the  locators  planted  this  stake  with  the  no- 
tice on  the  south  line  of  the  claim,  and  of  the  North  Noonday  claim  100 
feet  east  of  the  Noonday  shaft,  with  another  at  the  northerly  end,  and 
that  this  became  the  final  location  on  the  ground,  and  which,  the  testi- 
mony tends  to  show,  was  ever  after  claimed  and  subsequently  sturveyed 
and  stakes  placed  at  the  comers. 

If  the  jury  find  that  the  location  was  at  that  time  actually  marked 
npon  the  ground  by  stakes  and  notices,  so  that  itsi  boundaries  could  be 
readily  traced  in  the  manner  I  before  instructed  you  was  sufficient  with 
reference  to  the  North  Noonday  claim,  then  the  location  was  sufficient 
in  this  particular  also. 

The  testimony  also  tends  to  show  that  prior  to  any  rights  being  ac- 
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quired  by  the  defendant,  plaintifrs  grantors,  in  addition  to  the  lode-line 
stakes  set  up  at  the  location  of  their  several  claims,  planted  other  stakes 
and  monuments  at  the  various  comers  of  their  claims,  thus  forming  a 
parallelogram  Mteen  hundred  feet  long  by  three  hundred  feet  wide,  in- 
cluding the  Keystone,  East  Noonday  Norths  and  a  portion  of  the  orig- 
inal North  Noonday  claims,  with  a  line  of  five  stakes  on  each  end  of  the 
parallelogram,  and  that  they  and  the  plaintiff  renewed  these  stakes  from 
time  to  time  as  they  were  removed  until  the  work  was  commenced  at  the 
combination  shaft,  which  has  ever  since  been  continuous  to  the  present 
time ;  and  it  is  claimed  that  if  there  was  at  the  time  of  the  location  anj 
defect  in  the  marking  on  the  ground,  this  additional  marking  before  any 
rights  were  acquired  by  the  defendant  was  clearly  sufficient  to  vaHdate 
these  claims.  In  regard  to  this  point,  I  instruct  you,  gentlemen,  that  a 
subsequent  locator  cannot  object  that  a  prior  location  of  a  mining-claim 
was  not  sufficiently  marked  on  the  ground  at  the  time  of  its  location, 
provided  such  prior  location  was  sufficiently  marked  on  the  ground  he- 
fore  such  subsequent  locator  made  any  location  or  acquired  any  rights 
in  such  claim. 

The  testimony  tends  to  show,  and  there  is  none  to  the  contrary,  that 
Smith  did  no  work  on  the  North  Noonday  within  the  year  after  he  lo- 
cated it  in  1875,  and  supposing  he  had  forfeited  his  claim,  he  procured 
Lockberg  to  re-locate  it  for  him  and  convey  it  on  December  16, 1876  : 
that  Lockberg  did  so  re-locate  it  on  that  day  andinomediately  conveyed  it 
to  Smith,  who  then,  either  alone,  or  in  connection  with  others  interested 
with  him,  entered  upon  the  claim  and  did  sufficient  work  during  the 
year  to  hold  it  for  that  year  ;  and  that  Smith  paid  the  recording  fees,  $15. 

If  these  be  the  facts,  and  no  other  rights  had  in  the  meantime  at- 
tached— and  there  is  no  evidence  that  any  had  attached — then,  if  the 
location  made  by  Lockberg  was  otherwise  sufficient  and  legal,  and  Lock- 
berg and  Smith  were  American  citizens.  Smith,  by  the  several  proceed- 
ings had  acquired  a  valid  right  to  the  claim. 

The  statute  requires  one  hundred  dollars  in  value  of  work  to  be  done 
on  each  claim  located  after  Mav  10,  1872,  in  each  year,  in  order  to  hold 
it ;  and  in  default  of  such  work  being  done  authorizes  the  claim  to  be 
re-located  by  other  parties,  provided  the  first  locator  has  not  resumed 
work  upon  it.  But  if  the  first  locator  resumes  work  at  any  time  after 
the  expiration  of  the  year  before  other  rights  attach  in  favor  of  re-loca- 
tors, he  preserves  his  daim. 

The  statute  nowhere  authorizes  a  person  to  trespass  upon,  or  to  re- 
locate a  claim,  before  properly  located  by  another,  however  derelict  in 
Eerforming  the  required  work  the  first  locator  may  have  been,  provided 
e  has  returned  and  resumed  work,  and  is  actually  engaged  in  develop- 
ing his  claim  at  the  time  the  second  locator  enters  and  attempts  to  secure 
the  claim. 

It  is  urged  by  defendant  that  Smith  was  not  a  citizen,  and  therefore 
that  he  could  acquire  no  right  by  location.  In  view  of  this  claim,  and 
in  case  you  find  from  the  evidence  this  to  be  the  fact,  I  give  you  this 
further  instruction : 

The  testimony  shows  that  Smith,  at  various  times,  before  defendant 
acquired  any  interest,  conveyed  portions  of  whatever  right  he  had  to 
other  parties  next  hereinafter  named,  and  finally  on  September  28, 1878, 
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conveyed  all  his  renudning  interest  in  all  of  the  claims  by  specific  de- 
scription to  said  parties,  Irwin,  John  and  James  Welch,  and  Patrick 
Clancy,  in  whom,  whatever  interest  had  before  been  acquired  by  virtue  of 
said  several  locations,  at  this  time  had  become  vested. 

If  Smith,  even  though  not  a  citizen,  performed  all  the  acts  necessary 
to  make  a  valid  location,  and  did  the  work  necessary  to  keep  his  claim 
good  had  he  been  a  citizen  until  he  conveyed  to  Irwin  and  others,  and 
if  Irwin  and  his  co-grantees  were  citizens,  and  after  the  conveyance  to 
them  took  possession  and  control,  and  kept  up  the  monuments  and 
markings,  and  performed  the  necessary  conditions  to  keep  the  claims 

food,  then  they  acquired  a  good  and  valid  right  to  the  claim  as  against 
efendant  from  the  date  of  the  conveyance  to  them,  provided  thiat  no 
other  rights  had  attached  in  defendant's  favor  prior  to  such  conveyance 
to  them,  and  such  subsequent  performance  of  said  required  conditions 
by  them. 

The  East  Noonday  North  daim  was  located  by  Welch,  Smith,  and 
Irwin,  November  27,  1877,  before  any  rights  had  been  acquired  by  the 
Orient  company,  defendant  The  claim  contains  no  more  than  one  man 
was  authorized  to  locate.  So  that,  if  one  or  more  of  the  locators  were 
citizens,  in  that  particular  the  location  of  the  daim  was  good  as  to  such 
citizen  or  citizens,  even  though  one  or  more  of  the  others  were  aliens 
and  not  entitled  to  locate.  H,  therefore,  one  or  more  of  these  locators 
were  citizens,  and  the  claim  ¥ras  in  other  particulars  well  located,  and 
the  proper  conditions  performed  to  hold  liie  daim  till  the  subsequent 
conveyance  to  plaintiff,  November  20, 1878,  a  good  title  thereto  as  against 
defendant  passed  to  the  North  Noonday  company,  plaiatiff,  by  that  con- 
veyance. 

The  North  Noonday  Mining  Company,  plaintiff,  is  a  corporation  cre- 
ated and  existing  under  the  laws  of  Califomia,  and  is,  therefore,  to  be 
deemed  a  dtizen  within  the  meaning  of  the  statute,  and,  as  such,  is 
competent  ta  purchase  and  hold  a  mining-claim.  Irwin,  the  Welches, 
and  Clancy,  as  locators  of  the  East  Noonday  North  and  grantees  of 
Smith  of  the  other  claims  and  of  his  interest  in  the  East  Noonday 
North,  held  all  the  interest  in  all  said  claims  acquired  by  the  various 
proceedings  in  question,  and  so  holding  such  interest  on  November  20, 
1878,  conveyed  all  their  interest  in  all  said  claims  to  the  North  Noonday 
MJTiiTig  Company,  plaintiff,  which  thereby  became  vested  with  all  the 
interest  that  could  be  acquired  by  virtue  of  said  transactions.  If,  there- 
fore, the  grantors  of  plaintiff  had  performed  all  the  acts  necessary  for 
a  citizen  to  perform  in  order  to  locate  and  hold  said  several  claims  down 
to  the  date  of  said  conveyance,  and  the  said  plaintiff  took  possession 
and  control  of  said  several  claims  upon  receiving  said  conveyance,  and 
thereafter  kept  the  said  claims  properly  marked  on  the  ground,  and 
performed  all  the  conditions  necessary  to  maintain  their  said  claims, 
then  said  plaintiff  acquired  a  good  title  to  such  of  said  claims  as  were  so 
properly  in  form  located  and  kept  up  as  against  said  Orient  mining 
company,  defendant,  provided  said  defendant  acquired  no  rights  in  said 
claims,or  any  of  them,  prior  to  the  acquisition  of  said  interest  by  said 
plaintiff  through  said  conveyance,  and  sudi  subsequent  acts  of  said 
plaintiff  to  preserve  their  rights  to  said  claims,  even  though  one  or  more 
of  said  original  locators  should  be  found  not  to  have  been  dtizens,  and. 
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on  that  ground,  incompetent  to  acquire  any  title  under  said  act  of  Con- 
gress. 

The  testimony  tends  to  show  various  work  done  on  the  several  daims 
by  the  claimants  Welch,  Smith,  and  others  during  1877  and  1878,  claimed 
by  plaintiff  to  be  sufficient  to  hold  the  claims;  that  Weldi,  in  August, 
1878,  placed  a  line  of  mounds  and  stakes  on  each  end  of  the  several 
claims  50  feet  apart  for  a  distance  of  some  300  feet,  by  way  of  indi- 
cating the  comers  and  end  lines ;  that  Anderson,  on  October  19,  1878, 
measured  off  the  claims  and  again  set  stakes  according  to  the  proper 
measurements ;  that  these  stakes  being  4  inches  square,  3^  feet  high, 
painted  white,  and  marked  so  as  to  indicate  the  comers  and  lode-line  of 
the  said  claims,  were  found  there  by  Scowden  when  he  finally  surveyed 
the  claims  in  the  following  spring  and  located  the  shaft. 

The  testimony  further  tends  to  show — and  as  to  this  part  of  the  testi- 
mony I  believe  there  is  none  to  the  contrary ;  if  there  is  any  you  will 
remember  it — ^that  the  interest  in  all  the  three  claims  having  been  con- 
centrated in  the  plaintiff,  the  North  Noonday  Mining  Co.,  in  the  pre- 
ceding November,  the  plaintiff,  in  March,  1879,  before  any  other  parties 
had  entered  upon  these  daims  or  niade  any  claim  thereto,  located  and 
made  arrangements  te  sink  a  three  compartment  shaft,  known  as  the 
combination  shaft,  for  the  benefit  and  te  be  used  for  the  development  of 
all  the  claims,  and  also  the  Noonday  claim  to  the  south ;  that  machinery 
and  supplies  were  at  once  collected  and  brought  upon  the  ground  for  the 
purpose  of  sinking  said  shaft  and  developing  and  jointly  working  all 
said  claims ;  that  from  that  time  on  the  plaintiff,  by  its  agents  and  sa- 
vants, were  actually  on  the  ground  erecting  machinery  and  buildings, 
exercising  acts  of  ownership  and  dominion  over  the  claims,  daiming 
title  to  the  whole;  that  the  plaintiff  commenced  sinking  the  combination 
shaft  on  or  about  April  5,  1879,  and  from  that  time  to  the  present  has 
been,  by  its  agents  and  servants,  actually  on  the  ground,  constantly  and 
vigorously  prosecuting  the  work  of  developing  and  working  the  mines 
claimed  by  them,  and  constantly  exerdsing  dominion  over  them ;  that  by 
June  1  buildings  and  machinery  had  been  erected  and  brought  upon 
the  ground,  and  supplies  collected  te  the  amount  of  more  than  thirty 
thousand  dollars. 

If  you  find  these  te  be  the  facts,  gentlemen  of  the  jury,  then  there  was 
not  at  this  time  merely  a  constructive  possession  of  these  mining-claims 
by  virtue  of  the  mining  laws  alone,  but  an  actual  occupation  and 
possession,  a  posaessio  pedis,  a  physical  presence  of  the  plaintiff  by  its 
officers,  agents,  and  servants,  actually  controlling  and  dominating  the 
claims  as  early,  at  least,  as  the  month  of  March  or  April,  and  the  domi- 
nation and  possession  extended  te  the  bounds  of  the  claims  as  described 
in  the  conveyance  to  plaintiff,  under  which  it  is  claimed  title,  and  as  in- 
dicated by  the  stakes  planted  by  Anderson  and  found  by  Scowden  to 
mark  the  location,  and  the  notices  stating  the  extent  of  the  daims — ^the 
daims  lying,  the  testimony  tends  to  show,  in  one  body  and  conveyed  br 
one  deed  to  the  same  party,  and  being  developed  by  the  same  means  as 
a  pcurt  of  one  general  syst^n.  If,  therefore,  you  find  from  the  evidence 
that  the  plaint  acquired  and  maintained  a  valid  location  to  all  or  any 
of  these  claims  in  question  by  the  means  in  these  instructions  before  in- 
dicated, and  performed  the  acte  of  possession  just  supposed,  bef<»e 
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any  right  bad  accrued  to  the  defendant,  then,  as  to  such  claim  or  claims, 
the  plaintiff  had  as  against  the  defendant  both  a  good  title  and  rightful 
possession  at  the  time  the  tresspasses  are  alleged  to  have  been  commit- 
ted, and  when  it  is  conceded  that  the  defendant  actually  entered.and 
committed  the  acts  complained  of,  and  you  will  find  for  the  plaintiff  on 
those  points. 

If  you  find  title  and  rightful  possession  in  the  plamtiff  as  just  indi- 
cated, as  to  all  or  any  of  said  mining-claims,  you  will  then  inquire,  whether 
the  vein  or  lode  in  question  which  the  defendant  cut  in  the  head  of  the 
winze  at  the  end  of  its  cross-cut,  called  by  defendant  Orient  lode  No.  3, 
is  one  of  the  veins  or  lodes  discovered  in  any  of  the  claims,  the  right, 
title,  and  possession  to  which  you  find  to  be  in  the  plaintiff  ^as  against 
defendant ;  and  if  you  find  that  it  is  one  of  such  veins  or  lodes,  or  if 
you  find  that  it  is  not  one  of  those  lodes,  but  that  it  has  its  apex  or 
top  within  the  side  lines  of  any  such  claim,  the  title  and  possession  to 
which  you  so  find  to  be  in  the  plaintiff,  drawn  vertically  downwards,  then, 
in  either  case,  it  belongs  to  the  plaintiff,  and  your  verdict  will  be  for 
the  plaintiff.  But  if  you  find  that  si^d  vein  or  lode  so  cut  by  de- 
fendant is  not  one  of  the  veins  or  lodes  discovered  within  any  claim, 
the  title  to  wh^ch  you  find  in  the  plaintiff,  and  that  its  apex  or  top 
is  not  within  the  side  lines  of  any  such  claim  of  plaintiff  drawn 
vertically  downwards,  but  is  a  separate,  independent  vein,  every 
part  of  which  hes  to  the  eastward,  or  outside  of  and  beyond  any  claim, 
the  title  to  which  you  find  to  be  in  plaintiff,  and  no  part  of  the  apex  or 
top  of  which  is  within  the  side  lines  of  such  claim  drawn  vertically  down- 
wards, then  it  does  not  belong  to  plaintiff,  and  your  verdict  will  be  for 
defendant. 

The  verdict  of  the  jury  was  for  the  plaintiff,  with  one  dollar  damages. 

UNITED  STATES   OIBOUIT  COURT,  DISTRICT  OF  OAUFORNIA. 
JTJWTBR   MINING   COMPANY   V8,    BODIE   0ON8.    MININO   COMPANY. 

Length  and  tridth  of  lode-eiaims. — The  act  of  Congress  of  May  10,  1872,  authorizes 
a  claim  to  be  located  1,500  feet  in  length  along|  the  vein,  and  in  the  absence  of 
any  local  rule  or  cne^m,  the  width  of  snoh  claim  may  extend  800  feet  on  each 
side  of  the  middle  of  the  vein  ;  but>  said  act  of  Congress,  by  implication,  au- 
thorizes the  miners  to  limit  the  width  of  such  claims  to  25  feet  on  each  side  of 
the  middle  of  the  vein. 

Mineri  ruies  mugt  be  in  farce. — ^To  be  of  any  validity,  a  rule  or  custom  of  miners 
ma9t  not  only  be  established  or  enacted,  but  must  be  in  foree  at  the  time  and 
place  of  the  location.  It  ceases  to  be  operative  whenever  it  falls  into  disuse,  or 
is  generally  disregarded. 

Mutt  not  eonJUet. — The  rales  and  customs  of  miners  must  not  conflict  with  the  laws 
of  the  United  States,  or  the  laws  of  the  State  in  which  the  claims  are  located. 

Still  in  /ore^.— Section  748  of  the  Code  of  Civil  Procedure  of  California  is  still  in 
force,  except  so  far  as  it  is  limited  by  act  of  Congress  ;  and  no  distinction  is 
made  by  this  provision  of  the  State  statute  between  a  custom  or  usage  proved 
by  parol  evidence  and  a  rule  adopted  by  a  miners*  meeting  and  recorded  in 
writing. 

Quettion  of  fact. — Whether  or  not  a  mining  law  or  custom  is  in  force  at  any  given 
time,  is  a  question  of  fact ;  but  when  wown  to  have  been  in  force,  the  presump- 
tion is  that  it  continues  in  force  until  the  contrary  is  proved. 

Void  for  eoM9»  of  toieZtA.— Where  a  looation,  otherwise  valid,  exceeds  the  width  al- 
lowed by  law,  it  is  void  as  to  the  excess,  but  valid  as  to  the  extent  allowed  by 
law. 
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DisGOfoeryof  a  «an. — ^No  rights  can  1>e  acquired  under  the  statute,  by  location,  before 
the  discovery  of  a  vein  or  lode  within  the  limits  of  the  claim  located. 

Definition  of  vein  or  lode. — A  vein  or  lode  authorized  to  be  located  is  a  seam  or  fis- 
sure in  the  earth's  crust  filled  with  quartz  or  some  other  kind  of  rock  in  place, 
carrying  gold,  silver,  or  other  valuable  mineral  deposits  named  in  the  statute. 
It  may  be  very  thin,  or  many  feet  thick,  or  irregular  in  thickness  ;  and  it  may 
be  rich  or  poor,  provided  it  contains  any  of  the  metals  named  in  the  statute. 
But  it  must  be  more  than  detached  pieces  of  quartz,  or  mere  bunches  of  quartz 
not  in  place. 

Ditoffoery  of  vein  afUr  loeation.-^A  location  is  made  valid  by  the  discovery  of  a  vein 
or  lode  at  any  time  after  the  location,  provided  that  such  discovery  is  made  be- 
fore any  rights  are  acquired  in  the  same  claim  by  other  persons. 

^irst  discoverer, — It  is  not  necessary  that  the  locator  should  be  the  first  discoverer  of 
the  vein ;  but  it  must  be  known  and  claimed  by  him,  in  order  to  give  validity  to 
his  location. 

Other  veins  than  those  discovered. — Where  a  valid  location  is  made  upon  a  vein  or  lode 
discovered,  the  locator  is  not  only  entitled  to  the  vein  discovered,  but  to  every 
other  vein  and  lode  throughout  its  entire  depth,  the  top  or  apex  of  which  lies 
within  the  surface  lines  of  the  claim  extended  vertically  downwards,  to  which  no 
right  had  attached  in  favor  of  other  parties  at  the  time  the  location  became  valid, 
although  such  veins  or  lodes  may  so  far  depart  from  a  perpendicular  as  to  ex- 
tend outside  of  the  vertical  side  Unes. 
X  Soy>  location  to  be  marked. — A  location  of  a  mining-claim  must  be  distinctly  marked 
on  the  ground  so  that  its  boundaries  can  be  readily  traced ;  but  the  law  does  not 
define  or  prescribe  what  kind  of  marks  shall  be  made,  or  upon  what  part  of 
tiie  ground  or  claim  they  shall  be  placed.  Any  marking  on  the  ground  claimed, 
by  stakes,  mounds,  and  written  notices,  whereby  the  boundaries  can  be  readily 
traced,  is  sufficient. 

Bight  of  subsequent  locator  to  obfect. — A  subsequent  locator  has  no  riffht  to  object  that 
the  first  location  was  not  sufficiently  marked  on  the  ground  at  the  time  of  the  lo- 
cation, or  before  recording,  provided  that  such  first  location  was  sufficiently 
marked  on  the  ground  before  any  valid  subsequent  location  of  the  same  claim. 

Obliteration  of  marks. — After  a  location  has  been  lawfully  made  the  right  of  the  lo- 
cator cannot  be  divested  by  the  mere  obliteration  of  the  marks  or  removal  of  the 
stakes  without  his  fault,  he  having  performed  the  other  acts  required  by  the 
statute. 
^  As  to  record. — The  law  of  Congress  requires  no  record  of  a  mining-claim  except  in 
obedience  to  valid  local  rules  or  customs  'of  miners ;  but  when  such  local  mles 
or  customs  require  a  record  it  must  contain  the  names  of  the  locators,  the  date 
of  the  location,  and  such  a  description  of  the  claim  by  reference  to  some  nat- 
ural object  or  permanent  monument  as  will  identify  the  claim ;  but  such  natoial 
objects  or  permanent  monuments  are  not  required  to  (^e  on  the  ground  located, 
although  they  may  be,  and  the  natural  object  may  consist  of  any  &ed  natoral  ob- 
ject ;  and  such  permanent  monument  may  consist  of  a  prominent  post  or  stake 
firmly  planted  in  the  ground,  or  of  a  shaft  sunk  in  the  ground.  If  by  reference 
to  any  such  natural  object  or  permanent  monument  the  claim  recorded  can  be 
identified  with  reasonable  certainty,  the  record  will  be  sufficient  in  this  particu- 
lar ;  otherwise  not. 

Object  and  effect  of  record. — The  object  of  recording  mining-claims  is  to  give  no- 
tice to  o&ers  desiring  to  locate  in  the  vicinity.  The  lan^age  of  the  act  of 
Congress  authorizing  miners  to  make  regulations,  *'  governing  the  location  and 
manner  of  recording,"  implies  that  the  act  of  location  is  distinct  from  that  of 
recording,  except  where  the  regulations  of  miners  make  recording  necessary  to 
constitute  a  location ;  so  that  a  location  may  be  complete  and  vest  the  exclusive 
right  of  possession  before  any  record  thereof  is  made,  unless  recording  is  made 
an  act  of  location,  or  one  of  the  acts  necessary  to  constitute  a  location,  by  min- 
ers' rules  or  regulations. 

ForfeUure  by  failure  to  record. — The  right  to  a  mining-claim  will  not  be  forfeited 
by  a  failure  to  record  the  same  in  the  absence  of  a  miners*  rule  or  regulation 
providing  for  a  forfeiture  on  that  ground. 

Effect  of  actucU  notice. — In  the  absence  of  any  miners'  rule  or  regulation  making 
recording  a  necessary  act  or  condition  of  a  complete  location,  or  providing  for 
a  forfeiture  by  failure  to  record,  a  prior  location  of  a  mining-claim,  without  re- 
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oording  the  Bame,  givee  the  looafor  thereof  the  ezolnsiye  right  to  possefis  and 
enjoy  the  same  as  against  all  persons  haying  actual  notice  of  such  location  and 
the  extent  thereof. 
Work  neeesM/ry  to  hold  a  ekdm, — The  statute  requires  one  hundred  dollars'  worth 
^  of  work  on  each  claim  located  after  May  10,  1872,  in  each  year,  and  in  default 
/^  thereof  authorizes  the  daim  to  he  re-located  by  other  parties,  provided  the  first 
locator  has  not  resumed  work  upon  it.  But  if  the  first  locator  resumes  work  at 
any  time  after  the  expiration  of  the  year,  and  before  any  re-location  is  made,  he 
thereby  preserves  his  claim ;  the  statute  nowhere  authorizes  a  trespass  uponlora 
re-location  of  a  claim  before  located  by  another,  however  derelict  in  performing 
the  required  work  the  first  locator  may  have  been,  provided  he  has  returned  and 
resumed  work,  and  is  actually  engaged  in  developing  his  claim  at  the  time  the 
second  locator  enters  and  attempts  to  secure  the  claim. 
Work  to  hold  adjoining  elaims. — Where  one  person  or  company  pwns  several  contig- 
uous claims,  capable  of  being  advantf^eously  worked  together,  one  general 
system  may  be  adopted  to  work  such  claims ;  and  work  done  according  to  such 
system  for  the  purpose  of  prospecting  or  working  all  such  contis^uous  claims, 
although  done  on  only  one  of  such  diaims,  or  even  outside  of  aSl  of  them,  is 
available  to  hold  all  such  contiguous  claims  intended  to  be  worked  or  prospected 
by  such  general  system. 

Charge  to  the  jury,  March  12,  1881.     Sawyer,  circuit  judge. 

First  in  the  order  of  proceedings  we  would  naturally  consider  the 
questions  that  arise  on  the  plaintiffs  title.  I  do  not  understand  the  de- 
fendant to  insist  that  the  plaintiff  has  not  made  out  a  prima  facie  title 
to  the  ground  covered  by  its  claims,  now  known  as  the  Jupiter  com- 
pany's ground,  embracing  the  four  claims — the  Savage,  the  East  Savage, 
the  Riordan  and  the  Daley.  It  does  claim,  however,  by  its  own  evi- 
dence, to  overthrow  that  title,  by  showing  a  title  in  itseH  prior  to  and 
superior  to  that  title.  JPrima  facie,  I  do  not  understand  the  defendant 
to  claim  that  plaintiff  has  not  shown  its  title  to  these  claims,  but  the 
question  that  arises  on  its  title  is,  is  the  point  on  the  ActaBon  vein  where 
the  acts  complained  of  were  committed  within  the  claims  of  the  plain- 
tiff! Does  the  plaintiff  own  the  lead  at  the  point  where  the  acts  com- 
plained of  were  performed  ?  If  it  does  not,  then  it  has  no  title  to  the 
vein 'worked  upon,  and  it  is  not  injured  by  the  act  of  the  defendant,  and 
your  verdict  must  be  for  the  defendant,  whether  the  defendant  has  shown 
title  to  the  vein  in  question  or  not.  Unless  the  plaintiff  has  title  to  that 
vein,  it  cannot  recover  in  this  action.  That  point,  therefore,  is  an  im- 
portant one  for  you  to  determine,  and  it  is  the  first  question  in  logical 
order  that  arises  in  this  case. 

It  will  be  convenient  for  you  to  dispose  of  this  first ;  I  will,  therefore, 
first  call  your  attention  to  it.  If  you  find  that  point  against  the  plain- 
tiff it  will  be  unnecessary  for  you  to  go  further.  In  order  that  the  plain- 
tiff should  be  the  owner  of  the  Actseon  vein,  it  must  be  one  of  the  veins 
or  ledges  which  was  located  in  one  of  plaintiff's  four  claims,  or  it  must 
have  its  top  or  apex  within  the  side  lines  of  some  one  of  its  claims,  drawn 
vertically  downwards. 

The  first  question,  then,  is,  is  it  one  of  the  ledges  which  plaintiff's 
grantors  located  ?  The  point  where  the  acts  complained  of  were  per- 
formed is  here  (pointing  on  the  model) — ^from  this  point  downwards  in 
what  has  been  termed — and  the  name  may  be  used  to  designate  the  place 
here — the  Acteeon  ledge.  The  plaintiff  insists  on  two  positions :  first, 
that  it  is  the  lode  which  its  grantors  located  in  the  Savage,  and  which 
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claim  WBB  located  on  this  lode  here  which  plaintiff's  counsel  says,  ac- 
cording to  the  strike  of  the  lode,  runs  somewhere  in  this  direction.  The 
plaintiff  does  not  locate  it  on  or  claim  that  it  was  any  other  lode  than 
that,  I  believe.  Then,  is  it  identical  with  the  lode  which  was  located  in 
the  Savage  claim  1  Now,  this  is  known  to  have  been  exposed,  and  is 
seen  only  in  these  two  places.  That  fact,  in  connection  with  the  other 
facts  in  relation  to  the  formation  of  the  country  rock  around  here,  and 
the  other  surrounding  facts,  is  the  fact  from  which  you  must  determine 
that  question — whether  it  is,  or  is  not,  that  lode.  It  is  insisted  on  the 
part  of  the  defendant  that  this  is  a  mere  spur  or  offshoot  of  the  Fortona 
lode ;  if  it  is  not  such  a  spur  or  offshoot,  then,  it  insists,  that  is  an  inde- 
pendent lode  wholly  disconnected  from  any  of  the  other  lodes. 

Now,  gentlemen,  if  that  4s  only  an  offshoot  or  spur  of  the  Fortuna 
lode,  in  such  a  way  as  to  be  simply  part  of  that  lode,  then  the  plaintiff 
has  no  title  to  it,  and  it  claims  none.  It  disclaims  any  title  to  tibe  For- 
tuna lode. 

It  is  for  you  to  determine  from  the  testimony  whether  it  is  part  of  the 
Fortuna  lode,  or  whether  it  is  an  independent  lode,  or  if  it  is  a  part  of 
the  Savage  lode.  If  it  is  a  part  of  that  lode  in  the  Savage,  which  plaintiff 
located,  then,  if  the  plaintiff  has  title  to  the  Savage,  it  has  title  to  that 
vein.  If  it  has  not  title  to  the  Savage,  it  has  not  a  title  to  the  lode  through 
the  Savage ;  or  if  it  is  not  a  part  of  that  lode,  then  plaintiff  has  no  title 
to  it  on  tiiat  ground. 

The  next  question  is,  if  it  is  not  a  part  of  that  lode,  then  has  it  its 
top  or  apex  within  the  .side  lines  of  any  one  of  the  plaintiff's  dauns 
drawn  vertically  downwards  1  Because,  if  it  has,  and  plaintiff  has  a 
valid  title  to  that  claim,  then  it  is  plaintiffs  property.  If  it  has  not  its 
apex  within  the  side  lines  of  any  of  plaintiffs  claims  drawn  vertically 
downwards,  and  is  not  one  of  the  lodes  which  the  plaintiff  actually  lo- 
cated, then  it  has  no  title  to  it. 

Those  are  the  questions  of  fact  for  you  to  determine  on  this  branch  of 
the  case.  You  have  heard  the  testimony,  and  the  comments  of  counsel 
on  it,  and  upon  the  testimony  you  must  determine  the  questions.  It  is 
insisted  by  the  defendant,  if  this  vein  is  not  a  spur  or  offshoot  of  the 
Fortuna  lode,  that  then  it  is  an  independent  lode  ;  and  the  plaintiff  in- 
sists, if  it  is  an  independent  lode,  that  it  has  its  top  or  apex  within  one 
of  its  claims ;  and  the  defendant  insists  that  the  top  or  apex  is  outside 
of  the  plaintiff's' claims. 

If  it  is  an  independent  lode,  the  question  is,  in  what  direction  on  the 
dip  does  it  run,  and  where  is  its  apex  or  top  ?  Mr.  Anderson  and  Mr. 
Whiting  testified  that  at  this  point  here,  with  a  mathematical  instru- 
ment made  and  used  for  that  purpose,  they  measured  the  angles  of  the 
dip,  and  according  to  their  measurement  and  their  testimony  the  dip 
would  carry  it  some  distance  outside  of  the  Daley  claim,  supx>osing  it  to 
run  in  that  direction  to  the  surface.  If  it  is  an  independent  lode,  and 
has  its  top  or  apex  outside  of  the  Daley  claim,  then  it  does  not  belong  to 
the  plaintiff.  If  it  is  inside  of  the  Daley,  if  it  has  its  {op  or  apex  inside 
of  the  Daley  or  Savage,  it  does  belong  to  the  plaintiff,  if  they  have  the 
better  title  to  those  claims. 

Professor  Jenny  and  Mr.  Holmes,  on  the  contrary,  testified  that  thej 
put  a  plumb-line  on  the  vein,  although  they  do  not  profess  to  have 
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meaanred  the  angle,  and  they  say  it  is  nearly  perpendicular  ;  and,  sup- 
poaing  it  to  go  in  that  direction  to  the  sur&ce,  it  would  come  very 
near  to  the  Daley  line,  and  a  little  inside.  Where  the  top  or  apex  is, 
is  for  you  to  determine.  The  plaintiff  claims  that,  owing  to  the  lorma- 
tion  of  the  country  rock,  the  probability  is  the  yein  runs  to  this  point, 
and  then  turns  off  and  runs  into  the  Savage.  The  plaintiff's  theory,  as  I 
understand  the  testimony,  is  that  here  are  two  different  formations. 
This  formation  to  the  eastward  is  a  secondary  formation;  this  to  the 
westward  is  the  primary,  (pointing  to  the  map ;)  that  the  line  of  stratifi- 
cation runs  in  different  directions  in  the  two  formations  there.  That  is 
claimed  to  be  secondary,  (pointing.)  If  you  believe  that  theory  as  to  the 
formation  of  the  rock  here,  and  bBheve  that  the  lodes  found  outdide  or 
to  the  eastward  of  this  blue  day  stratum,  run  in  this  direction,  and  the 
stratification  there  in  the  same  direction  dipping  to  the  west,  and  the 
leads  and  stratification  to  the  westward  in  this  direction,  dipping  to  the 
east,  then  it  will  be  a  question  of  probabilities  for  you  to  determine 
whether  or  not  this  Acteeon  lode  passes  up  and  crosses  over  the  blue 
day  stratum  into  the  other  formation,  thence  following  its  line  of  strat- 
ification to  the  surface ;  or  is  it  more  likely  to  have  pursued  its  course 
in  its  own  formation,  following  the  line  of  its  stratification,  as  this  For- 
tuna  vein  has  apparently  done  here  on  the  same  side  of  the  stratum  of 
blue  day?  This  Fortuna  vein,  it  would  seem,  follows  its  own  formation 
and  line  of  stratification  throughout.  You  are  entitled  to  consider  the 
probability — if  these  are  different  formations,  as  they  say — ^the  proba- 
bihty  whether  the  ActsBon  vein  would  run  in  that  direction  and  pass  out 
here  into  another  formation,  or  whether  it  would  be  confined  to  the  for- 
mation in  which  it  is  found,  and  to  which  it  properly  belongs.  I  can 
give  you  no  further  aid  on  that  question.  You  must  take  the  testimony 
as  you  find  it,  and  view  it  with  a  candid  and  impartial  spirit,  and  give 
sudd  determination  to  the  question  as  you  think  all  the  facts  and  cir- 
cumstances in  the  case  justify.  If,  then,  the  Actsson  vein  is  not  one  of 
the  lodes  located  by  plaintiff;  if  it  has  not  its  top  or  apex  within  the 
side  lines  of  any  one  of  the  daims  of  plaintiff  drawn  vertically  down- 
wards, then  it  is  not  the  plaintiff's  lode,  and  you  will  have  to  find  for 
the  defendant,  whether  the  defendant  owns  it  or  not.  If  you  find  for 
the  defendant  on  that  proposition,  that  disposes  of  the  case,  and  there 
is  no  necessity  to  spend  any  further  time  on  the  other  points  of  the  case. 
If  you  find  for  the  plaintiff,  however,  on  that  issue,  tnat  the  Actaeon  is 
the  lode  that  the  plaintiff  has  located  there  in  the  Savage,  or  has  its  top 
or  apex  within  the  side  lines  of  any  one  of  the  claims  that  the  plaintiff 
owns  drawn  vertically  downward,  it  will  be  necessary  for  you  to  con- 
sider the  defendant's  title — whether  the  defendant  has  an  anterior  ajid  a 
superior  titie ;  otherwise  it  will  not  be  necessary  to  look  at  its  titie.  I 
win  Bay  with  reference  to  this  branch  of  the  case,  that  the  plaintiff 
alleges  this  to  be  its  lode.  It  devolves  upon  plaintiff,  therefore,  to 
show  affirmativdy  to'  you  that  it  is  entitled  to  uiat  lode.  The  burden 
of  proof  is  on  the  plamtiff.  If  it  fails  to  show  it,  or  if  the  testimony  is 
^ually  balanced,  then  you  must  find  for  the  defendant;  because  plain- 
tiff must  show  by  a  preponderance  of  testimony  that  the  lode  is  within 
its  claim.  If  it  fails  on  that,  your  verdict  must  be  for  the  defendant. 
If  you  find  for  the  plaintiff  on  that  point,  as  I  said  before,  it  will  be 
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necessary  to  consider  defendant's  title.  I  will  say,  with  reference  to  the 
defendant,  as  I  said  with  reference  to  the  plaintiff,  when  you  come  to 
the.  defendant's  title  the  burden  of  proof  is  on  the  defendant.  It  de- 
volves on  it  in  the  same  way  by  preponderance  of  evidence  to  show  that 
its  title  is  anterior  and  superior  to  that  of  the  plaintiff. 

Now,  gentlemen,  in  order  that  you  may  know  whether  the  defendant 
has  a  title  or  not,  it  will  be  necessary  for  you  to  be  informed  what  it  is 
necessary  to  do  in  order  to  secure  a  title  to  a  mining-claim. 

By  an  act  of  Congress,  which  took  effect  May  10, 1872,  all  valuable  min- 
eral deposits  in  lands  belonging  to  the  United  States  were  declared  to 
be  free  and  open  to  exploration  and  purchase,  under  regulations  pre- 
scribect  by  law,  and  according  to  the  local  customs  or  rules  of  miners  in 
the  several  districts,  so  far  as  applicable  and  not  inconsistent  with  the 
laws  of  the  United  States. 

The  location  under  which  defendant  especially  claims  was  mode  since 
May  10,  1872,  and  at  the  time  it  was  made  the  statute  of  the  United 
States  authorized  a  claim  to  be  1,500  feet  in  length  along  the  vein  or 
lode,  and  it  was  provided  that  no  claim  '^  shall  extend  more  than  300  feet 
on  each  side  of  the  middle  of  the  vein  at  the  surface ;  nor  shall  any  chum 
be  limited  by  any  mining  regulation  to  less  than  25  feet  on  each  side  of 
the  middle  of  the  vein  at  the  surface." 

In  the  absence,  then,  of  any  mining  rule  or  custom  in  farce  at  the 
time  of  the  location  at  the  place  where  it  is  made,  the  location  may  ex- 
tend to  the  distance  of  300  feet  on  each  side  of  the  middle  of  the  vein  at 
the  sur&«e ;  that  is  to  say,  the  claim  may  be  1,500  feet  in  length  along 
the  vein  by  600  feet  wide,  including  300  feet  on  each  side  of  the  middle 
of  the  vein. 

As  I  construe  the  statute,  however,  and  so  instruct  you  by  implica- 
tion, the  miners,  by  a  rule,  regulation,  or  custom,  established  and  in  force 
at  the  time  and  place  of  the  location,  may  limit  the  width  of  the  claim  to 
25  feet  on  each  side  of  the  middle  of  the  vein  at  the  surface.  But  such 
limitation  to  25  feet  on  each  side,  to  be  valid,  must  be  by  virtue  of  a  rule, 
regulation,  or  custom  which  has  not  only  been  established,  but  which  is 
actually  in  force  at  the  time  of  the  location. 

The  regulation  must  be  in  accordance,  and  not  in  conflict,  with  the 
laws  of  the  United  States  and  of  the  State  of  California ;  and  the  laws  of 
California  provide  that  '*'  in  actions  respecting  mining-claims  proof  must 
be  admitted  of  the  customs,  usages,  or  regulations,  estabUshed  and  in 
force  at  the  bar  or  diggings  embracing  such  claim,  and  such  customs, 
usages,  or  regulations,  when  not  in  conflict  with  the  laws  of  this  State, 
must  govern  the  decision  of  the  action."  This  provision  is  still  in  force 
except  so  far  as  its  operation  is  limited  by  the  act  of  Congress. 

The  Lucky  Jack  location,  under  which  defendant  claims,  was  made 
May  26,  1875,  and  the  claim  was  located  300  feet  wide  on  each  side  of 
the  lode  in  pursuance  of  the  act  of  Congress  allowing  such  location. 

It  is  claimed  by  the  plaintiff  that  there  |was  at  the  time  of  the  loca- 
tion a  regulation  in  force  in  that  district  limiting  the  claim  to  50  feet  on 
each  side  of  the  vein,  and  that  the  location  of  300  feet  is  therefore 
void.  Now,  whether  there  was  or  not  such  a  regulation  or  custom  in 
force  at  the  time,  is  a  question  of  fact  to  be  found  by  the  jury  from  all 
the  evidence  in  the  case  on  that  point. 
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The  plaintiff,  to  show  a  regulation  limiting  the  location  to  50  feet  on 
each  side,  introduced  the  minutes  of  proceedings  of  a  miners'  meeting 
in  the  district,  held  July  10,  1860,  in  which  there  is  a  rule  making  such 
limitation,  and  minutes  of  meetings  held  at  various  times  subsequently 
amendii^^  the  rules,  but  continuing  this  rule  in  force  down  to  and  in-* 
eluding  November  13,  1867,  at  which  time  the  last  action  in  respect  to 
modifying  the  rules  and  regulations  was  had  till  December  30,  1876, 
which  is  a  year  and  seven  months  after  said  location,  and  nine  years  after 
any  meeting  amending  said  rules. 

The  defendant,  to  meet  this  testimony,  introduced  in  evidence  the 
mining  records  of  the  district,  from  which  it  appears  that  no  miners' 
meetiiD^  was  held,  and  no  mining  recorder  was  elected  from  July  3, 1869, 
till  October  9,  1875,  more  than  six  years,  and  that  from  and  including 
the  year  1872,  when  the  act  of  Congress  referred  to  took  effect,  and 
thenceforth  down  to  the  year  1875,  only  one  quartz  location  was  made  in 
the  district-,  there  being  none  after  the  passage  of  the  act  of  Congress 
in  1872 ;  one  in  1873,  in  which  no  width  was  specified,  and  none  in  the 
year  1874;  that  during  the  year  1875  eleven  quartz  locations  were  made, 
of  which  nine  were  made  300  feet  on  each  side  of  the  lode,  and  pm:- 
ported  to  have  been  made  in  pursuance  to  said  act  of  Congress,  and 
two  only  of  50  feet  wide  on  each  side,  one  of  which  two  was  marked  on 
the  record  as  abandoned ;  and  during  the  year  1876  twenty-five  locations 
appear  to  have  ieen  made,  of  which  five  were  six  hundred  feet  wide, 
one  an  extension  of  a  six  hundred  feet  claim  having  no  width  men- 
tioned, and  the  others  fifty  feet  wide  on  each  side.  From  this  it  is 
argued  by  the  defendant  that  quartz  mining  in  the  district,  so  far  as  new 
locations  are  concerned,  was  practically  abandoned  for  several  years,  and 
no  laws  on  the  subject  of  new  locations  were  practically  in  force ;  that 
on  the  return  of  the  miners  and  the  revival  of  mining  in  1875  the  act 
of  Congress  had  been  passed,  and  the  miners  regarded  that  act  as  su- 
perseding the  old  laws  on  this  point,  and  as  authorizing  the  location  of 
quartz  claims  300  feet  wide  on  each  side,  and  in  practice  adopted  and 
generally  acquiesced  in  that  rule  during  the  year  1875,  and  partially  in 
1876,  till  the  meeting  in  December  of  that  year,  the  rule  limiting  the 
claims  to  50  feet  by  common  consent  falling  into  disuse  and  ceasing  to 
be  in  force. 

As  held  by  the  supreme  court  of  California,  in  commenting  upon  the 
provision  of  the  State  statute  cited,  which  is  still  in  force :  '^  No  distinc- 
tion is  made  by  the  State  statute  between  a  custom  or  usage,  the  proof 
of  which  must  rest  in  parol,  and  a  regulation  which  may  be  adopted  by 
a  miners*  meeting,  and  embodied  in  a  written  local  law.  This  law  does 
not,  like  a  statute,  acquire  vaHdity  by  the  mere  enactment,  but  from  the 
customary  obedience  and  acquiescence  of  the  miners  following  the  enact- 
ment. ,  It  is  void  whenever  it  falls  into  disuse,  or  is  generally  disregarded. 
It  must  not  only  be  estabhshed,  but  in  foroe.'^ 

^^  A  custom  reasonable  in  itself  and  generally  observed,  wiQ  prevail  as 
against  a  written  mining  law,  which  has  fallen  into  disuse.  It  is  a  ques- 
tion of  fact  for  the  jury  whether  the  mining  law  is  in  force  at  any  given 
time." 

It  is  for  you,  then,  gentlemen  of  the  jury,  to  determine  whether  this 
limitation  to  50  feet  was  actually  in  force  at  the  time  the  location  of  the 
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Lucky  Jack,  300  feet  wide  on  each  side,  was  made.  The  fact  that  the 
rule  in  question  W8U3  adopted  and  kept  on  foot  in  the  laws  for  a  consid- 
erable period  of  time  would  be  prima  facie  evidence,  nothing  to  the 
contrary  appearing,  that  it  was  in  force  at  one  time  ;  and  being  once  in 
force  a  presumption  would  arise  that  it  continued  in  force  till  something 
appears  tending  to  show  that  it  had  been  repealed,  or  had  fallen  into 
disuse,  and  another  practice  been  generally  adopted  and  acquiesced  in. 
The  mere  violation  of  a  rule  by  a  few  persons  only  would  not  abrogate 
it,  if  still  generally  observed.  The  disregard  and  disuse  must  become 
so  extensive  as  to  show  that  in  practice  it  has  become  generally  disused. 
Now,  gentlemen,  whether  in  view  of  there  being  few  locations  in  this 
district  during  several  years,  and  none  in  some,  and  of  the  passage  of 
the  act  of  Congress  referred  to,  and  the  location  at  first,  after  the  revival 
of  the  mining  interest  in  1875,  of  almost  all  claims,  in  pursuance  of  the 
provisions  of  the  act,  300  feet  wide  on  each  side,  if  such  be  the  fact,  and 
in  view  of  all  the  circumstances  appearing  in  the  evidence,  it  is  for  you 
to  determine  whether  the  50'feet  limitation  had  fallen  into  disuse,  or 
was  really  in  force  at  the  time  of  the  location  in  question.  If  it  was 
not  in  force,  then,  in  that  particular,  if  otherwise  valid,  the  location  was 
good  and  valid  to  the  f uU  extent  of  300  feet  on  each  side  of  the  vein.  If 
the  limitation  was  in  force,  then  it  was  void  as  to'the  excess  over  50  feet 
on  each  side  of  the  vein,  but  vaHd  to  the  extent  of  50  feet  and  no  more. 

The  statute  also  provides,  gentlemen  of  the  jury,  that  "  no  location 
of  a  mining-claim  shall  be  made  until  the  discovery  of  the  vein  or  lode 
within  the  limits  of  the  claim  located."  So  that  no  rights  can  be  acquired 
under  the  statute  by  a  location  made  before  the  discovery  of  a  vein  or 
lode  within  the  limits  of  the  claim  located.  A  vein  or  lode  authorized 
to  be  located  is  a  seam  or  fissure  in  the  earth's  crust  filled  with  quartz, 
or  with  some  other  kind  of  rock  in  place,  carrying  gold,  silver,  or  other 
valuable  mineral  deposits  named  in  the  statute.  It  is  not  enough  to 
discover  detached  pieces  of  quartz,  or  mere  bunches  of  quartz  not  in 
place. 

The  vein,  however,  may  be  very  thin,  and  it  niay  be  many  feet  thick, 
or  thin  in  places — ^almost  or  quite  pinched  out,  in  miners'  phrase — and 
in  other  places  widening  out  into  extensive  bodies  of  ore.  So,  also,  in 
places  it  may  be  quite  or  nearly  barren,  and  at  other  places  immenselj 
rich.  It  is  only  necessary  to  discover  a  genuine  mineral  vein  or  lode, 
whether  small  or  large,  rich  or  poor,  at  the  point  of  discovery  within 
the  lines  of  the  claim  located,  to  entitle  the  miner  to  make  a  valid  loca- 
tion, including  the  vein  or  loda  It  may,  and  often  does,  require  much 
time  and  labor  and  great  expense  to  develop  a  vein  or  lode  after  dis- 
covery and  location,  sufficiently  to  determine  whether  there  is  a  really 
valuable  mine  or  not,  and  a  location  would  be  necessary  before  incur- 
ring such  expense  in  developing  the  vein  to  secure  to  the  miner  the 
fruits  of  his  labor  and  expense  in  case  a  rich  mine  should  be  developed. 
If,  then,  the  locators  of  the  Lucky  Jack  discovered  such  a  mineral  vein 
or  lode  as  I  have  described,  however  small,  before  the  location  of  that 
claim,  the  location  of  the  claim  embracing  within  its  lines  the  vein  or 
lode  so  discovered  was  in  this  particular  valid;  otherwise  not.  The 
same  observation  would  be  true  as  to  each  of  the  other  claims  held  by 
the  plaintiff  or  defendant. 
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The  defendant  claims  that  its  grantor  discovered  such  a  vein  or  lode 
as  I  have  described  in  Lucky  Jack,  shaft  No.  1.  You  have  heard  the 
testimony  on  the  point,  and  it  is  for  you  to  determine  whether  they  did 
or  not.  If  they  did,  then  the  location  is  good  iu  that  respect ;  otherwise 
it  is  not. 

It  is  not  necessary  that  the  locator  should  be  the  first  discoverer  of 
the  vein,  but  it  must  be  known  to  him,  and  claimed  by  him,  in  order  to 
give  validity  to  the  location.  I  instruct  you  further  that  if  a  party 
should  make  a  location  la  all  other  respects  regular,  and  in  accordance 
with  the  laws  and  the  rules,  regulations,  and  customs  in  force  at  the 
place  at  the  time,  upon  a  supposed  vein  before  discovering  the  true 
yein  or  lode,  and  should  do  sufficient  work  to  hold  the  claim,  and  after 
such  location  should  discover  the  vein  or  lode  within  the  limits  of  the 
daim  located,  before  any  other  party  had  acquired  any  rights  therein, 
from  the  date  of  his  discovery  his  claim  would  be  good  to  the  limits  of 
his  claim,  and  the  location  valid. 

The  defendant  also  claims  that  its  grantors  discovered  veius  in  shaft 
No.  2  and  its  drifts  and  cross-cuts,  long  before  plaintiff  acquired  any 
rights  in  the  ground.  If  so,  the  claim  is  good  in  that  particidar.  Sim- 
ilar discoveries  are  claimed  to  have  been  made  by  its  grantors  in  the 
Warren  Loose  shaft,  drift,  winze,  etc. 

So,  also,  gentlemen  of  the  jury,  where  a  party  has  made  a  location 
upon  a  mineral  vein  or  lode  discovered  by  him  in  all  respects  valid,  he 
is  entitled  to  "  have  the  exclusive  right  of  possession  and  enjoyment 
of  all  the  surface  included  within  the  lines  of  his  location,  and  of  all 
veins,  lodes,  and  ledges  throughout  their  entire  depth,  the  top  or  apex, 
of  which  lies  inside  of  such  surface  lines  extended  downwards  vertic^ly 
although  such  veins,  lodes,  or  ledges  may  so  far  deppxt  from  a  perpen- 
dicular in  their  course  downwards  as  to  extend  outside  the  vertical  lines 
of  such  surface  location." 

That  is  to  say,  if  the  defendant  or  its  grantors  discovered  a  mineral 
vein  or  lode  in  me  Lucky  Jack  claim,  and  made  and  has  now,  in  all  re- 
spects, a  valid  location  of  that  claim,  then  it  is  not  only  entitled  to  the 
particular  vein  or  lode  so  discovered  and  located  in  said  claim,  but  to  all 
other  mineraJs,  veins,  lodes,  and  ledges  throughout  their  entire  depth,  the 
top  or  apex  of  which  lies  inside  of  its  surface  lines  extended  vertically 
downwards,  to  which  no  right  had  attached  in  favor  of  other  parties  at 
the  time  its  location  became  vaJid,  although  such  veins,  lodes,  or  ledges 
may  so  far  depart  from  a  perpendicular  in  their  course  downwards  as  to 
extend  outside  the  vertical  side  lines  of  the  surface  location.  If  the  de- 
fendant has  a  valid  claim  to  600  feet  wide,  then  its  right  extends  to  all 
such  veins  or  lodes,  under  the  conditions  stated,  so  within  the  surface 
lines,  bounding  the  600  feet  drawa  vertically  downwards ;  and  if  the 
ActsBon  vein  in  question  is  one  of  the  veins  having  its  top  or  apex  within 
such  surface  lines  drawn  vertically  downwards,  its  right  extends  to  and 
includes  that  vein.  If  it  has  a  vdid  claim  to  100  feet  wide,  and  only  so 
much,  then  to  such  veins  or  lodes  withiu  the  100  feet  lines. 

The  same  principle  and  instruction  apply  to  the  defendant's  other 
claims.  If  the  defendant  has  a  valid  location  to  those  claims,  or  either 
of  them,  then  it*  is  entitled  to  all  the  veins  or  lodes  under  similar  cir- 
cumstances, the  apexes  or  tops  of  which  lie  within  the  surface  lines  of 
such  vahd  location  or  locations  extended  vertically  downwards. 
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The  next  point  to  which  I  shall  call  jour  attention,  gentlemen  of  the 
jury,  is  the  location.  To  make  a  valid  location  under  the  statute  it  is 
required  that  the  ^*' location  must  be  distinctly  marked  on  the  ground  so 
that  Us  boundaries  can  he  readily  *traced,^^  but  the  law  does  not  define 
or  prescribe  what  kind  of  marks  shall  be  made,  or  upon  what  part  of  the 
ground  or  claim  they  shall  be  placed. 

Any  marking  on  tiie  ground  claimed,  by  stakes  and  mounds  and  writ- 
ten notices,  whereby  the  boundaries  of  the  claim  located  can  be  readilv 
traced,  is  sufficient.  But  there  must  be  some  such  marking,  and  when 
a  mining-claim  is  once  sufficiently  marked  but  upon  the  ground,  and  all 
other  necessary  acts  of  location  are  performed,  it  vests  tine  right  of  pos- 
session in  the  locator,  which  right  cannot  be  divested  by  the  oblitera- 
tion of  the  marks  or  removal  of  the  stakes  without  the  fault  of  the  lo- 
cator, so  long  as  he  continues  to  perform  the  necessary  work  upon  the 
ground  and  to  comply  with  the  law  in  other  respects. 

If,  then,  the  jury  believe  from  the  evidence  that  the  Lucky  Jack  claim 
did  not  exceed  in  quantity  the  amount  allowed  by  the  United  States 
laws,  and  was  located  in  conformity  with  the  actual  practice  and  custom 
of  miners  in  force  in  the  year  1875,  as  to  the  size  of  claims  in  the  Bodie 
mining  district,  and  that  before  the  location  of  the  claims  of  the  plain- 
tiff thereon  it  was  actually  and  distinctly  marked  on  the  ground  by 
stakes,  notices,  monuments,  and  work,  so  that  its  boundaries  could  be 
readily  traced,  and  a  vein  containing  gold  or  silver  had  been  discovered 
therein,  and  sufficient  work  was  done  thereon  to  comply  with  the  laws  of 
Ck>ngress  and  the  local  regulations,  and  if  no  record  was  required  other 
than  that  actually  made,  then  the  Lucky  Jack  location  was  vahd,  and  en- 
titled the  locator  to  the  exclusive  possession  thereof ;  otherwise  not 

There  is  testimony  tending  to  show  that  the  rule  and  custom  of  miners 
in  Bodie  district  at  the  time  the  Lucky  Jack  location,  under  which  de- 
fendant claims,  was  made,  required  mining-claims  to  be  recorded  within 
a  certain  time  after  location,  and  testimony  also  tending  to  show  that 
there  was  no  mining  recorder  elected  in  Bocue  district  from  July  3, 1869, 
to  October  9,  1875 — more  than  six  years,  including  the  period  of  this  lo- 
cation ;  and  that,  during  a  portion  of  this  time,  at  least,  in  the  appar- 
ent uncertain  condition  of  affairs,  some  locators  recorded  their  claims  in 
the  office  of  the  county  recorder,  and  also  in  the.  books  of  the  district  in 
the  possession  of  the  last  preceding  recorder,  or  of  the  last  preceding 
deputy  recorder  of  the  district,  and  the  Lucky  Jack,  at  least,  in  the 
county  recorder's  office  only. 

If  you  find  a  rule  or  custom  to  record  to  have  been  in  force  in  the  dis- 
trict at  the  time,  then  a  record  was  necessary  to  perfect  and  preserve  the 
rights  of  the  locators  as  against  all  subsequent  locators,  at  least,  not 
having  actual  notice  of  the  prior  location.  If  no  such  custom  was  in 
force,  then  no  record  was  necessary.  It  was  only  necessary,  in  anj 
event,  to  record  at  the  place  where  the  custom  known  and  in  force  at  the 
time  of  the  location  required  the  record  to  be  made.  If  it  was  sufficient 
under  the  custom  in  force,  to  record  the  location  in  the  county  recorder's 
office,  then  a  record  there  was  sufficient ;  otherwise  not.  ijid  the  fact 
that  many  miners  did  so  record  is  evidence  tending  to  show  that  they 
thought  such  record  available,  and  relied  on  it,  and  tends  to  show  such 
custom.     The  custom  to  record,  and  the  place  of  the  record^  to  be  binding, 
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ought  to  be  BO  well  known,  understood,  and  recognized  in  the  district 
that  locators  should  have  no  reasonable  ground  for  doubt  as  to  what 
is  required  to  make  and  preserve  a  valid  location.  It  is  for  you,  gentle- 
men, to  determine  from  the  evidence  in  the  case  what  record,  if  any,  and 
the  place  where  it  must  be  made,  the  custom  in  force  at  the  time  re- 
quired ;  whether  the  custom  was  in  all  particulars  sufficiently  known  and 
recognized  to  make  it  binding  upon  the  miners ;  and  whether  the  loca- 
tion of  the  Lucky  Jack  claim  substantially  conformed  to  it.  In  deter- 
mining these  questions  the  fact,  if  it  be  a  fact,  that  there  was  an  uncer- 
tainty as  to  where  a  record  should  be  made — some  recording  in  the  dis- 
trict records,  some  in  the  county  recorder's  office,  and  many  in  both ;  the 
fact  that  there  was  no  recorder  elected  for  six  years ;  that  Bechtel,  the 
last  deputy,  and  the  man  who  seems  to  have  actually  done  the  recording,  re- 
sided during  a  portion  of  the  time  out  of  the  district,  coming,  in  some 
instances,  at  the  request  of  parties,  from  his  residence  into  the  district  to 
record  claims ;  and  the  fact  that  miners,  at  their  first  meeting  in  Octo- 
ber, 1875,  after  several  years'  hiattui  in  their  meetings,  deemed  it  neces- 
sary, or  at  least  prudent,  to  ratify  and  validate  by  resolution  the  records 
of  the  preceding  five  or  six  years,  are  all  circumstances  that  the  jury  are 
entitled  to  consider,  as  iiending  to  show  that  there  was  no  custom  as  to 
the  place  where  the  record  should  be  made,  prevailing  during  that  period, 
sufficiently  certain,  well  known,  and  defined,  and  generally  recognized 
and  acquiesced  in,  to  be  of  any  binding  force. 

The  jury  are  entitled  to  give  these  circumstances  such  weight,  in  con- 
nection with  all  the  other  evidence  bearing  upon  the  question,  as  they 
deem  them  entitied  to  receive.  And  it  is  for  you  to  determine  whether, 
under  the  circumstances,  a  record  in  the  county  recorder's  office  was 
Bufficieni 

If  a  record  was  required,  then,  in  order  to  make  a  vahd  record,  it  was 
necessary  for  it  to  contain  the  name  or  names  of  the  locator  or  locators, 
the  date  of  the  location,  and  such  a  description  of  the  claim  or  claims  lo- 
cated, by  reference  to  some  natural  or  permanent  monimient,  as  would 
identify  the  claim. 

The  natural  objects  or  permanent  monuments  here  referred  to  are  not 
required  to  be  on  the  ground  located,  although  they  may  be ;  and  the 
natural  object  may  consist  of  any  fixed  natural  object ;  and  such  perma- 
nent monument  mav  consist  of  a  prominent  post  or  stake  firmly  planted 
in  the  ground,  or  of  a  shaft  sunk  in  the  ground. 

The  exact  effect  of  a  record,  or  want  of  a  record,  I  have  not  before  had 
occasion  to  consider.  The  law  of  Congress  authorized  miners  to  make 
regulations  '^  governing  the  location  and  manner  of  recording  mining- 
claims. '^  This  language  imphes  that  the  acfc  of  location  is  distinct 
and  different  from  the  act  of  recording,  except  in  districts  where  the  reg- 
ulations of  the  miners  make  the  recording  an  act  of  location,  or  one  of 
the  acts  necessary  to  constitute  a  location.  But  in  the  Bodie  mining 
district  there  is  no  evidence  of  a  minei's'  regulation  or  rule  which  makes 
recording  an  act  of  location,  or  necessary  to  a  vahd  location.  The  loca- 
tion is  always  referred  to  in  the  rules  in  evid^ice  as  distinct  from  and 
preceding  the  record,  so  that  a  location  of  a  mining-claim  in  that  district, 
at  any  time  in  the  year  1875,  may  have  been  complete  or  perfect  before 
any  record  thereof  was  made. 
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Independent  of  the  question  of  forfeiture,  therefore,  it  follows  under 
the  written  rules  in  evidence  that  by  an  otherwise  yalid  location  of  a 
mining-claim  in  the  Bodie  mining  district,  at  any  time  in  1875,  a  person 
may  have  acquired  the  exclusive  right  of  possession  and  enjoyment  of 
such  claim,  at  least  as  against  other  parties  having  actual  notice  of  the 
claim,  its  position  and  extent,  .before  recording  such  location. 

Assuming  the  proposition  that  the  miners  have  authority  to  make  a 
regulation  or  law  by  which  a  mining-claim  may  be  forfeited  by  failure 
to  record  the  location  thereof,  yet  such  regulation  or  law,  in  order  to  ef- 
fect a  forfeiture,  must  provide  that  such  failure  to  record  shall  work  a 
forfeiture  of  the  claim.  In  the  language  of  the  supreme  court  of  Gali- 
fomia :  ^'  The  failure  of  a  party  to  comply  with  a  mining  rule  or  regula- 
tion cannot  work  a  forfeiture  unless  the  rule  itself  so  provides.  There 
may  be  rules  and  regulations  which  do  not  provide  that  a  failure  to  com- 
ply with  their  provisions  shall  work  a  forfeiture ;  if  so,  a  failure  will  not 
work  a  forfeiture."  (Bell  vs.  Bed  Bock  C!o.,  36  Cal.,  219.)  ''  The  feHure 
to  comply  with  any  one  of  the  mining  rules  and  resulations  of  a  district 
is  not  a  forfeiture  of  title.  It  would  be  enough  to  hold  the  forfeiture  as 
the  result  of  non-compliance  with  such  of  them  as  make  non-compliance 
a  cause  of  forfeiture."  (McQarrity  vs,  Byington,  12  Gal.,  431.)  As  a  gen- 
eral principle  of  law  forfeitures  are  not  favoredu 

The  object  of  recording  mining-daims  is  to  give  notice  to  others  de- 
siring to  locate  claims  in  the  vicinity.  The  Congressional  law  does  not 
require  a  record,  but  prescribes  what  a  record  shall  contain  when  it  is 
required  by  the  local  rules. 

If  there  were  no  local  rules  in  Bodie  mining  district  attaching  the 
penalty  of  forfeiture  to  the  failure  to  record  in  uiat  district,  and  record- 
ing was  not  made  by  custom  an  act  of  location,  then  the  fact  that  the 
Lucky  Jack  claim  was  not  recorded  in  the  records  of  Bodie  mining  dis- 
trict will  not  invalidate  the  location,  as  to  any  party  having  actual  notice 
of  that  location ;  and  in  that  case  the  jury  are  instructed  that  if  the  Lucky 
Jack  location  was  regular  in  all  other  respects,  and  the  laws  requiring 
work  were  complied  with,  the  fact  that  the  claim  was  not  recorded  in 
the  Bodie  mining  district  did  not  invalidate  the  location,  or  make  it  law- 
ful for  plaintifTs  grantors,  if  they  had  actual  notice  of  the  previous  lo- 
cation, to  enter  and  locate  the  ground  covered  by  the  Lud^  Jack  loca- 
tion. 

The  testimony  also  tends  to  show  that  prior  to  the  location  of  the 
Daley  daim,  or  to  any  rights  being  acquired  thereunder  by  the  plaintiC 
the  defendant  or  its  grantors,  in  addition  to  the  stake  or  stakes,  wliich- 
ever  it  was,  and  notice  put  up  at  the  time  of  location  of  the  Lu<^  Jack 
claim,  surveyed  out  that  claun  and  planted  prominent  surveyor's  stakes 
and  monuments  at  the  various  comers  of  me  claim,  distinctly  marting 
it  out  and  forming  a  parallelogram  fifteen  hundred  feet  long  by  three 
hundred  feet  wide,  and  entered  into  actual  possession ;  and  it  is  claimed 
that  if  there  was  at  the  time  of  the  location  any  defect  in  the  marldng 
on  the  ground  this  additional  marking,  before  any  rights  were  acquired  by 
the  plaintiff  in  the  Daley,  was  dearly  suffident  to  validate  the  daim  as 
to  that  location.  In  regard  to  this  point,  I  instruct  you,  gentlemen,  that 
a  subsequent  locator  cannot  object  that  a  prior  location  of  a  mining- 
claim  was  not  suffidently  marked  on  the  ground  at  the  time  of  its  looir 
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tion,  provided  such  prior  location  was  sufficiently  marked  on  the  ground 
before  such  subsequent  locator  made  any  location  or  acquired  any  rights 
in  such  claim. 

If,  therefore,  the  claimants  of  the  Lucky  Jack  surveyed  and  properly 
staked  or  marked  out  their  claim,  and  performed  all  the  other  acts  neces- 
sary to  make  a  valid  location,  before  any  rights  were  acquired  in  the  Da- 
ley ground  by  the  location  of  that  daim,  then  the  better  title  vested  in 
the  owners  of  the  Lucky  Jack  to  all  the  Daley  claim  embraced  in  the 
Lucky  Jack,  which  the  locators  of  the  latter  were  entitied  to  locate  and 
hold 

The  statute  requires  one  hundred  dollars  in  value  of  work  to  be  done 
/  on  each  claim  located  after  May  10,  1872,  in  each  year,  in  order  to  hold 
it ;  and  in  default  of  such  work  being  done,  authorizes  the  claim  to  be 
re-located  by  other  parties,  provided  the  first  locator  has  not  resumed 
work  upon  it.  But  if  the  first  locator  resumes  work  at  any  time  after 
the  expiration  of  the  year,  before  other  rights  attach  in  favor  of  re-loca- 
tors, he  preserves  his  claim. 

The  statute  nowhere  authorizes  a  person  to  trespass  upon,  or  to  re- 
locate a  claimi  before  properly  located  by  another,  however  derelict  in  per- 
forming the  required  work  the  first  locator  may  have  been,  provided  he 
has  returned  and  resumed  work  and  is  actually  engaged  in  developing  his . 
claim  at  the  time  the  second  locator  enters  and  attempts  to  secure  the 
daiuL 

Whether  the  work  was  done  as  required  by  the  statute,  is  a  question 
for  you  to  determine  from  the  evidence.  Work  done  by  any  of  the 
grantors  of  defendant  while  holding  the  claim,  whether  holdiag  the 
legal  or  equitable  titie,  during  the  performance  of  the  labor  or  work 
done  in  the  interest  of  the  claim,  is  available  to  preserve  the  claim ;  and 
no  mere  re-location  for  forfeiture,  made  before  the  f oi'feiture  actually  at- 
taches by  actual  default,  would  be  valid  to  defeat  the  claim.  Any  work 
done  by  the  Bodie  company  on  the  claim  for  that  purpose,  after  the 
conveyance  to  it  October  7,  1877,  and  before  May  26, 1878,  is  available 
as  work  for  the  year  from  May  26,  1877,  to  May  26, 1878,  to  prevent  a 
forfeiture.  With  regard  to  the  work  required  to  be  done  in  order  to 
hold  a  claim,  the  jury  are  further  instructed  that  where  one  person  or 
company  owns  several  contiguous  or  adjoining  claims,  capable  of  being 
advantageously  worked  together,  one  general  system  may  be  adopted  to 
work  such  claims.  Such  system  may  consist  of  a  shaft  with  drifts,  cross- 
cuts and  tunnels  therefrom,  and  such  works  need  not  be  upon  any  of 
the  claims  in  question.  When  such  system  is  adopted,  work  la  further- 
ance  of  the  system  is  work  on  the  claims  intended  to  be  developed  by 
it.  Work  done  outside  of  the  claims,  or  outside  of  any  claim,  if  done 
for  the  purpose  and  as  a  means  of  prospecting  or  wor^ng  the  claim,  is 
as  available  for  holding  the  claim  as  if  done  within  the  boundaries  of 
the  claim  itself. 

To  conclude,  gentiemen  of  the  jmy,  in  view  of  the  legal  principles  I 
have  stated  to  you,  if  you  find  from  the  evidence  that  the  so-called  Ac- 
teeon  vein,  upon  which  the  trespass  is  alleged  to  have  been  committed,  is 
not  one  of  the  veins  actually  located  in  either  the  Savage,  East  Savage, 
Biordan,  or  Daley  claims,  and  if  its  top  or  apex  is  not  within  the  planes 
of  the  side  lines  of  either  of  said  claims  drawn  vertically  downwards, 


394  JUDICIAL  DECISIONa 

then  it  does  not  belong  to  the  plaintiflF,  and  jour  verdict  must  be  for  the 
defendant,  whether  it  has  the  title  to  the  claim  or  not.  The  plaintiff 
cannot  recover  unless  the  vein  belongs  to  it.  So  if  the  top  or  apex  of 
said  Actseon  vein  is  within  the  planes  of  the  side  hnes  drawn  verticallj 
downwards  of  any  mining-claim  to  which  the  defendant  has  shown  a 
valid  title  prior  in  point  of  time  to  the  title  to  any  of  the  four 
claims  rehed  on  by  plaintiff  in  like  manner  embracing  said  vein,  whetiier 
such  valid  prior  claim  of  defendant  be  600  or  100  feet  wide,  the  verdict 
must  also  be  for  the  defendant 

But  if,  on  the  contrary,  you  find  that  the  said  Actaeon  vein,  at  the 
point  where  the  trespass  is  alleged  to  have  been  conmiitted,  is  the  vein 
actually  discovered  and  located  by  plaintiff's  grantors,  in  any  one  of  the 
said  four  claims  of  the  plaintiff,  or  that  it  has  its  top  or  apex  within  the 
planes  of  the  side  lines  of  any  one  of  said  four  claims  drawn  vertically 
downwards,  and  if  you  further  find  that  the  defendant  has  not  shown  a 
title  as  against  said  plaintiff  by  a  valid  subsisting  prior  location  embrac- 
ing said  top  or  apex  within  its  side  lines  drawn  vertically  downwards, 
then  your  verdict  must  be  for  the  plaintiff. 

UNITED  STATES  OIROUIT  COURT,  DISTRICT  OP  COLORADO. 

ERHABnT   V8.    BOABO. 

Mining-cUdm — Dmaoery  stake— Po^aegsion. — The  statute  of  Colorado,  which  gives 
^  sixty  days  after  the  discovery  of  a  mining-claim  in  which  to  sink  a  discovery- 
shaft  and  make  location,  does  not  require  the  discoverer  to  remain  during  that  in- 
terval  and  in  actual  personal  possession,  by  being  present  upon  the  ground.  The 
erection  of  the  discovery-stake,  with  the  required  notice  thereon,  is  notice  to  fell 
others  of  the  claim  of  the  discoverer,  and  amounts  to  oonstractive  posseasioD, 
which  is  sufficient  during  the  period  provided  by  the  statute. 

Aasesgment  toark — Intimidation. — That  the  discoverer  is  prevented  from  doing. as- 
sessment work  within  prescribed  time  by  intimidation  on  the  part  of  an  adverse 
claimant,  is  sufficient  excuse,  and  will  not  deprive  him  of  his  right  to  locate 
the  claim. 

Miller,  J. : 

Plaintiffs,  while  prospecting  on  the  public  domain,  discovered  mineral 
about  two  feet  from  the  sur^e  of  the  ground,  and  on  the  17th  day  of 
June  set  up  their  discovery-stake,  containing  the  name  of  the  lode — ^Hawk 
— ^the  date  of  the  discovery,  the  name  of  the  discoverers,  and  the  other 
matters  substantially  as  required  by  law.  On  the  30th  day  of  June, 
thirteen  days  thereafter,  the  defendants  pulled  up  the  stake  so  set  by 
the  plaintiffs,  threw  it  away,  entered  into  possession,  and  went  to  work 
in  the  same  hole,  and  having  sunk  the  shaft  to  the  required  depth,  made 
a  location  of  the  claim. 

Plaintiffs  brought  their  action  at  law  for  the  possession,  alleging  that 
they  were  the  d^coverers  thereof,  had  planted  their  discovery-stake, 
and  within  the  sixty  days  allowed  by  law  in  which  to  complete  the  sink- 
ing of  their  prospect  shaft  and  make  their  formal  location,  the  defend- 
ants wrongfully  entered  and  hold  the  claim ;  and  plaintiffs  seek  an  in- 
junction in  aid  of  their  action  at  law,  to  restrain  the  defendants  from 
working  the  claim  and  removing  ore  therefrom.  The  affidavits  filed  in 
support  of  the  motion  for  injunction  show  that  in  consequence  of  threats 
made  by  defendants,  plaintiffs  were  deterred  from  entering  on  the  claim 
and  prosecuting  the  development  work  within  the  time  required ;  and 
that,  though  they  procured  a  survey  to  be  made  upon  which  to  make 


JUDICIAL  DECISIONS.  396 

out  a  location  certificate,  this  was  done  secretly  by  the  officer  who  made 
the  survey  for  defendants.  It  is  claimed  for  defendants  that  the  plain- 
tiffs were  not  in  actual  possession  of  the  claim  between  the  17th  day  of 
Jtme,  the  time  they  set  their  stake,  and  the  30th  of  June,  when  defend- 
ants entered ;  and  further,  that  the  notice  upon  the  discovenr-stake  of 
plaintiffs  was  not  sufficient,  in  that  it  failed  to  give  the  course  of  the  lode. 

The  law  of  the  State  gives  sixty  days  after  making  discovery  of  min- 
eral, in  which  to  sink  a  shaft  ten  feet  in  depth.  The  main  object  of 
the  sixty  days^  possession,  it  seems  to  the  court,  must  be  to  allow  time  to 
discover  the  course  of  the  lode,  in  order  that  the  location  may  be  made 
thereon.  Counsel  for  defendants  made  an  ingenious  argument  to  show 
that  the  locator  during  those  sixty  days,  to  hold  his  right,  must  remain 
in  continuous  actual  possession  of  the  ground.  The  court  does  not  so 
hold.  If  the  discoverer  put  up  a  stake  at  the  discovery,  giving  the  name 
of  the  lode,  date  of  discovery,  knd  notice  of  his  intention  to  locate  the 
daim,  this  is  equivalent  to  actual  possession.  Otherwise  the  statute 
serves  no  useful  purpose.  The  intention  of  the  statute  must  be  that  the 
setting  up  of  the  discovery-stake  with  the  notice  thereon  as  required,  is 
equivalent  to  actual  possession  for  the  sixty  days,  within  which  he  may 
proceed  to  the  next  step,  to  wit :  Sink  the  discovery-shaft  to  the  depth 
of  ten  feet,  have  survey  made,  mark  the  lines,  and  miBkke  formal  location. 

Thafc  the  plaintiffs  did  not  sink  the  shaft  to  the  required  depth  of  ten 
feet  within  the  sixty  days  cannot  prejudice  their  right  in  this  case,  for 
the  reason  that  the  defendants  prevented  them  from  so  doing  by  taldng 
possession  of  their  excavation.  Plaintiffs  could  not  prosecute  their  work 
while  the  defendants  were  in  the  occupancy,  and  this  is  sufficient  reason 
for  not  sinking  the  shaft  within  the  time  prescribed.  The  injunction 
will  be  awarded. 

UNITED  STATES  CIECUIT  COUET,  DISTRICT  OF  COLORADO. 

SRHABDT  V8.    BOABO. 

JHiMvery — Location — Time  aUowed. — Upon  the  discovery  of  a  lode  bearing  silver  in 
the  publio  lauds,  a  citizen  is  entitled  to  locate  a  fall  claim,  and  he  has  the  time 
allowed  by  law  to  complete  the  location. 

IfoUce—Hcw  made. — A  notice  posted  at  the  point  of  discovery,  specifying  the  na- 
ture and  extent  of  his  claim,  will  protect  the  locator's  right  for  the  time  allowed 
by  law  in^hich  to  complete  the  location,  although  he  may  be  absent  from  the 
claim  dumig  part  of  such  time. 

Sams — Mu9t  specify  extent  qfeUUm  —But  if  he  fails  to  specify,  in  his  notice  of  dis- 
covery and  claim  to  the  ground,  the  extent  of  his  claim,  as  that  it  extends  a  cer- 
tain distance  from  the  point  of  discovery  in  a  direction  named,  it  will  relate 
only  to  the  place  where  it  stands.  As  against  others  afterwards  locating  in  the 
vicinity,  it  will  cover  only  ground  necessary  for  sinking  a  shaft. 

Estoppel— jTrespasaer.  — One  who  goes  on  ground  taken  up  by  another  for  mining 
purposes  during  the  temporary  absence  of  the  first  locator,  and  excludes  him 
therefrom,  and  thereby  prevente  the  first  locator  from  completing  his  title, 
shall  not  be  permitted  to  allege  any  defect  in  that  title. 

Ejectment  for  a  raining-claim  in  the  county  of  Dolores,  called  by 
plaintiff  Hawk « lode,  and  by  defendant  Johnny  Bull  lode.  Plaintiff  al- 
leged a  location  begun  in  June,  1880,  by  one  Thomas  Carroll,  who  was 
employed  by  plaintiff  to  search  for  lodes,  under  an  agreement  to  give 
plaintiff  four-£fths  interest  in  all  locations  made  by  him,  Carroll  retaining 
one-fifth  for  himself. —Carroll  testified  that  he  found  at  the  place  in 


396  JUDICIAL  BEOISIOKS. 

controversy,  on  the  surface  of  the  ground,  indications  of  a  lode,  and, 
with  a  pick,  made  an  excavation  a  foot  or  eighteen  inches  in  depth, 
which  disclosed  a  lode  very  clearly,  and  that  he  planted  there  a  dis- 
covery-stake, claiming  the  lode  for  plaintiff  and  himself.  The  notice  on 
the  stake  was  in  the  usual  form,  except  that  nothing  wisis  declared  as  to 
the  length  of  the  lode,  or  its  extent  in  either  direction  from  the  point 
of  discovery.  The  stake  was  set  up  on  the  17th  day  of  June,  and  Car- 
roll returned  to  the  place  about  the  1st  of  August  thereafter,  with  intent 
to  resume  work  and  to  sink  the  shaft  ten  feet  or  more,  and  complete  the 
location.  Finding  the  place  occupied  by  Boaro  and  Hull,  two  of  the 
defendants,  he  was  deterred  from  any  attempt  to  regain  possession  by 
threats  of  violence  from  them.  The  threats  were  not  made  to  Carroll 
but  were  communicated  to  him  by  others.  Aside  from  the  testimony 
of  Carroll  himself,  to  the  effect  that  the  threats  were  communicated  to 
him,  there  was  nothing  to  show  that  they  were  made  during  the  time 
for  completing  the  location;  but  some  witnesses  testified  that  they 
heard  threats  from  the  parties  in  possession  after  that  time.  Carroll 
also  said  that  the  situation  of  the  defendants  as  "  jumpers "  induced 
him  to  believe  that  they  would  resist  his  claim  with  force.  At  all  events, 
he  made  no  demand  for  the  premises,  nor  did  he  attempt  to  go  on  with 
the  work  after  he  discovered  that  they  were  occupied.  He  applied  to 
plaintiff  ^s  agent  in  Bico  for  assistance  to  regain  possession,  which  was 
denied  him,  on  the  ground  that  legal  steps  would  be  taken  for  that 
purpose.  Carroll's  testimony  was  supported  by  other  witnesses  on  some 
points,  which  it  is  not  necessary  to  enumerate.  A  surveyor  employed 
by  defendants  to  survey  the  ground  for  re-location,  without  the  knowl- 
edge of  defendants,  set  up  boundary  stakes  for  plaintiff ^s  Hawk  location, 
and  gave  a  description  of  the  premises,  whi(di  plaintiff  inserted  in  a 
certificate  of  location,  and  filed  it  for  record  within  the  time  limited  by 
statute  for  making  and  recording  such  certificate.  Neither  Carroll  nor 
plaintiff  sunk  any  discovery-shaft  on  the  ground  in  dispute,  or  posted  a 
notice  of  discovery,  except  that  mentioned  by  Carroll  as  having  been  set 
up  on  the  17th  of  June. 

At  the  close  of  plaintiff's  testimony  defendants  moved  for  judgment 
of  nonsuit,  on  the  ground  that  plaintiff  had  not  shown  a  location  com- 
plete under  the  statute.  Counsel  urged  that  plaintiff  could  have  no 
right  to  the  possession  except  on  proof  of  all  things  necemry  to  a  valid 
location,  done  within  the  time  limited  by  law ;  and  this,  although]  it 
should  appear  that  defendants  prevented  Carroll  from  going  on  to  com- 
plete the  location,  by  threats  or  by  occupying  the  ground.  And  it  was 
said,  that  to  give  plaintiff  a  right  of  action,  would  be  to  declare  that 
the  work  done  by  defendants  in  sinking  a  discovery-shaft,  and  putting  up 
notice  of  discovery,  should  inure  to  plaintiff's  benefit. 

The  court  said  that  no  siich  presumption  could  be  indulged,  and  that 
it  was  not  necessary  to  assume  that  the  work  had  been  done  by  any  one. 
If,  as  contended  by  plaintiff,  defendants  took  possession  of  the  ground 
with  knowledge  of  Carroll's  prior  location,  and  prevented  Carroll  and  the 
plaintiff  from  going  on  with  the  work,  they  should  not  have  advantage  of 
their  own  wrong.  Under  the  circumstances  charged,  the  defendants 
could  not  be  allowed  to  deny  the  force  and  validity  of  plaintiff's  location 
in  any  way.     The  motion  for  judgment  was  denied. 


JITDIOIAIi  DE0I8I0KS.  397 

Defendant  Boaro  then  testified  that  he  made  the  Johnny  Bnll  location 
in  the  last  days  of  June,  1880.  That  he  found  nothing  on  the  surface 
of  the  ground  to  indicate  a  lode,  nor  any  such  excavation  or  stake  as  that 
mentioned  by  the  witness  Carroll.  ThjEtt,  upon  all  the  territory  covered 
by  the  location,  there  vras  nothing  whatever,  at  the  time  he  went  on  the 
ground,  to  show  that  it  had  been  located  on  the  17th  day  of  the  same 
month,  or  at  any  time.  This  witness  was  supported  in  some  portions  of 
his  testimony  by  others,  and,  on  the  whole  evidence,  it  must  be  said  that 
it  was  very  conflicting  on  the  principal  points  affecting  the  two  locations. 
But  it  was  conceded  that  the  plaintiff's,  if  made  at  tdl,  was  prior  to  the 
other  in  time. 

In  the  course  of  the  trial  it  became  a  question  whether  the  plaintiff, 
on  evidence  of  title  to  four-fifths  interest  in  the  Hawk  location,  could 
have  judgment  for  the  entire  interest.  Counsel  maintained,  that  in  an 
action  against  a  stranger  to  the  title,  a  tenant  in  common  may  sue  for 
his  co-tenants  as  well  as  himself.  The  point  was  not  then  decided,  and 
afterwards  proof  was  offered  by  defendants  of  certain  declarations  of 
Carroll,  to  which  plaintiff  objected,  that  he  was  not  bound  by  them. 
But  the  court  sai(^  that  if  the  suit  was  brought  for  Carroll's  interest, 
as  well  as  that  claimed  by  plaintiff  in  his  own  right,  the  declaration 
should  be  received,  as  affecting  Carroll's  one-fifth  interest.  Thereupon 
the  plaintiff  declared  that  he  would  maintain  his  action  for  his  own  inter- 
est only,  and  the  evidence  was  excluded.  Plaintiff  asked  leave  to  amend 
his  complaint^  to  demand  four-fifths  interest  instead  of  the  whole,  and 
it  was  allowed  him. 

The  court  charged  the  jury  as  follows,  (Hallett,  J.): 

First.  The  first  question  for  the  consideration  of  the  jury  is  as  to 
the  discovery  of  a  lode  or  vein  of  silver-bearing  ore  by  Carroll  at  the 
place  in  controversy.  It  is  incumbent  on  the  plaintiff  to  show,  by  pre- 
ponderance of  testimony,  that  such  discovery  was  made.  On  this  point 
there  is  the  testimony  of  Carroll  as  to  what  he  found  there,  and  some 
evidence  on  both  sides  as  to  the  condition  of  the  ground  in  the  locality. 
The  position  of  the  plaintiff  is,  that  the  lode  cropped  out  at  the 
place,  and  was  clearly  disclosed  by  the  slight  work  with  a  pick  which 
Carroll  testifies  to.  The  position  of  the  defendants  is,  that  there  was 
not  on  the  surface  of  the  ground  any  indication  of  a  lode,  and  that  it 
was  necessary  to  make  a  considerable  excavation  to  reach  the  lode.  They 
also  claim  that  there  was  no  excavation  whatever,  such  as  mentioned  by 
Carroll,  at  the  place  in  conti'oversy,  at  and  before  the  time  of  the  loca- 
tion by  Boaro.  I  am  requested  by  plaintiff's  counsel  to  add  that  it  is 
not  essential  to  the  validity  of  a  discovery  that  the  mineral-bearing  rock 
should  be  found  in  place. 

If  the  outcrop  of  the  vein  or  body  of  mineral-bearing  rock  is  found  on 
the  surface,  the  law  allows  the  discovt^rer  the  period  of  sixty  days  from 
the  date  of  his  discovery,  for  showing  the  vein  or  body  of  mineral-bear- 
ing rock  to  be  in  place  at  a  depth  of  ten  feet  or  more  from  the  surface. 

That  proposition  is  correjet. 

The  foregoing  question,  on  which  the  testimony  is  conflicting,  you  are 
to  determine ;  and  if,  upon  that,  you  find  for  the  plaintiff,  you  should 
proceed  to  the  matters  hereinafter  stated.  If,  on  that  point,  you 
find  for  defendants,  your  verdict  will  be  for  them  on  that  alone,  without 
reference  to  any  other  matter. 


398  JUOIOIAL  DEOISIOKa 

Second.  If  you  find  the  first  point  for  plaintifE^  a  further  qaeBtion 
for  your  consideration  is  as  to  the  posting  of  notice  at  the  point  of  dis- 
covery. It  is  incumbent  on  the  plaintiff  to  show,  by  preponderance  of  tes- 
timony, as  before  stated,  that  a  notice  of  the  discovery  and  of  the  claim 
of  the  locator  vras  put  up  at  the  point  of  discovery. 

Notice  in  any  other  form  would  be  as  effectual  probably,  but,  as  ihe 
plaintiff  d^dms  that  the  notice  was  posted  on  the  claim,  it  is  only  neoes- 
saiT  to  consider  whether  that  method  was  adopted. 

Carroll  testifies  that  he  posted  a  notice  in  his  excavation  at  the  poiot 
of  discovery,  and  there  is  some  evidence  of  admissions  or  declarations 
by  Boaro  to  the  effect  that  he  found  a  stake  there  when  he  went  on  the 
ground.  The  defendants  claim  that  no  such  notice  was  posted,  and 
none  found  there  by  Boaro  when  he  made  his  location.  This  is  a  contro- 
verted question,  similar  to  the  first  stated,  which  you  are  to  determine 
on  the  evidence. 

If  you  find  that  notice  was  posted,  as  testified  by  Carroll,  you  should 
also  find  that  it  was  sufficient  for  the  purpose  for  which  it  was  designed, 
with  this  modification.  It  is  in  evidence,  and  it  seems  to  be  conceded 
by  plaintiff,  that  the  notice  on  the  stake  contained  no  specification  or 
description  of  the  territorv  claimed  by  the  locators,  as  that  they  claimed 
a  number  of  feet  on  each  side  of  the  discovery,  or  in  any  direction 
therefrom. 

In  this  respect  the  notice  was  deficient,  and,  under  it,  the  locators 
could  not  daiiQ  more  than  the  very  place  in  which  it  was  planted.  Else- 
where, on  the  same  lode  or  vein,  if  it  extends  beyond  the  place  in  con- 
troversy, any  other  citizen  could  make  a  valid  location ;  for  this  notice, 
specifying  no  bounds  or  limits,  cannot  be  said  to  have  any  extent  beyond 
what  would  be  necessary  for  shaking  a  shaft. 

Third,  If  you  find  these  matters  for  the  plaintiff^  a  third  question 
for  your  consideration  is,  whether  defendant  Boaro,  in  making  the  loca- 
tion under  which  defendants  claim,  went  into  the  slight  excavation 
made  by  Carroll  and  there  sunk  his  own  discovery-shaft^  or  ran  his  own 
cut,  making  that  the  basis  of  defendants'  location. 

If  he  did  so,  the  plaintiff  having  then  a  right  to  that  locality,  as  before 
explained,  the  entrjr  of  Boaro  was  an  intrusion  into  his  territory,  for 
which  he  may  maintain  this  action.  But  it  should  appear  to  you,  from 
the  evidence,  that  Boaro  entered  at  the  very  place  which  had  been  pre- 
viously taken  by  Carroll,  because,  as  Carroll's  notice  failed  to  specify 
the  territory  he  wished  to  take,  it  could  not  refer  to  or  embrace  any 
other  place  than  that  in  which  it  was  planted.  Possibly  the  rule  here 
laid  down  may  be  applicable  to  the  case  in  which  a  subsequent  locator 
may  sink  his  discovery-shaft  so  near  to  that  of  the  first  locator,  as  to 
prevent  further  work  by  the  latter  in  the  development  of  the  claim. 
But  it  is  not  necessary  to  advert  to  that  matter,  for  the  plaintiff  contends 
that  Boaro  went  into  the  very  place  where  Carroll  made  his  excavation 
and  planted  his  discovery-stake,  and  there  made  a  cut,  shafts  or  other 
opening,  on  which  to  found  his  own  location. , 

That  is  the  question  in  issue  between  the  parties,  and  you  should  de- 
cide it  on  the  evidence. 

Fourth.  These  things  being  found  for  the  plaintiff,  a  fourth  question 
for  your  consideration  is,  whether  Carroll,  after  discovering  tiie  lode, 
abandoned  it. 
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To  perfect  their  location,  it  was  incmubent  on  the  plaintiff  and  OarroU, 
as  the  locators  of  the  claim,  to  sink  a  discoyery-shaft  within  sixty  days 
after  the  date  of  location,  and  to  do  the  other  things  required  by  statute 
within  ninety  days  from  that  date.  Failing  in  that,  they  would  have  no 
right  whatever  to  the  territory  in  controversy.  And  although  Carroll 
may  have  intended  to  .do  the  necessary  work,  and  to  perfect  the  location 
witiiin  the  time  limited  by  statute  at  the  time  he  set  up  his  stake,  if  he 
afterwards  abandoned  that  intention  the  plaintiff  cannot  recover.  It 
should  appear  to  you,  from  the  evidence,  that  the  plaintiff  and  Carroll, 
at  the  time  the  Hawk  location  was  made,  and  continuously  thereafter, 
held  and  maintained  the  purpose  and  int^tion  to  complete  the  location, 
and  that  they  were  prevented  from  doing  so  by  the  act  of  Boaro  and 
Hull  in  taking  possession  of  the  place  in  controversy,  and  excluding  Car- 
roll and  the  pliuintiff  therefrom.  If,  by  the  use  of  reasonable  diligence, 
the  plaintiff  and  Carroll  could  have  obtained  possession  for  the  purpose 
of  doing  the  necessary  work,  it  was  their  duty  to  use  such  diUigence. 
If,  by  demand  on  Boaro  and  HuU,  they  could  have  obtained  such 
possession,  it  was  their  duty  to  make  such  demand.  But  they 
were  not  bound  to  attempt  to  do  the  work  at  any  other  place  than 
that  which  had  been  selected  by  Carroll,  nor  were  they  bound  to 
use  force  to  gain  possession,  or  ev^i  to  bring  an  action  therefor.  If 
they  were  excluded  by  Boaro  and  Hull  from  the  possession  of  the  very 
place  selected  by  Carroll  for  his  discovery-cut  or  shaft,  with  intent  on  the 
part  of  the  latter  to  hold  the  ground  against  them,  it  is  enough  on  this 
point. 

Fifth,  These  several  questions  must  be  found  for  plaintiff,  by  pre- 
ponderance of  testimony,  to  support  a  verdict  in  his  favor ;  for  if,  after 
one  has  discovered  a  lode,  and  set  up  a  notice  of  his  claim  to  it,  and 
^thin  the  time  fixed  by  law  f(Xr  doing  the  work  necessary  to  a  valid  lo- 
cation, another  coming  to  the  same  place  and  taking  possession  thereof, 
to  the  exclusion  of  the  first,  shaU  not  have  advantage  of  his  own  wrong ; 
nor  shall  the  subsequent  locator  in  such  case  be  permitted  to  allege  any- 
thing against  the  right  of  the  first  locator. 

To  permit  the  junior  locator  to  deny  the  right  of  the  other,  under  such 
circumstances,  would  be  to  deny  him  all  remedy,  which  cannot  be  al- 
lowed. 

And,  therefore,  if  the  facts  mentioned  are  established  by  the  evidence, 
the  regulaiity  and  vahdity  of  plaintiff's  location  shadl  be  assumed.  And 
if  upon  the  evidence,  you  affinn  the  foregoing  propositions  for  the  plain- 
tiff, your  verdict  should  be  for  him.  If  you  deny  any  or  all  of  them, 
you  should  find  for  defendants. 

The  jury  returned  a  verdict  for  the  defendants. 

UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OF  COLORADO. 

CBOSSMAK    V»,    PENDEBY. 

Mining-ciaim—Pouesaian  before  diaooverff  of  mineral  in  place.— The  proBpeotor 
apoD  the  public  domaiu  can  hold  to  the  extent  of  his  claim  in  actnal  posseasiou 
prior  to  the  diHCovery  of  mineral  in  place  ;  but  if  he  stand  by  and  permit  another 
to  Rink  a  shaft  within  his  boundaries,  and  the  latter  first  discovers  mineral,  his 
will  be  the  better  claim. 

Miller,  J. : 

This  cause  is  submitted  upon  an  agreed  state  of  facts,  to  the  effect 
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that  the  ground  in  controversy  is  covered  by  the  surface  lines  of  the 
Orion  claini,  located  by  plaintiff,  and  also  of  ib.e  Pendery  claim,  located 
by  defendant ;  that  both  locations  are  regular  as  to  form ;  that  ihe  Orion 
^as  first  located,  surveyed,  and  staked ;  that  the  locators  have  steadily 
prosecuted  work  in  the  development  thereof,  and  have  discovered  min- 
eral in  place ;  that  the  discoverers  of  the  Pendery  located  subsequently 
to  the  Orion,  and  while  the  locators  of  ^e  latter  were  in  possession 
thereof,  also  prosecuted  work  and  discovered  mineral  in  place  before  the 
discovery  by  the  locators  of  the  Orion.  The  question  submitted  to  the 
court  is  this :  Can  prospectors  on  the  pubhc  minend  domain  acquire  any 
right  in  which  the  law  will  protect  them,  prior  to  the  discovery  of  min- 
eral in  rock  in  place  ?  And,  if  so,  can  plaintiffs,  being  prior  locators, 
recover  against  defendants,  who  first  discovered  mineral  on  the  ground 
in  controversy  f 

It  is  the  opinion  of  the  court,  that  inasmuch  as  the  plaintiffs  allowed 
the  defendants  to  enter  upon  their  daim  and  within  their  boundaries, 
and  there  sink  a  shaft,  in  which  they  discovered  mineral  in  rock  in  plaoe 
before  discovery  by  plaintiffs,  and  make  location  thereof  without  pro- 
test, the  defendants  now  have  the  better  right.  But  the  plaintiffs  might 
have  protected  their  actual  possession  of  their  entire  claim  by  proper 
legal  proceedings  prior  to  the  discovery  of  mineral  by  the  def  endsditB,  or 
by  either  party. 

A  prospector  on  the  pubhc  mineral  domain  may  protect  himself  in  the 
possession  of  his  pedis possessionis  while  he  is  searching  for  mineral  His 
possession  so  held  is  good  as  a  possessory  title  against  all  the  world,  ex- 
cept the  government  of  the  United  States.  But  if  he  stands  by  and  al- 
lows others  to  enter  upon  his  claim,  and  first  discover  mineral  in  rock  in 
place,  the  law  gives  such  discoverer' a  title  to  the  mineral  so  first  discov- 
ered, against  which  the  mere  possession vof  the  surface  cannot  prevail; 
and  in  this  case  the  judgment  must  be  for  the  defendant& 

UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OP  COLORADO. 
IBON-SILVEB   MININO  00.    V8,    CHSESEMAN. 

Mining  location— PiUent^  What  they  eaary  toieA.t^em.— The  law  provides  thst  upon 
a  location  properly  made  the  claimant  shall  have  the  vein  upon  which  the  loca- 
cation  is  made,  and  all  other  veins  and  lodes  having  their  top  or  apex  within  the 
lines  of  the  location ;  and  not  only  within  the  body  of  the  claim  within  the  lines 
of  the  location,  but  beyond  those  lines  as  far  as  the  vein  or  lode  may,  in  its  descent 
into  the  earth,  pass  beyond  those  lines  and  within  the  end  lines  of  the  location. 

Vein,  lade,  or  ledffe— Definition  of—Existmee  of,  a  question  of  faet—Vei/n,  lode, and 
ledge  are  the  words  used  in  the  statute  to  designate  a  mineral  deposit  in  rock, 
and  are  supposed  to  be  nearly  synonymous  in  meaning.  For  the  purposes  of 
this  case  it  is  sufficient  to  say,  that  a  vein  or  lode  is  a  body  of  mineral  or  min- 
eral-bearing rock  within  defined  boundaries  in  the  general  mass  of  the  moan- 
tain.  The  exiRtenoe  of  such  a  vein  or  lode  is  a  question  of  fact  to  be  found  by 
the  jury  from  the  evidence  before  them. 

The  following  is  the  essential  portion  of  the  charge  of  Judge  Hallet, 
in  the  case  of  the  Iron-Silver  Mining  Company  vs.  Walter  S.  Cheeeeman 
et  cU.,  recently  tried  at  Denver.  The  defendants,  owning  the  Smuggler 
location,  adjoining  the  Lime  location  of  the  plaintiffs,  were  working,  as 
the  latter  claimed,  upon  the  vein  of  which  the  plaintiffs^  location  contained 
the  outcrop.     The  jury  found  a  verdict  for  the  defendants. 

Whether  in  the  ground  in  controversy  there  is  a  vein  or  lode  bearing 
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silver  wiibin  the  meaning  of  the  act  of  OongreB«^  is  the  principal  qnee- 
tion  in  this  case.  The  words  used  in  the  statute  to  designate  a  mineral 
deposit  in  rock  in  place  are  vein,  lode,  and  ledge,  and  these  are  supposed 
to  be  nearly  synonymous  in  meaning.  However  these  words  may  differ 
in  meaning,  it  is  not  important  in  this  case  to  look  for  a  distinction  be- 
tween them.  Nor  is  it  unportant  to  define  their  meaning  in  a  manner 
that  may  be  accepted  in  all  cases.  Any  effort  so  to  define  them  would 
probably  result  in  failure ;  but  we  must  seek  for  a  meaning  which  wil^  en- 
able us  to  reach  a  conclusion  in  this  case.  So  proceeding,  it  is  enough 
to  say  that  a  vein  or  lode  is  a  body  of  mineral  or  minend-bearing  rock 
withm  defined  boundaries  in  the  general  mass  of  the  mountain.  This  is 
a  sufficient  description,  certainly,  as  to  all  bodies  of  ore  that  may  be 
found  virithin  the  lines  of  the  location.  As  to  what  may  be  found  within 
the  body  of  the  daims,  there  being  no  conflicting  location,  it  is  not  very 
important  to  consider  whether  it  is  in  place.  But  the  statute  giving  the 
right  to  pursue  the  lode  beyond  the  lines  of  the  location  in  a  downward 
course  rraers  to  veins  or  lodes  inpktce;  and  whenever  such  right  may 
be  daimed  or  asserted,  it  is  important  to  consider  whether  the  vein  or 
lode,  or  that  which  may  be  alleged  to  be  such,  is  in  place  within  the  mea- 
ing  of  the  act  of  Congress. 

And  first,  on  that  point,  it  may  be  said  that,  if  the  ore-body  is  con- 
tinuous to  the  extent  that  it  may  maintain  that  character,  it  is  in  place. 
So  far  as  the  ore-body  is  continuous,  it  must  have  been  deposited  in 
that  form  or  removed  bodily,  and  with  its  enclosing  rocks,  to  the  place 
in  which  it  may  be  found.  And  in  either  case,  as  to  such  continuous 
ore-body,  it  is  proper  to  say  that  it  is  in  place  within  the  meaning  of  the 
act  And  this  is  tne  point  in  controversy  between  the  parties.  You 
will  remember  that  the  witnesses  for  the  plaintiff  unite  in  saying  that 
the  ore  extends  with  more  or  lees  uniformity,  and  that  it  is  practically 
continuous  from  the  plaintiff's  claim  into  and  through  the  defendants' 
claim  so  ito  as  it  has  been  explored.  The  plaintiff  produced  assays  to 
testify  that  samples  of  ore  were  taken  from  all  parts  of  the  vein,  and 
found  to  contain  silver  and  lead.  The  maps  put  before  you  by  plaintiff, 
to  show  the  condition  of  the  ground,  give  the  vein  as  extending  from 
one  daim  to  the  other,  and  dearly  tliAt  is  the  position  assumed.  On 
the  other  hand,  defendants  contend  that  the  ground  in  controversy  is  ^ 
BO  broken,  and  the  several  parts  so  intermingled,  that  there  is  not  and 
cannot  be  a  body  of  ore  extending  for  any  considerable  distance  through 
any  part  of  it.  They  have  many  witnesses  to  testify  to  that  condition 
of  the  ground.  They  concede  that  in  the  ground  in  controversy  there 
are  detached  fragments,  partides,  and  perhaps  masses  of  ore  intermin- 
gled virith  the  countnr  rock  in  the  like  fragments,  partides,  and  masses. 
But  they  deny  that  there  is  anything  like  a  continuous  body  or  sheet  of 
ore  extending  from  one  daim  to  the  other.  And  this  is  the  question  in 
issue.  It  is  prettv  nearly  a  direct  issue  between  the  witnesses  for  the 
plaintiff  and  tne  witnesses  for  the  defendants;  and  as  you  give  credit  to 
one  party  or  the  other,  you  should  find  the  fBcL 
I  do  not  think  that  I  can  in  any  manner  make  it  dearer  to  you. 
I  have  to  say,  also,  that  the  burden  of  proof  is  upon  the  plaintiff  by 
a  preponderance  of  testimony  to  establish  the  facts  which  are  necessary 
to  support  a  finding  in  its  favor ;  and  the  fact  mainly  in  issue,  as  I  have 
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stated  to  you^  is,  what  is  the  condition  of  this  ground  extending  from 
one  of  these  claims  to  the  other  ! 

A  good  deal  has  been  said  by  the  witnesses  as  to  whether  th6i»  is  a 
top  or  apex  of  the  vein.  That  depends,  gentlemen,  very  mach  as  to 
whether  there  is  any  vein  or  lode  thera  If  you  find  that  there  is  a 
vein  or  lode,  to  my  mind  the  evidence  is  dear  enough  that  the  top  of  it 
is  the  Lime  location ;  and  if  there  is  none  there,  of  course  that  which 
does  not  exist,  does  not  exist  in  any  part — it  does  not  exist  by  its  top 
nor  by  its  bottom,  nor  anywhere  between,  the  two  points. 

So  that  it  is,  gentieman,  a  question  of  the  credibility  of  witnesses. 
The  testimony  is  strongly  conflicting ;  I  do  not  think  I  have  ever  known 
a  case  in  which  it  was  more  so,  and,  as  I  have  said,  the  question  is  as 
to  which  one  of  these  theories  you  will  accept.   • 

Now,  I  ought  to  say  to  you  further,  that  as  to.  this  ore-body  that  I 
have  spoken  of,  whether  it  is  of  greater  or  less  extent — ^that  is,  whether 
it  is  very  thin  or  very  thick — ^is  immaterial.  If  it  extends,  as  claimed 
by  the  plaintiff,  from  their  claim  to  and  into  the  other,  the  strength  of 
the  vein  is  not  material.  Their  position  is,  as  you  remember,  that  it 
extends  all  the  way  from  their  claim  to  and  into  the  other,  so  far  as  it 
has  been  explored ;  and  it  is  not  material  whether  it  is  strong  or  weak, 
if  it  extends  in  the  manner  described  by  them. 

But  if  the  territory  is,  as  claimed  by  the  defendant,  so  broken  up, 
jumbled,  and  mixed,  the  several  parts  together,  that  there  is  nothing 
continuous,  of  course  there  can  be  no  lode  extending  from  one  claim 
to  the  other. 

SUPREME  COUKT  OP  THE  UNITED  STATES. 

BELK  VS.  MKAftTntB. 

Be-loeation — EeaumpUon  of  work. — If  work  is  resiimed  on  a  claim  after  it  han  <mce 
been  open  to  re-looation,  but  before  a  re-looation  ia  aotnaUy  made,  the  rights  of 
the  original  owner  stand  as  they  wonld  if.  there  had  been  no  failure  to  oomplj 
with  the  law. 

Annual  expenditure. — The  law  Axes  no  time  within  a  year  when  the  woi^  must  be 
done,  and  there  can  be  no  forfeiture  until  the  entire  year  has  gone  by. 

Pos»e$9ion. — Aotnel  possession  is  not  necessary  for  the  proteotioo  of  a  mining  title, 
after  a  proper  location  has  been  made. 

lU-loeaUon — Aiust  be  valid  token  made, — A  re-location,  invalid  because  made  before 
the  year's  end,  does  not  become  operative  at  the  expiration  of  the  year.  Actual 
possession,  in  such  case,  oonld  alone  preyent  other  partite  from  making  a  legal 
re-location. 

In  error  to  the  supreme  court  of  the  Territory  of  Montana. 

Mr  Chief  Justice  Waite  deUvered  the  opinion  of  the  court 
This  is  an  action  of  ejectment  brought  by  Belk,  the  plaintaff  in  error, 
to  recover  the  possession  of  a  certain  alleged  quartz  lode  mining-clAUDf 
being,  as  is  stated  in  the  complaint,  ^^a  re-location  of  a  part  of  what  is 
known  as  the  old  original  lode-claim."  Passing  by  for  tiie  present  the 
exceptions  taken  to  the  rulings  of  the  court  at  the  trial  on  the  admis- 
sion and  rejection  of  testimony,  the  facts  affecting  the  title  of  the  respect^ 
ive  parties  may  be  stated  as  follows : 

.  In  July  or  August,  1864,  Oeorge  O.  Humphreys  and  Wilham  Alhflon 
located  the  discovery-claim  on  the  original  lode  and  claims  one  and  two 
west  of  discovery.  These  locations  were  valid  and  subsisting  on  the 
10th  of  May,  1872,  and  no  daim  adverse  to  them  tibenexiBted    No  wcni 
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done  on  ihem  between  that  date  and  June,  1875.  Daring  the  month 
of  Jnne,  1876)  and  before  any  re-looation  had  been  made,  the  original 
looaiors  or  their  grantees  resumed  work  upon  the  daims,  and  did  enough 
to  re^estaUish  their  original  rights,  if  that  could  be  done  by  a  simple  re- 
sumption of  work  at  that  time.  No  work  was  afterwards  done  on  the 
property  by  the  original  loeators^  or  any  one  claiming  under  them,  and 
it  does  not  appear  wat  they  were  in  the  actual  possession  of  the  daims, 
or  any  part  uiereof,  on  the  19th  of  December,  1876,  or  for  a  long  time 
before.  It  is  conceded  by  both  parties  that  the  original  claims  kipsed 
on  the  1st  of  January,  1877,  because  of  a  failure  to  perform  the  annual 
work  required  by  the  aet  of  Congress  in  such  cases. 

On  the  19th  of  December,  1876,  Belk  made  the  re-location  under 
which  he  now  daims,  and  did  all  that  was  necessary  to  perfecthis  rights, 
if  the  premises  were  at  that  time  open  for  that  purpose.  His  enti^  on 
the  property  was  peaceable,  no  one  appearing  to  resist.  Between  the 
date  of  his  entry  and  the  2l8t  of  February,  1877,  he  did  a  small  amount 
of  work  on  the  daim,  whidi  did  not  occupy  more  than  two  days  of  his 
time,  and  probably  not  so  much  as  that,  and  he  had  no  other  possession 
of  the  property  than  sudi  as  arose  from  his  location  of  the  daim  and  his 
occasional  labor  upon  ii  On  the  21st  February,  1877,  the  defendants  en- 
tered on  the  property  peaceably  and  made  another  re-location,  doing  all 
that  was  required  to  perfect  their  rights,  if  the  premises  were  at  that  time 
open  to  them.  The  possession  they  had  when  this  suit  was  begun  was 
in  connection  with  the  title  they  acquired  in  that  way. 

Upon  this  state  of  facts  the  questions  presented  in  argument  for  our 
consideration  are— 

1.  Whether  the  work  done  in  June,  1875,  was  suffident  to  give  the 
original  locators,  or  those  claiming  under  them,  an  exdusive  right  to  the 
possession  aiid  enioyment  of  the  property  until  January  1,  1877 ; 

2.  Whether  if  it  was,  a  valid  re-location  of  the  premises,  good  as 
against  everybody  but  the  original  locators  or  their  grantees,  could  be 
made  by  Belk  on  the  19th  of  December,  1876,  his  enti^  for  that  purpose 
being  peaceable  and  without  force ; 

3.  Whether  if  Belk's  re-location  was  invalid  when  made,  it  became  ef- 
fectual in  law  on  the  1st  of  January,  1877,  when  the  original  daims 
lapsed;  and, 

4.  Whether,  even  if  the  re-location  of  Belk  was  invalid,  the  defend- 
ants could,  after  the  1st  of  January,  1877,  make  *a  rdocation  which  would 
give  them  as  against  him  an  exdusive  right  to  the  possession  and  en- 
joyment of  the  property,  their  entry  for  that  purpose  being  made  peace- 
ably and  without  force. 

By  ^*  An  act  to  promote  the  devdopment  of  the  mining  resources  of 
the  United  States,"  passed  May  10,  1872,  (17  Stat,  91,  dbap.  152,  sec.  8,) 
it  was  provided  that  the  locators  of  all  mining  locations  theretofore 
made,  or  whidi  should  thereafter  be  made  on  a^y  mineral  vein,  lode,  or 
ledge  situated  on  the  public  domain,  their  heirs  and  assigns,  where  no 
adverse  claim  then  existed,  should  have  the  exdusive  right  of  possession 
and  enjoyment  of  all  the  surface  induded  within  the  lines  of  their  loca- 
tions, so  long  as  they  complied  with  the  laws  of  the  United  States,  and 
with  State,  Territorial,  and  local  r^g^ulations,  not  in  conflict  with  the  laws 
of  the  United  States  governing  their  possessory  titia    By  the  same  act 


404  •  JUOIOIAL  D£oraiON& 


Si 


.  92,  sec.  5)  it  was  fnrther  provided  that  on  all  claims  located  prior  to 

e  passage  of  the  act,  ten  dollars'  worth  of  work  should  be  performed 
or  improvements  made  each  year  for  each  one  hundred  feet  in  length 
along  the  vein;  until  a  patent  should  have  issued  therefor,  and  up<m  a 
&ilure  to  comply  with  this  condition  the  claim  or  mine  on  which  the 
faQure  occurred  should  be  open  to  re-location  in  the  same  manner  as  if 
no  location  of  the  same  had  ever  been  made,  provided  the  original  loca- 
tors, their  heirs,  assigns,  or  legal  representatives,  had  not  resumed  work 
on  the  claim  after  the  failure  and  before  the  re-location.  By  another  act, 
sed  March  1,  1873,  (17  Stat.,  488,  chap.  214,)  the  time  for  making  the 
rst  annual  expenditure,  under  the  act  of  1872,  was  extended  to  June 
10,  1874 ;  and  by  an  act  of  June  6,  1874,  (18  Stat,  61,  chap.  220»)  to 
January  1,  1875.  The  exact  language  of  this  last  act  is  as  follows: 
''  That  the  provisions  of  the  fifth  section  of  the  act  «  *  *  passed 
May  10,  1872,  which  requires  expenditures  of  labor  and  improvements 
on  claims  located  prior  to  the  passage  of  said  act,  are  hereby  so  amended 
that  the  time  for  tiiie  first  annual  expenditure  on  claims  located  prior  to 
the  passage  of  said  act,  shall  be  e:d;ended  to  the  first  day  of  January, 
1876." 

For  all  the  purposes  of  this  case  the  law  stands  as  it  would  if  the  orig- 
inal act  of  1872  had  provided  that  the  first  annual  expenditure  ondauns 
in  existence  when  that  act  was  passed  might  be  made  at  any  time  before 
January  1,  1875,  and  annually  thereafter  until  a  patent  issued.  If  not 
made  by  that  time,  the  claim  would  be  open  to  re-location,  provided  work 
was  not  resumed  upon  it  by  the  original  locators,  or  those  claiming  un- 
der them,  before  a  new  location  was  made.  Such  being  the  law,  it  seems 
to  us  clear  that  if  work  is  renewed  on  a  claim  after  it  has  once  been  open 
to  re-location,  but  before  a  re-location  is  actually  made,  the  rights  of  the 
original  owners  stand  as  they  would  if  there  had  been  no  failure  to  com- 
ply with  this  condition  of  the  act  The  argument  on  the  part  of  the 
plaintiff  in  error  is  that,  if  no  work  is  done  before  January,  1875,  all 
rights  under  the  original  claim  are  gone ;  but  that  is  not,  in  our  opinion, 
the  fair  meaning  of  the  language  which  Ck)ngress  has  employed  to  ex- 
press its  will.  As  we  think,  the  exclusive  possessory  righto  of  the  orig- 
inal locator  and  his  assigns  were  continued,  without  any  work  at  aU, 
until  January  1,  1875,  and  afterwards  if,  before  another  entered  on  his 
possession  and  re-located  the  claim,  he  resumed  work  to  the  extent  re- 
quired by  the  law.  His  rights  after  resumption  were  precisely  what  they 
would  have  been  if  no  default  had  occurred.  The  act  of  1875  is  in  form 
an  amendment  of  that  of  1872,  and  all  the  provisions  of  the  old  law  re- 
main in  fuU  force,  except  so  far  as  they  are  modified  by  the  new. 

From  what  has  thus  been  said,  it  is  apparent  that  as  work  was  done 
in  the  present  case  during  the  year  1875,  before  any  re-location  was  made, 
the  original  claim  was  continued  in  force  and  made  operative  until  Uiere 
could  be  another  f  orf  eitiue  by  reason  of  the  ftiilure  of  the  owners  to  do 
the  necessary  annual  work.  The  year  in  which  the  work  was  done  began 
on  the  first  of  January,  1875,  and  ended  on  the  31st  of  December.  The 
law  fixes  no  time  within  a  year  when  the  work  must  be  done.  Con- 
sequently, if  done  at  any  time  during  the  year,  it  is  enough,  and  there 
can  be  no  forfeiture  until  the  entire  year  has  gone  by.  Tha^  in  this  case, 
would  not  be  until  December  31,  1876,  and  l^e  work,  if  completed  on 
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ihat  day,  would  be  just  ad  effectual  for  the  protection  of  the  claim  as  if  it 
had  been  done  on  the  first  of  January  previous.  It  follows  that  on  the  19th 
of  December,  1876,  the  owners  of  the  original  location  had,  under  the  act 
of  Congress,  the  exduaiye  right  to  the  possession  and  enjoyment  of  the 
property  in  dispute. 

A  mining-ckum  perfected  under  the  law  is  property  in  the  hifi^hest 
sense  of  that  term,  which  may  be  bought,  sold,  and  conveyed,  and  will 
pass  by  descent.  (Forbes  vs.  Gracey,  94  U.  S.,  767.)  There  is  nothing  in 
the  act  of  Congress  which  makes  actual  possession  any  more  necessaiy 
for  the  protection  of  the  title  acquired  to  such  a  claim  by  a  valid  location, 
than  it  is  for  any  other  grant  from  the  United  States.  The  language  of 
the  act  is  that  the  locators  ^^  shall  have  the  exclusive  right  of  possession 
and  enjoyment  of  all  the  surface  included  within  the  Imes  of  their  loca- 
tions,"  which  is  to  continue  until  there  shall  be  a  failure  to  do  the  requisite 
amount  of  work  within  the  prescribed  time.  Congress  has  seen  fit  to 
make  the  possession  of  that  part  of  the  public  lands  which  is  valuable 
for  minerals  separable  from  the  fee,  and  to  provide  for  the  existence  of 
an  exlusive  right  to  the  possession,  while  the  paramount  title  to  the  land 
remains  in  the  United  States.  In  furtherance  of  this  policy  it  was  enacted 
(13  Stat.^  441,  chap.  67,  sec  9 ;  Bev.  Stat.,  sec.  910)  that  no  possessory 
action  between  individuals  in  itie  courts  of  the  United  States  for  the  re- 
covery of  mining  titles  should  be  affected  by  the  fact  that  the  paramount 
title  to  the  land  was  in  the  United  States,  but  that  each  case  should  be 
adjudged  bv  the  law  of  possession. 

Miiung-ckdms  are  not  open  to  re-location  until  the  rights  of  a  former 
locator  have  come  to  an  end.  A  re-locator  seeks  to  avail  himself  of 
mineral  in  the  public  lands  which  another  has  discovered.  This  he  can- 
not do  until  the  discoverer  has  in  law  abandoned  his  claim  and  left  the 
property  open  for  another  to  take  up.  The  right  of  location  upon  the 
mineral  lands  of  the  United  States  is  a  privilege  granted  by  Congress, 
but  it  can  only  be  exercised  within  the  limits  prescribed  by  the  grant, 
liocations  can  only  be  made  where  the  law  allows  it  to  be  done.  Any 
attempt  to  go  beyond  that  will  be  of  no  avail.  Hence,  a  re-location  on 
lands  actuaUy  covered  at  the  time  by  another  vahd  and  subsisting  lo- 
cation, is  void ;  and  this  not  only  against  the  prior  locator,  but  all  the 
world,  because  the  law  allows  no  such  thing  to  be  done.  It  follows 
that  the  re-location  of  Belk  was  iavalid  at  the  time  it  was  made,  and 
continued  to  be  so  until  January  1,  1877. 

The  next  inquiry  is,  whether  the  attempted  location  in  December  be- 
came operative  on  the  1st  of  January,  so  as  to  give  Belk  the  exclusive 
right  to  the  possession  and  enjoyment  of  the  claim  after  that.  We 
think  it  did  noi  The  right  to  the  possession  comes  only  from  a  vahd 
location.  Consequently,  if  there  is  no  location,  there  can  be  no  posses- 
sion under  it.  Location  does  not  necessarily  follow  from  possession, 
but  possession  from  location.  A  location  is  not  made  by  taking  posses- 
sion alone,  but  by  working  on  the  ground,  recording,  and  doing  what- 
ever else  is  required  for  that  purpose  by  the  acts  of  Congress  and  the 
local  laws  and  regulations.  As  in  this  case,  all  these  things  were  done 
when  the  law  did  not  allow  it ;  they  are  as  if  they  had  never  been  done. 
On  the  19th  of  December  the  right  to  the  possession  of  this  property 
was  just  as  much  withdrawn  from  the  public  domain  as  the  fee  is  by  a 
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valid  grant  from  the  United  States  under  the  authority  of  law,  or  the 
possession  by  a  valid  and  subsisting  homestead  or  pre-emption  entry. 
As  the  United  States  could  not  at  the  time  give  Belk  the  right  to  take 
possession  of  the  property  for  the  purpose  of  making  his  location,  be- 
cause there  was  an  existing  outstanding  grant  of  the  exclusive  right  of 
possession  and  enjoyment,  it  would  seem  necessarily  to  follow  that  any 
tortious  entry  he  might  make  must  be  unavailing  for  the  purposes  of  a 
valid  location  of  a  claim  under  the  act  of  Ck>ngre8s.  A  location  to  be 
effectual  must  be  good  at  the  time  it  is  made.  When  perfected  it  has 
the  effect  of  a  grant  by  the  United  States  of  the  right  of  present  and 
exclusive  possession.  As  the  proceeding  to  locate  is  one  in  which  the 
United  States  are  not  directiv  actors,  but  is  carried  on  by  the  locator 
alone,  so  that  he  may  take  wnat  the  United  States  have,  throu^  an  act 
of  Congress,  offered  to  give,  it  is  clear  that  there  can  be  nothing  to  take 
until  there  is  an  offer  to  give.  Here  Congress  has  said  in  unmistakable 
language  that  what  has  been  once  located  under  the  law  shall  not  be  re- 
located until  the  first  location  has  expired ;  and  it  is  difficult  to  see  ^rhy, 
if  Belk  could  make  his  re-location  on  the  19th  of  December,  he  mi^t 
not  on  the  19th  of  January  before.  (Lansdale  va,  Daniels,  100 17.  S.,  116.) 
The  original  locators  and  their  grantees  had  precisely  the  same  rig^hts 
after  the  last  date  as  they  did  after  the  first,  the  only  difference  being 
in  duration.  To  hold  that  an  entir  may  be  made  and  the  eeveanl  acts 
done  necessary  to  perfect  a  re-location  before  the  former  location  has  ex- 
pired, will  be  to  encourage  unseemly  contests  about  the  possession  of 
the  public  mineral-bearing  lands,  which  would  almost  neoeesarily  be 
followed  by  breaches  of  the  peace. 

This  brings  us  to  the  inquiry  whether  the  possession  of  Belk,  after  tilie 
first  of  January,  was  such  as  to  prevent  the  defendants  from  makiTig 
a  valid  re-location  and  acquiring  title  under  it.  The  position  taken  in 
behalf  of  Belk  is,  that  even  if  the  original  locators,  or  their  grantees, 
had,  under  the  act  of  Congress,  a  right  to  the  possession  of  their  claim 
until  January  1,  a  statute  of  limitations  in  Montana  would  bar  an  action 
in  their  favor  against  him  for  its  recovery,  because  they  had  not  been  in 
actual  possession  within  a  year  previous  to  his  entry,  and  consequently 
his  entiy,  though  tortious  as  to  them,  was  good  as  the  beginning  of  an 
adverse  possession,  which,  if  continued  for  a  year,  would  entitle  him  to 
a  patent  under  the  provisions  of  section  2832  of  the  Revised  Statutes. 
The  statute  of  Montana  relied  on  is  as  follows : 

^^  No  action  to  recover  any  mining-claim,  whether  placer  or  quarts,  or 
any  quartz  lead  or  lode,  or  any  interests  therein  or  possession  thereof, 
unless  the  same  be  held  under  patent  from  the  government  of  the  United 
States,  shall  be  commenced  or  maintained  unless  that  it  is  proved  that 
the  plaintiff,  or  his  assigns,  or  predecessor  in  interest,  were  in  the  actual 
seizin  or  possession  of  such  mining-claim,  quartz  lead  or  lode,  within  one 
year  next  before  the  commencement  of  such  action."  •  •  •  (Laws 
of  Montana,  1872,  p.  691.) 

And  section  2332  of  the  Revised  Statutes  is  as  follows : 

'^  Where  such  person  or  association,  they  and  their  grantors,  faaveh«ld 
and  worked  their  claims  for  a  period  equal  to  the  time  prescribed  by  the 
statute  of  limitations  for  mixung-claims  of  the  State  or  Territory  where 
the  same  may  be  situated,  evidence  of  such  possession  and  working^  of 
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the  daims  for  such  •period  shall  be  sufficient  to  establish  a  right  to  a 
patent  thereto  under  this  chapter,  in  the  absence  of  an  adrerse  claim." 

The  Montana  statute  was  passed  January  11, 1872,  and  the  act  of  Con- 
gress, under  which  boiJi  parties  claim,  on  the  10th  of  May  thereafter. 
Under  the  act  of  Congress,  as  has  just  been  seen,  the  origiiial  locators, 
or  their  grantees,  had  what  was  equivalent  to  a  grant  by  the  United 
States  of  the  right  to  the  exclusive  possession  and  enjoyment  of  the 
property  until  January  1.  If  the  Montana  statute  is  in  any  respect  re- 
pugnant to  this,  it  was  repealed  to  the  extent  of  such  repugnancy  by 
tha  act  of  Congress.  As  between  mere  possessors,  having  no  other  title 
than  such  as  they  got  by  mere  occupancy,  an  action  would  undoubtedly 
be  barred  by  the  Montana  statute.  Whether  that  would  be  so  in  a  case 
where  an  actual  right  of  possession  had  been  acquired  under  the  act  of 
Congress,  is  a  question  we  need  not  consider,  as  here  the  controversy  is 
not  between  Belk  and  the  prior  locators.  It  is  dear  that,  whether  an 
action  could  be  maintained  against  him  or  not  in  Montana,  Belk's  right 
of  location  depended  entirely  on  the  act  of  Congress ;  and  under  that, 
as  has  already  been  seen,  what  he  did  had  no  effect  as  securing  to  him- 
self the  grant  of  any  righta  All  he  got  or  could  get  by  his  entry  was 
possession,  and  that,  to  be  of  any  avsjl,  must  be  actual 

Under  the  provisions  of  the  Revised  Statutes  relied  on,  Belk  could 
not  get  a  patent  for  the  claim  he  attempted  to  locate,  unless  he  secured 
what  is  here  made  the  equivalent  of  a  valid  location,  by  actually  holding 
and  working  for  the  requisite  time.  If  he  actually  held  possession  and 
worked  the  daim  long  enough,  and  kept  all  others  out,  his  right  to  a 
patent  would  be  complete.  He  had  no  grant  of  any  right  of  possession. 
His  ultimate  right  to  a  patent  depended  entirdy  on  his  keeping  himsdf 
in  and  all  others  out,  and  if  he  was  not  actually  in,  he  was  in  law  out. 
A  peaceable  adverse  entry,  coupled  with  the  right  to  hold  the  possession 
which  was  thereby  acquired,  operated  as  an  ouster,  which  broke  the  con- 
tinuity of  his  holding,  and  deprived  him  of  the  title  he  might  have  got 
if  he  had  kept  in  for  the  requisite  length  of  time.  He  had  made  no 
such  location  as  prevented  the  lands  from  being  in  law  vacant  Others 
had  the  right  to  enter  for  the  purpose  of  taking  them  up,  if  it  could  be 
done  peaceably  and  without  force.  There  is  nothing  in  Atherton  va. 
Fowler,  (96  U.  S.,  513,)  to  the  contrary  of  this.  In  that  case  it  was  hdd 
a  right  of  pre-emption  could  not  be  established  by  a  forcible  intrusion 
upon  the  possession  of  one  who  had  already  settled  upon,  improved,  and 
endosed  the  property.  Upon  that  proposition  the  court  was  unanimous. 
We  also  all  agreed  that  if  a  peaceable  entry  had  been  made  on  lands 
which  had  not  been  endosed  or  improved,  a  good  right  might  have  been 
secured.  The  only  difiEerence  of  opinion  we  had  was  as  to  whether  the 
entry  in  that  case  was  by  force  or  peaceably.  A  majority  of  the  court 
thought  it  was  f  ordble,  while  the  minority  considered  that  the  case  had 
been  fairly  put  to  the  jury  on  the  question  of  fordble  or  peaceable  entry, 
and  the  effect  of  the  verdict  was  that  it  had  been  peaceable. 

This  brings  us  to  the  facts  of  the  present  case.  No  one  contends  that 
the  defendttuts  effected  their  entry  and  secured  their  re-location  by  force. 
They  knew  what  Bdk  had  done,  and  what  he  was  doing.  He  had  no 
right  to  the  possession,  and  vras  only  onithe  land  at  intervals.  There 
was  no  enclosure,  and  he  made  no  improvements.    He  apparently  exer- 
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emed  no  other  acts  of  ownership,  after  January  1,  than  every  esplorer  of 
the  mineral  lands  of  the  United  States  does  when  he  goes  on  them  and 
uses  his  pick  to  search  for  and  examine  lodes  and  veinB.  As  his  at- 
tempted re-location  was  invahd,  his  rights  were  na  more  than  iJioee  of  a 
simple  explorer.  In  two  months  he  bad  done,  as  he  himself  says,  ^no 
hard  work  on  the  claim,"  and  he  '*  probably  put  two  days'  work  on  the 
ground."  This  was  the  extent  of  his  possession.  He  was  not  an  orig- 
inal discoverer,  but  he  sought  to  avail  nimaAlf  of  what  others  had  found. 
Belying  on  ^hat  he  had  done  in  December,  he  did  not  do  what  was 
necessary  to  e£fect  a  vah<}  re-location  after  January  1.  His  possession 
might  have  been  such  as  would  have  enabled  him  to  bring  an  action  of 
trespass  against  one  who  entered  without  any  color  of  right,  but  it  was 
not  enough,  as  we  think,  to  prevent  an  entry  peaceably  and  in  good  faith 
for  the  purpose  of  securing  a  right  under  tne  act  of  Congress  to  the  ex- 
elusive  possession  and  enjoyment  of  the  property.  The  defendants  hav- 
ing got  into  possession  and  perfected  a  re-location,  have  secured  the 
better  riffht.  When  this  suit  was  begun  they  had  not  onl^  poaocwwion, 
but  a  ri^t  granted  by  the  United  States,  to  continue  their  possession 
against  all  adverse  claimants.  The  possession  by  Belk  was  that  of  a 
mere  intruder,  while  that  of  the  defendants  was  accompanied  bj  color 
of  title. 

It  is  contended,  however,  that  the  court  erred  in  its  charge  to  the 
jury,  because  it  assumed  that  the  defendants'  re-location  was  good  if 
that  of  Belk  was  bad.  The  notice  of  the  re-location  of  the  defendants 
was  proved  by  the  introduction  of  the  county  records ;  and  if  we  under- 
stand correctly  the  position  which  is  now  taJcen,  it  is  that  this  notice  was 
defective  because  of  an  insufficient  affidavit.  We  cannot  find  that  this 
precise  objection  was  taken  below.  When  *the  record  was  first  offered 
in  evidence  it  seems  to  have  been  objected  to  generally,  but  afterwards, 
on  a  motion  to  strike  it  out,  the  reasons  assigned  were:  1,  that  the 
original  was  not  shown  to  have  been  out  of  the  possession  or  under  the 
control  of  the  defendants ;  and  2,  that  the  record  did  not  give  a  sufficient 
description  of  the  location.  As  the  affidavit  to  the  notice  of  the  re- 
location of  Belk  was  identical  in  form  with  that  of  the  defendants,  it  is 
possible  such  an  objection  as  is  now  made  was  not  then  desirable;  but 
however  that  may  be,  we  are  dearly  of  the  opinion  it  is  one  that  cannot 
be  made  for  the  first  time  in  this  court.  The  trial  below  was  conducted 
entirely  on  the  theory  that  Belk  had  the  better  right,  because  the  de- 
fendants could  not  in  law  make  a  re-location  at  the  time  they  did.  The 
court  had  the  right  to  understand  that  it  was  conceded  the  defendants 
had  perfected  their  titie,  if  it  could  be  done  under  the  drcumstanoes,  and 
the  special  objections  made  to  the  evidence  that  was  introduced  slumld 
not  be  sustained.  Nothing  which  occurred  in  the  progress  of  the  trial 
below  can  be  assigned  for  error  here  which  was  not  brought  to  the 
attention  of  the  court  and  decided  by  ii  When  specific  objections  are^ 
made  to  the  admission  of  evidence,  the  court  has  the  right  to  aasame* 
that  all  others  are  waived,  and  proceed  with  the  case  accordingly. 
Consequentiy,  when  the  specific  objections  made  to  the  introduction  of 
this  notice  in  evidence  were  overruled,  the  court  had  the  right  to  con- 
sider it  was  no  longer  contended  that  the  requisite  notioe  had  not  been 
given  and  recorded. 
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This  disposes  of  all  the  questions  raised  on  the  instructions  to  the 
jury.  It  remains  to  consider  the  various  ezeeptions  taken  to  the  ad- 
mission and  rejection  of  testimony.     These  are : 

1.  As  to  the  admission  of  the,  book  from  the  office  of  the  recorder  of 
Deer  Lodge  county,  to  prove  the  record  of  the  location  of  the  original 
lode-claims  by  Humphrey  and  Allison ; 

2.  As  to  the  admission  of  the  books  of  record  from  the  same  office  to 
prove  certain  deeds  by  which  it  was  claimed  the  title  of  Humphrey  and 
Allison  to  the  original  lode-claims  was  transmitted,  in  whole  or  in  part, 
to  one  Murphy ;  and,    ^ 

3.  The  rejection  of  the  testimony  of  one  McFarland,  a  witness  pro- 
duced at  the  triaL 

1.  As  to  the  proof  of  the  record  of  the  location  of  the  original  lode- 
daim. 

As  Belk  sets  up  title  only  as  a  re-locator  of  part  of  the  original  lode- 
daim,  he  impliedly  admits  the  validity  of  the  prior  location.  There  can 
be  no  re-location  unless  there  has  been  a  prior  valid  location,  or  some- 
thing equivalent,  of  the  same  property.  It  is  nowhere  disputed  that 
Humphrey  and  Allison  were  the  locators  and  owners  of  the  claim  originally. 
The  proof  by  the  record  was,  therefore,  probably  unnecessary ;  but  if 
not,  it  seems  to  us  the  book  offered  was  sufficiently  authenticated.  It 
was  one  of  i^e  books  of  record  kept  in  the  proper  office  and  transmitted 
as  such  from  one  officer  to  another.  The  original  recording  appears  to 
have  been  in  a  temporary  book,  and,  at  a  very  early  date  in  the  history 
of  the  county,  transcribed  by  the  deputy  recorder,  under  the  general 
supervision  of  his  principal,  into  the  book  which  has  since  been  recog- 
nized as  part  of  iSie  public  records  of  the  office.  It  was  sufficiently 
shown  that  the  ori^pbal  book  had  been  lost  or  destroyed.  This  we  thii^ 
enough  to  justify  the  use  of  the  present  book  in  its  place.  Having  been 
recognized  as  part  of  the  official  records  of  the  county  almost  from  the 
time  of  the  organization  of  civil  government  in  the  Territory,  it  would 
be  dangerous  to  exclude  it  now  without  any  proof  of  fraud  or  mistake. 

2.  As  to  the  deeds.  In  the  view  we  take  of  the  case,  it  is  entirely  un- 
important whether  the  original  lode-elaim  had  been  transferred  or  not. 
The  work  was  done  in  1875  by  Humphrey,  one  of  the  original  locators, 
for  the  express  purpose  of  resuming  the  claim.  He  says  it  was  done 
under  an  arrangement  which  he  made  to  that  effect  with  Thornton,  who, 
according  to  the  deeds  put  in  evidence,  was  the  owner  of  three-fourths 
of  the  property,  Humphrey  himself  owning  the  rest.  It  is  a  matter  of 
no  importance  to  Belk  whether  the  work  tiiat  was  done  enured  to  the 
benefit  of  Humphrey  alone  or  to  him  with  others.  Without,  therefore, 
considering  any  of  the  questions  presented  in  the  argument  as  to  the 
competency  of  the  evidence,  or  the  proper  execution  of  the  deeds,  we 
are  clearly  of  the  opinion  that  there  is  nothing  in  the  assignments  of 
error  affecting  this  branch  of  the  case  which  requires  a  reversal  of  the 
judgment. 

3.  As  to  the  testimony  of  McFarland.  He  was  in  effect  asked  whether 
any  one  had  thai  day  pointed  out  to  him  the  line  between  the  National 
Mming  and  Exploring  Company's  ground  and  the  defendants' ;  and,  if 
so,  uriiom ;  and  if  he  Imew  where  the  line  was.  Th^re  was  but  one  ques- 
tion, and  tbe  objection  was  made  to  the  question.    It  was  entirely  im- 
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material,  so  far  as  anything  appears  in  the  reoord,  whether  any  onepoinied 
out  the  line  to  the  witness  or  not,  unless  it  was  some  one  connected  with  the 
suit  or  the  parties.  It  is  true,  if  he  knew  of  his  own  knowledge  wh^re  the 
hne  was  he  might  tell,  but  in  the  form  the  question  was  put  he  could 
well  think  he  would  be  permitted  to  tell  where  it  was  as  it  had  been 
pointed  out  to  him.  The  question  was  clearly  too  general,  and  on  that 
account  objectionable.  It  is  quite  possible  the  witness  knew  facts  that 
were  material  to  the  issue  which  was  being  tried.  If  he  did,  and  the 
plaintiff  desired  to  have  them,  the  question  G&ould  have  been  made  more 
specific,  and  the  objections  to  the  form  of  that  which  was  put  removed. 
Upon  a  careful  consideration  of  the  whole  case,  we  find  no  eiror;  and 
the  judgment  is  affirmed. 

UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OP  COLORADO. 
YAK  ZAHDT  VS.  ABGEMTOnB  lOinNO  OOHPAHT. 

Mvning-ckdm-— Infective  looalUon  eerUflcate  mtny  be  amended— Paper  UUe.  —When  there 
is  conflicting  eyidenoe  tonobing  the  facts  necessary  to  make  TsUd  the  origimd 
location  of  a  mining-claim,  the  paper  title  of  granteee  claiming  nnder  the  orig- 
inal locator  will  go  to  the  jury.  A  location  oertifloata  which  is  fatally  defective, 
in  omitting  reference  to  natural  object  or  permanent  monument,  may  go  to  the 
jury  in  connection  with  an  amended  certificate  correcting  such  defect. 

Praetioe — Amendment  at  the  heemng. — Plaintiif  having  declared  for  the  entire  prop- 
erty, it  was  dereloped  on  the  trial  that  in  consequence  of  a  defectiye  deed,  be 
had  title  to  only  two-thirds  of  the  claim;  Hefd^  that  plaintiff  ooold  not,  on  thie 
declaration,  recover  for  two-thirds,  and  that  the  person  holding  title  to  the  other 
third  of  the  claim  might  not,  without  his  consent,  be  joined  as  party  plaintiff, 
yet  plaintiff  might  amend  his  complaint  so  as  to  demand  but  two-thii^. 

Mining^eMm'-Pre'requiriUe  to  loeatian, — ^Under  the  statutes.  Federal  and  State,  bo 
location  of  a  mining-daim  shall  be  made  until  the  disoorery  of  a  vein  or  lode 
within  the  limits  of  the  claim ;  and  a  discovery-shaft  must  be  sunk  thereon  to 
the  depth  of  at  least  ten  feet.  The  mineral  or  ore  so  discovered  must  be  in  po- 
sition— in  the  form  of  a  lode — and  not  in  a  broken  and  fragmentary  condition, 
intermingled  with  slide  and  deMs  on  the  surface.  Disoovery  of  ore  after  loca- 
tion, in  a  different  part  of  the  claim,  will  not  avail. 

The  bwrden — Is  on  the  plaintiff  to  establish  the  fact  that  ore  was  so  found  in  his  dis- 
covery-shaft, and  that  the  same  lode  is  continuous  to  the  ground  in  controversy. 

Ehidenee^  tohat  ^laU  be,  of  prior  loeaUon, — Proof  of  the  date  of  plaintiff's  location, 
the  others  not  being  shown,  and  the  fact  that  plaintiff 's  location  is  excepted 
from  defendant's  patents,  will  raise  a  presomption  that  plaintilTs  location  vas 
first  made. 

The  top  or  apex,  on  a  junior  discovery— Senior  locaUon  on  the  ^'^  dip  "  ioiU  /bW.— Ordi- 
narily the  owner  of  a  mining-claim  in  which  is  found  the  top  or  apex  of  a  lode 
may  follow  the  vein  within  or  without  his  side  lines  on  its  **  dip  "  to  any  dep&; 
yet  if  the  same  vein  has  been  previously  discovered  and  located  on  the  *'dip." 
such  disoovery  will  prevail  against  a  junior  disoovery,  though  located  on  the 
apex  of  the  vein. 

Action  to  reooTer  poaaeBsion  of  the  Adelaide  mining-claim,  in  Gali- 
fomia  district,  Lake  county,  Colorado. 

Plaintiff  offered  evidence  to  prove  that  the  claim  was  located  by  WallB 
and  Powell,  in  the  year  1875.  As  to  marking  the  boundaries  of  the 
claim  on  the  surface  of  the  ground,  and  the  finding  of  valuable  oare  in 
the  discovery-shaft,  the  evidance  was  slight ;  and  defendant  objected  to 
plaintiff  ^8  record  title,  on  t^e  ground  thait  these  facts  were  not  ahowD. 
As  there  was  some  evidence^  li^ftt.^tii  points,  the  court  held  that  tiie 
paper  title  should  be  received.  In  the  original  certificate  of  location 
the  description  of  the  daim  contained  no  r^erenoe  to  a  natural  object 
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or  permanent  monnment ;  but  this  was  oorreoted  in  an  amended  certifi- 
eate,  and  both  were  reoeived,  although  it  was  held  that  the  first  was 
fatally  defectiye. 

Having  deohit«d  for  the  entire  interest  in  the  elaim,  plaintiff  ftdled  to 
show  title  from  the  original  locators  to  an  undivided  one-third  interest. 
One  of  the  deeds  upon  whidh  he  relied  was  not  sufioiently  proved,  and 
upon  defendant's  objection  it  was  excluded.  Thereupon  he  moved  for 
leave  to  make  the  grantor  in  that  deed,  in  whom  the  title  to  the  said  one- 
third  interest  would  rest,  (assuming  that  instrument  to  be  void,)  a  party 
plaintiff  in  the  suit 

And  this  was  denied  by  the  court : 

JfHret.  Because  the  deed,  for  aught  that  appears,  was  effectual  be- 
tween the  parties  to  it  to  transfer  the  property ;  and. 

Second.  A  stranger  should  not  be  znade  a  party  to  the  suit,  without 
his  knowledge  and  consent,  which  is  not  shown. 

Plaintiff  then  suggested  to  the  court,  that  upon~  his  declaration  for 
the  whole  interest,  he  could  take  a  verdict  for  two-tiiirds,  pursuant  to 
sixth  paragraph  of  section  261  of  the  Code  of  Procedure  of  the  State. 
But  the  court  was  of  the  opinion  that  section  249  of  the  code,  which 
requires  the  plaintiff  to  state  the  interest  claimed  by  him,  should  control, 
and  that  plaintiff  having  declared  for  the  whole,  could  not  recover  an 
undivided  interest.  Nevertheless,  the  plaintiff  was  allowed  to  amend 
his  complaint  at  the  trial  so  as  to  demand  but  two-thirds  interest,  and  the 
court  said  that  this  was  often  done.  For,  the  plaintiff  having  at  first 
asked  judgment  for  the  whole,  the  defendant  cannot  now  be  surprised 
that  he  bAb  only  a  part. 

In  the  further  trial  of  the  cause  it  appeared  that  the  defendant  claimed 
under  two  locations,  called  the  Camp  Bird  and  Pine,  which  it  held  by 
patent  from  the  government.  Plaintiff^s  claim  is  in  the  general  course 
north  and  south,  or,  to  be  exact,  north  33^  10^  east  Defendant's  two 
daims,  overlapping  the  other  somewhat  transversely,  are  in  the  general 
course  east  and  west  The  contesting  claims  have  the  relation  of  tne  jaws 
of  shears,  and  the  ground  in  controversv  is  that  included  in  the  space 
of  intersection,  and  a  small  part  of  the  Adelaide  claim  immediately  north 
of  the  intersection.  The  discovery-shaft  of  the  Adelai4e  claim  is  or  was 
at  the  nortb  end  of  the  daim,  and  some  300  or  400  feet  from  the  ground 
in  controversy.  By  later  operations,  and  the  erection  of  a  mill  and  ore- 
house  in  the  vicinity,  it  had  been  filled,  and  the  position  of  it  in  the  claim 
was  not  very  well  shown.  Between  this  shaft  and  the  ground  in  con- 
troversy there  were  no  openings  to  prove  that  the  lode  extended  in  that 
direction,  and  whether  it  did  so  extend  was  strongly  controverted.  De- 
fendant gave  evidence  to  prove  that  no  mineral  was  found  in  the  dis- 
covery-shaft, and  that  the  condition  of  the  ground  was  such  that  if  any 
was  found  there  it  was  broken  and  fragmentary,  or  in  other  words,,  of 
the  character  of  float,  mixed  with  the  sHde  on  the  surftice  of  the  moun- 
tain. It  appeared,  however,  that  plaintiff  and  his  grantors  had  main- 
tained possession  of  the  premises  from  the  first ;  had  made  valuable  im- 
provements on  the  daim,  and  had  carried  on  extensive  mining  operations 
at  and  near  the  ground  in  controversy. 

The  Camp  Bird  and  Pine  discoveries  were  west  of  the  ground  in  con- 
troversy 200  or  300  feet,  and,  as  defendant  contended,  on  the  top  and 
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apex  of  the  lode,  which  at  that  point  extended  almost  directly  aorofifl 
those  locations.  The  defence,  by  answer,  to  the  support  of  which  many 
witnesses  were  brought  into  court,  was  that  the  ore  in  controversy  was  a 
part  of  the  vein  whidi  defendant  held  by  its  top  and  i^ex.  If  what  has 
been  said  to  explain  the  position  of  the  claims  is  intelligible,  it  will  be 
apparent  that  in  this  view  the  Adelaide  location  extended  across  the  Tein 
and  on  its  dip,  below  the  top  and  apex, which  was  to  the  west  of  that  lo- 
cation. And  as  the  Adelaide  location  was  first  in  time,  it  became  a 
question  whether  a  location  so  made  and  otherwise  sufficient  would  be 
valid  against  a  junior  location  on  the  top  and  apex  of  the  vein.  This 
having  been  ruled  as  expressed  in  the  charge  to  the  jury,  much  testi- 
mony as  to  the  top  and  apex  of  the  vein,  and  the  continuance  of  theveiii 
to  the  ground  in  controversy,  was  withheld,  and  the  case  stood  on  the 
validity  of  plaintiff's  location — 

Whether  a  vein  in  plaee  was  found  in  the  disoovery-shaft  of  that  lo- 
cation; and 

Whether  the  vein,  if  found  there,  extended  to  the  ground  in  dispute. 

The  court  charged  the  jury  as  follows,  (Hallett,  J. :) 

The  question  to  be  determined  on  the  evidence  relates  to  the  plain- 
tiff's  location,  which  he  calls  the  Adelaide. 

As  to  the  work  on  the  ground  necessary  to  a  valid  location,  the  statute 
of  the  State  provides,  among  other  things,  that  a  discovery-shaft  shall 
be  sunk  to  the  depth  of  at  least  ten  feet,  or  deeper  il  neceasaiy, 
to  find  a  well-defined  crevice.  And  the  Federal  statute  declares  that  no 
location  of  a  mininK-claim  shall  be  made  until  the  discovery  of  the  vein 
or  lode  within  the  hmits  of  the  claim  located. 

The  position  of  the  plaintiff  is,  that  Walls  and  Powell,  the  locators  of 
the  Adelaide  claim,  found  a  lode  or  vein  in  the  discovery-shAft  sunk  by 
them,  and  that  position  is  controverted  by  defendant.  I  do  not  recall 
anything  said  by  witnesses  as  to  a  crevice  in  that  shaft ;  but  there  is  some 
testimony  to  the  effect  that  ore-bearing  silver  was  found  there.  If  you 
find  from  the  evidence  that  such  ore  was  taken  from  the  Adelaide  dis- 
covery-shaft, it  is  important  to  consider  whether  it  existed  in  mass  and 
position :  or,  in  other  words,  in  the  form  of  a  vein  or  lode ;  or,  on  the 
other  hand,  in  a  broken  and  fragmentary  condition,  intermingled  with 
the  slide  and  debris  on  the  surface  of  the  mountain.  For  it  rests  with 
the  plaintiff  to  show  that  ore  was  found  in  the  discovery-shaft,  and  also 
that  the  same  body,  vein,  or  lode  extends  to  the  ground  in  controversy. 
Of  course,  if  ore  was  found  in  the  discovery-shaft,  and  the  ore  so  found 
was  broken  and  fragmentary,  it  cannot  be  said  tihat  a  body  of  ore-^ 
vein  or  lode — ^was  found  in  that  shaft  which  extends  to  the  ground  in 
disputa 

So  that,  if  you  find  that  no  ore  was  discovered  in  the  discovery-shaft 
of  the  Adelaide  daim,  or,  if  ore  was  found  in  that  shaft,  and  it  was 
broken  and  fragmentary,  your  verdict  will  be  for  the  defendant. 

And  in  this  view,  (tlmt  is,  assuming  the  facts  to  be  as  stated,)  the  dr- 
oumstance  that  plaintiff's  grantors  afterwards  developed  the  body  of 
ore  in  controversy  higher  up  the  mountain  side,  will  not  affect  the  result 
For  a  location  rests  on  what  may  be*  found  in  the  disoovery-shafi  And 
if  nothing  is  found  there,  or  if  what  is  found  there  does  not  extend  be- 
yond the  limits  of  the  shaft,  the  discovery  of  a  body  of  ore  elsewhere  in 
the  daim  will  not  avail 
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But  if  a  yem  or  lode  was  found  in  the  disoorery-Bhaft  of  the  Adelaide 
daim,  and  it  extends  throughout  the  ground  in  controyersj,  the  plaintiff 
may  prevail.  ' 

Something  has  been  said  as  to  whether  the  locators  complied  with  the 
other  provisions  of  the  statute,  relating  to  posting  notice  of  the  dis- 
coyery  on  the  daim,  staking  the  boundaries,  all  of  which  must  be  shown 
in  evidence  to  constitute  a  valid  location. 

If  you  find  these  things  to  be  proved,  and  that  a  vein  or  lode  was 
found  in  the  discovery-sludft,  the  question  remains,  whether  such  vein  or 
lode  extends  to  the  ground  in  controversy.  Upon  the  evidence  here,  it 
may  come  to  ihe  point  whether  the  lode  of  ore  found  in  the  several  shafts 
on  the  hill  was  also  found  in  the  discovery-shaft  of  the  Adelaide  daim. 
Nevertheless,  if  you  believe  from  the  evidence  that  a  veia  or  lode  was 
found  in  the  discovery-shaft,  and  that  it  is  not  the  same  as  the  vein  or 
veins  found  in  the  shi^  on  the  same  daim,  higher  up  the  hill,  but  that 
it  extends  throughout  the  claim,  the  plaintiff  may  prevail 

This  being  shown,  although  defendant's  location  may  appear  to  yoii  to 
be  along  the  line  of  the  top,  apex,  or  outcrop  of  the  vein,  they  cannot 
prevail  against  a  senior  location  on  the  dip  of  the  lode.  That  plaintiff's  lo- 
cation is  of  earlier  date  than  either  of  defendant's  may  be  assumed  upon 
two  grounds :  First,  the  date  is  shown  as  August,  1876,  and  in  the  ab- 
sence of  evidence  we  camiot  presume  that  the  others  are  of  earlier  date. 
Second,  in  the  patent  put  in  evidence  by  defendant,  the  Adelaide  surface- 
ground  is  excepted  from  the  grant  This  may  he  prima  facie  evidence 
that  the  Adelaide  daim  is  of  older  date  than  the  others ;  but  it  is  not 
evidence  of  anything  more. 

In  taking  the  patents  in  that  form  there  was  no  recognition  of  the 
plaintiff's  right,  or  the  validity  of  the  Adelaide  daim ;  nor  is  the  de- 
fendant in  any  way  preduded  thereby  from  contesting  that  claim. 

The  exception  in  the  patent  to  the  Pme  daim,  to  which  reference  has  been 
made  by  counsel,  does  not  in  any  way  relate  to  the  matters  in  contro- 
versy here.  It  should  not  have  any  weight  whatever  with  you.  The 
matters  in  issue  are  as  herein  stated,  and  you  will  determine  them  accord- 
ing to  th^  rules  now  given  you,  and  by  the  preponderance  of  evidence. 
The  burden  is  on  the  plaint^  to  establish  every  material  fact,  as  herein- 
before declared. 

The  jury  returned  a  verdict  for  plaintiff. 

SUPREME  COURT  OF  THE  UNITED  STATES. 
CAMPBELL  VS.  BANKIN. 

AffidaitUfar  eontinuanee. — An  affidavit  for  the  continuanoe  of  a  caase  does  not  be- 
come a  part  of  the  record,  so  that  effect  can  be  given  to  it  daring  the  trial,  un- 
less it  is  properly  introduced  as  evidence  for  some  legitimate  purpose  by  one  of 
the  parties. 

TrfifpoM. — lu  trespass  guar«  elmuum  fregU,  aotoal  possession  of  the  land  by  the 
plaintiff,  is  sufficient  evidence  of  title  to  authoriase  a  recovery  against  a  mere  tres- 
pass er. 

Parol  emdenae. — The  judgment  of  a  court  of  competent  jurisdiction  is,  as  to  every 
issue  decided  in  the  suit,  oonclusive  upon  the  parties  thereto,  and  in  a  subse- 
quent suit  between  them  parol  evidence,  whenever  it  becomes  necessary  in  order 
to  show  what  was  tried  in  the  first  suit,  is  admissible. 

Evidence  of  priorUiy  of  poeeeseion. — While  the  record  of  a  mining-distriot  is  the  best 
evidence  of  the  rules  and  customs  governing  its  mining  interests,  it  is  not  the 
best  or  the  only  evidence  of  the  priority  or  extent  of  a  party's  actual  possession. 
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Evidence  of  tUle,^The  fifth  seotion  of  the  act  entitled  *'  An  act  to  promote  the  derel- 
opment  of  the  mining  reeouroee  of  the  United  States,"  approved  May  10,  1872, 
(17  Stat,  91,)  gives  do  greater  effect  to  the  record  of  mining-claims  than  isgiYon 
to  the  records  kept  pnrsnant  to  the  reffistration  laws  of  the  respective  States, 
and  does  not  exclude  as  prima  fade  evidence  of  title  proof  of  actuai  possession, 
and  of  its  extent. 

Error  to  the  supreme  court  of  the  Territory  of  Montana. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court.  The  dedara- 
tion  avers  that  plaintiffs  below,  who  are  also  plaintiffs  in  error,  were  the 
owners  of  a  mining-olaim  in  Meagher  county,  known  as  claim  No.  2  be- 
low discovery,  in  Green  Horn  Qtdch,  and  that  defendant  wrongfully  en- 
tered upon  and  took  possession  of  a  portion  of  said  daim,  and  took  and 
carried  away  large  quantities  of  gold-bearing  earth  and  gold  dust,  the 
property  of  plaintiff  of  the  value  of  $16,000. 

The  answer  amounts  to  a  general  denial  of  all  the  averments  of  the 
complaint. 

B^  of  exception  taken  on  the  trial  show  that  plaintiffs  offered  in 
evidence  the  record  of  a  judgment  in  the  same  court,  in  which  the  de- 
fendant in  this  suit  was  plaontiff,  and  the  present  plaintiffs  and  those 
under  whom  they  claim  were  defendants,  which  was  an  action  for  tres- 
pass, whereiii  the  same  question  of  conflicting  interference  of  the  two 
mining-claims  was  in  issue,  and  the  verdict  and  judgment  were  for  plain- 
tiffs  in  this  suit. 

The  admission  of  this  record  was  objected  to,  and  the  court  sustained 
the  objection. 

Plaintiffs  then  offered  to  prove  that  thev  had  been  in  actual  posses- 
sion of  claim  No.  2,  in  Green  Horn  Ghilcn,  for  several  years,  and  that 
defendants  had  admitted  in  conversation  the  existence  of  such  claim, 
and  had  conceded  a  dividing  line  between  his  claim  and  that  of  plain- 
tiffs, which  would  give  to  the  latter  the  ground  in  controversy.  The 
court  refused  this  also. 

Plaintiffs  then  offered  in  evidence  a  deed  from  Harding  and  Wilson 
for  claim  No.  2,  Green  Horn  Gulch,  dated  December,  1869,  and  proof  of 
occupancy  and  use  of  it  ever  since.  The  court  rejected  this  also ;  and 
having  rejected  all  the  evidence  offered  by  plaintiffs,  it  directed  the  juiy 
to  find  for  defendant,  and  on  that  verdict  rendered  a  judgment,  wni<£ 
was  affirmed  on  appefd  by  the  supreme  court  of  the  Territory.  The 
record  sufficiently  shows  tiiat  neither  party  to  this  suit  had  any  legal 
right  to  the  locus  in  quo  from  the  United  States,  and  that  the  contro- 
versy involves  only  such  possessory  right  as  the  act  of  Ck)ngress  rec- 
ognizes in  the  locator  and  occupant  of  a  mining  privilege.  Since  this 
right  of  possession  was  the  matter  to  be  decided  by  the  jury,  it  is 
almost  incomprehensible  that  proof  of  prior  occupancy,  and  espedallj 
when  accompanied  by  a  deed  showing  color  of  right,  should  be  rejected. 

In  actions  of  ejectment,  or  trespass  quare  clattsutn  fregit^  possession 
by  the  plaintiff  at  the  time  of  eviction  has  always  been  held  jpHma/oo^ 
evidence  of  the  legal  title,  and  as  against  a  mere  trespasser  it  is  suffi- 
cient. (2  Greenl.  Evid.,  sec.  311.)  If  this  be  the  law,  when  the  right 
of  recovery  depends  on  the  strict  legal  title  in  the  plaintiff,  how  much 
more  appropriate  is  it  as  evidence  of  the  superior  right  of  possession  un- 
der the  acts  of  Congress  which  respect  sudb  possession  among  miners. 

If  this  plain  principle  of  the  conmion  law  needed  support  from  ad- 
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judged  cases,  as  applioable  to  the  one  before  us,  it  may  be  found  in  the 
courts  of  Calif omia,  in  Atwood  vs,  Frioot,  (17  California,  87 ;)  English 
vs.  Johnson,  (17  Caiifomia,  107,)  and  Hess  vs.  Winder,  (30  California, 
355.) 

The  court  below  erred,  therefore,  in  rejecting  this  evidence  of  plain- 
tiff's prior  possession. 

Whatever  may  have  been  the  opinion  of  other  courts,  it  has  been  the 
doctrine  of  this  court  in  regard  to  suits  on  contract  ever  wi^ce  the  case 
of  the  Washington,  Alexandria,  and  (Georgetown  Steam  Packet  Co.  vs. 
Sickles,  (24  Howard,  333,)  and  in  regard  to  actions  affecting  real  estate, 
sLnce  Miles  vs.  Caldwell,  (2  Wall,  35,)  that  whenever  the  same  question 
has  been  in  issue  and  tried,  and  judgment  rendered,  it  is  conclusive 
of  the  issue  so  decided  in  any  subsequent  suit  between  the  same  parties  ; 
and  also  that  where,  from  the  nature  of  the  pleadings,  it  would  be  left 
in  doubt  on  what  precise  issue  the  verdict  or  judgment  was  rendered, 
it  is  competent  to  ascertain  this  by  parol  evidence  on  the  second  trial. 
The  latest  expression  of  the  doctrine  is  found  in  Cromwell  vs.  County  of 
Sac,  (94  U.  S.,  361 ;)  Davis  vs.  Brown,  (94  U.  S.,  423.) 

The  rejection  of  the  record  of  the  suit  of  Bankin  vs.  Campbell  and 
others,  was  in  direct  conflict  with  this  doctrina  In  that  case  Bankin  had 
brought  an  action  of  the  same  character  as  the  one  he  is  now  defending, 
against  the  parties  who  are  now  plaintiffs,  and  had  a  verdict^nd  judgment 
against  him.  The  record  in  that  case,  as  in  this,  shows  that  one  party 
claimed  under  mining-daim  No.  2,  in  Oreen  Hom<3ulch,  and  the  other  un- 
der mining-claim  No.  8,  in  Confederate  Ghilch.  The  issue  in  both  cases  was 
to  which  claim  did  the  disputed  piece  of  mineral  deposit  belong ;  and  if 
that  issue  was  not  dear,  it  was  competent,  under  the  decisions  we  have 
cited,  to  show  by  parol  proof  that  the  controversy  was  over  the  same 
locality,  and  that  ihe  issue  had,  therefore,  been  decided  against  Bankin. 

And  this  proof  the  plaintiffs  offered,  in  connection  with  the  record  of 
the  former  suit.     The  exclusion  of  this  evidence  was  error. 

The  principal  ground  on  which  the  court  rejected  all  this  evidence, 
and  all  other  evidence  offered  by  the  plaintiffs,  is,  that  at  the  same  term 
of  the  court,  and  before  the  trial,  one  of  the  plaintiffs,  in  support  of  an  ap- 
plication for  a  continuance,  made  an  affidavit,  in  which  he  stated  that  he 
expected  to  prove  by  an  absent  witness  that  he  had  destroyed  the  orig- 
inal record  and  laws  of  Green  HomGhilch,  in  which  the  plaintiff s' claim 
is  located ;  that  said  records  and  laws  established  the  size,  lines,  boun- 
daries and  location  of  daim  No.  2  .below  discovery  in  said  gulch,  and 
that  said  records  showed  that  the  predecessors  of  tne  plaintiffs  in  inter- 
est possessed  and  occupied  this  daim  in  accordance  with  the  local  rules. 

This  affidavit,  made  in  support  of  an  application  for  continuance, 
which  was  overruled,  the  judge,  of  his  own  motion,  treated  as  part  of 
the  record,  and  as  before  him  on  the  trial,  though  not  offered  by  either 
party ;  and,  as  well  as  we  can  understand  it,  excluded  all  other  evidence 
of  the  possession,  i^d  location,  and  validity  of  the  plaintiffs^  daim,  be- 
cause this  lost  record  was  the  best  evidence,  and  all  other  was  secondary 
or  inferior. 

It  is  difficult  to  argue  this  proposition  seriously.  The  affidavit  was  in 
no  judiciijkl  sense  before  the  court  on  the  trial,  and  could  only  be  used,  if 
at  all,  when  introduced  by  one  of  the  parties  for  some  legitimate  pur- 
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pose.  If  it  had  been  so  presented  by  the  defendaait,  it  plainly  showed 
that  this  better  evidence  was  destroyed  and  oould  not  be  produced,  and 
was  a  sufficient  foundation  for  the  use  of  secondary  evidence. 

But  the  local  record  of  a  mining  community,  while  it  may  be  and  prob- 
ably is  the  best  evidence  of  the  rules  and  customs  governing  the  oonl- 
munity,  and,  to  some  extent,  the  distribution  of  mining  rights,  is  not  the 
best  nor  the  only  evidence  of  priority  or  extent  of  actual  possession.  It 
may  fix  limits  to  individual  acquisition,  the  terms  and  rules  for  aoquir- 
ing  and  transferring  mining  riffhte,  as  the  laws  of  the  State  do  in  regard 
to  ordinary  property ;  but  su(£  rules  and  customs  no  more  determine 
who  was  the  first  locator,  or  where  he  located,  than  any  other  competent 
evidence  of  that  fact. 

Whatever  may  be  the  effect  given  to  the  record  of  mining  daims  under 
section  of  the  act  of  Congress,  approved  May  10, 1872,  (17  Stat,  92,)  it 
certainly  cannot  be  greater  thim  uiat  which  is  given  to  the  registration 
laws  of  the  Sfcates;  and  they  have  never  been  held  to  exdude  parol  pnx^ 
of  actual  possession  and  the  extent  of  that  possession  bb  prima  /ode 
evidence  of  title. 

The  supreme  court  of  the  Territory  argue  that  the  trial  court  can 
regulate  the  order  of  admission  of  evidence  in  a  case,  and  because  the 
plaintiffs  did  not  introduce  first  of  all  proof  of  their  mining  records 
which  were  lo^t,  nothing  else  could  be  introduced.  For  want  of  these, 
evidence  of  actual  possession,  of  title-deeds,  of  the  location  of  the  daim, 
and  the  record  of  the  former  suit  determining  the  rights  of  the  parties 
to  the  locus  in  quo^  were  all  unavailing  and  inadmissible. 

We  know  of  no  rule  of  law  which  justifies  this  action. 

The  judgment  of  the  supreme  court  of  Montana  will  be  reversed,  and 
the  cause  remanded  to  that  court  with  directions  to  order  a  new  trial ; 
and  it  is  so  ordered.     (9  Otto,  261.) 

UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OF  COLORADO. 

JOHNSTONE  V8,  BOBINBON  Ct  cU, 

ProtpecUng  forndne^^^^Grub  tiake'*— Arrangement  must  exiet  at  theOme  of  dU- 
eavery,  to  gice  joint  interest — The  partnership  assooiation,  or  association  be- 
tween parties  who  may  be  engaged  in  proseouting  explorations  in  the  pnblic 
lands  for  mines,  must  exist  at  tne  time  of  the  location  and  discovery  in  order 
to  give  the  parties,  other  than  the  discoverer,  an  interest  in  the  property. 

Same— Abandonment  of  contract. — A  made  an  agreement  with  B,  by  wtiioh  the  ]at> 
ter  was  to  take  care  of  the  former  for  the  winter,  and  furnish  outfit  in  the 
spring,  when  A  should  go  prospecting  on  their  joint  account  B  at  least  par- 
tially complied  with  the  agreement,  by  keeping  A  for  the  winter,  and  furnish- 
ing some  money  in  the  spring.  But  before  making  any  discovery  or  search 
for  mines,  under  this  arrangement,  A  made  a  new  arrangement  with  B,  by  which 
the  latter  furnished  the  '*  outfit,"  and  the  former  did  the  prospecting ;  under  this 

;^  last  arrangement  the  mines  were  disooYcred  :  Jldd^  that  the  wiRlring  of  the 
arrangement  with  R  was  an  abandonment  of  the  agreement  with  B,  and  that  the 
latter  cannot  share  in  the  interests  of  A  in  the  property  discovered  and  located 
under  the  new  arrangement. 

Hallett,  Judge,  orally : 

Sarah  E.  Johnstone,  a  married  woman,  and  Mary  A.  and  Ellen  W., 
her  infant  children,  filed  a  bill  in  the  district  court  of  Arapahoe  county, 
against  the  unknown  heirs  of  Charles  Jones,  to  compel  the  conyeyance 
of  certa^i  interests  in  mining  property  in  the  county  of  Summit.  After- 
wards, George  B.  Bobinson  and  the  Robinson  Ck)nsolidated  Mining  Com- 
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pauY,  who  had  acquired  Jones'  interest  in  the  property,  were  made  parties 
to  tne  suii  On  the  death  of  Robinson,  his  heirs,  and  jperhaps  his  per- 
sonal representatives,  were  substituted  for  him  as  defendants,  and  the 
bill  is  now  pending  against  those  parties. 

The  theory  of  the  case,  as  advanced  in  the  bill,  is  that  Mr.  Jones, 
having  been  engaged  wiili  Mrs.  Johnstone's  husband  in  the  San  Juan 
counixy,  in  the  year  1877,  in  prospecting  for  mines,  agreed  with  Mrs. 
Johnstone  that  if  he  should  be  brought  out  to  Denver  by  her  or  her 
husband,  and  kept  here  during  the  ensuing  winter,  and  furnished  with 
an  outfit  for  prospecting  in  the  spring,  that  he  would  give  to  her  and 
her  children  one-hiaJf  the  property  which  he  should  acquire  during  the 
summer,  or  that  they  should  be  interested  with  him  in  some  partnership 
relation  to  the  extent  of  one-half  of  what  he  should  acquire  during  the 
summer. 

It  is  alleged  in  the  amended  bill  that  all  these  things  were  done ;  that 
is  to  say,  that  Jones  was  brought  to  Denver  and  kept  during  the  winter, 
and  funushed  with  the  necessary  outfit  in  the  spring,  and  in  the  course 
of  the  summer  that  he  acquired  the  property  in  which  the  plaintiffs 
claim  to  have  an  interest,  and  which  they  wish  to  have  decreed  to  them 
in  this  suit. 

There  is  some  evidence  to  show  that  Jones  was  brought  to  Denver, 
pursuant  to  the  agreement,  and  kept  here  during  the  winter  by  Mr. 
Johnstone.  It  may  be  assumed  that  the  fact  is  proved,  and  as  to  fur- 
nishing him  with  an  outfit  in  the  spring,  there  is  testimony  that  some 
money  was  given  to  him  at  the  time  when  he  was  about  to  start  to  Lead- 
ville,  the  amount  of  which  is  not  shown ;  also  some  blankets,  and  perhaps 
some  clothing.  It  is  not  claimed  that  anything  more  was  fimiished 
him — ^provisions  or  tools  or  animals,  if  any  were  necessary.  As  to  that 
matter,  then,  it  may  be  said  that  the  proof  is  not  full,  does  not  estab- 
lish a  compliance  by  the  plaintiff,  Mrs.  Johnstone,  or  her  husband,  with 
the  agreement. 

Jones  went  on  to  Leadville,  and  there,  after  something  of  a  spree,  and 
idling  around  for  some  time,  and  making  similar  arrangements  as  to 
prospecting  with  at  least  two  other  parties,  he  went  out  in  the  interest 
of  Mr.  Bobinson,  or  parties  who  were  associated  with  Robinson,  he 
himself  being  one  of  them,  in  an  effort  to  discover  mines.  The  mines 
in  controversy  here  were  discovered  some  time  during  the  summer, 
Jones  having  in  the  discovery,  by  the  terms  of  the  agreement  with 
Bobinson  and  others,  an  interest  of  one-fourth,  or  something  like  that, 
in  the  location  so  made. 

It  is  to  secure  one-half  of  that  interest  so  acquired  by  Jones  under  an 
agreement  with  these  other  parties,  not  with  the  plaintiffs  in  this  suit  or 
any  of  them,  but  with  other  parties,  that  this  suit  is  prosecuted.  Jones 
died  in  the  autumn  of  that  year,  and  the  bill  was  brought  against  his  un- 
known heirs,  these  other  parties  becoming  defendants  afterwards. 

Upon  that  statement  of  facts,  I  deem  it  only  necessary  to  say  that,  in 
my  view,  the  partnership  relation — or  if  it  be  not  called  a  partnership 
relation,  but  by  some  other  name — ^the  association  between  parties  who 
may  be  engaged  in  prosecuting  explorations  in  the  pubHc  lands  for  mines, 
must  exist  at  the  tune  of  the  alleged  discovery  and  location,  in  order  to 
give  to  the  parties  associated  an  interest  in  the  property.    If  it  does  not 
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then  exist,  so  that  the  person  acting  in  the  field,  making  the  discorenr 
and  the  location,  can  be  said  to  be  acting  for  the  others  as  well  as  him- 
self, no  interest  can  be  acquired  bj  those  who  are  not  personallj  pres- 
ent. Complainants'  counsel  seem  to  have  felt  the  force  of  that  rule,  and 
they  sought  to  establish  the  existence  of  this  relation  by  Jones'  admis- 
sions made  by  him  at  different  times  through  the  year,  to  the  effect  that 
he  expected  to  give  some  interest  to  Mrs.  Johnstone  and  her  children,  or 
that  they  held  some  interest  as  discoverers.  But  that,  I  think,  is  not 
sufficient  Conceding  that  such  admissions  may  have  been  made — and  I 
think  the  evidence  establishes  that  they  were  made — ^that  is  not  suffident 
to  overcome  the  strong  circumstances  of  the  case.  Mr.  Jones  had 
agreed  with  other  parties,  whose  names  I  do  not  now  recall,  to  go  upon 
a  prospecting  expedition  for  them,  or  to  allow  them  to  stand  in  interest 
with  him.  He  was  a  man  of  dissipation,  and,  as  shown  by  the  evidence 
here,  in  the  habit  of  drinking  about  all  the  time  when  he  could  find  any- 
thing to  drink  that  would  produce  drunkenness,  and  for  that  reason  I 
should  say  that  not  very  much  importance  is  to  be  attached  to  his  state- 
ments. 

But  if  we  should  give  the  greatest  weight  to  them,  the  weight  that 
would  be  attached  to  the  declarations  of  a  sober  man,  of  deliberate  ways 
and  habits  of  mind,  I  doubt  whether  it  could  be  said  that  one  having 
made  one  arrangement  or  agreement  with  certain  parties  to  act  with 
them  in  securing  mines,  and  afterward  making  another  agreement  with 
other  parties,  and  going  apparently  in  pursuance  of  the  last  agreement, 
with  the  means  furnished  by  his  latest  associates,  could  be  said  to  be 
acting  under  and  in  pursuance  to  the  first  agreement  I  do  not  beliere 
that  inference  would  be  a  fair  one.  If  several  persons  associate  them- 
selves together  by  agreement  to  go  out  and  discover  mines,  and  some  of 
them  furnish  the  means  of  prosecuting  the  enterprise,  as  provisions  and 
tools,  and  the  like,  and  others  go  out  and  conbibute  their  labor,  and 
each  party  performs  his  part  of  the  agreement  according  to  its  terms,  it 
is  dear  enough  from  the  conduct  of  tiie  parties,  as  weU  as  their  decla- 
rations, that  they  are  acting  in  fulfilment  of  their  contract  and  agree- 
ment, whatever  it  may  be ;  but  when  this  agreement  is  apparently  aban- 
doned, and  some  new  arrangement  is  made  between  new  parties,  and 
means  are  furnished  by  some  of  them  as  arranged  in  the  first  instance, 
and  others  go  out  in  the  prosecution  of  the  joint  enterprise,  any  one 
would  say  upon  that  circumstance  alone,  that  they  are  actmg  under  and 
in  pursuance  of  the  last  agreement,  and  not  the  first.  And  that  is  the 
situation  of  afi'airs  here.  I  do  not  think  that  it  is  open  to  discussion, 
even,  that  Mr.  Jones,  at  the  time  he  made  these  discoveries,  was  acting 
under  his  arrangement  with  Mrs.  Johnstone.  He  had  abandoned  that,  as  he 
abandoned  everything  else,  apparently,  within  a  day  or  two  after  it  was 
made,  and  taken  up  with  this  new  idea,  with  the  people  who  came  to  him 
last,  and  furnished  the  necessary  artides  for  prosecuting  his  enterprise. 
His  acquisitions  during  this  time,  as  he  got  only  a  small  interest  in  the 
property,  must  be  taken  to  have  been  made  for  himself,  and  these  plain- 
tiffs were  not  interested  in  them  at  all ;  and  whatever  remedy  they  would 
have  afifainst  him  or  his  representatives  for  his  breach  of  contract,  thsy 
would  have  no  right  whatever  to  the  property  which  he  might  acquire 
when  acting  under  this  new  arrangement,  this  new  agreement  with  Bob- 
inson  and  his  associates. 
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Tbat  is  the  strong  reason  in  my  mind  which  will  enforce  a  decree  for 
the  defendants  in  this  case. 

The  bill  will  be  dismissed,  and  the  defendants  will  recover  their  costs. 

UNITED  STATES  OIEOUIT  OOUET,  DISTRICT  OF  COLORADO. 

HABBIS    VS,    EQUATOR    HININO   AND    SMBLUlfO    COMPANY. 

Mining-claim — Foagesnon —Location — B^eetment, — Though  plaintiffs,  who  sue  in 
ejectment  for  the  possession  of  a  mining-claim,  may  not  be  able  to  show  a  valid 
location  according  to  the  mining  laws  in  force  at  the  time,  yet  they  may  reeoyer 
if  they  can  show  that  they  were  in  possession,  holding  and  claiming  under  color 
of  title,  at  the  time  the  defendant  entered.  And  snch  recovery  will  extend  to 
the  entire  claim,  and  not  merely  to  the  actnal  area  occupied. 

I*urcha»er  and  loeator---IHiUnctum  between, — The  purchaser  of  a  mining-claim  may 
occupy  a  position  different  from  the  locator — not  as  against  the  Q-eneral  (Govern- 
ment, against  which. nothing  can  avail  but  strict  compliance  with  the  law  regu- 
lating locations — but,  against  other  citizens  seeking  to  locate  the  same  groand, 
it  may  well  be  said  that  a  purchaser  in  possession  under  a  conveyance  regular  in 
form  is  in  by  color  of  title,  which  in  time,  under  the  statute  of  limitations,  will 
ripen  into  a  perfect  right.  And  it  seemH  reasonable  to  allow  him  to  maintain 
his  possession  against  one  who  seeks  only  to  initiate  a  new  claim  to  the  same 
thing. 

Setate  in  Tnining-daim. — The  circamstance  that  a  miner's  estate  in  public  lands  is 
subject  to  conditions  on  faifure  of  which  it  will  be  defeated,  is  not  controlling. 
In  general,  we  apply  to  mines  in  the  public  lands  the  rules  applicable  to  real 
property,  as  that  it  may  be  conveved  by  deed,  is  subject  to  sale  on  execution, 
descends  to  the  heir,  and  n«t  to  the  administrator,  etc. 

I}eed— Boundaries  in. — Though  a  deed  does  not  describe  the  property  conveyed  by 
metes  and  bounds,  yet,  if  it  makes  reference  to  a  location  certificate  of  record 
which  contains  a  full  and  definite  description  of  the  claims,  this  is  the  same  as 
if  the  description  had  been  given  in  length  in  the  deed.  It  matters  not  that  the 
location  certificate  be  not  shown  to  be  regular  in  all  respects,  if  it  gives  a  correct 
description  of  the  property. 

Ejectment  to  recover  possession  of  the  Ocean  Wave  lode,  situate  in 
Griffith  mining  district,  Clear  Creek  county,  Colorado.  Trial  in  May 
term,  1881,  and  verdict  for  plaintiffs.  Motion  for  new  trial  then  made 
and  submitted.     Decided  at  October  term,  1881. 

Hallett,  J.: 

Defendant  applied  in  the  land-office  at  Central  City  to  enter  the  Char- 
lotte lode,  and  plaintiffs  made  adverse  claim  to  a  part  of  the  territory 
as  the  Ocean  Wave,  and  brought  this  suit  in  support  of  their  claim. 
The  claims  overlap  near  the  ends,  and  the  area  in  dispute  is  not  very 
larga  The  Ocean  Wave  is  something  more  than  ten  years  older  than 
the  other  location,  and  a  tunnel  has  been  run  nearly  the  whole  length  of 
the  daim.  At  the  trial  there  was  evidence  to  show  that  the  lode  was 
discovered  in  the  year  1867,  and  that  work  had  been  done  in  the  tunnel 
from  time  to  time  thereafter,  until  this  suit  was  brought.  Very  little 
ore  was  taken  from  the  tunnel,  but  several  witnesses  testified  that  the 
lode  was  well  defined  and  clearly  traceable  throughout  the  length  of  the 
tunnel.  An  attempt  was  made  to  show  a  valid  location,  according  to 
the  law  in  force  in  1867,  and  plaintiffs  also  relied  on  a  re-location  in  1876. 
In  this  plaintiffs  were  not  successful,  and  they  were  at  last  forced  to 
rely  on  poeMssion  only  in  themselves  and  their  grantors  as  eyidence  of 
title.  As  to  the  matter  of  possession,  it  was  shown  that  the  tunnel  was 
worked  from  time  to  time,  and  by  different  parties,  from  the  date  of  the 
discovery  in  1867  until  this  suit  was  brought    Some  of  the  parties  in 
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possession,  and  others  who  were  not  in  possession,  had  oonreyed  parte 
of  the  claim,  or  an  interest  therein,  to  other  parties  named.;  but,  as 
plaintiffs  were  unable  to  connect  themselves  with  these  convejances, 
they  were  not  received.  One  conveyance  made  by  a  master  in  chan- 
cery, under  a  decree  of  court,  in  Clear  Creek  county,  was,  however,  re- 
ceived under  the  circumstances  which  will  now  be  stated : 

In  the  year  1875,  and  for  some  time  prior  thereto,  the  Leavenworth 
Mountain  Mining  and  Tunnelling  Company  was  in  possession  of  the 
property,  and  had  done  some  work  in  the  tunnel.  They  had  erected 
buildings  at  the  mouth  of  the  tunnel,  and  appeared  to  have  and  hold 
undisputed  possession,  but  whether  under  claim  of  title  was  not  shown. 
In  this  situation  of  affairs,  one  James  M  Estelle  brought  suit  against 
that  company  in  the  district  court  of  Clear  Creek  county,  and  in  June, 
1876,  obtained  a  decree  for  the  sale  of  the  premises,  to  satisfy  -several 
amounts  of  money  in  the  decree  mentioned.  The  premises  were  sold 
under  the  decree  to  Estelle  and  Morrison,  and  in  due  time  a  deed  was 
made  to  Estelle,  Morrison  having  assigned  to  him  his  interest  in  the 
purchase. 

Several  plaintiffs  claim  by  descent,  and  others  by  purchase  from  Es- 
telle ;  and  there  was  evidence  at  the  trial  tending  to  prove  that  ther, 
or  persons  in  their  interest,  were  in  possession  of  the  Ocean  Wave  at  the 
time  the  Charlotte  lode  was  located,  in  October,  1879.  Upon  these  facts 
a  question  was  presented  at  the  trial,  wheth^  the  plaintiffs,  not  having 
shown  a  vaHd  location  of  the  Ocean  Wave,  could  claim  anything  in  vir- 
tue of  their  possession  of  the  ground  in  controversy,  if  the  jury  should 
find  that  they  held  possession  at  the  date  of  the  Charlotte  location.  And 
it  was  conceded,  that  as  to  the  tunnel  itself,  and  the  area  covered  by  the 
buildings  of  the  plaintiffs  at  and  near  the  mouth  of  the  tunnel,  their 
right  could  not  be  denied.  But  it  was  contended  that  nothing  less 
tlmn  a  valid  location  could  give  to  them  a  possession  beyond  their  actual 
occupancy  to  the  full  extent  of  a  claim  1,500  feet  in  length  by  150  feet 
in  width.  Upon  a  familiar  principle,  it  was  said,  a  locator  of  a  mining- 
claim  on  the  public  lands  is  required  to  conform  to  the  statute  and  the 
local  rules  of  the  mining-district  in  which  his  claim  may  be  situated,  in 
order  to  establish  his  right  to  a  full  claim,  and  that  a  grantee  of  the  lo- 
cator should  be  held  to  the  same  proof.  This,  however,  embraces  some- 
thing more  than  the  principle,  that  the  title  to  and  the  light  to  occupy 
the  public  mineral  lands  can  only  be  acquired  in  the  manner  prescribed 
by  law.  Conceding  that  proposition,  it  does  not  follow  that  a  locator 
in  actual  occupancy,  who  has  been  evicted  by  a  wrong-doer,  must  give 
evidence  of  every  fact  necessary  to  a  valid  location  in  an  action  to  recover 
possession.  Not  on  the  ground  that  the  essentials  of  a  valid  location  are 
in  any  case  to  be  omitted;  but  that,  in  support  of  undisturbed  possession, 
long  enjoyed,  a  presumption  may  in  some  cases  arise  that  the  location 
waa  at  nrst  .well  made.  The  statute  of  limitation,  enacted  by  the  State 
and  recognized  in  the  act  of  Congress,  is  founded  on  this  principle.  It 
in  this  State,  the  practice  in  ejectment  for  mining-claims  has  been  to 
show  all  the  steps  of  a  valid  location  in  cases  of  actual  occupancy  and 
possession  in  the  plaintiffs,  it  has  never  been  declared  that  such  proof 
is  in  aU  such  cases  indispensable. 

It  is  not  necessary,  however,  to  discuss  the  point  at  length ;  for  it  ia 
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clear  Uiat  a  purchaser  may  be  in  a  different  positipn  from  the  locator  of 
the  daim,  not  as  against  the  General  Gbvemment,  with  which  nothing 
can  avail  but  strict  compliance  with  the  law  regulating  locations,  but  as 
against  other  citizens  seeking  to  locate  the  same  ground,  it  may  well  be 
said  that  a  purchaser  in  possession  rmder  a  conveyance  regular  in  form 
is  in  by  color  of  title,  which  in  time,  under  the  statu^d  of  limitation, 
will  ripen  into  a  perfect  right.  And  it  seems  reasonable  to  allow  him  to 
nw^iniiRin  his  possession  and  his  right  against  one  who  seeks  only  to  in- 
itiate a  new  claim  to  the  same  thing.  Li  doing  so,  the  regulations  re- 
specting locations  are  not  at  aU  relaxed,  nor  is  any  condition  on  which 
the  estate  is  held  set  aside.  A  presxmiption  is  indulged  that  the  loca- 
tion was  regularly  made  in  the  nrst  place,  and  the  party  in  possession  is 
allowed  to  remain  so  long  as  he  shall  comply  with  the  /conditions  on 
which  he  holds  the  estate.  The  circumstance  that  a  miner's  estate  in 
the  public  lands  is  subject  to  conditions,  on  failure  of  which  it  will  be 
defeated,  is  not  controlling.  In  general,  we  apply  to  mines  in  the  pub- 
lic lands  the  rules  applicable  to  real  property,  as  that  it  may  be  conveyed 
by  deed,  is  subject  to  sale  on  execution  as  land,  descends  to  the  heir  of 
the  claimant,  and  not  the  personal  representative  of  his  estate,  and  so  on. 
No  reason  is  perceived  for  denying  the  force  imd  effect  of  the  rule  un- 
der consideration  as  applicable  to  such  property.  This  view  is  accepted 
in  Califomia,  and  I  have  not  found  any  authority  against  it  Atwood 
vs,  Fricot,  (17  Cal.,  38 ;)  Hess  vs.  Winder,  (30  Cal.,  349.) 

The  deed  from  the  master  in  chancery  to  Estelle  does  not  give  the 
boundaries  of  the  daim,  without  which,  according  to  the  authority  cited, 
it  would  have  no  effect  to  extend  the  possession  of  plaintiffs  beyond  the 
parts  actually  occupied  by  them.  But  reference  is  made  to  a  location 
certificate  of  record,  which  contains  a  full  and  definite  description  of 
the  daim,  which  is  the  same  as  if  the  description  had  been  given  in  the 
deed.  It  matters  not  that  the  location  certificate  was  not  shown  to  be 
regular  in  all  respects.  If  it  gives  a  correct  description  of  the  property, 
such  description  is,  by  reference,  incorporated  in  the  deed. 

The  charge  to  the  jury,  of  which  defendant  complains,  was  in  sub- 
stance, that  possession  of  the  Ocean  Wave  by  plaintiffs  at  the  date  of 
the  Charlotte  location  should  extend  to  the  limits  defined  in  the  master's 
deed  to  Estelle,  and  would  defeat  an  adverse  location  during  such  pos- 
session. This,  of  course,  was  subject  to  proof  of  a  lode  in  the  Ocean 
Wave  ground,  of  which  there  was  evidence.  The  proposition,  as  stated, 
is  beheved  to  be  correct,  and  the  motion  for  new  trial  will  be  denied. 

SUPEEME  OOUBT  OF  THE  TERRITORY  OF  NEW  MEXICO. 

SPIXGBLBSBa  V8,  GLABK. 

Postesnan. — Voaaeeaion  may  be  by  principal  or  agent,  or  it  may  be  shown  by  legal 
location  and  the  subsequent  doing  of  required  acts  and  the  absence  of  acts  or 
omissions  indicating  abandonment. 

Vetkuof  aaaesgrnerU  work  Sow  ewUneed. — ^Nine  suggestions  or  classes  of  testimony 
are  presented  for  proving  the  value  of  assessment  work  or  annual  labor  per- 
formed on  a  mining-claim 

Charge  of  Chief  Justice  L.  Bradford  Prince. 

POSSESSION. 

This  is  an  action  under  what  is  called  the  forcible  entry  and  detainer 
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law.  The  plaintiffs  allege  in  the  complaint  that  on  the  Ist  day  of  Jan., 
1882,  they  were  in  possession  of  a  mining-claim  known  as  the  ^'  Bour- 
bon," in  the  Cerillos  mining  district,  and  that  the  defendants  on  said  day 
by  force,  fraud,  and  stealth  entered  upon  said  claim  and  detained  and  held 
possession  thereof  against  the  plaintiffs. 

In  actions  of  .this  kind  the  question  of  the  title  to  the  premises  in 
question  cannot  be  considered ;  the  case  depends  entirely  on  possession, 
not  title.  It  can  only  be  successfully  broii£fht  by  the  person  or  persons 
in  possession  of  the  premises  at  the  time  of  the  alleged  entrance. 

The  fbrst  question  then  for  you  to  consider  is  whether  the  plaintiffs 
were  in  possession  on  the  first  day  of  January,  1882. 

The  facts  necessary  to  constitute  possession  differ  in  accordance  with 
the  different  character  of  the  property  possessed.  Thus  in  the  case  of 
a  mining-claim,  no  acts  are  required  as  evidence  of  possession,  other  than 
those  usually  performed  by  the  owners  of  such  claims.  A  miner  is  not 
expected  to  reside  on  his  claim  nor  build  on  it,  nor  cultivate  it,  nor  en- 
close it.  The  character  of  the  possession  necessary  on  mining-claimfl 
will  vary  with  the  nature  of  the  mines,  the  mode  adopted  in  working  them, 
and  sometimes  with  the  character  of  the  country. 

In  a  case  of  this  kind  the  possession  of  the  plaintiffs  may  be  either 
by  actual  occupancy  by  themselves  or  agent,  at  the  time  of  the  entiT 
complained  of,  or  it  may  be  shown  by  location  in  accordance  with  law, 
and  the  subsequent  doing  of  aU  acts  required  by  law  and  legal  regula- 
tions, for  the  holding  of  a  mining-claim,  and  the  absence  of  any  acts  or 
omissicHis  showing  an  abandonment  on  their  part  of  the  claim  in  question. 

If  you  believe  that  the  plaintiffs  legally  located  the  Bourbon  claim  in 
1879,  and  during  1880  and  1881  performed  the  labor  or  made  the  im- 

Erovements  required  by  the  statutes  and  lawful  local  regulations,  and 
ave  not  in  any  way  abandoned  it,  then  they  were  in  possession  thereof, 
for  the  purposes  of  this  action  on  the  first  day  of  January. 

ANNTAL    ASSESSMENTS. 

It  was  conceded  during  the  trial  that  the  proper  amount  of  work  was 
done  in  1880.  As  to  the  legality  of  the  location  in  1879,  you  are  to  de- 
cide from  all  the  evidence  before  you  on  that  subject. 

The  greater  part  of  the  testimony  in  this  case  has  been  with  regard 
to  the  amount  of  work  and  improvements  done  in  1881,  and  as  tUa  is 
a  question  of  great  importance,  I  will  state  to  you  the  law  with  regard 
to  it,  as  I  understand  it,  with  some  particularity : 

The  words  of  the  statute  are  as  follows :  "On  each  claim  located  after 
the  10th  of  May,  1872,  and  imtil  a  patent  has  been  issued  therefor,  not 
less  than  one  himdred  dollars'  worth  of  labor  shall  be  performed  or 
improvements  made  during  each  year."  By  a  subsequent  act  the  years 
for  this  purpose  are  the  calendar  years,  commencing  each  January  1  and 
ending  December  31. 

The  question  for  you  to  decide,  as  to  this,  is  whether  there  has  been 
an  actual  performance  of  labor  or  maldng  of  improvements  on  the  olaim, 
of  the  fair  and  reasonable  value  of  $100  during  the  year  1881. 

In  order  to  assist  you  in  arriving  at  a  conclusion  on  this  point  the 
court  has  allowed  testimony  to  be  introduced  of  every  kind  which  bears 
on  the  subject  and  could  aid  you  in  determining  whether  labor  and  im- 
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proT^nents  io  the  value  stated  were  really  put  upon  the  property  or 
not. 

Among  the  classes  of  testimony  which  have  been  produced  before  you 
are  the  following : 

1.  The  numb^  of  days  of  labor  performed  on  the  mine  in  question. 

2.  The  usual  and  customary  rate  of  wages  per  day  for  similar  labor, 
in  the  vicinity,  and  at  the  time  of  the  performance  of  this  labor. 

3.  The  amount  and  character  of  the  work  performed,  giving  particu- 
laJTB  and  items;  including  number  of  feet  of  shaft  or  drif^  kind  of  rock, 
and  earth  in  which  the  work  was  done,  etc 

4.  The  usual  and  customary  price  of  work  of  similar  character  in  that 
vicinity,  and  at  the  time  of  the  performance  of  that  work. 

5.  As  one  way  of  proving  such  usual  and  customary  price,  testimony 
as  to  the  usual  and  customary  amount  of  work  done  for  $100  in  the 
vicinity,  and  at  the  time. 

6.  The  opinion  of  experts  who  examined  the  work  itself  as  to  the  fair 
and  reasonable  value  per  foot  of  the  work  actually  done  in  the  mine  in 
question. 

7.  The  opinion  of  like  experts  as  to  the  time  absolutely  required  for 
the  performance  of  that  work. 

8.  The  fair  and  reasonable  value  of  the  work  actually  done  in  the  mine 
in  question. 

9.  The  amount  actually  paid  for  the  work  and  improvements  actually 
done  on  the' mine  in  question.  * 

In  arriving  at  a  conclusion  as  to  the  fair  and  reasonable  value  of  the 
labor  and  improvements  in  question,  you  can  take  into  consideration  all 
of  this  evidence.  The  different  elements  of  proof  just  mentioned  are 
produced  as  aids  to  your  determination ;  none  of  them  as  conclusive  in 
itsell 

The  intention  of  the  United  States  law  on  this  subject  is  wise  and 
beneficieni  It  is  to  give  to  every  citizen  the  right  of  possession  of  a 
limited  portion  of  the  public  domain  of  the  United  States,  containing 
valuable  mineral,  so  long  as  he  develop  the  same;  but  not  to  allow  him 
to  hold  it,  to  the  exclusion  of  others,  imless  he  does  so  develop  it. 

For  this  purpose  the  law  requires,  as  we  have  seen,  that  each  possessor 
of  a  mineral  claim  shall  in  each  year  have  labor  or  improvements  put 
upon  such  claim  of  the  worth  of  not  less  than  $100. 

What  is  required  is  that  the  claim-owner  shall  in  good  faith  have  such 
work  or  improvements  done  to  the  r0asonctble  or  fair  value  of  $100. 
On  the  one  hand  it  would  not  be  conclusive  in  favor  of  the  possessor 
that  the  evidence  showed  that  he  had  paid  $100  for  the  wgrk  done,  if  it 
also  appeared  that  by  collusion  or  fraud  or  neglect,  or  otherwise,  an 
amount  of  work  considerably  less  than  that  sum  in  fair  value  had  been 
actually  performed.  On  the  other  hand  it  would  not  be  conclusive  as 
against  the  owner  if  the  evidence  showed  that  there  might  have  been 
some  one  in  the  vicinity  who  would  have  been  willing  to  do  the  work 
performed  for  somewhat  lees  than  $100,  if  $100  was  a  reasonable  and 
fairprice  therefor  at' the  tima 

We  are  to  take  into  consideration  all  the  facts  and  the  opinions  of  ex- 
perts in  evidence  before  you,  and  from  them  come  to  your  conclusion  as 
to  whether  the  law  has  been  complied  with  by  the  performance  of  labor 
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or  making  of  improvementa  on  the  mining  location  in  question,  of  the 
fair  and  reasonable  worth  of  $100  during  tiie  year  1881. 

SUPREME  COURT  OF  THE  UNITED  STATES. 
ST.  LOUIS  SMELTING  AND  BBFININO  OOMPANY  VS.  KEMP. 

PiUent—  How  impeached,  — A  land  patent,  in  a  court  of  law,i8  oondadye  as  to  all  matten 
properly  determinable  by  the  land  department  when  its  action  is  within  the  scope 
of  its  authority.  On  the  other  hand,  a  patent  may  be  oollateniUy  impeached  in 
any  action  by  showing  that  the  law  did  not  provide  for  selling  the  lands  or  that 
they  had  been  reserved  from  sale  or  dedicated  to  special  purposes  or  had  been 
previously  transferred  to  others. 

Mining-claim — Location— Mining  patent — A  mining-claim  is  a  parcel  of  ground  con- 
taining precious  metals  in  its  soil  or  rock.  A  location  is  the  act  of  appropriating 
such  parcel  according  to  established  roles.  A  mining-claim  may  include  one  or 
several  locations.  A  separate  patent  on  each  location  is  not  contemplated  by 
the  mining  statutes. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of  Colorado. 

STATEBIENT. 

This  *was  an  action  at  law  for  the  possession  of  a  parcel  of  land  in  the 
city  of  Leadville  in  Colorado.  It  was  commenced  in  one  of  the  courts 
of  that  State,  and  on  application  of  the  defendants  was  removed  to  the 
circuit  coiurt  of  the  United  States  for  the  district.  The  plaintiff  is  a 
corporation  created  under  the  laws  of  Missouri.  The  complaint  is  in 
the  usual  form  of  actions  for  the  possession  of  real  properiy  under  the 
practice  obtaimfig  in  Colorado.  It  alleges  that  the  plaint^  was  dulj 
incorporated  under  the  laws  of  Missouri,  with  power  to  purchase  and  hold 
real  estate ;  that  it  was  the  owner  in  fee  and  entitled  to  the  possession 
of  the  premises  mentioned,  describing  them,  and  that  the  defendants 
wrongfully  withheld  tiiem  from  the  plaintiff  to  its  damage  of  five  thon- 
sand  dollars. 

The  defendants  filed  an  answer  to  this  complaint,  in  which  they  ad- 
mitted that  the  plaintiff  was  incorporated  as  averred,  but  denied  that  it 
was  the  owner  in  fee  of  the  demanded  premises,  or  that  the  premises 
were  wrongfully  detained  from  its  possession,  or  that  it  had  sustained 
any  damage.  They  also  set  forth  tne  certificate  of  the  incorporation  of 
the  plaint^  and  alleged  that  as  a  foreign  corporation  it  was  incompetent 
to  acquire  title  to  any  real  estate  in  Colorado,  except  such  as  might  be 
necessary  for  the  transaction  of  its  business  as  a  smelting  and  refining 
company,  and  that  the  premises  in  controversy  were  not  necessary,  and 
were  not  acquired  for  that  purpose,  but  for  speculation. 

To  this  answer  the  plaintiff  filed  a  replication,  in  which,  after  denying 
its  incompetency  to  hold  real  estate  as  alleged,  it  averred  that  it  was 
authorized,  under  the  laws  of  Missouri,  to  buy,  sell,  and  deal  in  real 
property  for  any  purpose  whatever,  and  that  the  property  in  contro- 
versy was  acquiied  as  a  site  for  smelting  and  reduction  works,  and  that 
such  works  were  afterwards  erected  upon  it  and  used  for  reducing  and 
smelting  silver  ores. 

The  case  was  tried  at  the  circuit  in  iSTovember,  1879.  To  maintain 
the  issues  on  its  part  the  plaintiff  offered  in  evidence  a  patent  of  the 
United  States  to  Thomas  Starr,  dated  March  29,  1879,  for  mining- 
ground  which  it  was  admitted  included  the  premises  in  oontroyersy 
The  patent  recited  that  pursuant  to  provisions  of  chapter  six  of  title 
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thirij-two  of  the  Bevised  Statates,  there  had  been  deposited  in  the 
General  Land  Office  the  plat  and  field-notes  of  the  placer  mining-daim  of 
Thomas  Starr,  the  patentee,  accompanied  by  a  certificate  of  the  register 
of  the  land-office  at  Fairplaj,  Colorado,  within  which  district  the  premi- 
ses are  situated ;  that  Starr  had,  on  the  6th  of  March,  1879,  entered 
an  application  for  the  said  daim,  which  contained  one  hundred  and 
sixty-four  acres  of  land,  and  sixty  one-hundredths  of  an  acre,  more  or 
less.  The  patent  also  specified  the  boimdaries  of  the  tract  in  full  ac- 
cording to  the  field-ziotes,  and  contained  the  recitals  and  words  of  grant 
and  transfer  which  are  usually  inserted  in  patents  of  the  United  States 
for  placer  mining  land.  To  the  introduction  of  this  patent  the  defend- 
ants objected,  but  it  is  not  stated  in  the  record  on  what  ground  the  ob- 
jection was  founded,  and  it  was  overruled.  The'  patent  was  accordingly 
admitted  in  evidence,  and  the  plaintiff  traced  title  to  the  land  by  sundry 
mesne  conveyances  from  the  patentee.  It  also  introduced  the  certifi- 
cate of  the  register  of  the  land-office  at  Fairplay,  showing  that  the  ap- 
plication of  Starr  at  that  office  to  enter  and  pay  for  his  claim,  was  made 
on  the  18th  of  March,  1878;  also  a  copy  of  the  articles  of  incorporation 
of  the  plaintiff,  and  of  the  laws  of  Missouri  under  which  the  incorpora- 
tion was  had ;  and  proved  that  the  company  purchased  of  the  claimant 
the  tract  embraced  in  the  patent  in  1877,  prior  to  the  existence  of  the 
town  of  Leadville,  for  the  puipose  of  using  it  for  the  construction  of 
reduction  works  thereon,  and  that  at  the  time  of  the  purchase  and  when 
it  commenced  the  construction  of  the  works  the  land  was  unoccupied 
by  other  parties. 

The  plaintiff  having  rested  its  c^ise,  the  defendants  offered  in  evidence 
a  certified  copy  of  the  record  of  proceedings  in  the  General  Land  Office 
at  Washington,  upon  which  Starr  obtained  his  patent ;  to  the  introduc- 
tion of  which  the  plaintiff  objected  on  the  ground,  that  it  could  only 
show  or  tend  to  show  the  regularity  or  irregularity  of  the  proceedings 
before  the  executive  department  in  obtaining  the  patent,  or  the  validity 
or  invalidity  of  the  possessory  title  or  pre-emptidn  right  upon  which 
the  patent  was  founded^  and  that  no  evidence  could  be  introduced  to 
impeach  the  patent  or  attack  it  collaterally,  or  in  any  way  affect  it  in 
this  action.  But  the  court  overruled  the  objection  and  admitted  the 
record.    To  this  ruling  an  exception  was  taken. 

The  case  being  closed,  the  court  instructed  the  jury  substantially  as 
follows :  That  a  patent  for  a  mining-claim,  since  the  passage  of  the  act 
of  Congress  of  1870,  could  not  embrace  more  than  one  hundred  and 
sixty  acres;  that  individuals  and  associations  were,  by  that  act,  put  upon 
the  same  footing,  and  that  either  might  take  that  amount,  but  that  by 
the  mining  act  of  Congress  of  1872  an  individual  claimant  was  limited 
to  twenty  acres,  whilst  an  association  of  persons  could  still  take  one 
hundred  and  sixty,  as  before ;  that  the  proceedings  in  the  land-office 
were  allowed  in  evidence  in  order  to  show  whether  the  patent  was  is- 
sued upon  locations  made  prior  to  1870,  and  that  they  showed  that  the 
claim  of  Starr  was  based  upon  twelve  or  fifteen  locations,  some  of  which 
were  prior  to  1870,  and  some  since  then;  and  added,  that  "if  Mr.  Starr 
was  the  owner  of  these  claims,  if  he  had  obtained  them  by  purchase  and 
they  were  valid  and  regular  locations,  he  would,  under  the  act,  be  re- 
quired, if  he  desired  to  obtain  a  patent  for  them,  to  make  application  for 


426  JUDICIAL  DEOISION& 

each  one  of  them,  to  post  the  notice,  as  required  by  the  statute,  and 
give  the  publication  and  file  his  plat  and  survey,  and  do  all  these  things 
which  are  required  in  the  several  claims  upon  each  one  of  them.  If  he 
had  done  so,  and  his  right  had  been  supported  as  to  all  of  them,  and  the 
patent  had  been  issued  for  all  of  these  claims,  and  each  of  Uiem  de- 
scribed in  the  patent,  there  would  have  been  no  objection  to  the  patent: 
but  it  was  not  competent  for  him  -tp  consoHdate  these  claims  and  put 
them  all  in  as  one  claim,  and  upon  notice  given  as  one  claim,  and  publi- 
cation as  one  claim,  and  proceeding  throughout  as  one  daim  embracing 
164  acres,"  and  that  the  officers  of  the  land  department  had  no  authority 
in  law  to  proceed  in  that  way,  and,  therefore,  the  patent  upon  which  the 
plaintiff  relied  was  void  and  its  title  failed. 

To  the  several  instructions  given  exceptions  were  in  due  form  taken. 
Under  them  the  jury  found  for  the  defendants,  and  judgment  in  their 
favor  was  accordingly  entered.  To  review  this  judgment  the  plaintiff 
has  brought  the  case  to  this  court  on  writ  of  error. 

Mr.  Justice  Field,  after  stating  the  case  as  above,  delivered  the  opinion 
of  the  court,  as  follows : 

As  seen  by  the  statement  of  the  case,  the  plaintiff  relies  for  a  reversal 
of  the  judgment  upon  three  grounds :  1st  Error  in  admitting  the  record 
of  the  proceedings  of  the  land-office  to  im{>each  the  validity  of  the  patent 
to  Starr  issued  upon  them ;  2d,  Error  in  instructing  the  jury  that  a 
patent  for  a  placer-daim,  since  the  act  of  1870,  could  not  embrace  in 
any  case  more  than  one  hundred  and  sixty  acres ;  and,  3d,  Error  in  in- 
structing the  jury  that  the  owner  by  purchase  of  several  claims  must 
take  separate  proceedings  upon  each  one  in  order  to  obtain  a  valid  pat- 
ent, and  that  it  was  not  lawful  for  him  to  prosecute  a  single  appHcation 
upon  a  consolidation  of  several  claims  into  one,  or  for  the  land  officers  to 
aiUow  such  application  and  to  issue  a  patent  thereon. 

We  are  of  opinion  that  these  several  grounds  are  well  taken,  and 
that  in  each  particular  mentioned  the  court  below  erred. 

The  patent  of  the  United  States  is  the  conveyance  by  which  the  nar 
tion  passes  its  title  to  portions  of  the  public  doioain.  For  the  transfer 
of  that  title  the  law  has  made  numerous  provisions,  designating  the  per- 
sons who  may  acquire  it  and  the  terms  of  its  acquisition.  Thai  the  pro- 
visions may  be  properly  carried  out,  a  land  department,  as  part  of  the 
administrative  and  executive  branch  of  the  government,  has  been  created 
to  supervise  all  the  various  proceedings  te^en  to  obtain  the  title,  from 
their  commencement  to  their  close.  In  the  course  of  their  duty  the  offi- 
cers of  that  department  are  constantly  called  upon  to  hear  testimony  as 
to  matters  presented  for  their  consideration,  and  to  pass  upon  its  com- 
petency, credibility,  and  weight.  In  that  respect  they  exercise  a  judicial 
function,  and,  therefore,  it  has  been  held  in  various  instances  by  this 
court  that  their  judgment  as  to  matters  of  fact,  properly  determined  by 
them,  is  conclusive  when  brought  to  notice  in  a  collateral  proceeding. 

Their  judgment  in  such  cases  is,  like  that  of  other  special  tribunals 
upon  matters  within  their  exclusive  jurisdiction,  unassailable  except  br  a 
direct  proceeding  for  its  correction  or  annulment  The  execution  and 
record  of  the  patent  are  the  final  acts  of  the  officers  of  the  government 
for  the  transfer  of  its  title,  and  as  they  can  be  lawfully  performed  onlj 
after  certain  steps  have  been  taken,  that  instrument,  duly  signed,  ooun- 
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tersigiied,  and  sealed,  not  merely  operates  to  pass  the  title,  but  is  in  the 
nature  of  an  official  declaration  by  that  branch  of  the  government  to 
which  the  ahenation  of  the  public  lands  imder  the  law  is  entrusted,  that 
all  the  requirements  preliminary  to  its  issue  have  been  complied  with. 
The  presumptions  thus  attending  it  are  not  open  to  rebuttal  m  an  action 
at  law.  It  is  this  unassailable  character  which  gives  to  it  its  chief,  indeed, 
its  only  value,  as  a  means  of  quieting  its  possessor  in  the  enjovment'  of 
the  lands  it  embraces.  If  intruders  u})on  them  could  compel  him,  in 
every  suit  for  possession,  to  establish  the  validity  of  the  action  of  the 
land  department  and  the  correctness  of  its  ruling  upon  matters  sub- 
mitted to  it,  the  patent  instead  of  being  a  means  of  peace  and  security, 
would  subject  his  rights  to  constant  and  ruinous  litigation.  He  would 
recover  one  portion  of  his  land  if  the  jury  were  satisfied  that  the  evi- 
dence produced  justified  the  action  of  that  department,  and  lose  another 
portion,  the  title  whereto  rests  upon  the  same  facts,  because  another 
jury  came  to  a  different  conclusion.  So  his  rights  in  different  suits  upon 
the  same  patent  would  be  determined,  not  by  its  efficacy  as  a  convey- 
ance of  the  government,  but  according'  to  the  fluctuating  prejudices  of 
different  jurymen,  or  their  varying  capacities  to  weigh  evidence.  (Moore 
vs.  Wilkeson,  13  Cal.,  488 ;  Beard  V8,  Federy,  8  Wail.,  492^.) 

Of  course,  when  we  speak  of  the  conclusive  presumption  attending  a 
patent  for  lands,  we  assume  that  it  was  issued  in  a  case  where  the  de- 
partment had  jurisdiction  to  act  and  execute  it,  that  is  to  say,  in  a  case 
where  the  lands  belonged  to  the  United  States,  and  provision  had  been 
made  by  law  for  their  sale.  If  they  never  were  public  property,  or  had 
previously  been  disposed  of,  or  if  Congress  had  made  no  provision  for 
their  sale,  or  had  reserved  them,  the  department  would  have  no  jurisdic- 
tion to  transfer  them,  and  its  attempted  conveyance  of  them  would  be 
inoperative  and  void,  no  matter  with  what  seeming  regularity  the  forms 
of  law  may  have  been  observed.  The  action  of  the  department  would  in 
that  event  be  like  that  of  any  other  special  tribunal  not  having  jurisdic- 
tion of  a  case  which  it  had  assumed  to  decide.  Matters  of  this  kind, 
disclosing  a  want  of  jurisdiction,  may  be  considered  by  a  court  of  law. 
In  such  cases  the  objection  to  the  patent  reaches  beyond  the  action  of 
the  special  tribunal,  and  goes  to  the  existence  of  a  subject  upod  which 
it  was  competent  to  act. 

These  views  are  not  new  in  this  court ;  they  have  been,  either  in  ex- 
press terms  or  in  substance,  afOrmed  in  repeated  instances.  One  of  the 
earliest  cases  on  the  subject  was  that  of  Polkas  Lessee  vs.  Wendell,  re- 
ported in  9  Granch,  where  the  doctrine  we  have  stated  was  declared, 
and  the  exceptions  to  it  mentioned.  There  the  plaintiff  brought  an  ac- 
tion upon  a  patent  of  North  Carolina,  issued  in  1800,  for  five  thousand 
acres.  The  defendants  reUed  upon  a  prior  patent  of  the  State  for  twenty- 
five  thousand  acres,  issued  in  1795  to  one  Sevier,  through  whom  they 
claimed.  Each  patent  embraced  the  lands  in  controversy,  and  they  were 
situated  in  that  portion  of  Tennessee  ceded  to  the  United  States  by 
North  Carolina.  On  the  trial  it  was  contended  that  the  elder  patent  was 
void  on  its  face  because,  it  covered  more  than  five  thousand  acres,  the 
limit  prescribed  for  a  single  entry  by  the  laws  of  that  State.  Proof  was 
also  offered  that  the  lan£i  had  not  been  entered  iu  the  office  of  the  en- 
try-taker of  the  proper  county  before  their  cession  to  the  United  States, 
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and  it  was  contended  that  the  patent  was  therefore  invalid.     We  shall 
hereafter  refer  to  what  the  court  said  as  to  the  alleged  excess  of  quantity 
in  the  patent.     At  present  we  shall  onlj  notice  the  general  doctrine  de- 
clared as  to  the  unassailability  of  patents  in  a  court  of  law,  and  its 
decision  upon  the  admisaibilitj  of  the  proof  offered.     It  seems  that  a 
statute  of  1777  directed  the  appointment  in  each  county  of  an  officer 
called  an  entry-taker,  who  was  required  to  receive  entries  of  all  vacant 
lands  in  his  county,  and,  if  the  lands  thus  entered  were  not  within  three 
months  claimed  by  some  other  party  than  the  person  entering  them,  to 
dehver  to  such  person  a  copy  of  the  entry,  with  its  proper  number,  and 
an  order  to  the  county  surveyor  to  survey  the  land.     This  order  was 
called  a  warrant     Upon  it  and  the  survey  which  followed  a  patent  was 
issued.     If  there  were  no  entry  there  could  be  no  warrant,  and  of  course 
no  valid  patent.     The  ninth  section  declared  that  every  right  claimed  by 
any  person  to  lands  which  were  not  acquired  in  this  mode,  or  by  piur- 
chase  or  inheritance  from  parties  who  did  so  acquire  them,  or  which  were 
obtained  in  fraud  or  evasion  of  the  provisions  of  the  act,  should  be  de- 
clared void.     In  1779  North  Carolina  ceded  to  the  United  States  the  ter- 
ritory in  which  the  lands  lie  for  which  the  patent  to  Sevier  was  issued, 
reserving,  however,  to  the  State  all  existing  rights,  which  were  to  be  per- 
fected according  to  its  laws.     The  cession  was  accepted  by  Congress. 
The  survey,  upon  which  the  patent  to  Sevier  was  issued,  was  made  in 
1795,  and  the  plaintiff,  to  impeach  the  patent,  offered,  as  already  stated, 
to  show  that  tiiere  had  been  no  entry  of  the  land  in  the  office  of  the 
entry-taker  of  the  county  where  it  was  situated,  previous  to  the  cession; 
that  is,  in  substance,  thiat  the  gnmtor  had  no  authority  to  make  the 
grant,  the  land  having  been  previous  conveyed  to  the  United  States. 
This  offer  was  disallowed  by  the  court  below,  and  as  judgment  passed 
for  the  defendants,  the  case  was  brought  to  this  court,  where,  as  men- 
tioned, the  general  doctrine  as  to  the  presumptions  attending  a  patent, 
which  we  have  stated,  was  declared,  with  the  exceptions  to  it.     Upon  the 
general  doctrine  the  court  observed,  speaking  through  Chief  Justice 
Marshall,  that  the  laws  for  the  sale  of  the  public  lands  pi*ovided  many 
guards  to  secure  the  regularity  of  grants  and  to  protect  the  incipient 
rights  of  individuals  and  of  the  State  from  imposition ;  that  officers  were 
appointed  to  superintend  the  business,  and  rules  had  been  framed  pre- 
scribing their  duty  ;  that  these  rules  were  in  general  directory,  and  when 
all  the  proceedings  were  completed  by  a  patent  issued  by  the  authority 
of  the  State,  a  compliance  with  those  rules  was  presupposed,  and  that 
''  every  pre-requisite  has  been  performed  is  an  inference  properly  dedud- 
ble,  and  which  every  man  has  a  right  to  draw  from  the  existence  of  the 
grant  itself.''     '^It  would,  therefore,  be  extremely  unreasonable,'*  said 
the  court,  ^^to  avoid  the  grant  in  any  court  for  irregularities  in  Recon- 
duct of  those  who  are  appointed  by  the  government  to  supervise  the 
progressive  course  of  the  title  from  its  commencement  to  its  consum- 
mation in  a  patent ;"  but  that  there  were  some  things  so  essential  to  the 
validity  of  a  contract  that  the  great  principles  of  justice  and  of  law 
would  be  violated  did  there  not  exist  some  tiibunal  to  which  an  injured 
party  might  appeal,  and  in  which  the  means  by  which  the  elder  title  was 
acquired  might  be  examined,  and  that  a  court  of  equity  was  a  tribunal 
better  adapted  to  this  object  than  a  court  of  law ;  and  it  added  that 
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*^  there  are  cases  in  which  a  grfmt  is  absolutely  roid ;  as  where  the  State 
has  no  title  to  the  thing  granted,  or  where  the  officer  had  no  authority 
to  issue  the  grant.  In  such  cases  the  validitj  of  the  grant  is  necessarily 
examinable  at  law."  So  the  court  held  that  proof  that  no  entry  had 
been  made  in  the  office  of  the  entry-taker  in  the  county  where  the  lands 
patented  were  situated,  prior  to  the  cession  to  the  United  States,  was 
admissible  under  the  ninth  section,  for  without  such  entry  they  would 
not  be  within  the  reservation  mentioned  in  the  act  of  cession.  In  other 
words,  proof  was  admissible  to  show  that  the  State  had  not  retained 
control  oyer  the  property,  but  had  conveyed  it  to  the  United  States. 

In  Patterson  vs.  Winn,  reported  in  11  Wheaton,  this  case  is  cited, 
and  after  stating  what  it  decided,  the  court  said :  '^  We  may  therefore 
assume  as  the  settled  doctrine  of  this  court,  that  if  a  patent  is  abso- 
lutely void  upon  its  face,  or  the  issuing  thereof  was  without  authority, 
or  was  prohibited  by  statute,  or  the  S&te  had  no  title,  it  could  be  im- 
peached collaterally  in  a  court  of  law  in  an  action  of  ejectment,  hut  in 
general  other  objections  and  defects  complained  qfrmtst  bepiU  in  issue 
in  a  regular  course  of  pleading  in  a  direct  proceeding  to  avoid  the 
patent.'" 

The  doctrine  declared  in  these  cases  as  to  the  presxmiptions  attending 
a  patent,  has  been  uniformly  followed  by  this  court.  The  exceptions 
mentioned  have  also  been  regarded  as  sound,  although  from  the  general 
language  used  some  of  them  may  require  explanation  to  understand 
fully  their  import.  If  the  patent,  according  to  the  doctrine,  be  abso- 
lutely void  on  its  face,  it  may  be  coUateraUy  impeached  in  a  court  of 
law.  It  is  seldom,  however,  that  the  recitals  of  a  patent  will  nullify  its 
granting  clause,  as,  for  instance,  that  the  land  which  it  purports  to  con- 
vey is  reserved  from  sale.  Of  course,  should  such  inconsistency  appear, 
the  grant  would  fail.  Something  more,  however,  than  an  apparent  con- 
tradiction in  its  terms  is  meant  when  we  speak  of  a  patent  being  void 
on  its  face.  It  is  meant  that  the  patent  is  seen  to  be  invalid,  either 
when  read  in  the  light  of  existing  law,  or  by  reason  of  what  the  court 
must  take  judicial  notice  of,  as,  for  instance,  that  the  land  is  reserved  by 
statute  from  sale,  or  otherwise  appropriated,  or  that  the  patent  is  for  an 
unauthorized  amount,  or  is  executed  by  officers  who  are  not  intrusted 
by  law  with  the  power  to  issue  grants  of  portions  of  the  public  do- 
main. 

So,  also,  according  to  the  doctrine  in  the  cases  cited,  if  the  patent  be 
issued  without  authority,  it  may  be  collaterally  impeached  in  a  court  of 
law.  This  exception  is  subject  to  the  qualification,  that  when  the  au- 
thority depends  upon  the  existence  of  particular  facts,  or  upon  the  per- 
formance of  certain  antecedent  acts,  and  it  is  the  duty  of  the  land  de- 
partment to  ascertain  whether  the  facts  exist,  or  the  acts  have  been  per- 
formed, its  determination  is  as  conclusive  of  the  existence  of  the  author- 
ity against  any  collateral  attack,  as  is  its  determination  upon  any  other 
matter  properly  submitted  to  its  decision. 

With  these  explanations  of  the  exceptions,  the  doctrine  of  the  cases 
cited  may  be  taken  as  expressing  the  law  accepted  by  this  court  since 
they  were  decided.  (Hoofnagle  vs.  Anderson,  7  Wheaton,  212 ;  Board- 
man  vs.  Beed,  6  Peters,  342 ;  Bagnall  vs.  Broderick,  13  Peters,  448 ; 
Johnson  vs.  Towsley,  13  WalL,  72  ;  Moore  vs.  Bobbins,  96  U.  S.,  535.) 
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In  Johnson  vs.  Towsley  the  court  had  occasion  to  consider  under 
what  circumstances  the  action  of  the  land  department  in  issuing  patents 
was  final,  and  after  observing  that  it  had  found  no  support  for  the  prop- 
osition offered  in  that  case  by  counsel  upon  certain  provisions  of  a  stat- 
ute, said,  speaking  by  Mr.  Justice  Miller,  that  the  argument  for  the  final- 
ity of  such  action  was  '^  much  stronger  when  founded  on  the  general 
doctrine  that  when  the  law  has  confided  to  a  special  tribunal  the  author- 
ty  to  hear  and  determine  certain  matters  arising  in  the  course  of  its  du- 
ties, the  decision  of  that  tribunal,  within  the  scope  of  its  authority,  is 
conclusive  ux>on  all  others."  ''That  the  action  of  the  land-office,**  the 
court  added,  '^in  issuing  a  patent  for  any  of  the  public  land,  subject  to 
sale  by  pre-emption  or  otherwise,  is  conclusive  of  the  legal  title,  must 
be  admitted  on  the  principle  above  stated,  and  in  all  courts  and  in  all 
forms  of  judicial  proceedings  where  this  title  must  control  either  by 
reason  of  the  limited  pdwers  of  the  court  or  the  essential  character  of 
the  proceeding,  no  inquiry  can  be  permitted  under  the  circumstances 
imder  which  it  was  obtained,**  and  then  observed  that  there  exists  in  the 
courts  of  equity  the  power  to  correct  nustakee  and  to  relieve  against 
frauds  and  impositions ;  and  that  in  cases  where  it  was  dear  that  the 
officers  of  the  land  department  had,  by  a  mistake  of  the  law,  given  to 
one  man  the  land  which,  on'  the  undisputed  facts,  belonged  to  another, 
to  give  proper  relief.  The  doctrine  tiius  stated  was  approved  in  the 
subsequent  case  of  Moore  vs.  Bobbins. 

The  general  doctrine  declared  may  be  stated  in  a  diffent  form,  tiius : 
A  patent,  in  a  court  of  law,  is  conclusive  as  to  all  matters  properly  de- 
terminable by  the  land  department,  when  its  action  is  within  the  scope 
of  its  authority ;  that  is,  when  it  has  jurisdiction  under  the  law  to  con- 
vey the  land.  In  that  court  the  patent  is  unassailable  for  mere  errors  of 
judgment.  Indeed,  the  doctrine  as  to  the  regularity  and  validity  of  its 
acts,  where  it  has  jurisdiction,  goes  so  far  that  if  in  any  circumstances 
under  existing  law  a  patent  would  be  held  valid  it  will  be  presumed  that 
such  circumstances  existed.  Thus,  in  Minter  vs.  Crommelin,  reported 
in  18  Howard,  where  it  appeared  that  an  act  of  Congress  of  1815  had 
provided  that  no  land  reserved  to  a  Creek  warrior  should  be  offered  for 
sale  by  an  officer  of  the  land  department  unless  specifically  directed  by  the 
Secretary  of  the  Treasury,  and  declared,  that  if  the  Indian  abandoned 
the  reserved  land  it  should  become  forfeited  to  the  United  States,  a 
patent  was  issued  for  the  land,  which  did  not  show  that  the  Secretary 
had  ordered  it  to  be  sold,  and  the  court  said :  *'  The  rule  being  that  tiie 
patent  is  evidence  that  all  previous  steps  had  been  regularly  taken  to 
justify  making  a  patent,  and  one  of  the  necessarv  steps  here  being  an 
order  from  the  Secretary  to  the  register  to  offer  the  land  for  sale  because 
the  warrior  had  abandoned  it,  we  are  bound  to  presume  that  the  order 
was  given.  That  such  is  the  effect,  as  evidence,  of  the  patent  produced 
by  the  plaintiffs  was  adjudged  in  the  case  of  Bagnell  vs.  Broderick,  (13 
Peters,  45,)  and  is  not  open  to  controversy  anywhere,  and  the  State 
coiurt  was  mistaken  in  holding  otherwise.** 

On  the  other  hand,  a  patent  may  be  collaterally  impeached  in  any  ac- 
tion, and  its  operation  as  a  conveyance  defeated,  by  showing  that  the  de- 
partment had  no  jurisdiction  to  dispose  of  the  lands ;  that  is,  that  the 
Law  did  not  provide  for  selling  them,  or  that  they  had  been  reserved 
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from  sale  or  dedicated  to  speeial  purposes,  or  had  been  previously  trans- 
ferred to  others.  In  establishing  any  of  these  particulars  the  judgment 
of  the  department  upon  matters  properly  before  it  is  not  assailed  nor 
is  the  regularity  of  its  proceedings  ^led  into  question ;  but  its  author- 
ity to  act  at  all  is  denied,  and  shown  never  to  have  existed. 

According  to  the  doctrine  thus  expressed  and  the  cases  cited  in  its 
support — and  there  are  none  in  conflict  with  it — ^there  can  be  no  doubt 
tiiat  the  court  below  erred  in  admitting  the  record  of  the  proceedings 
upon  which  the  patent  was  issued,  in  order  to  impeach  its  validity.  The 
judgment  of  the  department  upon  their  sufficiency  was  not,  as  already 
stated,  open  to  contestation,  u  in  issuing  a  patent  its  officers  took  mis- 
taken views  of  the  law,  or  drew  erroneous  conclusions  from  the  evidence, 
or  acted  from  imperfect  views  of  their  duty,  or  even  from  corrupt  mo- 
tives, a  court  of  law  can  afford  no  remedy  to  a  party  alleging  that  he  is 
thereby  aggrieved.  He  must  resort  to  a  court  of  equity  for  relief,  and 
even  tiiere  his  complaint  cannot  be  heard  unless  he  connect  himself 
with  the  original  source  of  title,  so  as  to  be  able  to  aver  that  his  rights  are 
injuriously  affected  by  the  existence  of  the  patent ;  and  he  must  possess 
such  equities  as  will  control  the  legal  title  in  the  patentee's  hands. 
(Boggs  V8.  Merced  Mining  Co.,  14  Od.,  363-^.)  It  does  not  lie  in  .the 
mouth  of  a  stranger  to  the  title  to  complain  of  >the  act  of  the  government 
with  respect  to  it.  If  the  government  is  dissatisfied  it-can,  on  its  own 
account,  authorize  proceedings  to  vacate  the  patent  or  limit  its  opera- 
tion. 

This  doctrine  as  to  the  conclusiveness  of  a  patent,  is  not  inconsistent 
with  the  right  of  the  patentee,  often  recognized  by  this  court,  to  show 
the  date  of  the  origiiml  proceeding  for  the  acquisition  of  the  title,  where 
it  is  not  stated  in  the  instrument,  as  the  patent  is  deemed  to  take  effect 
by  relation  as  of  that  date,  so  far  as  it  is  necessary  to  cut  off  interven- 
ing adverse  claims.  Thus,  in  a  contest  between  two  patentees  for  the 
same  land,  it  may  be  shown  that  a  junior  patent  was  founded  upon  an 
earlier  entry  than  an  older  patent,  and  therefore  passes  the  titla  Such 
evidences  in  no  way  trenches  upon  the  ruling  of  the  department  upon 
matters  pending  before  it.  Nor  is  the  doctrine  of  the  conclusiveness 
of  the  patent  inconsistent  with  the  right  of  a  party  resisting  it  to  show, 
if  an  entry  is  not  stated  in  the  instrument,  that  no  entry  of  the  land  was 
made  as  an  initiatory  proceeding,  where  a  statute,  as  was  the  case  in 
North  Carolina,  mentioned  in  Polk's  Lessee  vs.  Wendell,  declares  that 
proceedings  for  the  title,  when  such  entry  has  not  been  made,  shall  be 
adjudged  invalid.  A  statute  may  in  any*  case  require  proof  of  a  fact 
which  otherwise  would  be  presumed.  Except  with  reference  to  such 
anterior  matters  and  others  of  like  character,  no  one  in  a  court  of  law 
can  go  behind  the  patent  and  caU  in  question  the  validity  of  the  proceed- 
ings upon  which  it  is  founded. 

The  case  at  bar,  then,  is  reduced  to  the  question  whether  the  patent 
to  Starr  is  void  on  its  face ;  that  is,  whether,  read  in  the  light  of  the  ex- 
isting law,  it  is  seen  to  be  invalid.  It  does  not  come  within  any  of  the 
exceptions  mentioned  in  the  cases  cited.  The  lands  it  purports  to  con- 
vey are  mineral,  and  were  a  part  of  the  pubHc  domain.  The  law  of  Con- 
gress had  provided  for  their  sale.  The  proper  officers  of  the  land  de- 
partment supervised  the  proceedings.    It  bears  the  signature  of  the 
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President,  or  rather  of  the  officer  authorized  by  law  to  place  the  PresL- 
dent^B  signature  to  it — which  is  the  same  thing  ;  it  is  properly  counter- 
signed, and  the  seal  of.  the  General  Land  Office  is  attached  to  it.  It  is  reg- 
ular on  its  face,  unless  some  limitation  in  the  law,  as  to  the  extent  of  a 
mining-claim  which  can  be  patented,  has  been  disregarded.  The  case  of 
the  defendants  rests  on  the  correctness  of  their  assertion,  that  a  patent 
cannot  issue  for  a  mining-claim  which  embraces  over  one  hundred  and 
sixty  acres.  Assuming  that  the  words  "more  or  less^^  accompanying 
the  statement  of  the  acres  contained  in  the  claim,  are  to  be  disregarded, 
and  that  the  patent  is  construed  as  for  one  hundred  and  sixty-four  acres 
and  a  fraction  of  an  acre,  there  is  nothing  in  the  acts  of  Congress  which 
prohibits  the  issue  of  a  patent  for  that  amount.  They  are  silent  as  to 
the  extent  of  a  mining-claim.  They  speak  of  locations  and  Hmit  the  ex- 
tent of  mining  ground  which  an  individual  or  an  association  of  individ- 
uals may  embrace  in  one  of  them.  There  is  nothing  in  the  reason  of 
the  thing,  or  in  the  language  of  the  acts,  which  prevents  an  individual 
from  acquiring  by  purchase  the  groimd  located  by  others  and  adding  it 
to  his  own.  The  difficulty  with  the  court  below,  as  seen  in  its  cha^e, 
evidently  arose  from  confounding  "location"  and  "mining-daim,"  as 
though  the  two  terms  always  represent  the  same  thing,  whereas  they 
often  mean  very  different  things.  A  mining-claim  is  a  parcel  of  land 
containing  precious  metal  in  its  soil  or  rock.  A  location  is  the  act  of 
appropriating  such  parcel,  according  to  certain  established  rules.  It 
usually  consists  in  placing  on  the  ground,  in  a  conspicuous  position,  a 
notice  setting  forth  the  name  of  the  locator,  the  fact  that  it  is  thus  taken 
or  located,  with  the  requisite  description  of  the  extent  and  boundaries  of 
the  parcel,  according  to  the  local  customs,  or,  since  the  statute  of  1872, 
according  to  the  provisions  of  that  act.  (Sec.  2,324  of  Bev.  Stats.) 
The  location,  which  is  the  act  of  taking  the  parcel  of  mineral  land,  in 
time  became  among  the  miners  synonymous  with  the  mining-claun  orig- 
inally appropriated.  So,  now,  if  a  miner  has  only  the  ground  covert 
by  one  location,  "  his  mining-claim "  and  "  location  '^  are  identical,  and 
the  two  designations  may  be  indiscriminately  used  to  denote  the  same 
thing.  But  if  by  pvu'chase  he  acquires  the  adjoining  location  of  lus 
neighbor — ^that  is,  the  ground  which  his  neighbor  has  taken  up — and  adds 
it  to  his  own,  then  his  mining-claim  covers  the  ground  embraced  by  both 
locations,  and  henceforth  he  will  speak  of  it  as  his  claim.  Indeed,  lus 
claim  may  include  as  many  adjoining  locations  as  he  can  purchase,  and 
the  ground  covered  by  all  will  constitute  what  he  claims  for  noining  pur- 
poses, or,  in  other  words,  will  constitute  his  mining-claim,  and  be  so  des- 
ignated. Such  is  the  general  understanding  of  miners  and  the  meaning 
they  attach  to  the  term. 

Previously  to  the  act  of  July  9,  1870,  Congress  imposed  no  limitation 
to  the  area  which  might  be  included  in  the  location  of  a  plaoer-claini. 
This,  as  well  as  every  other  thing  relating  to  the  acquisition  and  con- 
tinued possession  of  a  mining-claim,  was  determined  by  rules  and  reg- 
ulations established  by  miners  themselves.  Soon  after  the  discovery  of 
gold  in  California,  as  is  well  known,  there  was  an  immense  inunigration 
of  gold-seekers  into  that  territory.  They  spread  over  the  mineral  re- 
gions and  probed  the  earth  in  all  directions  in  pursuit  of  the  predoos 
metals.      Wherever    they    went   they   framed  rules,  prescribing  the 
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conditions  upon  which  mining  ground  might  betaken  up;  in  other 
words,  mining-claims  be  located  and  their  continued  possession  secured. 
Those  rules  were  so  framed  as  to  give  to  all  immigrants  absolute  equal- 
ity of  right  and  priyilege.  The  extent  of  ground  which  each  might 
locate,  that  is,  appropriate  to  himself,  was  limited  so  that  all  might, 
in  the  homely  and  expressive  language  of  the  day,  have  an  equal  chance 
in  the  struggle  for  the  wealth  there  buried  in  the  earth.  But  a  few 
months^  experience  in  the  precarious  and  toilsome  pursuit  drove  great 
numbers  of  the  miners  to  seek  other  means  of  Hvelihood  and  fortune, 
and  they,  therefore,  disposed  of  their  claims.  They  never  doubted  that 
their  rights  could  be  transferred  so  that  the  purdbaser  would  hold  the 
claims  by  an  equaily  good  title.  Their  transferable  character  was  al- 
ways recognized  by  Uie  local  courts,  and  the  title  of  the  grantee  en- 
forced. Many  individuals  thus  became  the  possessors  of  claims  cover- 
ing ground  taken  up  by  different  locators,  and  the  amount  which  each 
person  or  an  association  of  persons  might  acquire  and  hold  was  only 
limited  by  his  or  their  means  of  purchase. 

The  rules  and  regulations  originally  established  in  Calif omia  have  in 
their  general  features  been  adopted  throughout  all  the  mining  regions  of 
the  United  States.  They  were  so  wisely  framed  and  were  so  just  and 
fair  in  their  operation,  that  ihej  have  not  to  any  great  extent  been  inter- 
fered with  by  legislation,  either  State  or  national.  In  the  first  mining 
statute,  passed  July  26, 1866,  they  received  the  recognition  and  sanction 
of  Congress,  as  they  had  previously  the  legislative  and  judicial  approval 
of  the  States  and  Territories  in  which  mines  of  gold  and  silver 
were  found.  That  act  declared,  and  the  declaration  was  repeated  in  a 
subsequent  statute,  that  the  mineral  lands  of  the  public  domain  were 
free  and  open  to  occupation  and  exploration  by  all  citizens  of  the  United 
States,  and  by  those  who  had  declared  their  intention  to  become  such, 
subject  to  such  regulations  as  might  be  prescribed  by  law,  and  subject 
also  ^^to  the  local  customs  or  rules  of  miners  in  the  several  mining-dis- 
tricts,'' so  far  as  the  same  were  not  in  conflict  with  the  laws  of  the 
United  States.  It  authorized  the  issue  of  patents  for  claims  on  veins  or 
lodes  of  quartz  or  other  '^  rock  in  place  "  bearing  gold,  silver,  cinnabar, 
or  copper.  Placer-claims  first  became  the  subject  of  regulation  by  the 
mining  act  of  July  9,  1870,  which  provided  that  patents  for  them  might 
be  issued  under  like  circumstances  and  conditions  as  for  vein  or  lode- 
claims,  and  that  persons  having  contiguous  claims  of  anf/  size  might 
make  joint  entry  thereof.  But  it  also  provided  that  no  location  of  a 
placer-claim  thereafter  made  should  exceed  one  hundred  and  sixty  acres 
for  one  person  or  an  association  of  persons.  The  mining  act  of  May  10, 
1872,  declared  that  a  location  of  a  placer-claim  subsequently  made  should 
not  include  more  than  twenty  acres  for  each  individual  claimant.  These 
are  all  the  provisions  touching  the  extent  of  locations  of  placer-claims, 
and  they  are  re-enacted  in  the  Revised  Statutes,  sections  2330, 2331.  A 
limitation  is  not  put  upon  the  sale  of  the  ground  located,  nor  upon  the  num- 
ber of  locations  which  may  be  acquired  by  purchase,  nor  upon  the  num- 
ber which  may  be  included  in  a  patent.  Every  interest  in  lands  is  the 
subject  of  sale  and  transfer,  unless  prohibited  by  statute,  and  no  words 
allowing  it  are  necessaiy.  In  the  mining  statutes  numerous  provisions 
assume  and  recognize  the  salable  character  of  one's  interest  in  a  mining- 
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daim.  Section  thirteen  of  the  act  of  1870  declares  that  where  a  person 
or  association  or  their  grantors  have  held  and  worked  claims  for  i 
period  equal  to  the  time  prescribed  by  the  statute  of  limitation  of  the 
State  or  Territory  where  tibe  same  is  situated,  evidence  of  such  posses- 
sion and  working  shall  be  sufficient  to  establish  the  right  to  a  patent. 
Section  five  of  the  act  of  1872,  rendering  a  mining-daun  subject  to  re- 
location where  certain  conditions  of  improvement  or  expenditure  have 
not  been  made,  has  a  proviso  that  the  original  locators,  ^^  their  heirs,  <m- 
signs,  or  legal  representatives,  have  not  resumed  work  upon  the  claim 
after  such  failure  and  before  such  location."  These  provisions  are  of 
themselves  conclusive  that  the  locator's  interest  in  a  mining  grant  is  sal- 
able and  transferable,  even  were  there  any  doubt  on  the  subject  in  the 
absence  of  express  statutory  prohibition.  Those  of  the  act  of  1870  are 
also  conclusive  of  the  right  of  the  purchaser,  of  cLums  to  a  patent,  forit 
is  with  reference  to  it  that  the  derivative  right  by  purchase  or  assign- 
ment is  mentioned.     (Bev.  Stats.,  sec&  2332,  2324.) 

In  addition  to  all  this,  it  is  difficult  to  perceive  what  object  would  be 
gained,  what  policy  subserved,  by  a  prohibition  to  embrace  in  one  patent 
contiguous  mining  ground  taken  up  by  different  locations  and  subse- 
quentiy  purchased  and  held  by  one  individual  He  can  hold  as  many 
locations  as  he  can  purchase,  and  rely  upon  his  possessory  title.  He  is 
protected  thereunder  as  completely  as  if  he  held  a  patent  for  them,  sub- 
ject to  the  condition  of  certson  annual  expenditures  upon  them  in  labor 
or  improvements.  If  he  wishes,  however,  to  obtain  a  patent,  he  must, 
in  addition  to  other  things,  pay  the  Government  a  fee  of  five  dollars  an 
acre,  a  sum  that  would  not  be  increased  if  a  separate  patent  were  issued 
for  each  location. 

The  decision  of  ibis  court  upon  one  point  in  the  case  of  Polk's 
Lessees  vs,  Wendell,  already  cited,  is  directly  applicable  here.  The 
patent  to  the  defendants  in  that  case  was  for  twenty-five  thousand  acres 
of  land,  and  one  of  the  objections  taken  was  that  it  was  void  because 
the  statute  of  North  Carolina  limited  an  entry  of  one  person  to  five 
thousand  acres^  But  the  statute  declared  that  where  two  or  more  per- 
sons had  entered,  or  should  afterwards  enter,  lands  jointly,  or  where  two 
or  more  persons  agreed  to  have  their  entries  surveyed  jointly  in  one  or 
more  surveys,  the  surveyor  should  survey  the  same  accordingly  in  one 
entire  survey.  It  was  contended  that  as  tiie  statute  provided  Jor  entries 
made  by  two  or  more  persons,  it  could  not  be  extended  to  the  case  of 
distinct  entries  belonging  to  the  same  person.  To  this  the  court  r^hed 
as  follows :  ^'  For  this  distinction  it  is  impossible  to  conceive  a  reason. 
No  motive  can  be  imagined  for  allowing  two  or  more  persons  to  unite 
their  entries  in  one  survey  which  does  not  apply  with  at  least  as  much 
force  for  allowing  a  single  person  to  unite  his  entries,  ttdjoining  each 
other,  in  one  survey.  It  appears  to  the  court  that  the  case  comes  oom- 
plet^ly  within  the  spirit  and  is  not  opposed  by  the  letter  of  the  law. 
The  case  provided  for  is  ^  where  two  or  more  persons  agree  to  have  their 
entries  surveyed  jointly,  &c.*  Now  this  does  not  prevent  the  subse- 
quent assignment  of  the  entries  to  one  of  the  parties ;  and  the  assign- 
ment is  itself  the  agreement  of  the  assi^nior  that  the  assignee  may  sur- 
vey the  entries  jointly  or  severally,  at  nis  election.  The  court  is  of 
opinion  that,  under  a  sound  construction  of  this  law,  eatziee,  vrbidi  m^ 
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be  joined  in  one  fiuryer,  if  remaining  the  property  of  two  or  more  per- 
Bons,  may  be  joined,  indugh  they  become  the  property  of  a  single  per- 
son."   The  objection  to  the  patent  by  reason  of  its  embracing  over  five  . 
thousand  acres  was  accordingly  oyerruled. 

By  a  proTision  of  the  mining  act  of  1870,  still  in  force,  two  or  more 
persons,  or  association  of  persons,  having  contiguous  claims  of  any  sizSj 
are  allowed  to  make  a  joint  entry  thereof.  (Bev.  Stats.,  sec.  2330.)  If 
one  individual  should  acquire  all  such  contiguous  claims  by  purchase, 
no  sound  reason  can  be  suggested  why  he  should  not  be  equally  entitled 
to  enter  them  all  by  one  ent^  bb  when  they  were  held  by  the  original 
parties.  To  quote  the  language  of  the  case  cited,  "no  motive  can  be 
imagined  for  allowing  two  or  more  persons  to  unite  their  entries  in  one 
survey  which  does  not  apply  with  at  least  as  much  force  for  allowing  a 
single  person  to  unite  his  entries  adjoining  each  other,  in  one  survey." 

The  last  position  of  the  court  below,  that  the  owner  of  contiguous  lo- 
cations who  seeks  a  patent  must  present  a  separate  appHcation  for  each 
and  obtain  a  separate  survey,  and  prove  that  upon  each  the  required 
work  has  been  performed,  is  as  untenable  as  the  rulings  already  consid- 
ered. The  object  in  allowing  patents  is  to  vest  the  fee  in  the  miner,  and 
thus  encourage  the  construction  of  permanent  works  for  the  develop- 
ment of  the  mineral  resources  of  the  country.  Requiring  a  separate  ap- 
plication for  each  location,  with  a  separate  survey  and  notice,  where  sev- 
eral adjoining  each  other  are  held  by  the  same  individual,  would  confer 
no  benefit  beyond  that  accruing  to  tiie  land  officers  from  an  increase  of 
their  fees.  The  public  would  derive  no  advantage  from  it,  and  the 
owner  would  be  subjected  to  onerous  and  often  ruinous  burdens.  The 
services  of  an  attorney  are  usually  retained  when  a  patent  is  sought,  and 
the  expenses  attendant  upon  the  proceeding  are  in  many  instances 
very  great.  To  lessen  these  as  much  as  possible  the  practice  has 
been  common  for  miners  to  consolidate,  by  conveyance  to  a  single  per- 
son or  an  association  or  company,  many  contiguous  claims  into  one,  for 
which  only  one  appHcation  is  made  and  of  which  only  one  survey  is  had. 
liOng  before  patents  were  allowed — ^indeed,  from  the  earliest  period  in 
whidi  mining  for  gold  and  silver  was  pursued  as  a  business — ^miners 
were  in  the  habit  of  consolidating  adjoining  claims,  whether  they  con- 
sisted  of  one  or  more  original  locations,  into  one,  for  convenience  and 
economy  in  working  them.  It  was,  therefore,  very  natural,  when  pat- 
ents were  allowed,  that  the  practice  of  presenting  a  single  application 
with  one  survey  of  the  whole  tract  should  prevail.  It  was  at  the  outset, 
and  has  ever  since  been,  approved  by  the  department,  and  its  propriety 
has  never  before  been  questioned.  Patents,  we  are  informed,  for  mining 
ground  of  the  value  of  many  millions  of  dollars,  have  been  issued  upon 
consolidated  claims,  nearly  all  of  which  would  be  invalidated  if  the  po- 
sitions assumed  by  the  defendants  could  be  sustained. 

It  was  urged  on  the  argument  that  a  patent  for  each  location  was  re- 
quired to  prevent  a  monoply  of  mining  ground — ^to  prevent,  to  use  the 
language  of  counsel,  the  pubUc  domain  from  being  "monopolized  by 
speculators."  The  law  limiting  the  eictent  of  mining  lands  which  an  in- 
dividual may  locate  has  provided,  so  far  as  it  was  deemed  wise,  against 
an  accumulation  of  them  in  one  person's  hands.  It  could  not  have  pro- 
hibited the  sale  of  the  location  of  an  individual  without  imposing  a  re- 
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striciion  injurious  to  his  interests^  and  in  many  instanoes  destmctiTe  of 
the  whole  value  of  his  claim.  Every  one,  at  all  familiar  with  our  mineral 
regions,  knows  that  the  great  majority  of  claims,  whether  on  lodes  or  (m 
placers,  can  be  worked  advantageously  only  by  a  combination  among 
the  miners,  or  by  a  consolidation  of  their  claims  through  incorporated 
companies.  Water  is  essential  for  the  working  of  mines,  and  in  manj 
instances  can  be  obtained  only  from  great  distances  bv  means  of  canals, 
flumes,  and  aqueducts,  requiring  for  their  construction  enormous  ex- 
penditures of  money,  entirely  beyond  the  means  of  a  single  individual 
Often,  too,  for  the  development  of  claims,  streams  must  be  turned  from 
their  beds,  dams  built,  shafts  sunk  at  great  depths  and  flumes  constructed 
to  carry  away  the  debris  of  the  mine.  Indeed,  successful  mining,  whether 
on  lode-claims  or  placer-claims,  can  seldom  be  prosecuted  without  an 
amount  of  capital  beyond  the  means  of  the  individual  miner. 

There  is  no  force  in  the  suggestion  that  a  separate  patent  for  each  lo- 
cation is  necessary  to  insure  fixe  required  expenditure  of  labor  upon  it 
The  statute  of  1872  provides  that  on  each  claim  subsequentlv  located, 
until  a  patent  is  issued  for  it,  there  shall  be  annually  expended  in  labor 
or  improvements  one  hundred  dollars  ;  and  on  claims  previously  located, 
an  annual  expenditure  of  ten  dollars  for  each  one  hundred  feet  in  length 
along  the  vein;  but  where  such  claims  are  held  "in  common,**  the  ex- 
penditure may  be  upon  any  one  claim.  As  these  provisions  relate  to  ex- 
penditures before  a  patent  is  issued,  proof  of  them  will  be  a  matter  for 
consideration  when  application  for  the  patent  is  made.  It  is  not  per- 
ceived in  what  way  this  proof  can  be  changed  or  the  requirement  affected, 
whether  the  appHcation  be  for  a  patent  for  one  claim  or  for  several 
daims  held  in  common.  Labor  and  improvements,  within  the  meaning 
of  the  statute,  are  deemed  to  have  been  had  on  a  mining-daim,  whether 
it  consists  of  one  location  or  several,  when  the  labor  is  performed  or  the 
improvements  are  made  for  its  development,  that  is,  to  facilitate  the 
extraction  of  the  metals  it  may  contain,  though  in  fact  such  labor  and 
improvements  may  be  on  ground  which  originally  constituted  only  one 
of  the  locations,  as  in  sinking  a  shaft,  or  be  at  a  chstance  from  the  claim 
itself,  as  where  the  labor  is  performed  for  the  turning  of  a  stream,  or 
the  introduction  of  water,  or  where  the  improvement  consists  in  the 
construction  of  a  flume  to  carry  off  the  debris  or  waste  materiaL  It 
would  be  absiurd  to  require  a  shaft  to  be  sunk  on  each  location  in  a  can* 
solidated  claim  when  one  shaft  would  suffice  for  all  the  locations ;  and 
vet  that  is  seriously  argued  by  counsel  and  must  be  maintained  to  up- 
hold the  judgment  below. 

The  statutes  provide  numerous  guards  against  the  evasion  of  their 
provisions  by  parties  seeking  a  mining  patent,  and  afford  an  opportunify 
to  persons  in  the  neighborhood  of  the  claim  to  come  forward  and  pre- 
sent any  objections  they  mav  have  to  the  granting  of  the  patent  desu«d. 
By  sections  six  and  seven  of  the  act  of  1872,  which  constitutes  sections 
2326  and  2326  of  the  Eevised  Statutes,  the  procedure  which  a  party 
seeking  a  patent,  whether  an  individual  or  an  association  or  a  cofpora- 
tion,  must  follow,  is  prescribed: 

1st.  The  party  must  file  an  appHcation  in  the  proper  land-office  under 
oath,  showing  a  compliance  with  the  law,  togewer  with  a  plat  and  the 
field-notes  of  the  claun,  or  "claims  in  common,"  made  by  or  under  the 
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direction  of  the  suryeyor-general  of  the  United  States,  showing  the 
boundaries  of  the  claim  or  claims,  which  must  be  distinctly  marked  by 
monuments  on  the  ground. 

2d.  Previouslj,  however,  to  the  filing  of  the  application,  the  claimant 
must  post  a  copy  of  the  plat,  with  a  notice  of  his  intended  application, 
in  a  conspicuous  place  on  the  land  embraced  in  it,  and  file  an  affidavit  of 
at  least  two  persons  that  such  notice  has  been  duly  posted  with  a  copy 
of  the  notice  in  the  land-office. 

3d.  When  such  application,  plat,  field-notes,  notice,  and  affidavits  have 
been  filed,  the  register  of  the  land-office  is  required  to  publish  a  notice 
of  the  application  for  the  period  of  sixty  days,  in  a  newspaper,  to  be  des- 
ignated by  him,  nearest  to  the  daim,  and  post  such  notice  in  his  office 
for  the  same  period. 

4th.  The  claimant,  at  the  time  of  filing  his  application,  or  at  any  time 
thereafter,  within  sixty  days,  is  required  to  file  with  the  register  a  cer- 
tificate of  the  United  States  surveyor-general,  that  five  hundred  dollars' 
worth  of  labor  has  been  expended,  or  unprovements  to  that  amount  have 
been  made  upon  the  claim  by  himself  or  grantors;  that  the  plat  is  cor- 
rect, with  such  further  description,  by  reference  to  natural  objects  or 
permanent  monuments  as  shall  identify  the  claim,  and  furnish  an  ac- 
curate description  to  be  incorporated  in  the  patent. 

6th.  At  the  expiration  of  sixty  days  the  claimant  is  required  to  file  his 
affidavit,  showing  that  the  plat  and  notice  have  been  posted  in  a  con- 
spicuous place  on  the  claim  during  the  period  of  publication.  If  no  ad- 
verse claim  shall  have  been  filed  with  tibie  register  and  receiver  of  the 
proper  land-office,  within  the  sixty  days  of  publication,  it  is  then  to  be 
assumed  that  the  applicant  is  entitled  to  a  patent  upon  the  payment  to 
the  proper  officer  of  five  dollars  per  acre,  and  that  no  adverse  daim 
exists. 

6th.  The  statute  then  proceeds  to  declare  that  if  an  adverse  claim  is 
filed  during  the  period  of  publication,  it  must  be  upon  the  oath  of  the 
party  making  it,  and  must  show  the  nature,  boundaries,  and  extent  of 
such  adverse  daim,  and  all  proceediilgs,  except  the  publication  of  the 
notice  and  the  making  and  the  filing  of  the  affidavit,  shall  be  thereupon 
stayed  until  the  controversy  shall  nave  been  settled  by  a  dedsion  of  a 
court  of  competent  jurisdiction,  or  the  adverse  claim  waived.  And  it  is 
made  the  duty  of  the  adverse  claimant,  within  thirty  days  after  filing 
his  claim,  to  commence  proceedings  in  a  court  of  competent  jtuisdiction 
to  determine  the  question  of  the  right  of  possession,  and  to  prosecute 
the  same  with  reasonable  diligence  to  final  judgment ;  and  a  failure  to 
do  so  is  to  be  deemed  a  waiver  of  his  adverse  claim.  After  judgment 
has  been  rendered  in  such  proceedings,  the  party  entitled  to  the  posses- 
sion of  the  daim,  or  any  portion  of  it,  may  file  a  certified  copy  of  the 
judgment-roll  with  the  register  of  the  land-office,  together  witn  a  cer- 
tificate of  the  surveyor-general  that  the  i*equisite  amount  of  labor  has 
been  expended  or  improvements  made  thereon,  and  the  description  re- 
quired in  other  cases ;  and  must  pay  to  the  receiver  five  dollars  an  acre 
for  his  daim,  together  with  the  proper  fees ;  and  then  the  whole  pro- 
ceedings and  the  judgment-roll  are  to  be  certified  by  the  register  to  the 
Conmiissioner  of  the  General  Land  Office,  and  a  patent  thereupon  issued 
for  the  daim,  or  sudi  portion  thereof  as  the  applicant,  by  the  decision 
of  the  court,  shall  appear  to  be  entitled  to. 
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It  will  thus  be  seen  that  if  an  adverse  daiin  is  made  to  the  miniiig 
ground  for  which  a  patent  is  sought,  its  validity  must  be  determined  by 
a  local  court,  unless  it  be  waived,  before  a  patent  can  be  issued.  There 
would  seem,  therefore,  to  be  more  cogent  reasons,  in  cases  where  a  pair 
ent  for  such  ground  is  rehed  upon  to  maintain  the  doctrine  which  we 
have  declared,  that  it  cannot  be  assailed  in  a  collateral  proceeding,  than 
in  the  case  of  a  patent  for  agricultural  land. 

But  it  is  unnecessary  to  pursue  the  subject  further.  The  judgment 
of  the  court  below  must  be  reversed  and  the  cause  remanded  tat  a  new 
trial ;  and  it  is  so  ordered. 

SUPREME  COURT  OP  THE  UNITED   STATES. 

FLAQSTAFF     8ILVEB   MINING   COMPANY   OF    UTAH   (LIMITKD)   VS.    CULLDiB. 

Wages — Lien, — An  overseer  or  foreman  of  miners  is  entitled  to  a  lien  on  the  mine 
for  wages  due,  as  in  this  case,  under  the  statutes  of  Utah  Territory. 

In  error  to  the  supreme  court  of  the  Territory  of  Utah. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  court. 

George  Gullins,  the  defendant  in  error,  brought  suit  against  the  Flag- 
stafif  Silver  Mining  Company  of  Utah,  the  plaintiff  in  error,  in  the  dis- 
trict court  of  the  third  judicial  district  of  die  Territory  of  Utah,  to  re- 
cover wages  which  he  claimed  to  be  due  him  from  tiie  aefendant  in  error 
for  services  rendered  it,  and  to  subject  its  property  to  a  lien  therefor  in 
his  favor,  which  he  claimed  attached  by  virtue  of  tiie  statute  of  the  Ter- 
ritorv.     The  statute  declared  as  follows : 

"Any  person  or  persons  who  shall  perform  any  work  or  labor  upon 
any  mine  or  furnish  any  materials  therefor  in  pursuance  of  any  contnci 
made  with  the  owner  or  owners  of  such  mine  or  of  any  interest  thereiii, 
shall  be  entitled  to  a  miner's  lien  for  the  payment  thereof  upon  all  the 
interest,  right,  and  property  in  such  mine,  by  the  person  or  persons  con- 
tracting for  such  labor  or  materials  at  the  timeof  making  such  contract 
Said  lien  may  be  enforced  in  the  same  manner  and  with  the  same  effect 
as  a  mechanic's  lien,  as  provided  by  the  laws  of  Utah."  (Compiled  Laws 
of  Utah,*  sec.  1221.) 

The  answer  of  the  mining  company  denied  that  anything  save  a  small 
balance  was  due  the  plaintiff,  and  denied  that  the  statute  of  the  Tcni- 
tory  gave  him  a  lien  on  its  property  for  the  sum  due  him. 

The  case  was  submitted  to  the  district  court  upon  the  issues  of  factas 
well  as  of  law. 

The  court  found  that  the  defendant  below  was  a  corporation  organ- 
ized under  the  laws  of  Great  Britain,  and  at  the  time  the  services  of  the 
plaintiff  below  were  rendered  was  the  owner  of  and  engaged  in  working 
a  mine  called  the  Flagstaff  mine,  situate  in  Salt  Lake  county,  in  the  Ter- 
ritory of  Utah,  and  that  one  J.N.  H.  Patrick  was  its  general  agent  and 
the  manager  of  its  mining  and  smelting  business  in  America. 

The  court  further  found,  '^  that  on  or  about  the  14th  day  of  Deeem- 
ber,  1873,  the  said  company,  by  said  J.  N.  H.  Patrick,  its  agent,  for  that 
purpose  duly  authorized,  emploved  the  plaintiff  for  an  indefinite  time 
thereafter  to  direct  the  work  in  its  said  mine,  and  with  authority  to  em- 
ploy and  discharge  miners,  and  procure  and  purchase  suppliee  for  work- 
ing said  mine;  and  that  it  was  the  duty  of  the  plaintiff  by  virtue  of  said 
employment,  to  plan,  oversee,  and  direct  the  work  in  said  mine,  direct 
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the  shipping  of  ore,  and  generally  to  control  and  direct  the  actual  work- 
ing and  development  of  the  mine ;  that  the  plaintiff,  while  in  the  employ- 
ment of  said  company,  perfcHiued  said  duties,  and  in  the  performance 
thereof  did  some  manual  labor." 

The  court  also  found  that,  at  the  commencement  of  the  suit,  there  was 
due  the  plaintiff  from  the  mining  company,  for  wa^s  earned  by  him  un- 
der said  employment,  the  sum  of  $1,530,  for  which  sum  the  court  gave 
judgment,  and  declared  it  to  be  a  lien  upon  the  mining  company's  mine. 

"From  this  judjgment  an  appeal  was  taken  to  the  supreme  court  of  the 
Territory,  by  which  it  was  ao&med. 

This  writ  of  error  is  prosecuted  to  reverse  the  judgment  of  the  su- 
preme court. 

The  plaintiff  in  error  alleges  that  the  district  court  of  the  Territory 
erred  in  declaring  the  judgment  in  favor  of  the  defendant  in  error  to  be 
a  lien  on  its  mine,  and  that  the  supreme  court  of  the  Territory  erred  in 
affirming  that  decision.  The  precise  question  presented  by  the  writ  of 
error  is  whether  the  services  found  by  the  district  court  to  have  been 
performed  by  the  defendant  in  error,  for  the  mining  company,  were 
such  ^  work  and  labor "  as  under  the  statute  of  the  Territory  entitled 
him  to  a  lien  therefor  upon  the  mine. 

Statutes  giving  liens  to  laborers  and  mechanics  for  their  work  and 
labor  are  to  be  uberaUy  construed.  (Davis  vs,  Alvord,  94  TJ.  S.,  545.) 
The  finding  of  the  district  court  makes  clear  the  character  of  the  services 
rendered  by  defendant  in  error.  He  was  not  the  general  agent  of  the 
mining  business  of  the  plaintiff  in  error.  That  office  was  fiUed  by  Pat- 
rick. He  was  not  a  contractor.  The  services  rendered  by  him  were  not 
of  a  professional  character,  such  as  those  of  a  mining  engineer.  He  was 
the  overseer  and  foreman  of  the  body  of  miners  who  performed  the  man- 
ual labor  upon  the  mine.  He  planned  and  persoiudly  superintended 
and  directed  the  work,  with  a  view  to  develop  the  mine  and  make  it  a 
successful  venture.  He  i^pears  from  the  findings  to  have  performed 
duties  similar  to  those  required  of  the  foreman  of  a  gang  of  track-hands 
upon  a  railroad,  or  a  force  of  mechanics  engaged  in  building  a  house. 
Such  duties  are  very  different  from  those  whi(£  belong  to  the  general 
Buperintendent  of  a  railroad,  or  the  contractor  for  erecting  a  house. 

Their  performance  may  well  be  called  work  and  labor ;  they  require 
the  personal  attention  and  supervision  of  the  foreman ;  and  occasionally 
in  an  emergency,  or  for  an  example,  it  becomes  necessarv  for  him  to  as- 
sist with  his  own  hands.  Such  duties  cannot  be  performed  without 
much  physical  exertion,  which,  while  not  so  severe  as  that  demanded  of 
the  workmen  under  the  control  of  the  foreman,  is  nevertheless  as  reallv 
work  and  labor.  Bodily  toil,  as  well  as  some  skill  and  knowledge  in  di- 
recting the  work,  is  required  for  their  successful  performance.  We  think 
that  me  discharge  of  such  duties  may  well  be  called  work  and  labor, 
and  that  the  district  court  rightfully  dedared  the  person  who  performed 
them  entitled  to  a  lien,  under  the  law  of  the  Territory. 

We  have  examined  all  the  cases  dted  by  the  plaintiff  in  error.  None 
of  them  seem  to  be  inconsistent  with  the  views  we  have  expressed. 
They  decide  that  an  architect  and  superintendent  of  a  building,  that  a 
person  employed  to  cook  for  men  engaged  in  constructing  a  reservoir, 
that  a  oontradxir  f or  the  building  of  a  railroad  or  the  erection  of  ahouse, 
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that  an  agent  employed  to  disburse  money  and  pay  off  the  hands  who 
are  building  a  house,  that  the  assistant  ohief  engineer  of  a  raihroad  com- 
pany, are  not,  under  laws  similar  to  the  statute  of  Utah,  entitled  to  a 
Hen  for  their  services.  (Fousher  vs,  Grigsby,  12  Kentucky,  (Bush,)  75 ; 
McCormack  vs.  Los  Angles  Water  Co.,  40  Gal.,  185 ;  Aiken  vs.  WsAson, 
24  N.  Y,,  482 ;  Blakey  vs.  Blakey,  27  Mo.,  39 ;  CaldweU  vs.  Bower,  17 
Mo.,  564 ;  Brockway  vs.  Innes,  39  Mich.,  47 ;  Peck  vs.  Miller,  Id.,  594.) 

The  case  which  comes  nearer  supporting  the  contention  of  plaintiff  in 
error  than  any  other  cited  by  him  is  Smallhouse  vs.  The  Kentucky,  etc., 
Co.,  (2  Mont.,  443.)  But  in  that  case  the  court  says,  that  '^  from  the 
nature  of  the  plaintiff's  employment,  as  averred  by  himself,  it  does  not 
appear  that  he  was  an  architect  or  laborer,  or  that  he  labored  directly 
in  the  construction  of  the  buildings,  but  rather  that  he  was  employed 
by  the  corporation  at  a  fixed  salary  to  manage  and  superintend  its  attam 
at  the  place  named.''  This  case  is  fairly  dlstinguishiskble  from  the  one 
now  under  consideration ;  but  even  if  it  fully  supported  the  contention 
of  the  plaintiff  in  error,  is  entitled  to  no  more  weight  than  the  decision 
of  the  supreme  court  of  Utah  in  the  present  case. 

Views  similar  to  those  we  have  expressed  were  declared  by  Williams, 
Chief  Justice,  in  Willamette  Falls  Co.  vs.  Bemick,  (1  Oregon  169,)  and 
by  the  supreme  court  of  Nevada  in  Capon  vs.  Strout,  (11  Nev.,  309.) 

It  is  somewhat  difficult  to  draw  the  line  between  that  kind  of  work 
and  labor  which  is  entitled  to  a  lien,  and  what  is  mere  professional  or 
supervisory  employment,  not  fairly  to  be  included  in  those  terms.  Some 
courts  have  held,  under  laws  similar  to  those  of  the  Territory  of  Utah,  that 
an  architect  who  furnishes  plans  and  superintends  the  erection  of  a  build- 
ing acquires  alien  thereon,  as  for  work  and  labor.  (Stryker  vs.  Cas- 
siday,  76  N.  Y.,  50  ;  Mutual  Benefit  life  Ins.  Co.  vs,  Bowand,  26  N.  J. 
Eq.,  389  ;  Jones  vs.  Shawhan,  4  W.  &  S.,  (Penn.,)  257 ;  Bank  of  Penn- 
sylvania vs.  Ones,  35  Pa.  Stat.,  423 ;  Knight  vs.  Morris,  13  Minn.,  473.) 

It  is  not  necessary  in  this  case  to  go  so  far  as  these  decisions  would 
warrant.  But  we  are  clearly  of  opinion  that,  upon  the  facts  found  by 
the  district  court,  the  defendant  in  error,  under  the  statute  of  Utah, 
was  entitled  to  a  lien  upon  the  mine  to  which  his  services  were  apphed. 
The  judgment  of  the  supreme  court  of  Utah  must,  therefore,  be  affirmed 

SUPREME  OOUBT  OF  THE  UNITED  STATES. 

KAHN  vs.  OXirrRAL   SMELTING  OOMPAKT. 

Mining  partnership. — MiniDg  partDerships,  unlike  ordinary  partnerships,  are  not  din- 
soWed  by  the  death  or  bankruptcy  of  one  of  its  members,  or  the  assignm  .'nt 
of  his  interest. 

Oo-Unant  aceounUng. — Where  two  of  three  oo-tenants  of  a  mining-claim  aniign  their 
interest,  there  is  a  suffioient  oo-tenancy  between  the  remaining  co-tenant  and 
such  assignees  to  enable  him  to  maintain  a  suit  against  them  for  an  accounting. 

Appeal  from  the  supreme  court  of  the  Territory  of  Utah. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  compel  the  defendants  to  account  for  the  proceeds  of 
a  mining-claim  in  Utah,  known  as  the  Montreal  claim,  and  to  pay  oyer 
to  the  plaintiff  the  amount  to  which  he  may  be  entitled  upon  such  ao- 
co.untii:^.  The  complaint  alleges  that  on  the  14th .  of  December,  1874^ 
the  plaintiff  and  two  other  persons,  by  the  name  of  Deronso  and  Be- 
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rassa,  were  the  owners  and  tenants  in  common  of  the  claim,  each  haying 
an  undiyided  third ;  that  they  then  entered  into  an  arrangement  to  work 
the  daim  for  the  ores  and  metals  it  contained,  and  from  that  time  until 
Fehnuury,  1876,  they  were  a  mining  partnership  engaged  in  working  the 
mine,  bearing  the  expenses  and  flharing  the  profits  equally,  Deronso  and 
Berassa  having  the  immediate  direction,  control,  and  management  of  its 
working ;  that  on  the  first  of  February,  1876,  his  associates  sold  and 
transferred  their  interest  in  the  mine,  and  in  the  tools,  implements,  and 
appurtenances  connected  therewith,  to  the  defendant,  Isador  Morris, 
through  whom  the  other  defendants  immediately  acquired  all  the  rights 
they  possess;  that  from  that  time  until  the  10th  of  April,  1876,  the  de- 
fendiuits  were  in  full  charge  and  possession  of  the  property,  and  extracted 
from  the  mine  and  sold  about  sixteen  hundred  tons  of  ores,  worth  about 
forty-five  thousand  dollars,  the  expense  of  extracting  and  marketing  of 
which  did  not  exceed  ten  thousand  dollars ;  tiiat  since  the  first  of  Feb- 
ruary the  plaintiff  has  been  a  partner  with  the  defendants  in  the  mining- 
claim  and  is  entitled  to  his  share  of  the  profits  made— being  one -third 
of  the  whole — and  has  demanded  of  the  defendants  a  statement  of  their 
work  and  an  accounting ;  but  they  have  refused  to  comply  with  his  de- 
mand, or  to  give  him  any  information  on  the  subject,  or  any  share  of  the 
profits,  and  have  denied  him  access  to  the  books  of  account  of  the  con- 
cern; and  that  the  profits  amount,  according  to  his  information  and  be- 
lief, to  about  $35,000.  He  therefore  prays  for  a  decree  establishing  the 
partnership  between  him  and  the  defendants,  and  directing  an  account- 
ing from  them  and  the  payment  of  the  amount  found  due  to  him  upon 
such  accounting ;  and  for  such  other  and  further  relief  as  to  the  court 
may  seem  meet  and  equitable. 

The  answer  of  the  defendants  traverses  the  allegations  of  the  com- 
plaint, and  avers  that  on  the  31st  of  January,  1876,  the  defendant,  Isador 
Morris,  found  Deronso  and  Berassa  in  the  actual  possession  of  a  portion 
of  the  Montreal  -mine,  of  which  they  claimed  to  own  two-thirds ;  that, 
believing  they  owned  such  interest,  Morris  paid  to  them  $25,000  for  it 
and  received  a  quit-claim  deed  from  them ;  that  on  the  following  day, 
for  the  like  sum,  he  conveyed,  by  a  similar  deed,  that  interest  to  one 
Wadsworth,  in  trust  for  such  persons  as  a  majority  of  the  members  of 
the  Sandy  Smelting  (Company  of  Salt  Lake  Oity  might  direct,  and  that 
afterward  such  majority  conveyed  the  same  to  the  defendant,  the  Cen- 
tral Smelting  Company,  remaining,  however,  in  the  possession  of  and 
working  the  mine  until  about  March  1,  1876,  when  the  smelting  com- 
pany took  possession  of  it,  and  afterwards  held  it  exclusively  until  the 
Ist  of  April  following.  The  answer  further  avers  that  a  short  time  prior 
to  this  last  date  the  mine  was  claimed  by  another  company,  called  the 
Old  Telegraph  Company,  under  an  older  location ;  that,  thereupon,  the 
Central  Smelting  Company  and  its  vendors  caused  the  prior  location  and 
the  mining-claim*  to  be  carefully  examined  by  experienced  miners,  and 
upon  that  examination  they  became  satisfied  that  the  older  location  and 
the  Montreal  mine  were  one  and  the  same  vein  or  lode,  and  that  the 
Montreal  mine  was  owned  by  the  holders  of  the  earlier  location ;  that 
having  become  thus  satisfied  of  this  fact,  the  Central  Smelting  Company 
abandoned  the  Montreal  mine,  and  has  not  since  held,  used,  or  occupied 
the  same,  or  exercised  any  acts  of  ownership  over  it 
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The  answer  further  avers  that  the  defendants  never  .worked  the  Mon- 
treal mine  or  extracted  ore  from  it,  under  any  agreement  with  the  plain- 
tiff, or  by  his  advice  or  consent,  or  in  conjunction  with  him,  or  as  his 
mining  partners ;  that  they  have  always  refused  to  recognize  him  as  a 
party  in  any  work,  labor,  or  management,  or  business  of  the  mine ;  that 
the  proceeds  of  the  mine  received  by  tiie  Central  Smelting  Company 
and  its  inmiediate  vendors,  after  deducting  the  expenditures,  show  a  n^ 
profit  of  about  $12,000,  which  the  defendants  hold  until  the  determin- 
ation of  suits  now  pending  between  the  plaintiff  and  ((he  owners  of  the 
alleged  earlier  location;  that  those  suHs  are  brought  to  detennine 
whether  the  Montreal  mine  and  the  earlier  location  are  one  and  the  same 
lode,  and  which  of  the  parties  is  entitled  to  its  possession  and  the  pro- 
ceeds ;  and  the  defendants  pray  for  their  proteotion  that  the  prosecution 
of  this  suit  may  be  restrained  until  those  suits  are  determined. 

On  the  trial,  evidence  was  produced  by  both  parties,  and  from  it  the 
court  found  as  facts — 

jFirst.  That  there  was  no  partnership  between  the  plaintiff  and  the 
defendants,  as  charged  in  the  complaint. 

Second.  That  there  was  no  such  co-tenancy  between  them  in  the  mine 
in  controversy  as  entitled  the  plaintiff  to  an  accounting ;  and  as  a  con- 
clusion of  law,  that  he  had  no  right  to  recover  in  the  action,  and  that 
the  suit  should  be  dismissed.  These  findings  were  filed  November  21, 
1877,  and  judgment  upon  them  was  entered  the  same  day.  From  this 
judgment  the  plaintiff  appeals  to  this  court.  Fourteen  da3rs  after  its 
entry  the  judge  who  heard  the  case,  at  the  request  of  the  plaintiff^  filed 
further  findings  of  fact.  It  does  not  appear  that  any  notice  was  given 
to  the  defendants  of  any  intended  application  to  the  court  to  make  any 
findings  in  addition  to  those  originally  filed ;  and  to  make  such  findings 
without  such  notice  was  irregular.  The  practice  if  permitted  would  lead 
to  great  abuses.  It  is  not  absolutely  necessary  in  any  case  that  the 
findings  should  accompany  the  announcement  of  the  decision  of  the 
court ;  but,  when  they  are  required — and  by  the  practice  established  in 
Utah  they  are  required  in  all  cases  where  issues  of  fact  are  tried  without 
a  jury — ^they  should  be  filed  before  the  entry  of  the  judgment  or  decree, 
as  in  such  cases  upon  them  the  judgment  or  decree  rests.  If  either 
party  is  dissatisfied  with  them,  and  desires  more  full  or  additional 
ones,  he  should,  within  a  reasonable  time  during  the  same  term,  and 
before  an  appeal  is  taken  or  a  writ  of  error  sued  out,  apply  to  the  court, 
upon  proper  notice  to  the  adverse  party,  to  make  su<m  fuller  or  addi- 
tional findings ;  and  if  the  apphcation  is  granted,  the  additional  findings 
should  show  on  their  face  why  they  are  made.  The  additional  findings 
in  IMS  case  not  having  W  iius  4de,  we™  properly  stricken  froTI 
transcript.  Taking,  then,  the  original  findings,  let  us  examine  whether 
they  meet  the  issues  raised  by  the  pleadings  and  support  the  decree ; 
for  under  the  practice  of  Utah,  where  in  a  case  seeking  equitable  relief, 
the  facts  are  found  by  the  court  (and  not  by  a  master  or  jury  where  the 
findings  are  merely  advisory)  they  will  be  taken  as  its  conclusions  upon 
the  evidence,  and  their  sufficiency  for  the  decree  rendered  will  be  con- 
sidered. 

The  plaintiff  avers  that  his  association  with  his  co-tenants  of  the  mine 
was  a  mining  partnership,  and  seeks  to  enforce  his  rights  as  a  noember 
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of  anch  partnership,  and  to  obtain  such  other  and  farther  relief  as  he 
may  be  equitably  entitled  to.  The  opinion  of  the  judge  before  whom 
the  case  was  heard  shows  that  he  did  not  recognize  the  existence  of  any 
partnership  in  mines  differing  from  ordinary  pfuHaierships ;  and  his  find- 
ing that  there  was  no  partnership,  as  alleged,  between  the  plaintiff  and 
d^endants,  necessarily  followed.  The  allegations  of  the  complaint,  whilst 
asserting  a  mining  partnership,  show  that  no  other  partnership  existed 
after  the  sale  of  Deronso's  and  Berassa's  interest.  Such  sale  would  have 
ended  any  ordinary  partnership. 

Mining  partnerships  as  distinct  associations  with. different  rights  and 
liabilities  attaching  to  their  members  from  those  attaching  to  members 
of  ordinary  trading  partoendiips,  edBt  in  aU  mining  communities ;  in- 
deed,  without  them,  successful  nuning  would  be  attended  with  difficulties 
and  embarrassments  much  greater  than  at  present  In  Skillman  va.  Lock- 
man,  the  question  of  the  rekition  existing  between  parties  owning  several 
interests  in  a  mine  came  before  the  supreme  court  of  California,  and  that 
court  said  that  ''whatever  may  be  the  rights  and  liabilities  of  tenants  in 
common  of  a  mine  not  being  worked,  it  is  dear  that  where  the  several 
owners  unite  and  co-operate  in  working  the  mine,  than  a  new  relation  existe 
between  them ;  and,  to  a  certain  extent,  they  are  governed  by  the  rules  re- 
lating to  partnerships.  They  form  what  is  termed  a  mining  partnership, 
whi<£  is  governed  bv  many  of  the  rules  relating  to  ordinary  partnerships, 
but  also  by  some  rules  peculiar  to  itself,  one  of  which  is  tiiat  one  person 
may  convey  his  interest  in  the  mine  and  business  without  dissolving  the 
partnership."  (23  Gal.,  203.)  The  same  doctrine  is  asserted  in  numerous 
other  cases,  not  only  in  that  court,  but  in  the  courts  of  England.  As- 
sociations for  working  mines  are  generally  composed  of  a  greater  num- 
ber of  persons  than  ordinary  tracing  partnerships;  and  it  was  early 
seen  that  the  continuous  working  of  a  minc^  which  is  essential  to  its 
successful  development,  would  be  impossible,  x>r  at  least  attended  with 
great  difficulties,*  if  an  association  was  to  be  dissolved  by  the  death  or 
bankruptcy  of  one  of  its  members,  or  the  assignment  of  his  interest 
A  different  rule  from  that  which  governs  the  relations  of  members  of  a 
trading  partnership  to  each  other  was  therefore  recog^nized  as  applicable 
to  the  rdations  to  each  other  of  members  of  a  mining  association.  The 
delectus  personcBj  which  is  essential  to  constitute  an  ordinary  partner- 
ship, has  no  place  in  these  mining  associations.  (Dui^ea  vs.  Burt,  28 
Cal.,  569 ;  Settembre  vs.  Putnam,  30  Id.,  490 ;  Taylor  vs.  Castle,  42  Id., 
369.)  There  are  no  other  consequences  resulting  from  this  peculiarity 
of  a  mining  partnership,  particularly  as  to  the  power  of  individual  mem- 
bers to  bind  the  association,  upon  which  there  is  no  occasion  now  to  ex- 
press any  opinion.  (Skillman  vs.  Lockman,  supra;  Dickinson  vs.  Yalpy, 
10  B.  &  C,  128 ;  Bickette  vs.  Burnett  4  Q.  B.,  686.) 

But  if  the  relation  of  the  plaintiff  to  his  associates  could  not  be  con- 
sidered as  one  of  a  mining  partnership,  he  was  still  entitied  to  an  ac- 
counting from  them,  if,  as  alleged  by  him,  he  was  joint  owner  with  them 
in  the  mine.  They  went  into  possession  of  the  property  under  a  con- 
veyance from  his  co-tenants,  and  admit  that  whatever  proceeds  they  have 
received  from  it  were  taken  under  a  claim  of  ownership  derived  from 
that  source.  They  have,  upon  their  own  averments,  only  a  claim,  in  any 
event,  to  two-thirds  of  the  proceeds ;  and  if  the  plaintiff  was  a  tenant  in 
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common  with  th^n,  the^  can  only  refuse  his  demand  to  the  other  third 
by  repudiating  their  own  right  to  any  portion.  If  a  co-tenant,  he  had  & 
right  to  call  for  an  accounting,  whatever  might  be  the  ultimate  result  of 
the  claim  of  third  parties  to  the  whole  proceeds  as  the  owners  of  the  mine 
under  a  prior  location.  He  was,  therefore,  entitled  to  a  finding  on  the 
question  of  his  co-tenancy.  The  Jiidge  of  the  district  court  seemed  to 
recognize  this  position,  for,  after  nndmg  that  there  was  no  partnership 
— ^f oUowing  in  this  respect  his  peculiar  notions  as  to  the  non-existence 
of  such  an  association  as  a  mining  partnership — ^he  passed  upon  the 
daim  as  an  accounting  as  a  tenant  in  common  of  the  mine  with  the  de- 
fendants, and  found  "  that  there  was  no  such  co-tenancy  between  the 
plaintiff  and  defendants  in  the  mine  in  controversy  as  entitled  the  plain* 
tiff  to  an  account."  This  is  not  a  sufficient  finding  of  fact  upon  which 
to  base  a  decree ;  it  does  not  state  that  there  was  no  co-tenancy  between 
the  parties ;  it  imphes  that  there  was  a  co-tenancy ;  it  only  states  that 
there  was  not  such  an  one  as  entitled  the  plaintiff  to  an  accounting. 
This  is  a  mere  legal  inference,  not  the  finding  of  a  fact.  If  a  co-tenancy 
of  any  kind  existed,  it  is  a  question  of  law  whether  or  not  it  entitles  one 
co-tenant  to  an  accounting  from  the  others. 

In  considering^  the  whole  case,  we  think  that  justice  will  be  subserved 
by  a  new  hearmg.  The  defendants  recognize  the  possibility  of  the 
plaintiff  ultimately  establishing  his  right  to  a  portion  of  the  proceeds  of 
the  mine  in  tneir  hands  against  the  claimants  of  the  alleged  earlier  loca- 
tion,. They  aver  that  they  hold  the  proceeds  subject  to  the  determina- 
tion of  pending  suits  between  those  parties.  The  present  decree,  if  af- 
firmed, would  cut  off  any  daim  of  the  plaiiitiff,  even  should  he  pre^^  in 
that  litigation. 

The  decree  will  be,  therefore,  reversed  and  the  cause  remanded,  with 
direction  to  the  supreme  Qourt  of  the  Territory  to  send  it  to  the  district 
court  for  a  new  hearing; 'the  parties  to  be  at  liberty  to  produce  new 
proofs ;  and  it  is  so  ordered. 

UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OF  NEVADA. 
420    MINING  COMPANY  V8.  BULLION    MINING    COMPANY. 

Piitent  for  mining-elaim — Who  entitled  to — Under  tke  act  of  Oonffresa  of  1866  (14 
Stats.  ^  251.)— -The  right  to  purohase  a  mining-claim  on  a  grold  or  silTer-bearing 
lode,  and  to  receive  a  patent  therefor  from  the  United  States,  was  granted  to  the 
person,  or  association  of  persons,  who  in  pursuance  of  the  law  of  the  State  or  Ter- 
ritory, and  the  mining  customs,  rules,  and  regulations  of  the  place  embracing  the 
location,  recognized  and  enforced  by  the  courts,  is  the  owner,  and  entitled  to  the 
possession,  as  against  eyerybody  except  the  United  States. 

Pre-emption. — The  right  given  is  simply  a  right  of  purchase,  and  is  in  the  nature  of 
a  pre-emption  right,  founded  upon  like  principles  as  the  pre-emption  laws;  and 
not  a  riffht  similar  or  analogous  to  that  of  a  grantee  under  an  inchoate  or  im* 
perfect  Mexican  grant. 

Defences  in  ahalement  and  on  tnerite, — Under  the  statute  of  Nevada,  authorizing  the 
defendant  to  set  up  in  his  answer  as  many  defences  as  he  has,  if  an  answer  con- 
tains a  defence  which  only  goes  to  defeat  the  present  action  and  other  defences 
on  the  merito,  and  the  issues  as  to  both  are  in  fact  found  for  defendant,  but  the 
judgment  is  apparently  entered  for  defendant  upon  the  finding  upon  the  meritB, 
the  matter  upon  the  merito  will  be  reea/^lgvidieala^  and  the  parties  will  be  estopped 
from  further  litigating  the  merito,  even  though  the  issue  of  the  matter  of  abate- 
ment is  also  found  in  favor  of  defendant,  and  the  judgment  mi^t  have  been 
rested  on  that  issue. 

Same. — In  such  case,  where  all  the  issues  are  in  fact  especially  found  in  fkvor  of  the 
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defendant,  and  judgment  entered  thereon  generally,  without  any  prorision  that 
it  shall  be  without  prejudioe,  or  without  any  other  limitation  or  restriction,  the 
estoppel  will  extend  to  every  matter  of  fact  in  issue  and  in  fact  found  by  the 
court  in  favor  of  the  defendant. 

Seoeral  defences  in  eame  anewer. — Where  the  statute  authorises  the  defendant  to  set 
up  in  the  same  answer  as  many  defenoes  as  he  has,  and  seveural  defences  are  set 
up,  and  it  is  competent  for  the  court  to  determine  them  idl  without  reference  to 
the  character  of  the  different  defences,  and  where  all  are  in  fact  determined,  the 
determingtion  as  to  all  will  be  conclusive  between  the  parties. 

JSitappeie  muHuU. — When  the  finding  and  judgment  in  the  given  case  are  conclusive 
on  both  parties  if  oondusive  on  one,  the  estoppel  is  mutual  within  the  meaning 
of  the  rule  requiring  estoppels  to  be  mutual. 

Judffment  techruealip  correct  reoereed.—Vfhere  a  judgment  is  broader  in  its  scope  and 
more  advantageous  to  a  party  than  he  is  entitled  to  have,  it  will  be  reversed  and 
modified,  although  upon  the  record  it  appears  to  be  technically  correct. 

Same. — A  judgment  which  would  operate  as  an  estoppel  upon  points  that  manifestly 
ought  not  to  be  concluded,  will  be  reTersed,  although  there  is  no  teehnioal  error 
shown  by  the  record. 

PgrUal  new  trial.— .A.  new  trial  may  be  granted  under  the  practice  of  Nevada,  upon 
some  issues,  without  disturbing  the  findings  upon  other  issues,  and  in  such 
oases  the  judgment  would  not  necessarily  be  reversed  if  the  remaining  findings 
not  vacated  are  sufficient  to  sustain  the  judgment ;  the  judgment  in  such  case 
may  be  reversed,  modified,  or  affirmed,  as  justioe  may  require,  but  there  would 
be  no  estoppel  as  to  the  matter  embraced  in  the  finding  vacated. 

Statutes  of  limitations  and  nuning-claimSj — The  statute  of  limitations  of  Nevada  re- 
lating to  ming-olaim,  constitutes  a  part  of  the  local  laws  by  which  the  rights  of 
parties  are  to  be  determined  for  the  purpose  of  ascertaining  who  is  entitled  to 
purchase  a  part  of  the  mineral  lode  under  the  act  of  July  26,  1866. 

Parol  partition. — A  parol  partition  executed  by  the  parties  taking  actual  exclusive 
possession  of  the  portions  respectively  assigned  to  them  in  pursuance  of  the 
agret^ment  to  partition,  which  possession  and  partition  are  acquiesced  in  by  the 
parties,  is  valid,  and  upon  such  a  partition  the  parties  ceased  to  be  tenants  in 
common. 

Tenants  in  common  ouster, — One  tenant  in  common  may  oust  his  co-tenant,  and 
claim  adversely,  thereby  setting  the  statute  of  limitations  in  motion,  and  from 
ihe  time  of  such  actual  ouster  and  adverse  possession  they  deal  at  arm's  length, 
and  there  is  no  longer  any  relation  of  trust  or  confidence  between  them. 

Title  under  statutes  of  limitations.  ^-AdYene  possession  for  the  time  limited  by  stat- 
utes of  limitations  not  only  bars  of  remedy,  but  extinguishes  the  right,  and  vests 
a  perfect  title  in  the  adverse  holder. 

Same  title  qtUted^A.  title  acquired  under  a  statute  of  limitation  will  be  quieted  in 
the  adverse  holder  on  a  bill  in  equity  filed  for  that  purpose,  even  against  the 
holder  of  the  paper  title  barred. 

Before  Sawyer,  circuit  judge.     Demurrer  to  bill  in  equity. 

The  facts  as  alleged  in  the  bill  are  as  follows  : 

On  June  23,  1859,  John  Oosser  and  Walter  Cosser,  under  the  firm 
name  of  Cosser  &  Co.,  J.  Morris,  J.  Durgan,  Thomas  Winters,  V.  A. 
Houseworth,  C.  True,  J.  Powell,  and  A.  Eicard  located  and  appropri- 
ated, in  the  manner  prescribed  by  the  mining  rules,  on  the  Comstock 
lode,  a  mining-claim  of  1,600  feet  in  length  on  the  lode ;  took  posses- 
sion of  the  same,  and  thereby  as  tenants  in  common,  became  the  own- 
ers of  said  claim,  as  against  all  the  world  except  the  United  States. 
In  July,  1859,  the  said  parties,  while  still  in  possession,  by  a  verbal 
agreement,  to  which  all  assenteid,  agreed  that  said  mining-claim  should 
be  segregated  into  two  parts,  and  that  said  Durgan,  Morris,  Powell, 
Bicard,  and  True  should  thenceforth,  as  tenants  in  common,  own  and 
possess  exclusively  the  portion  of  said  claim  and  lode  extending  from 
its  northern  boundary  southerly  a  distance  of  420  feet,  and  should  re- 
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lease  all  their  intereBt  in  the  other  portion  of  said  claim  and  lode  to  said 
Winters,  Cosser  &  Co.,  and  Houseworth,  who  should  own  and  possess 
in  the  same  manner  said  southern  portion  of  said  claim  and  lode,  and 
release  to  said  first-named  parties  all  their  interest  in  said  northern 
portion  of  42Q  feet  In  pursuance  of  said  agreement  a  monument  wae 
placed  to  make  the  division  line,  and  the  parties  took  possession  of  their 
respective  portions — ^Durgan  and  his  associates  taking  possession  of  the 
northern  part,  and  Wintere  and  his  associates  of  the  southern  part,  and 
thenceforth  each  of  said  parties  and  their  successors  in  interest  ex- 
clusively held  possession  and  improved  the  part  so  allotted  to  them  in 
accordfloice  with  the  mining  rules  and  regulations,  and  claimed  no  inter- 
est in  the  other  portions  of  said  claim  or  lode. 

No  written  conveyance  was  ever  made  in  pursuance  of  said  agreement, 
and  no  demand  for  one  was  ever  made,  except  the  demand  for  the  pur- 
poses of  this  action.    All  the  right,  title,  and  mterest  of  said  Durgan  and 
his  associates  in  said  north  420  feet  of  said  lode  were  subsequently,  bj 
sundry  mesne  conveyances  conveyed  to  the  complainant,  a  corporation 
organized  under  the  laws  of  Nevada.     Between  the  segregation,  as  afore- 
said, and  January  1,  1864,  said  Durgan  and  associates  had  spent,  in  pros- 
pecting and  developing  said  mine,  not  less  than  $30,000,  and  since  the 
latter  date  the  420  Mining  Company  have  for  like  purposes  spent  an  ad- 
ditional sum  of  $30,000.     The  Bullion  Mining  Company,  a  corporation 
mized  under  the  laws  of  California,  has  since  acquired  all  the  right, 
and  interest  of  said  Winters  and  his  associates  in  the  southern  por 
tion  of  said  lode,  and  has  since  held  the  same  in  accordance  with  the 
mining  rules  and  regulations.     On  November  16, 1868,  the  Bullion  Mining 
Company  conmienced  an  action  in  the  proper  court  against  the  420 
Mining  Company,  to  recover  said  northern  420  feet  of  said  lode,  alleging 
title  in  plaintiff  and  wrongful  possession  and  withholding  by  defen^t 
Defendant  answered,  admitting  possession  by  defendant,  but  denying 
that  the  possession  was  wrongful     This  action  was  voluntanly  dismissed 
on  plaintiff's  motion  without  trial,  on  June  3, 1872,  without  notice  to  the 
defendant  to  the  action.     On  November  6,  1868,  while  the  420  Mining 
Company  is  alleged  to  have  been  in  possession  of  said  northern  420  feet 
of  said  lode,  the  Bullion  Mining  Company  applied  at  the  proper  land- 
office  for  a  patent,  embracing  the  whole  of  said  claim,  both  the  southeni 
part  and  said  northern  420  feet  conveyed  to  the  420  Mining  Company, 
being  the  part  now  in  controversy  under  the  act  of  Congress,  entitled, 
"  An  act  to  grant  the  right  of  way  to  ditch  and  canal  owners,  and  for 
other  purposes,*'  approved  July  26,  1866,  and  in  pursuance  of  such  ap- 
plication for  a  patent,  embracing  the  whole  of  said  claim  on  the  Corn- 
stock  lode,  was  issued  in  due  form  to  said  Bullion  Mining  Company  on 
March  26,  1876. 

It  is  alleged  in  the  bill  that  the  said  application  for  a  patent  was  hased 
solely  on  the  said  location  made  Jime  23,  1859,  and  that  the  only  pre- 
tence of  title  to  said  part  in  controversy  is  a  conveyance  to  the  BullioD 
Mining  Company  of  their  interest  therein  by  said  Durgan  and  his  associ- 
ates, made  subsequently  to  the  said  conveyance  by  the  same  parties  to  the 
420  Mining  Company,  with  a  knowledge  at  the  time  on  the  part  of  the 
Bullion  Mming  Company  of  the  prior  conveyance  to  the  420  Mining  Com- 
pany.    On  November  30,  1872,  the  420  Mining  Company  commenced  an 
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action  in  the  proper  court  in  the  State  of  Nevada  acainst  the  Bullion 
Mining  Company,  to  determine  the  adverse  right  of  me  latter  company 
to  said  420  feet  of  said  lode,  which  action  was  duly  tried  and  a  judg- 
ment thereing  duly  entered,  and  a  copy  of  the  record  in  that  suit  is  an- 
nexed to  and  made  a  part  of  the  bill  of  complaint  in  the  present  action. 

It  is  further  alleged  that  by  reason  of  the  issue  of  the  patent,  as  afore- 
said, the  legal  title  to  said  northern  420  feet  of  said  lode  became  wrong- 
fully vested  in  the  defendant;  but  that  by  reason  of  the  facts  alleg^ 
tt^e  complainant  was  really  the  owner  of  said  420  feet  of  mining  ground, 
and  entitled  under  said  act  of  Congress  to  the  patent  therefor.  The  bill 
thereupon  prays  that  the  complainant  be  decreed  to  be  entitled  to  said 
mining  ground ;  that  the  defendant  holds  the  legal  title  in  trust  for  com- 
plainant, and  that  it  nmy  be  required  to  convey  said  420  feet  of  said  lode 
to  complainant. 

The  complaint  in  the  record  of  the  said  action  of  the  420  Mining  Com- 
pany, against  the  Bullion  Mining  Company,  to  determine  the  adverse 
claim  of  the  latter,  attached  to,  and  made  a  part  of  the  bill,  alleges  that 
that  the  420  Mining  Company,  complainant  therein,  is  ''the  owner  of,  in 
possession  of,  and  entitled  to*^  the  p«>Bsession  of,  the  said  420  feet  of  the 
Gomstock  lode  now  in  controversy ; ''  that  the  BulHon  Mining  Company, 
defendant  therein,  ''claims  an  estate  or  interest  therein  adverse  to  the 
plaintifi^"  and  denies  the  validity  of  such  adverse  claim.  It  then  sets 
out  the  commencement  of  the  said  former  action  by  defendant  against 
complainant  to  recover  possession  of  said  420  feet;  the  answer  of  de- 
fendant denying  the  right ;  the  application  of  defendant  in  this  action 
for  a  patent ;  the  filing  of  protest  by  complainant;  the  subsequent  dis- 
missal of  the  action  to  recover  possession  bv  complainant  in  tlutt  action, 
(defendant  in  this,)  without  notice  to  the  defendant  therein  that  the  right 
has  never  been  determined  between  the  parties ;  and  praying  that  the 
Bullion  Mining  Company,  defendant,  be  required  to  set  forth  its  daim  ; 
that  the  right  of  the  parties  be  determined  by  the  court;  and  that  the 
defendant,  the  Bullion  Mining  Company,  be  adjudged  not  to  have  any 
estate  or  interest  in  the  said  mining  ground,  etc.  The  answer  to  said 
complaint  denies  the  ownership  of  the  complainant,  its  right  of  posses- 
sion, and  its  actual  possession,  of  said  420  feet,  or  any  part  thereof,  at 
the  time  of  the  commencement  of  the  action.  It  denies  that  the  de- 
fendant's claim  is  without  right  and  then  affirmatively  avers  that  "  at  the 
date  of  the  commencement  of  this  action,  and  for  a  long  time  prior 
thereto,  it  was  and  still  is  the  owner  of,  and  in  possession  of,  and  enti- 
tled to  the  possession  of,  said  mining  ground,  ledge,  or  lode,  and  evenr 
part  thereof.''  It  then  alleges  affirmatively,  in  appropriate  terms,  an  ad- 
verse possession  in  the  defendant  of  the  said  420  feet  of  the  Comstock 
lode  for  a  period  exceeding  the  time  required  to  give  a  title  under  the 
statute  of  limitations  of  Nevada  in  cases  of  mining-claims ;  and  that  dur- 
ing all  of  said  time  the  defendant  had  held  and  worked  such  daim  in  the 
manner  required  by  the  laws  and  customs  in  force  in  the  district  in  re- 
spect to  such  claim ;  and  then  also  avers  affirmatively  that  neither  the 
claimant  nor  any  person  under  whom  it  holds  had  been  seized  or  pos- 
sessed of  said  420  feet  or  any  part  therein  within  the  period  prescribed 
by  the  statute  of  limitations  applicable  to  such  cases ;  and  further,  that 
the  alleged  cause  of  action  had  not  accrued  within  the  period  of  four 
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years.     Upon  the  trial  of  the  issues  the  court  found  the  facts  to  be  aa 
follows : 

"  1.  That  the  plaintiff  was  incorporated  in  the  State  of  California^  on 
the  twenty-third  day  of  June,  A.  D.  1863. 

'<  2.  That  the  trust-deeds  were  executed  to  the  420  Mining  Company, 
located  in  the  Virginia  mining-district,  county  of  Storey,  Territorj  of 
Nevada,  the  first  bearing  the  date  September  30,  1863,  and  the  second, 
July  5,  1864,  and  each  conveys  all  the  right,  tiUe,  and  ijaterest  of  the 
parties  therein  named,  as  grantors  of,  in  and  to,  that  certain  mining 
ground  known  as  the  mining  ground  of  the  420  Mining  Company.  No 
other  description  of  the  ground  is  given,  and  no  title  in  either  of  the 
grantors  to  the  mining  ground  in  dispute  in  this  action  was  shown. 

"  3.  That  some  time  in  the  fail  of  1869  a  shaft  was  commenced  on 
the  northern  end  of  the  ground  in  dispute  in  this  action,  by  some  per- 
sons claiming  to  represent  a  company  called  the  420  company,  and  there- 
after, down  to  the  early  part  of  the  year  1863,  work  was  done  in  three 
different  shafts  on  the  ground  in  dispute,  by  persons  claiming  to  work 
for  a  company  called  the  420  company ;  that  no  further  work  for  anj 
company  of  that  name  is  shown  to  have  been  done  until  some  time  in 
the  year  1865,  when  some  persons  commenced  work  in  a  shaft  on  said 
ground,  claiming  to  work  for  the  420  company,  and  continued  there  for 
a  short  time,  until  ejected  by  the  employers  of  the  defendant  as  hear- 
after  stated. 

^'4.  That  on  the  sixteenth  day  of  November,  1865,  the  defendant  in 
this  action  filed  a  complaint  in  this  court  against  the  plaintiff,  alleging 
that  it  was  the  owner  of  the  ground  in  dispute  in  this  action,  and  that 
the  defendant  had  entered  upon  and  taken  possession  of,  and  ousted  the 
plaintiff  from  said  mining  ground  now  in  dispute,  and  was  still  in  pos- 
session thereof,  holding  adversely  to  the  plaintiff,  the  Bullion  Mining 
Company.  Said  complaint  was  sworn  to  by  G^rge  W.  Hopkins,  secre- 
tary of  said  Buillion  Mining  Conmpany.  To  that  complaint  the  defend- 
ant, tiie  420  Mining  Company,  this  plaintiff,  filed  an  answer  denying 
specifically  each  allegation  of  the  complaint,  and  the  same  was  sworn  to 
by  C.  J.  Lansing,  its  attorney  in  the  case ;  said  action  was  pending  un- 
tried until  the  —  day  of ^  1872,  when  it  was  dismissed,  on  motion 

of  the  plaintiff  therein. 

^  5.  There  was  no  evidence  showing  that  any  location  of  the  mining 
ground  in  dispute  in  this  action  had  ever  been  made  by  the  plaintifi^  or 
any  person  or  persons  through  whom  it  claims. 

'^  6.  The  defendant  proved  that  it  claimed  under  two  locations  of  the 
ground,  and  claim  in  dispute  in  this  action.  The  two  claims  were  united 
early  in  1863,  under  the  name  of  the  Bullion  Mining  Compcmy,  and  on 
the  eighteenth  day  of  February,  A.  D.  1863,  a  trust-deed,  in  which  some  of 
the  original  locators  in  each  of  said  locations  joined,  was  executed  bj 
various  persons  which  conveyed  in  terms  to  this  defendant  mining 
ground  Xch  embraces  all  theVound  in  dispute  in  this  action.  ^ 

"  7.  In  August,  1860,  persons  conmienced  work  on  the  minmg  ground 
described  in  finding  six,  under  the  locations  therein  mentioned,  and  con- 
tinued work  until  the  conveyance  made  to  the  defendant  as  aforesaid, 
and  defendant  has  continued  to  work  thereon  day  and  night,  from  that 
time  to  within  a  few  months  past,  all  the  time  claiming  title  to  all  of  said 
mining  grounds,  including  said  ground  in  dispute. 
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^8.  On  the  seventh  daj  of  June,  1866,  defendant  received  from  one 
G.  W.  Brrdsall  a  deed  of  a  mining-claim,  embracing  the  mining  ground 
in  dispute  in  this  action.  No  title  thereto  was  shown  in  said  Birdsall ; 
but  defendant  claimed  title  under  that  deed  and  the  trust-deed  afore- 
said. 

'^9.  That  the  agents  of  defendant,  in  the  year  1865,  forcibly  ejected 
from  the  mining  ground  in  dispute  in  this  action  the  persons  mentioned 
in  finding  three  as  working  thereon  for  the  420  company,  and  from  that 
time  until  the  commencement  of  this  action,  and  until  the  trial,  the  de- 
fendant has  been  in  the  actual,  exclusive,  and  uninterrupted  occupation 
and  possession  of  all  the  mining  ground  in  dispute  in  the  action  aforesaid, 
claiming  title  thereto,  and. claiming  the  same  adversely  to  plaintiff. 

*^  As  a  conclusion  of  law,  I  find  that  the  defendant  is  entitled  to  judg- 
ment as  prayed  in  the  answer,  and  order  accordingly.'^ 

Thereupon  the  following  judgment  or  decree  was  entered : 

^'  This  cause  came  regularly  for  trial  on  the  fifteenth  day  of  Aurast, 
A  D.  1873,  and  by  oral  consent  given  in  open  court,  a  jury  was  waived, 
and  the  trial  had  by  the  court ;  and  the  court  having  heard  the  evidence, 
and  the  cause  being  subsequently  submitted,  the  judj^e  this  da^r  filed  his 
findings  of  fact  herein  in  favor  of  the  defendant,  l^ereupon  it  was  or- 
dered by  the  court  that  judgment  be  accordingly  entered  for  the  defend- 
ant Wherefore  it  is  ordered  and  adjudged  that  the  plaintiff  is  not  en- 
titled to  any  of  the  relief  prayed  for  in  its  complaint,  and  that  it  take 
nothing  by  its  action.  It  is  further  adjudged  that  the  defendant  have 
and  recover  of  the  plaintififs  its  costs  of  suit,  taxed  at  $155.05. 

"Judgment  filed  August  21, 1873.'' 

The  following  are  the  provisions  of  the  act  of  Congress  construed  by 
the  court: 

Section  1  of  the  act  of  July  26,  1866,  "granting  the  right  of  way  to 
ditch  and  canal  owners  over  the  public  lands,  and  for  other  purposes," 
declares  "  mineral  lands  on  the  public  domain  to  be  free,  and  open  to 
exploration  and  occupation  by  all  citizens  of  the  United  States,"  subject 
to  such  regulation  as  may  be  prescribed  by  law,  and  subject  also  to  the 
local  customs  and  rules  of  miners  m  the  several  mining-districts,  so  far 
as  the  same  may  not  be  in.  conflict  with  the  laws  of  the  United  States. 
Section  2  provides  that  "  whenever  any  person,  or  association  of  persons, 
claims  a  vein  or  lode  of  quartz  or  other  rock  in  place,  bearing  gold,  sil- 
ver, cinnabar,  or  copper,  having  previously  occupied  and  improved,  the 
same  according  to  the  local  customs  and  rules  of  miners  ia  the  district 
where  the  same  are  situated,  and  having  expended  in  actual  labor  and 
improvements  thereon  an  amount  of  not  less  than  $1,000,  and  in  regard 
to  whose  possession  there  is  no  controversy  or  opposing  claim,  it  shall 
and  may  be  lawful  for  such  claimant,  or  association  of  claimants,  to  file 
in  the  local  land-office  a  diagram  of  the  same,  so  extended  laterally  or 
otherwise  as  to  conform  to  the  local  laws,  customs,  and  usages  of  miners, 
and  to  enter  such  tract  and  receive  a  patent  therefor,  granting  such 
mine,"  eta 

Section  3  provides  "that  upon  the  filing  of  the  diagram  as  provided 
in  the  second  section  of  this  act,  and  posting  the  same  in  a  conspicuous 
place  on  the  claim,  together  with  a  notice  of  intention  to  apply  for  a  pat- 
ent, the  register  of  the  land-office  shall  publish  a  notice  of  die  same  m  a 
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newspaper  published  uearest^the  location  of  said  daim,  and  shall  also 
post  such  notice  in  his  office  for  the  period  of  ninety  days ;  and  after 
thiB  expiration  of  such  period,  if  no  adverse  claim  shall  have  been  filed, 
it  shaU  be  the  duty  of  the  surveyor-general,  upon  application  of  the 
party,  to  survey  the  premises  and  make  a  plat  thereof,  indorsed  with  his 
approval,  designating  the  number  and  description  of  the  location,  the 
value  of  the  labor  and  improvements,  and  the  character  of  the  vein  ex- 
posed, and  upon  the  payment  to  the  proper  officer  of  five  dollars  per 
acre,  together  with  the  cost  of  such  survey,  plat^  and  notice,  and  giving 
satisfactory  evidence  that  said  diagram,  and  notice  have  been  posted  on 
the  claim  during  said  period  of  ninety  days,  the  register  of  the  land- 
office  shall  transmit  to  the  General  Land  Office  said  phit,  survey,  and  de- 
scription, and  a  patent  shall  issue  for  the  same  therefor." 

Section  6  provides  as  follows: 

'<  That  whenever  any  adverse  claimant  to  any  mine  located  and  claimed 
as  aforesaid,  shall  appear  before  the  approval  of  the  survey,  as  provided 
in  .the  third  section  of  this  act,  all  proceedings  shall  be  stayed  until  final 
settlement  and  adjudication  in  the  court  of  competent  jurisdiction,  of  the 
rights  of  possession  to  such  claim,  when  a  patent  may  issue  as  in  other 
cases." 

Section  9  makes  similar  provisions  foi*  confirming  water  rights  under 
like  circumstances;  that  is  to  say,  "whenever  by  priority  of  posseBsioii 
rights  to  the  use  of  water  for  mining,  agncultiural,  manufacturing,  and 
omer  purposes  have  vested  and  accrued,  and  the  same  are  recognized 
and  acknowledged  by  the  local  customs,  laws,  and  decisions  of 
courts,  the  possessors  and  owners  of  such  vested  rights  shall  be  main- 
tained and  protected  therein."  On  July  9,  1870,  six  sections  were  added 
to  the  act,  and  were  thenceforth  to  form  a  part  of  it.  Similar  rights 
under  section  12  (section  1  of  the  new  act)  were  extended  to  the  posses- 
sors of  placer-claims ;  and  section  13  provided  that  ^  where  said  peraon 
or  association,  they  and  their  grantors,  shall  have  held  and  worked  their 
said  claims  for  a  period  equal  to  the  time  prescribed  by  the  statute  of 
limitations  for  mining-claims  of  the  State  or  Territorv  where  the  same 
may  be  situated,  evidence  of  such  possession^and  working  of  the  claims 
for  such  period  shall  be  sufficient  to  establish  a  right  to  a  patent  thereto 
under  this  act,  in  the  absence  of  any  adverse  claim." 

In  1872,  a  new  act  was  passed  as  a  substitute  for  much  of  the  former 
acts^  making  still  more  specific  provisions  as  to  mode  of  proceedings, 
etc.,  but  providing  that  the  repeal  of  portions  of  former  acts  should  not 
affect  rights  already  vested  thereunder,  and  that  proceedings  to  perfect 
such  vested  rights  might  be  had  in  pursuance  of  the  provisions  of  the 
new  act. 

Sawyer,  circuit  judge,  after  stating  the  facts :  Upon  the  facts  shovn 
by  the  biU  of  complamt,  the  defendant  insists  that  the  right  of  the  four 
hundred  and  twenty  feet  of  the  Comstock  lode  in  question,  and  conse- 
quently the  right  to  the  patent,  appears  in  the  bill  to  have  been  once  di- 
rectly put  in  issue  in  an  action  between  the  same  parties,  fully  litigated 
and  determined  in  favor  of  the  defendant,  and  that  the  matter  is  res 
adjydiccOa^  and  a  bar  to  further  Htigation.  On  this  ground  it  is  claimed 
that  the  bill  shows  no  equity.  After  a  careful  consideration  of  the  acts 
of  Congress,  set  out  in  the  statement  of  the  case,  it  is  dear  to  my  mind 
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that  it  was  the  intention  of  Congress  to  give  the  right  of  purchase  of  a 
mining-claim,  to  a  silver  or  gold-bearing  lode  or  vein,  to  the  person,  or 
association  of  persons,  who,  in  pursuance  of  the  laws  of  the  State  or 
Territory,  and  the  local  mining  customs,  rules,  and  regulations  of  the 
place  where  located,  recognized  by  the  laws  and  enforced  by  the  courts, 
is  the  owner,  and  entitled  to  the  possession  as  against  everybody,  ex- 
cept the  government  of  the  United  States.  It  will  be  seen  that  the  act 
expressly  refers  to  and  recognizes  the  laws  of  the  State  or  Territory, 
the  local  customs,  rules,  and  regulations,  not  m  conflict  with  the  laws  of 
the  United  Staljjss,  the  decisions  of  the  courts,  and  even  in  express  terms 
the  State  and  Territonid  statutes  of  limitations  applicable  to  the  subject. 
The  act  requires  the  party  seeking  a  patent  to  file  a  diagram  of  the  claim, 
and  post  a  copy  in  a  conspicuous  place  on  the  claim,  together  with  a 
notice  of  intention  to  apply  for  a  patent,  and  requires  the  register  of  the 
land-office  also  to  publish  a  notice  of  the  same  in  a  newspaper,  published 
at  the  nearest  place,  for  ninety  days.  It  then  authorizes  the  adverse 
claimant,  before  approval  of  the  survey,  to  file  a  protest,  upon  which  all 
proceedings  are  stayed  ''until  final  settlement  and  adjudication  in  the 
courts  of  competent  jurisdiction  of  the  rights  of  possession  to  such  claim, 
when  a  patent  may  issue  as  in  other  cases.  That  adjudication  is  to  be 
had  in  the  ordinary  courts,  and  to  be  determined  under  the  ordinary 
rules,  regulations,  customs,  and  laws  of  the  locaUty.  It  seems  impos- 
sible to  come  to  any  other  conclusion,  than  that  the  party  who  at  the 
time  can  maintain  his  right  to  the  claim  in  the  courts  of  the  coun- 
try as  against  any  person  but  the  United  States,  under  the  local  laws, 
customs,  rules,  and  regulations,  is  the  party  upon  whom  Congress  in- 
tended to  confer  the  right  to  purchase,  no  matter  how  that  right  origi- 
nated, if  under  such  laws  and  customs  and  decisions  of  the  courts  he  has 
the  present  right.  And  this  is  simply  a  right  to  purchase  a  privi- 
logo  given  to  iSie  party,  of  which  he  may  avail  himself  or  not,  exactly 
like  a  pre-emption  law,  and  founded  upon  similar  reasons  and  poHcy  ; 
and  what  this  privilege  is,  is  stated  in  the  case  of  Hutton  vs.  Frisbie,  (37 
Cal.,  479,)  and  Frisbie  vs,  Whitney,  (9  Wall.,  191.) 

The  case  is  in  nowise  like  the  case  of  an  inchoate,  imperfect  Spanish 
grant ;  but  is  in  all  respects  like  a  case  under  the  pre-emption  laws. 
The  object  of  a  detemunation  of  the  right  by  litigation  where  there  is  an 
adverse  claim  is  simply  to  ascertain  the  party  who  has  the  right  to  the 
claim  under  the  laws  of  the  State,  and  local  rules  and  customs ;  for  that 
person,  when  found,  is  the  party  upon  whom  the  law  confers  the  privi- 
lege— ^the  right  of  purchase.  There  is  no  bounty  about  it,  for  the  party 
must  pay  for  the  land  five  dollars  per  acre  and  the  cost  of  survey,  which 
is  more  than  double  the  price  of  ordinary  pubhc  lands.  Undoubtedly 
the  price  is  often  far  less  than  the  real  value,  and  so  it  is  in  ordinary 
pre-emption  cases ;  but  this  fact  in  no  way  affects  ^he  principle  upon 
which  the  law  proceeds.  Doubtless  the  object  of  conferring  the  privi- 
lege is  to  encourage  exploration  of  hidden  mines,  as  the  privilege  inordi- 
nary cases  of  pre-emption  is  to  encourage  settlement  and  cultivation  of 
the  pubhc  lands,  for  the  purposes  of  developing  the  resources,  and  con- 
tributing to  the  general  prosperity  of  the  country. 

If  I  am  right  in  this  view — and  it  really  does  not  seem  open  to  serious 
argument — ^then,  in  order  to  ascertain  which  party  was  entitled  to  a 


462  JUDICIAL  DEOISIOKa 

patent,  it  is  only  necessary  to  determine  wbioh  party  at  the  time  of  the 
issue  was  the  rightful  owner  of  the  mining-claim  in  question  as  against 
everybody  but  the  United  States,  under  the  laws,  rul^es,  customs,  and  the 
decisions  of  the  courts  in  force  at  the  time  in  the  locality  embracing  it, 
without  regard  to  the  act  of  Ck>ngress  ;  for  the  act  of  Congress  remits 
the  parties  to  these  laws,  rules,  and  customs  solely  to  determine  their 
rights. 

It  is  further  argued  on  the  part  of  the  complainant  that  the  statute 
of  limitations  does  not  apply,  because  the  title  is  in  the  United  States, 
and  such  statutes  do  not  run  against  the  govemment,  and  Gibson 
V8,  Ohoteau  (13  Wall.,  92)  is  cited  to  sustain  the  position.  But  this  case 
can  have  no  application,  for  as  we  have  seen,  the  party  who  is  the  owner 
of  the  mining- claim  as  against  everybody  but  the  United  States,  under 
the  laws  of  the  State  or  Territory,  and  the  rules  and  regulations  of  the 
locality  embracing  the  mine,  irrespective  of  the  act  of  Congress,  is  the 
party  entitled  to  a  patent,  and  the  statutes  of  limitations  of  the  State  or 
Territory  applicable  to  the  subject  themselves  constitute  a  part  of  the 
laws  by  which  the  right  to  a  mining-claim  is  to  be  determined,  for  the 
purpose  of  ascertaining  who  is  the  party  upon  whom  the  ri^t  to  pur- 
chase is  conferred  by  the  act  of  Congress ;  such  statutes,  as  we  have  seen, 
are  expressly  recognized  by  section  13,  of  the  act  of  Congress  as  a  part 
of  the  laws  by  which  the  right  to  a  patent  is  to  be  deterained. 

So,  again,  it  is  urged  that  there  was  a  trust,  or  confidence,  reposed  in 
the  defendant  and  its  grantors  by  complainant  and  its  grantors,  as  ten- 
ants in  common,  which  precluded  the  defendant  from  acquiring  the  titie 
except  for  the  benefit  of  all.  This  proposition  is  also  untenable.  Ac- 
cording to  the  allegations  of  the  bill,  there  was  a  valid  parol  partiti(Mi 
and  segregation  of  the  interests  of  the  parties,  executed  and  followed  by 
exclusive  possession  in  pursuance  of  such  partition.  Such  partitions  are 
doubtiess  valid.  (Long  vs,  Dollarhide,  24  Cal.,  218.)  Thus  the  parties 
by  this  partition  ceased  to  be  tenants  in  common,  and  forever  after  dealt 
at  arm's  length.  Besides,  the  taking  possession  of  the  whole  under  con- 
veyance from  the  former  locators,  claiming  to  own  the  whole,  and  ex- 
cluding the  complainant  and  its  grantors,  was  a  hostile  aot»  which  con- 
stitutes an  ouster,  and  set  the  statute  of  limitations  in  motion.  It  cer- 
tainly will  not  be  claimed  that  one  tenant  in  common  cannot  oust  lus  co- 
tenant,  and  by  long  continued  adverse  possession  bar  his  right.  But,  as 
we  have  seen,  the  parties  had  ceased  to  be  tenants  in  common. 

After  a  careful  consideration  of  the  case,  I  am  satisfied  that  the  right 
of  the  defendant  as  against  the  complainant  was  exclusively  adiudicated 
in  the  former  action,  and  that  the  patent  properly  and  rightfully  issued 
to  the  defendant  in  its  own  right. 

This  decision  is  given  in  fufl  in  3  Sawyer,  634. 

UNITED  STATES  CIRCUIT  COUET,  DISTRICT  OF  COLORADO. 
LBADVnXB  lONINa  OOHFANT  V8,  FITZOBBALn ;   STBVKNS   k  LBITBB  V8.   MUBm. 

Lode, — Definition  of  a  lode  or  vem. 

Extracts  from  Judge  Hallett^s  decision: 

"Until  the  discovery  of  mineral  deposits  near  Leadville,  no  controversy 
had  arisen  in  this  State  as  to  whether  a  lode  or  vein  is  in  place  within  the 
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meaning  of  the  act  of  Oongress.  The  nunes  opened  in  Cedar  Greek, 
Gtilpin,  Boulder,  and  other  oounties  descend  into  the  earth  so  directlj 
that  no  question  could  arise  as  to  whether  they  were  inclosed  in  the  gen- 
eral mass  of  the  country.  Whatever  the  character  of  the  vein  and  miat- 
ever  its  width,  it  was  sure  to  be  within  the  general  mass  of  the  moun- 
tain. But  the  Leadrille  deposits  were  found  to  be  of  a  different  char- 
acter. In  some  of  them,  at  least,  the  ore  was  found  on  the  sur&ce,  or 
ooTored  only  by  the  superficial  mass  of  slide,  debris,  detritus,  or  moyable 
BtaS,  which  is  distinguishable  from  the  general  mass  of  the  mountain, 
while  others  were  found  beneath  an  overlying  mass  of  fixed  and  im- 
movable rock,  which  could  be  called  a  wall  as  well  aa  that  which  waa 
found  below  them.  It  then  became  necessary  to  consider  very  carefully 
the  meaning  of  the  words,  *  in  place,'  in  the  act  of  Congress,  in  order  to 
determine  whether  these  deposits  were  of  the  character  described  in  that 
act.  Section  2320  of  the  Revised  Statutes  refers  to  veins  and  lodes  in 
«rock  in  place,'  and  of  course  no  other  can  be  brought  within  the  terms 
of  the  act.  Alter  careful  consideration,  it  was  thought  that  a  vein  or 
lode  could  not  be  in  place  tcithin  the  meaning  of  the  <xctj  unless  it  should 
be  within  the  general  mass  of  the  mountain;  it  must  be  inclosed  by  or 
held  tcithin  the  general  mass  of  fixed  and  immovable  rock.  It  is  not 
enough  to  find  the  vein  or  lode  lying  on  the  top  of  fixed  or  immovable 
rock,  for  that  which  is  on  top  is  not  within,  and  that  which  is  without 
the  rock  in  place  cannot  be  said  to  be  within  it.     *    *    * 

^^  As  to  wnat  was  said  by  counsel  with  reference  to  the  position  of  the 
vein  or  lode,  I  am  still  of  the  opinion  that,  if  it  descends  J^om  the  plane 
of  the  horizon^  it  is  to  be  regarded  as  a  departure  from  the  petpendicu- 
iar.  It  is  conceded  that  if  the  vein  be  exactly  upon  the  plane  of  the 
horizon^  it  is  not  within  the  act.  In  evenr  position,  however,  from  the 
horizontal  to  the  perpendicular,  it  must  oe  said  that  it  has  departed 
from  the  perpendicular.  And  here,  if  the  evidence  is  to  be  believed,  the 
lode  is  somewhat  below  the  plane  of  the  horizon,  and  so  within  the  mean- 
ing of  the. act,  as  one  which  may  be  pursued  beyond  the  side  lines  of  the 
claim  in  which  its  outcrop  may  be  found. 

UNITED  STATES  OIBOUIT  COUBT,  DISTBIOT  OP  OOLOBADO. 

TABOB  VS.   DEXTEB. 

Lode, — Definition  of  a  lode'or  vein. 

Opinion  by  Hallett,  J. : 

This  is  a  bill  for  an  injimction  by  parties  owning  the  New  Disoovery 
lode,  in  California  mining-district,  against  the  owners  of  an  adjoining 
claim  called  the  Little  Chief.  It  is  not  aUeged  that  the  defendants 
have  entered  upon  or  into  the  New  Discovery  ground,  or  that  they  have 
in  any  way  interfered  with  plaintiff's  possession  within  the  limits  of  the 
New  Discovery  location.  The  charge  is  that  plaintiff's  lode  descends 
intOf  the  Little  Chief's  ground  on  its  dip,  and  that  defendants  are 
there  mining  and  exhausting  the  ore.  In  odier  words,  plaintiffs  contend 
that^the  top  of  the  lode  is  in  their  ground,  and  that  they  have  the  right 
to  follow  upon  its  downward  course  into  and  through  adjoining  territory. 
To  mMtifa^in  this  positlon  it  is  necessary  to  show  that  the  lode  is  in 
plaeCj  within  the  meaning  of  section  2320  Revised  Statutes  of  the 
United  States.    And  this  depends  upon  the  position  of  the  ore  or  vein 
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matter  in  the  earth,  as  whether  the  inclosing  mass  is  fixed  and  immora- 
ble,  more  than  upon  the  character  of  the  ore  itself.  Whether  the  ore 
is  loose  and  friable,  or  very  hard,  if  the  enclosing  walls  are  country  rock, 
it  may  be  located  as  a  vein  or  lode.  £ut  if  the  ore  is  an  top  of  the 
ground,  or  has  no  other  covering  than  the  superficial  deposU,  which  U 
cdUed  cUluvium,  diluvium,  drift,  or  debris,  it  is  not  a  lode  or  vein  within 
the  meaning  of  the  act,  which  ma/y  he  followed  beyond  the  lines  of  the 
location.  Jn  this  bill  it  is  alleged  that  the  overlying  material  is  boold- 
ers  and  gravel,  which  cannot  be  in  place  as  required  by  the  act  Not 
much  is  known  to  the  court  of  the  deposits  on  Fryer  Hill,  but  it  would 
seem,  from  the  allegations  in  this  bill,  that  they  differ  materially  from 
the  Ii-on  mine,  which  has  a  hanging  wall  as  well  as  a  foot-wall.  For 
the  decision  of  this  motion  it  is  enough  to  say  that,  where  the  mass  over- 
lying the  ore  is  mere  drift  or  a  loose  deposit,  the  ore  is  not  in  place 
within  the  meaning  of  the  act.  Upon  principles  recently  explained,  a 
location  on  such  a  deposit  of  ore  may  be  sufficient  to  hold  all  that  lies 
within  the  Unes,  but  it  cannot  give  a  right  to  ore  in  other  territory,  al- 
though the  ore  body  may  extend  beyond  the  hnes.  The  motion  w^  be 
denied. 

SUPREME  COURT  OP  OREGOK. 

GOLD    HHiL    QUABTZ   MININa  COMPANY  VS.  IBH. 

Eminent  domain. — Mines  of  precious  metals  belonging  to  the  eminent  domain  of  the 
political  soToreignty. 

Ocmpancy—RigM  of^  recognised  by  the  act  of  Gongreu  of  July  26,   1866.— The  Gen- 
eral Government  extended  to  all  in  possession  of  mining-claims,  and  all  snbse-  . 
qnently  locating  and  denouncing  mines  containing  the  precious  metals,  a  guar-  < 
antee  of  protection  in  their  occupancy  so  long  as  the  mines  are  operated.  \ 

Pre-emption. — The  provisions  relative  to  pre-emption  of  mining  lands  in  said  act, 

and  the  amendments  thereto,  are  not  obligatory.  i 

Patent  to  mineral  lands. — A  patent  for  agricultural  lands  does  not  pass  title  to  ■ 

known  deposits  of  precious  metals.  j 

Effect  of  failure  to  segregate  mineral  lands. — Pailure  of  government  surveyon  to  \ 

segregate  mineral  from  agricultural  lands  cannot  operate  to  defeat  the  rights  of  j 

occupant  miners.  ' 

This  suit  was  instituted  to  quiet  the  title  to  and  enjoin  the  respondent 
from  asserting  any  rights  in  and  to  a  certain  gold-bearing  quartz  lode, 
situate  in  Jackson  county. 

The  complaint  alleges  that  Henry  Klippel,  John  McLaughlin,  Charles 
S.  Drew,  N.  C.  Dean,  Thomas  Ghavner,  and  John  E.  Boss,  on  December 
5, 1865,  located  six  claims  upon  the  said  lode,  in  accordance  with  tiie 
provisions  of  the  State  laws  and  the  local  laws  and  customs  oi  niinen. 
On  December  11,  1865,  the  said  parties  filed  artides  of  incorporation 
under  the  general  laws  of  the  Stata  The  name  of  the  incorpoTBtian 
was  declared  to  be  ''  The  Gold  Hill  Quartz  Mining  Company ;"  &e  ei^ 
tal  stock  was  fixed  at  $60,000,  and  the  object  was  the  working  of  the 
said  lode.  The  company  was  duly  organized,  the  stock  books  opened, 
and  the  stock  subscribed.  Contemporaneous  with  the  filing  of  the  said 
articles  of  incorporation,  the  parties  aforesaid  duly  transferred  their 
claims  to  the  said  company.  Ever  since  said  transfer,  and  up  to  July  & 
1871,  the  said  company  were  in  possession  of  said  claims,  working  said  lode 
by  driving  tunnels,  etc.,  for  the  purpose  of  procuring  the  quartz  rock 
and  extracting  the  gold  therefrom,  and  bad,  up  to  said  date,  expended 
thereon  $1,090.    The  possession  of  the  said  company  was  c^pen  and  ju>- 
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torious,  and  the  respondent  had  actual  notice  thereof,  and  of  the  char- 
acter and  extent  of  the  appellant's  claims. 

On  June  15,  1870,  respondent  applied  to  the  officers  of  the  proper 
United  States  land-office  to  purchase  the  west  half  of  the  northeast  quar- 
ter and  east  half  of  the  northwest  quarter  of  section  fourteen,  township 
thirty-six  south,  of  range  three  west,  of  the  Willamette  meridian,  upon 
which  the  lode  in  oontroyersy  is  situated ;  and  having  been  allowed  to 
purchase  said  lands  as  agricultural  lands,  a  patent  therefor  was  issued 
to  respondent  on  Au£^t  11,  1870.  The  said  patent  was  recorded  July 
8, 1871,  and  until  said  date  the  appellant  had  no  notice  of  the  application 
for  and  purchase  of  said  lands  by  the  respondent,  nor  that  respondent 
had  any  claim  to  or  interest  in  tne  same. 

The  respondent  demurred  to  the  complaint.  After  argument  the 
court  below  sustained  the  demurrer  and  dismissed  the  complaint  with 
costs. 

!From  the  order  dismissing  the  same  this  appeal  is  taken. 

By  the  court,  McArthur,  J. :  The  claims  upon  the  gold-bearing  quartz 
lode  in  controversy  were  located  and  taken  up  in  the  year  1865,  m  ac- 
cordance with  the  provisions  of  the  act  of  the  legislative  assembly  of 
the  State  of  Oregon,  approved  October  24, 1864,  and  the  acts  amendatory 
thereof.  They  were  "  opened  up  "  aiid  operated  under  the  State  laws 
for  a  number  of  months  prior  to  the  passage  of  the  act  of  Congress  of 
July  26,  1866,  commonly  called  the  "  mining  act.''  This  act  was  the  first 
direct  and  positive  recognition  on  the  part  of  the  General  Government  of 
the  right  of  the  citizen  to  explore  the  pubUc  domain  for  the  precious 
metals,  and  to  denounce  and  operate  mines  when  found.  Anterior  to  the 
passage  thereof  the  General  Government,  in  carrying  out  a  policy  re- 
dounding to  the  public  good,  tacitly  consented  to  the  search  for  and  develop- 
ment of  the  mines,  and  the  courts,  applying  what  has  been  often  de- 
nominated ^^the  common  law  of  the  mines,"  uniformly  protected  the 
rights  of  those  en£;aged  in  mining  for  the  precious  metcJs. 

They  recognized  me  binding  force  of  the  local  laws,  customs,  and 
usages  of  the  miners  in  all  cases,  when  those  local  laws,  customs,  and 
usages  did  not  conflict  with  written  constitutions  or  legislative  enact- 
ments. Taking  into  consideration  the  condition  of  the  country  and  the 
importance  of  encouraging  mining  operations,  and  the  non-action  of  the 
General  Government,  they  held  that  those  engaged  in  mining  for  the 
precious  metals  enjoyed  a  species  of  franchise  in  the  mines,  and  that 
they  held  the  same  free  from  all  molestation  or  interference  of  all  parties 
save  the  General  Government 

That  the  General  Cbvemment  has  the  exclusive  right  to  control  the 
mines  has  never  been  seriously  questioned;  the  principle  being  conceded 
that  mines  of  precious  metals  belong  to  the  eminent  domain  of  the  polit- 
ical sovereignty,  as  well  under  the  laws  of  Spain  as  by  the  common  law 
of  England  and  public  law  of  the  United  States. 

All  the  reported  cases  in  California  and  Nevada  lead  to  the  conclusion 
that  the  non-action  of  the  Gteneral  Government  raised  such  a  presump- 
tion of  license  to  those  en£;aged  in  mining  for  the  precious  metals  as  to 
give  them  a  standing  in  the  courts  to  assert  their  rights  and  redress 
their  wrongs  against  aU  persons  except  the  General  Government 

The  right  of  mining  for  the  precious  metals  is  a  franchise,  and  the  at- 
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tending  circumstances  raise  the  presumption  of  a  general  grant  from  the 
sovereign  of  the  privilege.  (Conger  vs.  Weaver,  6  Cal.,  648 ;  Merced 
Mining  Company  vs.  Fremont,  7  Id.,  327 ;  Hill  vs.  King,  8  Id.^  338 ; 
McEeon  vs.  Brisbee,  9  Id.,  142 ;  Partridge  vs.  McEinnej,  10  Id.,  183 : 
State  vs.  Moore.  12  Id.,  70 ;  Curtis  vs.  Sutter,  15  Id.,  263  ;  Hughes  vs. 
Devlin,  23  Id.,  506 ;  Horn  vs.  Jones,  28  Id.,  202 ;  Prahis  vs.  Jefferson 
G.  &  S.  Mining  Company,  34  Id.,5Bd  ;  Correa  vs.  Frietas,  42  Id.,  340.) 

Accepting  this  as  a  postulate,  it  follows  that  the  General  Gbvemment 
itself  could  not  equitably  interfere  with  or  abridge  the  rights  of  the 
miner.  We  are  of  the  opinion  that  '^there  are  equitable  circumstances 
connected  with  these  mining-claims  that  are  clearly  binding  upon  the 
conscience  of  the  governmental  proprietor,  that  must  never  be  dis- 
regarded. Rights  have  become  vested  in  virtue  of  the  license  that  can- 
not be  divested  without  a  violation  of  all  the  principles  of  justice  and 
reason." 

In  Sparrow't?^.  Strong,  (3  Wallace,  104,)  Chief  Justice  Chase  used  the 
following  forcible  language:  ''We  know  that  the  Territorial  legisla- 
ture (of  Nevada)  has  recognized  by  statute  the  vaHdity  and  the  bind- 
ing force  of  the  rules,  regulations,  and  customs  of  the  mining-districts. 
And  we  cannot  shut  our  eyes,  to  the  public  history  which  infarms  us 
that  under  this  legislation,  and  not  only  without  interference  by  the 
national  government  but  under  its  implied  sanction,  vast  mining 
interests  have  sprung  up,  employing  many  millions  of  capital  and  con- 
tributing largely  to  the  prosperity  and  improvement  of  the  whole 
country." 

The  decision  quoted  from,  which  was  rendered  in  December,  1865,  is 
a  clear  recognition  by  our  highest  judicial  tribunal  of  the  underlying 
principle  upon  which  rest  the  rules  governing  this  species  of  propa*tj, 
which  have  had  practical  operation  for  nearly  a  quarter  of  a  century. 

It  follows,  then,  that  the  locators  and  operators  of  the  claims  upon  the 
quartz  lode  in  controversy  were  invested  with  a  franchise  which  the 
courts  would  protect  and  uphold.  Thus  they  stood  before  the  passage 
of  the  act  of  Congress  of  July  26,  1866. 

By  this  act  the  mineral  lands  of  the  public  domain,  both  surveyed  and 
unsurveyed,  are  declared  to  be  free  and  open  to  exploration  and  occupa- 
tion to  all  citizens  of  the  United  States,  and  those  who  have  declared 
their  intention  to  become  citizens,  subject  to  such  regulations  as  may  be 
prescribed  by  law. 

Any  person  or  association  claiming  a  vein  or  lode  of  quartz  rock  in 
place,  bearing  ffold,  silver,  cinnabar,  or  copper,  who  have  expended  in 
improvements  wereon  not  less  than  one  thousand  dollars,  and  have  oc- 
cupied and  improved  the  same  according  to  the  local  customs  or  rules  of 
miners  in  the  district,  and  in  regard  to  which  there  is  no  controversy  or 
opposing  claim,  may  acquire  title  to  the  same  by  filing  a  diagram,  in  the 
local  land-office,  of  said  claim,  giving  notice  and  performing  such  other 
acts  as  are  prescribed  by  law.  As  bEts  before  been  stated,  this  act  was 
the  first  direct  and  positive  recognition  on  the  part  of  the  General  Gor- 
emment  of  the  right  of  the  citizen,  and  the  alien  who  had  declared  his 
intention  to  become  such,  to  explore  the  public  domain  for  the  predous 
metals,  and  to  denounce  and  operate  mines  when  found.  Whatever  dif- 
ference of  opinion  may  exist  as  to  the  tenure  by  which  mining-daims 
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weire  held  prior  to  the  passage  of  this  act  of  Congress,  it  is  dear  that, 
by  the  act,  the  General  Government  extended  to  all  in  possession  of  minr 
ing-daims,  and  to  all  subsequently  locating  and  denouncing  mines  con- 
taming  the  precious  metals,  a  guarantee  of  protection  in  theur  occupancy 
so  long  as  the  mines  are  operated  and  worked.  The  lode  in  controversy 
was,  when  "claimed,"  situate  upon  surveyed  lands  belonging  to  the 
General  Grovemment.  Pursuant  to  instructions  the  lands  were  sold  as 
agricultural  lands,  and  patented  to  Ish  on  August  11,  1870. 

The  application  to  purchase  was  made  subsequent  to  the  passage  of 
the  act  of  1866,  and  at  a  time  when  the  possession  of  the  appellant  was 
open  and  notorious.  Thus  the  adverse  mterest  of  Ish,  if  any  interest  he 
has,  did  not  accrue  until  after  the  passage  of  the  said  act,  and  was,  there- 
fore, in  violation  of  the  guarantee  of  occupancy  created  by  the  first  sec- 
tion thereof.  But  Ish  obtained  no  interest  in  the  mining-claims  on  the 
lode  by  the  patent.  True,  by  the  patent  he  obtained  a  given  quantity 
of  agricultural  lands,  and  the  lode  is  situated  upon  said  lands ;  but  the 
known  deposits  of  precious  metals  did  not  pass  by  the  patent,  for  they 
are  expressly  reserved  from  sale  under  the  pre-emption  and  other  land 
acts.  The  only  law  under  which  patent  to  mining-claims,  either  lode  or 
placer,  can  be  obtained,  is  the  act  of  1866,  and  the  amendments  thereto. 

The  fact  that  the  claims  of  the  appelliuit  were  not  segregated  and 
listed  as  mineral  lands  cannot  aiiail  the  respondent.  Segregation,  when 
required,  must  be  made  by  the  surveyor;  and  to  hold  that  tiie  failure  of 
the  surveyor  to  fully  discharge  his  duty  could  operate  to  defeat  the 
rights  of  the  appellant,  would  be  violative  of  the  plainest  principles  of 
justice.  Moreover,  the  returns  of  the  surveyor  are  not  condusive  as  to 
the  character  of  the  lands,  for  the  Commissioner  of  the  General  Land 
Office,  in  carying  out  the  pohcy  of  the  General  Government  in  the  dis- 
posal of  the  public  lands,  allows  affidavits  as  to  the  character  of  the  lands 
to  be  made  in  impeachment  of  the  returns  of  the  surveyors.  The  open  and 
notorious  possession  of  the  appellant  was  sufficient  to  charge  the  respon- 
dent with  notice  of  the  character  of  the  lode,  and  also  to  bring  the  lode 
within  the  description  of  "  known  mineral  deposits.'^  Nor  are  the  rights 
of  the  appellant  forfeited,  nor  in  the  least  abridged,  by  failure  to  procure 
a  patent  for  the  claims  upon  the  quartz  lode.  "  It  is  understood,"  says 
the  Commissioner  of  the  General  Land  Office,  in  the  instructions  to  the 
local  land-officers,  "that  there  is  nothing  obligatory  on  claimants  to  pro- 
ceed under  the  statute  (act  of  1866 ;)  and  where  they  fail  to  do  so,  there 
being  no  adverse  interest,  they  hold  the  same  relation  to  the  premises 
they  may  be  working,  which  they  did  before  the  passage  of  the  act,  with 
the  additional  guarantee  that  they  possess  the  right  of  occupancy 
under  the  statute."    (Copp's  Mining  Decisions,  p.  245.) 

Before  leaving  this  case  it  becomes  necessary  to  allude  to  the  praybr 
of  the  complainant,  and  to  express  our  views  in  relation  to  the  proper 
relief  to  be  afforded.  The  prayer  asks  for  a'  decree  of  the  circuit  court, 
declaring  the  defendant  a  trustee  for  the  plaintiff;  that  the  defendant 
be  required  to  execute  a  good  and  suffident  deed  to  the  plaintiff  of  the 
land  induded  within  the  boimdaries  of  the  claims,  and  also  for  a  per- 
petual injimction  inhibiting  the  defendant  from  setting  up  any  titie  to 
said  claims. 

Inasmuch  as  Ish  never  obtained  titie  to  the  lode,  he  cannot  be  de- 
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creed  to  be  trustee  forthe  plaintifi^  nor  can  he  execute  a  deed  convey- 
ing  to  the  plaintiff  the  legal  title. 

The  proper  relief  to  be  granted  is  an  injunction  order  perpetuallj  en- 
joining and  inhibiting  Ish,  and  all  persons  claiming,  or  to  claim  by  or 
through  or  under  hmi,  from  asserting  anj  title  to  the  lode,  and  also 
from  in  any  manner  interfering  with  the  plaintiff  in  entering  upon  and 
working  the  claims  thereon. 

Decree  reversed. 

SUPREME  COTTRT  OF  THE  UNITED  STATES. 

lYANHOE   MININO   COMPANY   V8.  KEYSTONE   CONSOUnATED   MZNING   OOVPANY. 

Behool  McUans. — The  grant  of  the  sixteenth  and  thirty-sixth  sections  of  public  iandi 
to  the  State  of  Gidifomia  by  the  act  of  March  3,  1853,  was  not  intended  to  coTer 
mineral  lands,  but  such  lands  were  excluded  from  that  grant,  as  they  were  from 
all  others,  by  the  settled  policy  of  the  General  Government  on  that  subject 

Bettiement  wfdch  toiU  defeat  school  grant, — The  settlement  required  by  the  seyenth 
sectio^i  of  the  act  of  1853,  which  defeats  the  grant  of  those  sections  for  school 
purposes,  need  not  be  precisely  the  same,  either  in  regard  to  the  acts  to  be  done 
or  tiie  character  of  the  settler,  as  is  required  under  the  general  pre-emption  law 
of  1841.  The  settlement  on  the  school  lands  under  tiie  act  of  1853  is  govenied 
by  that  act. 

Indemnitif  rights  when  vm<a2.— WhencTcr  there  exists,  at  the  time  the  goTemment 
surrey  is  made  of  such  a  section,  a  settlement,  by  dwelling-house  or  oultivatioii, 
on  any  portion  of  said  section,  on  which  some  one  is  residing  and  asserting 
claim  to  it,  the  title  of  the  State  to  that  portion  does  not  Test,  but  the  altematiTe 
right  to  otiier  land  as  indemnitr  does.  Sherman  ««.  Buick,  (93  U.  S.  B.,  209,) 
and  Natoma  Water  Co.  «a.  Bugby,  (96  U.  S.  B.,  165,)  commented  on  and  ex- 
plained. 
In  error  to  the  circuit  court  of  the  United  States  for  the  district  of  California. 

Mr.  Justice  Miller  deUvered  the  opinion  of  the  court. 

The  action  in  this  case  was  brought  originally  in  the  State  court  of  Osli- 
fomia  by  Daniel  W.  Gillette  against  the  present  defendant  in  error,  to 
recover  possession  of  the  east  half  of  section  36,  in  township  7  north, 
rangeilO  east,  of  Mount  Diablo  meridian,  and  in  the  progress  of  the  case 
it  was  transferred  to  the  circuit  court  of  the  United  States,  where  judg- 
ment was  rendered  in  favor  of  the  defendant.  The  plaintiff  in  error 
having  been  substituted  for  Ctillette,  as  his  successor  in  interest,  the  case 
was  submitted  to  the  court  by  the  parties  waiving  a  jury. 

The  plaintiff  asserted  title  to  the  land  in  controversy  under  a  patent 
from  the  State  of  Galifomia,  and  the  defendant  under  patents  from  the 
United  States.  The  title  of  California  rests  upon  the  act  of  Congress 
granting  that  State  the  16th  and  36th  sections  of  every  township  for 
school  purposes,  and  that  of  defendant  on  the  acts  of  Congress  coq- 
ceming  the  possession  and  sale  of  the  mineral  lands. 

As  £he  question  to  be  decided  necessarily  involves  the  title  to  much 
other  mineral  land  in  California,  in  which  the  authorities  of  the  State  of  Gal- 
ifomia, and  the  officers  of  the  land  department  of  the  United  States,  enter- 
tain and  act  upon  conflicting  views  of  the  rights  of  the  State  and  the  Qeneial 
Government,  the  State  of  California,  by  her  counsel,  and  the  United 
States,  by  the  Attomey-Cbneral,  have  been  permitted  to  take  part  in  the 
argument. 

The  defendant  only  claims  part  of  the  land  embraced  inplaintiff^s  patent, 
and  denies  the  possession  of  that  for  which  no  title  is  asserted ;  and  as 
no  possession  is  proved  beyond  that  for  which  the  defendant  defends, 
only  that  is  in  controversy. 
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The  court  below  finds  fluit  this  is  mineral  land,  and  that  the  patent 
of  the  United  States  was  issued  to  defendant  for  three  several  mining- 
claims,  to  wit :  the  Spring  Hill,  the  Gteneva,  and  the  Keystone ;  that  the 
Spring  Hill  was  located  in  May,  1851,  the  Keystone  in  1853,  and  the 
GeneYa  in  October,  1863  ;  and  that  the  original  locators  of  said  daims 
and  their  grantees  have  held  undisturbed  possession  thereof  ever  since, 
and  by  such  possession,  and  the  working  of  said  mines,  the  possessory 
title  was  vested  in  defendant  at  the  time  it  filed  its  application  for  said 
patent  in  the  land-office  of  the  United  States  at  Sacramento,  January  6, 
1871,  unless  the  State  of  California  had  acquired  title  to  section  36  by 
grant  from  the  United  States.  It  also  appears  that  on  the  land  thus 
claimed  by  plaintiff^  a  mining  town  called  Amador  City  exists,  of  about 
400  or  500  people,  which  began  in  1850,  and  reached  the  number  ihen- 
tioned  in  1853,  with  many  dwelling-houses,  and  some  forty  acres  culti- 
vated by  the  owners  of  the  Keystone  mining-daim. 

On  the  18th  June,  1870,  one  Henry  Casey  applied  to  the  State  au- 
thorities to  purchase  the  half  section  of  land  on  which  this  town  and 
these  mining-claims  were  located,  and  a  State  patent  was  issued  to  his 
vendee,  Gillette,  October  3, 1872. 

The  township  in  which  this  land  lies  was  surveyed  in  the  field  in 
March,  1870,  the  survey  approved  September  3,  1870,  and  the  plat  filed 
in  United  Stifttes  land-office  at  Sacramento,  October  7, 1870;  and  within 
three  months  after  this  latter  date  the  application  of  the  defendant  was 
made  for  patents  for  the  three  mining-claims,  and  the  patents  issued 
July  14,  1873. 

The  right  to  these  patents,  and  the  claim  of  the  town  of  Amador  City, 
were  contested  before  the  register  and  receiver,  the  Commissioner  of  the 
General  Land  Office,  and  the  Secretary  of  the  Interior,  by  the  State  of 
Oalifomia  and  the  parties  claiming  under  her,  and  the  decision  was  ad- 
verse to  the  title  of  the  State.     (See  page  101.) 

The  question,  and  the  only  question,  presented  for  our  consideration 
is  very  sharply  presented  by  this  statement  of  facts  and  by  the  acts  of 
Ck>ngrees  pertinent  to  the  subject ;  and  it  is  whether  under  these  acts  the 
title  of  the  land  in  question  became  fixed  and  vested  absolutely  in  the 
State  of  California,  on  the  ascertainment  by  the  survey  of  1870  that  it 
was  part  of  the  thirty-sixth  section  of  the  township  in  which  it  lies. 

The  act  of  March  3,  1853,  under  which  the  right  of  the  State  of  Cali- 
fomia  to  the  school  lands  arises,  has  been  the  subject  of  construction  in 
this  court  more  than  once  heretofore,  and  the  decision  of  the  question 
before  us  requires  a  further  critical  examination  of  its  provisions.  The 
first  five  sections  of  it  provide  for  the  establishment  of  the  offices  of  sur- 
veyor-general, two  land  offices,  with  registers  and  receivers,  and  for  the 
organization  of  the  general  land  system  of  the  United  States,  including 
surveys ;  and  it  then  proceeds  to  lay  down  the  rules  by  which  rights  to 
the  pubHc  lands  may  be  acquired.  The  granting  clause  of  the  sixteenth 
and  thirty-sixth  sections  of  the  public  lands  as  thus  surveyed,  to  the 
State  of  California,  is  as  follows :    • 

^'Sxc.  6.  And  be  it  Jtirther  enacted^  That  all  the  public  lands  in  the 
State  of  Califomia,  whether  surveyed  or  unsurveved,  with  the  excep- 
tions of  sections  sixteen  and  thirty-six,  which  shall  be,  and  hereby  are, 
granted  to  the  State  for  the  purposes  of  public  schools  in  each  township, 
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and  with  the  exception  of  lands  appropriated  under  the  authority  of  this 
act,  or  reserved  by  competent  auttiority,  and  excepting,  also,  the  lands 
claimed  under  any  f orei^  gitrnt  or  title,  and  the  mineral  lands,  shall  be 
subject  to  the  pre-emption  laws  of  fourth  September,  eighteen  hundred 
and  forty-one,  with  all  the  exceptions,  conditions,  and  limitations  therein, 
except  as  is  herein  otherwise  provided;  and  shall,  after  the  plats  thereof 
are  returned  to  the  office  of  the  register,  be  offered  for  sale,  after  six 
months'  public  notice  in  the  State  of  the  time  and  place  of  sale,  under 
the  laws,  rules,  and  regulations  now  governing  sudi  sales,  or  such  as 
may  be  hereafter  prescribed." 

Section  seven  of  the  act  may  as  well  be  read  here,  as  it  is  important 
to  a  true  solution  of  the  question  under  consideration : 

<'Sbo.  7.  And  be  itjkirther  enacted.  That  where  any  settlement,  by  the 
erection  of  a  dwelling-house  or  the  cultivation  of  any  portion  of  the  land, 
shall  be  made  upon  the  sixteenth  and  thirty-sixth  sections,  before  the 
same;  shall  be  surveyed,  or  where  such  sections  may  be  reserved  for  pub- 
lic uses  or  taken  by  private  claims,  other  lands  shall  be  selected  by  the 
proper  authorities  of  the  State  in  lieu  thereof,  agreeably  to  the  provis- 
ions of  the  act  of  Goi^ess  approved  on  the  twentieth  of  May,  eighteen 
hundred  and  twenty-six,  entitled  <  An  act  to  appropriate  lands  for  the  sup- 
port of  schools  in  certain  townships  and  fractional  townships,  not  be- 
fore provided  for,*  and  which  shall  be  subject  to  approval  by  the  Secre- 
tary of  the  Interior.  And  no  person  shall  make  a  settiement  or  location 
upon  any  tract  or  parcel  of  land  selected  for  a  miUtary  post,  or  within 
one  mile  of  such  post,  or  on  any  other  lands  reserved  by  competent 
authority ;  nor  shall  any  person  obtain  the  benefits  of  tLus  act  by  a  set- 
tiement or  location  on  mineral  lands." 

The  twelfth  section  grants  to  the  State  seventy-two  sections  for  the 
use  of  a  seminary  of  learning,  to  be  selected  by  the  Governor  or  some 
one  appointed  by  him,  in  le^  subdivisions  of  not  less  than  -a  quarter- 
section,  of  any  unsold,  unoccupied,  and  unappropriated  public  lands, 
^'  JProvided,  Tnat  no  mineral  lands,  or  lands  reserved  for  any  public  par- 
pose  whatever,  or  land  to  which  any  settier  may  be  entitied  under  the 
provisions  of  this  act,  shall  be  subject  to  such  selection." 

The  thirteenth  section  also  grants  the  State  ten  sections  of  land  for 
the  purpose  of  erecting  the  public  buildings  of  the  State,  with  the  same 
proviso  as  the  one  to  section  twelve. 

The  proviso  to  the  third  section  is  also  relied  upon  as  indicative  of 
the  purpose  of  Congress  in  regard  to  the  mineral  lands  of  Calif<Hiua 
That  section  contains  the  authority  under  which  the  surveyor-general  is 
to  act  in  surveying  the  public  lands  in  that  State,  and  after  inventing  him 
with  the  powers  conferred  on  other  surveyors-general,  and  some  specific 
directions  for  the  survey  of  private  land  claims,  it  is  ^^  J^rovided^  That  none 
other  than  township  lines  ^all  be  surveyed  where  the  lands  are  mineral, 
or  are  deemed  unfit  for  cultivation ;  and  no  allowance  shall  be  made  for 
such  lines  as  are  not  actually  run  and  marked  on  the  field,'and  were 
actually  necessary  to  be  run." 

It  is  strongly  urged  by  plaintiff's  counsel  that  the  language  of  the 
granting  clause  imports  a  grant  in  presenti^  and  that  wherever  by  anr 
survey  of  the  government  thereafter  made  the  location  of  the  sixtoenin 
and  thirty-sxxtii  sections  of  a  township  was  ascertained,  it 
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Uie  title  in  the  State  from  the  date  of  tl^  statute,  namely,  Maroh  3, 
1863.  ** 

It  is  quite  unneoeesary  to  enter  upon  this  question,  which  has  been 
before  us  in  so  many  shapes,  for  if  it  be  conceded  that  such  would  be  the 
effect  of  the  statute  if  there  were  no  words  of  exception  in  the  grant, 
Ck>ngress  has,  in  nearly  every  case  where  the  question  has  arisen,  mdde 
such  specific  exceptions  to  me  operation  of  tne  grant  as  to  decide  the 
matter  without  resort  to  the  rule  of  construction  asserted  by  plaintiffs. 

Take,  for  instance,  railroad  grants.  Besides  the  more  general  reser- 
vations from  the  grant,  there  is  almost  always  found  a  provision  that 
where,  by  the  location  of  the  road,  the  sections  on  each  side  of  it  are  as- 
certained which  would  pass  by  the  general  terms  of  tixe  grant,  those 
which  have  been  pre-empted,  sold,  or  otherwise  disposed  of,  shall  not 
so  pass,  but  the  grantee  may  select  other  lands  in  Heu  of  those,  which 
m^  be  said  in  this  manner  to  be  excepted  out  of  the  grant 

This  is  true  of  the  statute  under  consideration,  and  we  may  pass 
this  branch  of  the  argument  by  conceding  that  if  the  land  in  contro- 
versy is  subject  to  the  grant,  the  title  relates  to  the  date  of  the  act  of 
Congress. 

Defendants  allege  that  it  was  not  so  subject  to  the  grant,  for  two 
reasona: 

1.  That  it  is  npneral  land,  and  that  the  grant  of  school  lands  to  the 
State  does  not  cover  any  mineral  land. 

2.  That  by  virtue  of  the  seventh  section,  such  settlement  and  cultiva- 
tion had  been  made  on  the  land,  before  the  survey  was  made,  as  to  take 
it  out  of  the  grant,  and  remit  the  State  to  the  selection  of  other  publio 
land  in  Ueu  of  this. 

We  will  consider  these  in  their  order. 

Very  soon  after  the  conquest  of  CaUfomia,  and  its  cession  to  the 
TJnitea  States  by  Mexico,  it  was  found  to  be  rich  in  the  precious 
metals ;  and  such  was  the  rapid  influx  of  immigrants  from  the  Eastern 
States  that  the  California  population,  at  the  time  it  was  organized  as  a 
State,  in  1850,  was  largely  composed  of  mining-camps  and  settlements 
engaged  in  mining  these  metals.  As  nearly  all  those  mines  were  discov- 
ered on  land  the  title  of  which  was  vested  by  the  treaty  in  the  govern- 
ment of  the  United  States,  it  became  important  to  determine  what  course 
the  government  would  take  with  regard  to  this  new  source  of  untold 
wealth.  The  Spanish  government,  to  which  this  territory  and  much 
other,  rich  in  precious  metals,  had  once  belonged,  had  instituted  a  sys- 
tem of  laws  concerning  her  mines  by  which  private  enterprise  was  invited 
to  develop  them,  and  a  revenue  secured  at  the  same  time  to  the  crown, 
which  made  Spain  for  a  time  the  richest  of  the  civilized  governments  of 
the  world.  This  system  Mexico  had  inherited  and  perpetuated,  and  iliere 
were  many  American  statesmen  who  believed  that  with  the  territory  we 
had  acquired  the  laws  which  governed  the  production  of  Kold  from  the 
earth.  Others  believed  that  whether  this  were  so  or  not,  it  would  be  a 
wise  policy  for  the  government  to  secure  to  itself  a  fair  proportion  of 
the  metal  produced  from  its  own  ground.  But,  while  Congress  delayed 
and  hesitated  to  act,  the  swarm  of  enterprising  and  indusinous  citizens 
filled  the  country,  and  before  a  State  could  be  organized,  had  become  its 
dominating  element,  with  wealth  and  numbers  and  claims  which  de- 
manded consideration. 
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MatterB  remained  in  this  condition,  with  slight  exception,  until  the 
year  1866,  when  Congress  passed  a  liAr  by  which  titie  to  mineral  land  might 
be  acquired  from  the  government  at  nominal  prices,  and  by  which  the 
idea  ot  a  royalty  on  the  product  of  the  miues  was  forever  relinquished. 
(14  U.  S.  Statutes,  261.) 

During  this  period,  however,  from  1849-1866,  the  system  of  ihe  dis- 
position of  the  public  lands  in  general,  had  to  be  introduced  into  CWi- 
f omia,  and  grants  of  land  were  made  to  the  State  for  various  purposes, 
also  to  railroad  companies ;  and  in  ail  this  the  attention  of  Congress  was 
necessarily  turned  to  the  distinction  between  mineral  lands  and  the  or- 
dinary agricultural  lands  of  the  other  Western  States  to  which  similar 
laws  had  appHed.  This  distinction  is  nowhere  more  plainly  manifested 
than  in  this  act  of  1853.  As  we  have  said  in  Sherman  vs.  iBuick,  (93  U. 
S.  B.,  209,)  the  main  purpose  of  that  act  was  to  provide  for  the  survey 
and  sale  of  the  public  lands  and  for  the  right  of  pre-emption  to  the  set- 
tier  on  these  lands,  and  there  was  embraced  in  this  clause  of  pre-emp- 
tion the  grant  of  the  si&teenth  and  thirty-sixth  sections  to  the  State  for 
school  purposes.  In  the  very  sentence  which  contains  this  grant  in 
parenthesiB,  and  while  introducing  the  new  principle,  that  the  public 
Wds  should  be  subject  to  the  right  of  pre-emption,  whether  surveyed 
or  unsurveyed,  J^he  mineral  lands  are  excepted,  in  express  terms,  from 
this  right  and  from  public  sala 

We  say  that  this  introduced  a  new  principle  in  pre-emption  law,  for 
except  in  a  very  few  cases,  no  right  of  pre-emption  had  before  existed 
until  the  lands  were  surveyed,  so  that  the  pre-emptor  could  designate 
by  the  description  of  the  Congressional  survey  the  precise  land  to  which 
his  pre-emption  attached. 

But  this  right  of  pre-emption,  on  unsurveyed  lands,  was  by  this 
statute  to  last  but  one  year,  and  so  careftd  was  Congress  to  protect 
mineral  land  from  sale  and  from  pre-emption  that,  as  we  have  already 
shown  by  the  proviso  to  section  three  of  the  act,  the  surveyors  were 
forbidden  to  extend  their  surveys  over  mineral  lands. 

The  effect  of  this  was  as  Congress  intended  it  should  be,  tiiat  as  no 
surveys  could  be  made  of  mineral  lands  until  further  order  of  Congress, 
there  could  be  no  sale,  pre-emption,  or  other  title  acquired  in  mineral 
lands  until  Congress  had  provided  by  law  for  their  disposition.  The 
purpose  of  these  provisions  was  undoubtedly  to  reserve  these  lands,  so 
much  more  valuable  than  ordinary  public  lands,  and  the  nature  of  which 
suggested  a  policy  different  from  other  lands  in  their  disposal,  for  such 
measures  in  this*  respect  as  the  more  matured  wisdom  of  that  body 
which  by  the  Constitution  is  authorized  to  dispose  of  the  territory  or 
other  property  of  the  United  States,  should  afterwards  devise. 

It  is  a  strong  corroboration  of  this  view  that  Congress  in  the  section 
(12)  of  this  same  statute,  giving  the  State  seventy-two  sections  for  a 
seminary  of  learning,  declares  that  no  mineral  lands  shall  be  taken  under 
the  grant,  and  makes  the  same  reservation  of  its  mineral  lands  in  the 
grant  for  the  erection  of  pubUc  buildings  in  the  State. 

We  fjid  a  similar  provision  in  the  grant  to  the  Pacific  Bailroad  Com- 
panies, whose  road  it  was  known  would  pass  through  some  of  these 
mineral  regions.  By  the  fourth  section  of  the  act  of  1864^  (13  U.  S. 
Statutes,  358,)  it  is  declared  that  neither  that  act  nor  the  act  of  1862 


JUDICIAL  DEOI8IOK8.  488 

shall  be  held  to  include  in  the  grant  ''any  gOYemment  resexration  or 
mineKd  lands,  or  the  improTementa  of  anj  bonchflde  settler  on  any  lands, 
returned  or  denominated  mineral  lands.'' 

Ab  we  have  ahready  said,  Congress,  after  keeping  this  matter  in  abey- 
ance about  sixteen  years,  enacted  in  1866  a  complete  system  for  the  sale 
and  other  regulation  of  its  mineral  land  so  totally  different  from  that 
which  goTems  other  pubUc  lands  as  to  show  that  it  could  never  have 
been  intended  to  submit  them  to  the  ordinary  laws  for  disposing  of  the 
territory  of  the  United  States. 

Taking  into  consideration  what  is  well  known  to  hare  been  the  hesi- 
tation and  difficulty  in  the  minds  of  Congressmen  in  dealinfi^  with  these 
mineral  lands,  the  manner  in  which  the  question  was  suddenly  forced 
upon  them,  the  uniform  reservation  of  them  from  survey,  from  sale, 
from  pre-emption,  and  above  all  from  grants,  whether  for  railroads,  public 
buildings,  or  other  purposes,  and  looking  to  the  fact  that  from  all  the 
grants  made  in  this  act  they  are  reserved,  one  of  which  is  for  school  pur^ 
poses  besides  the  16th  and  36th  sections,  we  are  forced  to  the  conclusion 
that  Congress  did  not  intend  to  depart  from  its  uniform  poUcy  in  this 
respect  in  the  grant  of  those  sections  to  the  State. 

It  follows  from  the  finding  of  the  court  and  the  undisputed  facts  of 
the  case,  that  the  land  in  controversy,  being  mineral  land,  and  well 
known  to  be  so  when  the  surveys  of  it  were  made,  did  not  pass  to  the 
State  under  the  school-section  grant. 

It  seems  equally  clear  to  us  that  the  land  is  excepted  from  the  grant 
by  the  terms  of  the  seventh  section  of  the  act  of  1853. 

In  the  case  of  Sherman  vs.  Buick,  (93  U.  S.  R,  209,)  we  have  said  in  refer- 
ence to  this  section  that  it  was  unnecessary  to  decide  whether  the  improve- 
ments f  oimd  on  the  land  when  the  survey  was  made  and  the  character  of  the 
person  owning  them  should  be  in  all  respects  those  which  are  prescribed 
by  the  general  pre-emption  law.  We  are  now  satisfied  that  this  section 
prescribes  its  own  rules  on  that  subject,  and  that  whenever,  at  the  time 
these  sections  are  ascertained  by  the  government  survey,  there  is  either 
a  dwelling-house  or  the  cultivation  of  any  portion  of  the  land,  on  which 
some  one  is  residing  and  is  asserting  claim  to  it,  the  title  of  the  State 
does  not  vest,  but  the  alternative  right  to  other  land  as  indemnity  does. 
It  is  only  necessary  to  look  to  what  we  have  said  in  Sherman  vs.  Buick, 
of  the  fact  that  Congress  had  in  view  the  rapid  settlement  of  the  coun- 
try, and  the  long  time  which  might  elapse  before  it  could  be  known  by 
actual  survey  where  these  school  sections  would  be  found,  to  see  that  a 
liberal  construction  must  be  given  to  the  language  by  which  Congress 
expresses  its  purpose  to  protect  these  settiements,  buildings,  and  culti- 
vations, and  uiat  we  have  no  right  to  add  other  qualifying  incidents  to 
the  exercise  of  this  right  than  those  found  in  the  statute.  These  are  not 
the  same  required  under  the  general  pre-emption  law,  and  we  have  no 
authority  to  import  the  latter  into  the  new  statute. 

Some  of  the  expressions  found  in  Sherman  vs.  Buick,  and  in  the  ISa- 
toma  Water  Co.  vs  Bugby,  (96  U.  S.  R,  165,)  are  supposed  by  counsel  to 
convey  a  different  meaning ;  but  in  the  use  of  the  words  pre-emption  and 
pre-empter,  in  reference  to  this  section  of  the  stattUe,  it  was  not  de- 
signed te  imply  all  that  was  meant  by  those  terms  in  the  act  of  1841 
and  ite  amendatory  adjuncte,  but  to  convey  the  idea  of  a  settiement  and 
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a  settler  according  to  the  terms  of  the  statute  under  consideration.  Nor 
is  there  anything  in  the  principle  aonounced  in  the  latter  case,  that 
where  a  settler  abandons  his  claim  to  hold  the  land  against  the  State  bj 
virtue  of  such  settlement  or  improvement,  and  acknowledges  the  title  of 
the  State  by  purchase,  that  his  improvement  or  settlement  cannot  be  set 
up  by  a  third  person  to  defeat  the  title  of  the  State  recognized  by  the 
United  States,  which  conflicts  with  what  we  have  just  said,  or  with  the 
defendants'  rights  in  the  present  case.  Here  the  settlement,  building, 
and  cultivation  have  been  continuous  for  twenty  years,  with  constant 
assertion  of  claim.  The  same  parties  or  their  privies  are  stiU  claiming 
it  None  of  them  have  accepted  title  under  the  State,  or  acknowledged 
its  right  to  the  land.  The  government  of  the  United  States  has  given 
them  a  patent  founded  on  this  very  possession,  use,  and  occupation. 
Nothing  in  that  opinion  justifies  the  construction  placed  upon  it  by 
counsel,  and  the  easels  clearly  inapplicable  to  the  one  before  us. 

We  are  of  opinion  that  ike  settlement,  buildixig,  and  cultivation, 
found  as  facts  by  the  circuit  court,  bring  the  case  within  the  provisions 
of  the  seventh  section  of  the  act  of  1853,  and  necessarily  render  void 
the  title  asserted  imder  the  State  bv  plaintiff. 

It  follows  that  the  judgment  of  the  circuit  court  is  right,  and  it  is 
accordingly  affirmed. 

SUPEEME  COURT  OF  THE  UNITED  STATES. 
HEYDBM7SLDT  V8.    DANET  GOLD  JJXD   SILVEB  MIMING  COMPAinr. 

School  sections  in  Nwada.-^ki  the  time  of  the  passage  of  the  Nevada  enabling 
act,  approved  March  21,  1864,  (13  Stat.,  dO,)  sections  16  and  36,  in  the  sevend 
townuiips,  had  not  been  surveyed,  nor  had  Congress  then  made,  or  authorised 
to  be  made,  any  disposition  of  the  public  domain  within  the  limits  of  NeTada. 

State  ofNmxida  to  receive  compensation  for  lost  sd^L  sections.— ThQ  words  of  present 
grant  in  the  seventh  section  of  that  act  are  restrained  by  words  of  qualifloation, 
which  were  intended  to  protect  the  proposed  new  State  against  loss  that  might 
happen  through  the  subsequent  action  of  Congress  in  selling  or  disposing  of  the 
public  domain.  If  by  such  sale  or  disposal  &e  whole,  or  any  part  of  the  six- 
teenth or  thirty-sixth  section  in  any  township,  was  lost  to  the  State,  she  was  to 
be  compensated  by  other  lands  equivalent  thereto,  in  legal  subdivisions  of  not 
less  than  one-quarter  section  each. 

Wh&n  mineral  claimants  right  is  superior  to  State  daiman^s.-^k  qualified  person 
whoee  settlement  on  mineral  lands,  which  embrace  a  part  of  either  of  said  sec- 
tions, was  prior  to  the  survey  of  them  by  the  United  States,  who,  on  complying 
with  the  requirements  of  the  act  of  Congress  approved  July  26, 1866,  (14  Stat., 
251,)  received  a  patent  for  such  lands  from  the  United  States,  has  a  better  title 
thereto  than  has  the  holder  of  an  older  patent  therefor  from  the  State. 

United  States  title  to  mineral  lands  fvoo^numf.— The  legislative  act  of  Nevada  of  Feb- 
ruary 13,  1867,  recognized  the  validity  of  the  claim  of  the  United  States  to  the 
mineral  lands  within  that  State.     (3  Otto,  634.) 

In  error  to  the  supreme  court  of  the  State  of  Nevada. 

Mr.  Justice  Davis  delivered  the  opinion  of  the  court : 
This  is  an  action  of  ejectment  to  recover  a  specific  portion  of  the 
west  half  of  the  southwest  quarter  of  section  sixteen,  township  sixteen, 
range  twenty-one  east,  in  Lyon  county,  Nevada.  The  land  in  controversy 
is  rich  in  minerals,  and  was  not  surveyed  by  the  United  States  until  iht 
year  1867.  Prior  to  the  date  of  the  survey,  or  the  approval  of  it,  the 
defendant's  grantors  and  predecessors  in  interest  had,  for  mining  pur- 
poses,  entered  upon  the  land,  and  claimed  and  occupied  it  according  to 
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the  minmg  laws  and  the  customs  of  miners  in  the  locality.  This  pos- 
sessipn  and  claim  of  ownership  have  been  continuous  and  uninterrupted, 
and  the  defendant  has  expended  over  eighty  thousand  dollars  in  the  con- 
struction of  improvementiB  for  carrying  on  the  business  of  mining  on  the 
land. 

The  plaintiff  claims  title  from  the  State  by  patent  It  is  dated  the 
14th  dfryr  of  July,  1868,  and  was  issued  on  the  assumption  that  sections 
sixteen  and  thirty-six,  whether  surveyed  or  unsurveyed,  and  whether 
containing  minerals  or  not,  were  granted  to  the  State  for  the  support  of 
common  schools  by  the  seventh  section  of  the  Nevada  enabling  act,  ap- 
proved March  21,  1864,  (13  Stat  32.) 

This  interpretation  of  that  act  is  denied  by  the  G^eral  Gk>vemment, 
and  the  defendant  has  a  patent  of  the  2d  of  March,  1874,  from  the  United 
States,  for  the  land  in  controversy,  issued  in  conf ormitv  with  the  laws  of 
Congress  on  the  subject  of  mining.  Which  is  the  better  title,  is  the 
point  for  decision.  It  has  been  the  settled  policy  of  the  government  to 
promote  the  development  of  the  mining  resources  of  the  country,  and  as 
mining  is  the  chief  industry  in  Nevada,  the  question  presented  for  de- 
cision is  of  great  interest  to  the  people  of  that  State. 

The  seventh  section  of  that  act  is  as  follows :  ^'  That  sections  num- 
bered sixteen  and  thirty-six  in  every  township,  and  where  such  sections 
have  been  sold  or  otherwise  disposed  of  by  any  act  of  Congress,  other 
lands  equivalent  thereto,  in  legal  subdivisions  of  not  less  than  one-quarter 
section,  and  as  contiguous  as  may  be,  shall  be,  and  are  hereby  granted 
to  said  State  for  the  support  of  common  schools.  " 

It  is  true  that  there  are  words  of  present  grant  in  this  law,  but  in 
construing  it  we  are  not  to  look  at  any  single  phrase  in  it,  but  to  its 
whole  scope,  in  order  to  arrive  at  the  intention  of  the  makers  of  it. 
'^  It  is  better  always,^'  says  Sharswood,  judge,  '^  to  adhere  to  a  plain 
common-sense  interpretation  of  the  words  of  a  statute,  than  to  apply  to 
them  refined  and  technical  rules  of  grammatical  construction."  (Gyges' 
Estate,  65  Pa.  State,  312.) 

If  a  literal  interpretation  of  any  part  of  it  would  operate  imjustly  or 
lead  to  absurd  results,  and  be  contrary  to  the  evident  meaning  of  the 
act  taken  as  a  whole,  it  will  be  rejected.  And  there  is  no  better  wav  of 
discovering  the  true  meaning  of  a  law,  when  there  are  expressions  m  it 
which  are  rendered  ambiguous  by  their  connection  with  other  clauses, 
than  by  considering  the  necessity  for  it  and  the  causes  which  induced 
the  legislature  to  pass  it.  With  these  rules  as  our  guide  it  is  not  diffi- 
cult, we  think,  to  give  a  true  construction  to  the  law  in  controversy. 

Congress,  at  the  time,  was  desirous  that  the  people  of  the  Territory 
of  Nevada  should  form  a  State  government  and  come  into  the  Union. 
The  terms  on  which  this  admission  could  be  obtained  were  proposed, 
and,  as  was  customary  in  the  enabling  acts  for  new  States,  the  particular 
sections  of  the  public  lands  to  be  donated  to  the  State  for  tiie  use  of 
common  schools  were  specified.  These  sections  had  not  been  surveyed, 
nor  had  Congress  then  made,  or  authorized  to  be  made,  any  disposition 
of  the  public  lands  within  the  Territory  of  Nevada. 

But  this  condition  of  things  did  not  stand  in  the  way  of  Congress 
making  proper  provision  on  the  subject.  Some  provision  was  necessary 
in  order  to  place  Nevada  in  this  respect  on  equal  footing  with  States  re- 
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eentlj  admitted.  But  the  people  were  not  interested  in  getting  the  iden- 
tical sixteenth  and  thirty-sixth  sections  in  every  township.  Indeed,  it 
could  not  be  known  until  after  survey  where  these  sections  would  Ml, 
and  a  grant  of  quantity  put  Nevada  in  as  good  a  condition  as  other 
States  which  had  received  the  benefit  of  this  bounty.  A  grant  operating 
at  once  and  attaching  prior  to  the  surveys  by  the  United  States,  would 
deprive  Congress  of  the  power  of  disposing  of  any  part  of  the  public 
domain  until  there  was  a  segregation  by  survey  of  tiie  land  granted.  In 
the  meantime  further  improvements  would  be  arrested,  and  the  persons 
who,  before  the  surveys  were  made  had  occupied  and  improved  the 
country,  would  lose  their  possessions  and  labor,  in  case  it  turned  out 
that  they  had  settled  upon  the  granted  lands.  Congress  was  fully  ad- 
vised of  the  condition  of  a  new  community  like  Nevada ;  of  the  evil  effects 
of  such  legislation  upon  its  prosperity,  and  of  all  antecedent  legislation 
upon  the  subject  of  the  pubHc  lands  within  the  bounds  of  the  proposed 
new  State.  In  the  light  of  this  information,  and  surrounded  by  these 
circumstances,  Congress  made  the  grant  in  question.  That  it  is  ambig- 
uous is  very  clear,  for  the  different  parts  of  it  cannot  be  reconciled,  if 
the  words  used  are  to  receive  their  usual  meaning.  Schulenbeig  vs. 
Harriman  (21  Wallace,  44)  establishes  the  rule  that  *' unless  there  are 
other  clauses  in  a  statute  restraining  the  operation  of  words  of  present 
grant,  these  must  be  taken  in  their  naturcd  sense."  This  is  a  correct 
rule,  and  we  do  not  seek  to  depart  from  it,  but  there  are  words  of  qual- 
ification in  this  grant. 

And  these  words  restrict  the  operation  of  the  words  of  present  grant 
If  their  literal  meaning  be  taken,  they  refer  to  past  transactions ;  but 
evidently  they  were  not  used  in  tliis  sense,  for  there  had  been  no  lands 
in  Nevada  sold  or  disposed  of  by  any  act  of  Congress,  and  why  indem- 
nify the  State  against  a  loss  that  could  not  occur?  There  could  be^o 
loss,  and  there  was  no  occasion  of  making  provision  for  substituted 
lands,  if  the  grant  took  effect  absolutely  on  the  admission  of  the  State 
into  the  Union,  and  the  title  to  the  lands  then  vested  in  the  State.  Con- 
gress cannot  be  supposed  to  have  intendiad  a  vain  thing,  and  yet  it  is 
quite  certain  that  the  language  of  the  qualification  was  intended  to  pro- 
tect the  State  against  a  loss  that  might  happen  through  the  action  of 
Congress  in  selling  or  disposing  of  the  public  domain.  It  could  not,  as 
we  have  seen,  apply  to  past  sales  or  dispositions,  and  to  have  any  effect 
at  all  must  be  held  to  apply  to  the  future. 

This  interpretation,  although  seemingly  contrary  to  the  letter  of  the 
statute,  is  within  its  reason  and  spirit.     It  accords  with  a  wise  public 
policy,  gives  to  Nevada  all  she  has  any  right  to  ask  for,  and  acquits  Con- 
gress of  passing  a  law  which  in  its  effects  would  be  unjust  to  ttie  people 
of  the  Territory.     Besides,  no  other  construction  is  consistent  with  the 
statute  as  a  whole,  and  this  alone  answers  the  evident  intention  which 
the  makers  of  it  had  in  view,  and  this  was  to  grant  to  the  State  in 
prcesenti  a  quantity  of  land  equal  in  amount  to  the  16th  and  36th  see- 
tions,  the  grant  to  take  effect  when  the  status  of  the  lands  vras  fixed  by 
survey  and  they  were  capable  of  identification.     Congress,  however,  re- 
served imtil  tlus  was  done  the  power  of  disposition,  and  if  in  the  extf- 
else  of  this  power  the  whole  or  any  part  of  a  16th  or  36th  section  had 
been  disposed  of,  the  State  was  to  be  compensated  by  other  lands  equal 
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in  quantity  and  as  near  as  may  be  in  quality.  By  this  means  the  State 
was  indemnified  against  loss,  and  the  people  ran  no  risk  of  losing  the 
labor  of  years.  TVhile  the  State  suffered  no  injury,  Congress  was  left 
free  to  dispose  of  the  public  domain  in  any  way  it  saw  fit,  to  promote 
the  interests  of  the  people. 

It  is  argued  that,  conceding  the  construction  given  this  grant  to  be 
correct,  this  defence  cannot  be  sustained,  because  the  land  in  controversy 
was  not  actually  sold  by  direction  of  Congress  until  after  this  survey. 
This  position  ignores  a  famihar  rule  in  the  construction  of  statutes,  that 
they  mast  be  so  construed  as  to  admit  all  parts  of  them  to  stand  if  possi- 
ble.    (Bouvier's  Institutes,  p.  42,  sec.  7.) 

The  language  used  is,  "sold  or  otherwise  disposed  of  by  any  act  of 
Congress,"  and  the  point  made  by  the  plaintiff  would  reject  a  part  of 
these  words  from  the  statute. 

To  limit  the  qualification  to  the  grant  in  this  way  would  defeat  one 
of  the  main  purposes  Congress  had  in  view.  Congress  knew,  as  did  the 
whole  country,  that  Nevada  was  possessed  of  great  mineral  wealth,  and 
that  mineral  lands  should  be  disposed  of  differently  from  those  which 
were  fit  only  for  agriculture.  No  method  for  doing  this  had  then  been 
provided,  but  Congress  said  to  the  people  of  the  Territory,  "You  shall, 
if  you  decide  to  come  into  the  Union,  have  for  the  use  of  schools  a  quan- 
tity of  land  equal  to  two  sections  in  every  township,  and  the  identical 
sections  themselves,  if  on  survey  no  one  else  has  any  claim  to  them ;  but 
until  this  decision  is  made  and  the  lands  surveyed,  we  reserve  the  right 
either  to  sell  them  or  dispose  of  them  in  any  other  way  that  commends 
itself  to  our  judgment."  This  right  of  disposition  is  subject  to  no  lim- 
itations, and  the  wisdom  of  not  surrendering  it  is  apparent.  The  whole 
country  is  interested  in  the  development  of  its  mineral  wealth,  and  to 
laccomplish  this  object  adequate  protection  was  required  for  those  en- 
gaged in  this  business.  This  protection  was  furnished  by  the  act  of 
Congress  of  July  26,  1866,  (14  IJ.  S.  Stats.,  p.  251,)  which  was  passed  be- 
fore the  land  in  controversy  was  surveyed.  This  act  disposes  of  the 
mineral  lands  of  the  United  States  to  actual  occupants  and  claimants, 
and  provides  a  method  for  the  acquisition  of  title  from  the  United  States. 
And  these  defendants  occupied  the  land  prior  to  the  survey  and  were 
entitled  to  purchase,  and  the  patent  subsequentlv  obtained  from  the  gov- 
ernment rcJates  back  to  the  time  of  the  original  location  and  entry,  and 
perfects  their  title. 

These  views  dispose  of  this  case,  but  there  is  another  ground  equally 
conclusive.  Congress,  on  the  4th  of  July,  1866,  (14  Stat.,  p.  85,)  passed 
an  act  concerning  lands  granted  to  the  State  of  Nevada,  and  among 
other  things,  reserved  from  sale  all  mineral  lands  in  the  State,  and  au- 
thorized the  lines  of  surveys  to  be  changed  from  rectangular,  so  as  to  ex- 
clude them.  This  was,  doubtiess,  int^ded  by  Congress  as  a  construc- 
tion of  the  grant  in  this  case ;  but  whether  that  construction  be  correct 
or  not,  and  whatever  may  be  the  effect  of  the  grant  in  its  original  shape, 
it  was  clearly  competent  for  the  grantee  to  accept  it  in  its  modified  form, 
and  agree  to  any  construction  put  upon  it  by  the  grantor.  The  State, 
through  its  legislature,  (see  act  of  February  13, 1867,)  ratified  the  con- 
struction given  to  it  by  Congress,  and  accepted  it  with  the  conditions 
annexed. 
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We  agree  with  the  supreme  court  of  Nevada,  that  this  aooeptanoe 
'^  was  a  recognition  by  the  legislature  of  the  State  of  the  validity  of  the 
daim  made  by  the  government  of  the  United  States  to  the  mineral 
lands." 

It  is  objected  that  the  constitution  of  Nevada  inhibited  such  legisla- 
tion, but  the  supreme  court  of  the  State,  in  the  case  we  are  reviewing, 
held  that  it  did  not,  (10  Nevada  Reports,  p.  814,)  and  we  think  their  rea- 
soning on  this  subject  is  conclusive. 

We  see  no  error  in  the  record,  and  the  judgment  is  affirmed. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

FOBBSS  VB.  ORA.0ET. 

^Eaatratted  ore  U  pergonal  property^  and  taxaMe, — Although  the  title  to  mineral  lands 
may  remain  in  the  United  States,  the  ores,  when  dug  or  detached  ftom  the  lands 
imder  a  mining-olaim,  are  free  from  any  lien,  claim,  or  title  of  the  United  States, 
and,  becoming  personal  property,  are  as  such  subject  to  State  taxation  in  like 
manner  as  other  personal  property. 
SetiUon  6,  act  of  Febrtuvry  28,  1871,  of  Nevada  legiilaiure,  eomtrued—Minm  and 
rnirdng-ciUwnM  dUtingttithad. — The  words  **  mines  or  mining-dums,"  in  Ihe  sixth 
section  of  the  act  of  the  legislature  of  Nevada  of  February  28,  1871,  imposing  a 
tax  upon  such  ores,  and  making  it  "  a  lien  on  the  mines  or  mining-claims  from 
which  the  ores  or  minerals  bearing  gold  or  silver  are  extracted  for  redaction," 
were  eTidently  intended  to  distinguish  between  cases  in  which  the  miner  is  the 
owner  of  the  soil,  and  therefore  has  a  perfect  title  to  the  mine,  and  tiiose  in 
which  he  works  under  a  mining-claim,  the  title  to  the  land  remaining  in  the 
United  States.  In  the  first  case,  the  tax  is  a  valid  lien  on  the  mine  itsMf ;  hot 
in  the  second  only  upon  his  possessory  right,  under  existing  laws  and  regula- 
tions, to  work  and  explore  the  mine.  Such  a  claim  is  property  in  the  fullest 
sense  of  the  word.  It  is  subject  to  a  lien  for  taxes,  and  may  be  sold  for  non- 
payment of  them,  without  infringing  the  title  of  the  United  States.  (4  Otto,  762.) 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district  of  Nevada. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court.  • 

This  was  a  suit  brought  by  appellant  to  enjoin  the  collector  of  taxes 
for  Storey  county,  Nevada,  from  collecting  a  tax  imposed  by  the  law  of 
that  State  upon  the  property  of  the  Consolidated  Virginia  MQning  Com- 
pany, the  appellant  b^g  a  stockholder  in  the  company  and  an  alien, 
subject  of  the  Queen  of  Great  Britain.  The  tax  is  by  the  State  statute 
imposed  upon  the  proceeds  of  the  mine  worked  by  the  corporation,  aad 
is  resisted  on  the  ground  that  the  title  to  the  land  from  which  the  min- 
eral is  taken  is  in  tiie  United  States,  and  it  is  not  for  that  reason  liable 
to  State  taxation. 

The  case  is  prepared  and  submitted  to  us  on  printed  argument  in 
the  very  last  days  of  the  term,  and  we  are  urged  to  decide  it  on  me  ground 
that  it  involves  a  question  of  vast  interest  to  all  the  mining  operations 
in  the  Pacific  States,  and  is  of  vital  importance  to  the  State  of  Nevada, 
as  it  affects  her  largest  source  of  revenue.  In  view  of  its  impartanoe, 
we  should  postpone  the  decision  until  next  term,  if  the  questions  pre- 
sented were  either  doubtful  or  difficult  of  solution.  We  think  a  veij 
few  words — all  we  can  give  to  the  subject  at  this  late  day — ^will  show 
that  it  is  neither. 

It  is  very  true  that  Congress  has  by  statutes  and  tacit  consent  per- 
mitted individuals  and  corporations  to  dig  out  and  convert  to  their  own 
use  the  ores  containing  uie  precious  metals,  which  are  found  in  the 
lands  belonging  to  the  government,  vdthout  exacting  or  receiving  anr 
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compensation  for  those  ores,  and  without  requiring  the  miner  to  buy  or 
pay  for  the  land.  It  has  gone  further,  and  recognized  the  possessdry 
rights  of  these  miners  as  ascertained  among  themselves  by  the  rules 
which  have  become  the  laws  of  the  mining-districts  as  regards  mining- 
claims.  (See  Beyised  Statutes,  Title  XXXTT,  chap,  six,  sees.  2318  to  2352.) 
But  in  doing  this  it  has  not  parted  with  the  titiie  to  the  land,  except  in 
cases  where  the  land  has  been  sold  in  accordance  with  the  provisions  of 
the  law  on  that  subject.  If  the  tax  of  the  State  of  Nevada  is  in  point 
of  fact  levied  on  this  property  right  of  the  United  States,  we  %re  bound 
by  our  previous  decisions  and  by  sound  principle  to  hold  that  it  is  void. 
If,  on  the  other  hand,  it  is  levied  on  property  of  the  miner,  and  may  be 
collected  without  affecting  or  embarassing  the  title  of  the  United  States 
to  property  which  belongs  to  that  government,  then  there  is  no  ground 
for  interference  with  the  processes  of  the  State  in  its  collection.  A  few 
extracts  from  the  statute  of  Nevada,  showing  the  nature  and  character 
of  the  property  on  which  the  contested  tax  is  imposed,  and  the  manner 
of  its  enforcement  and  collection,  will  enable  us  to  decide  whether  it 
belongs  to  the  one  or  the  other  of  these  classes.  We  copy  here  the  im- 
portant sections  of  the  act  of  February  28,  1871,  imposing  this  tax: 

''  Section  1.  All  ores,  tailings,  and  mineral-bearing  material,  of  whatever 
character,  shall  be  assessed  for  purposes  of  taxation  for  State  and  county 
purposes  in  the  following  manner:  From  the  gross  yield,  return,  or 
value  of  all  ores,  tailings,  or  mineral-bearing  matenal  of  whatever  charac- 
ter, there  shall  be  deducted  the  actual  cost  of  extracting  said  ores  as 
minerals  from  the  mine,  the  actual  cost  of  saving  said  tailings,  the  ac- 
tual cost  of  transportation  of  said  ores,  mineral-bearing  material,  or  tail- 
ings, to  the  place  of  reduction  or  sale,  and  the  actual  cost  of  such  reduc- 
tion or  sale,  and  the  remainder  shall  be  deemed  the  net  proceeds,  and 
shall  be  assessed  and  taxed  as  provided  for  in  this  act :  jProvided,  That 
in  no  case  whatsoever  shall  the  whole  amount  of  deductions  allowed  to 
be  made  in  this  section  from  the  gross  yield,  return,  or  value  of  said  ore, 
mineral-bearing  mateiial,  or  tailings  exceed  the  percentage  of  gross 
yield,  value,  or  return  of  such  ore,  mineral,  or  tailings,  as  hereinafter 
speciJSed ;  on  all  ores,  tailings,  or  mineral-bearing  material,  the  gross 
yield  or  value  of  which  is  tw^ve  dollars  per  ton  or  less,  the  whole  amount 
of  deductions  shall  not  exceed  ninety  per  cent,  of  such  gross  yield,  re- 
turn,  or  value ;  on  aU  ores,  tailings,  or  mineral-bearing  material,  Le  «08S 
yield,  value,  or  returns  of  which  is  over  twelve  and  under  uiirty 
dollars  per  ton,  the  whole  amount  of  deductions  shall  not  exceed  eighty 
per  cent,  of  such  gross  yield,  value,  or  return ;  on  all  ores,  tailings,  or 
mineral-bearing  material,  the  gross  yield,  return,  or  value  of  which  is 
over  thirty  dollars  and  less  than  one  hundred  dollars  per  ton,  the  whole 
amount  of  deductions  shall  not  exceed  sixty  per  cent,  of  such  gross  yield, 
value,  or  return ;  on  all  ores,  tailings,  or  mineral-bearing  material,  the 
gross  yield,  return,  or  value  of  whi(£  is  one  hundred  dolmrs  per  ton,  or 
over,  the  whole  amount  of  deductions  shall  not  exceed  fifty  per  cent,  of 
such  gross  vield,  return,  or  value :  JProvided^  That  an  additional  ex- 
emption of  nf teen  dollars  per  ton  may  be  allowed  on  all  ores,  tailings,  or 
minerals  worked  by  the  Freiburg  process. 

^'Sso.  2.  It  shall  be  the  duty  of  the  several  county  assessors  within 
this  State  to  compare  and  complete  quarterly,  on  or  before  the  second 
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Monday  in  February,  May,  August,  and  November  in  each  year,  a  tax 
list,  or  assessment  roll,  of  the  proceeds  of  the  mines,  sQphabetically  ar- 
ranged, in  a  book  furnished  them  by  the  board  of  county  commissionera 
for  that  purpose,  in  which  book  shall  be  listed  or  assessed  the  proceeds 
of  all  mines  in  their  respective  counties,  as  provided  in  this  act" 

^^Sbc.  6.  Every  tax  levied  under  the  authority  or  provision  of  this  act, 
on  the  proceeds  of  the  mines,  is  hereby  made  a  lien  on  the  mines  or 
mining-claims  from  which  ores  or  minerals  bearing  gold  or  silver,  or 
either,  oi*  any  other  valuable  metal  is  extracted  for  reduction,  which  lien 
shall  attach  on  the  first  days  of  January,  April,  July,  and  October  of 
each  year,  for  the  quarter  year  commencing  on  those  days  respec- 
tively ;  and  shall  not  be  satisfied  or  removed  untU  the  taxes,  as  provided 
in  this  act,  on  the  proceeds  of  the  mines,  are  all  paid,  or  the  title  to  said 
mines  or  mining-claim  is  absolutely  vested  in  a  purchaser,  under  a  sale 
for  the  taxes  levied  on  the  proceeds  of  such  mines  or  mining-claims." 

"Seo.  10.  The  collection  of  the  tax  authorized  to  be  levied  under  this 
act  shall  be  enforced  in  the  same  manner  in  which  the  tax  on  any  other 
kind  of  personal  property  is  enforced  and  collected." 

What  this  manner  of  enforcement  is,  is  to  be  found  in  sec.  110  of  a 
previous  statute,  which  reads  as  follows : 

'^  At  any  time  while  the  assessment  roll  of  any  quarter  is  in  the  hands 
of  the  assessor  for  collection,  the  assessor  may  seize  upon  the  personal 
property,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  taxes 
and  costs,  of  any  person,  firm,  corporation,  association,  or  company,  who 
shall  neglect  or  refuse  to  pay  such  taxes  for  one  week  after  such  demand 
of  the  assessor  or  his  deputy,  and  shall  post  a  notice  of  such  seizure, 
with  a  description  of  the  property,  and  the  time  and  place  whereon  it 
will  be  sold,  in  three  pubHc  places  in  the  township  or  precinct  where  it 
IB  seized,  and  shall  at  the  expiration  of  five  days  proceed  to  sell  at  pub- 
Hc auction,  at  the  time  and  place  mentioned  in  the  notice,  to  the  hi^est 
bidder  for  cash,  a  sufficient  quantity  of  such  property  to  pay  the  taxes 
and  costs  incurred." 

From  the  first  section  of  the  statute  we  ascertain  what  it  is  that  is 
taxed,  namely,  all  the  ores,  tailings,  or  mineral-bearing  material  of  what- 
ever character,  after  deducting  the  actual  cost  of  extracting  said  ores  as 
mineral  from  the  mines  and  other  expenses,  such  as  transporting  them 
to  the  place  of  reduction,  etc. 

From  this  it  is  clear  that  it  is  the  ore  after  it  has  been  separated  from 
the  bed  in  which  it  is  found,  and  its  proceeds  and  products,  which  are 
taxed,  and  not  the  ore  or  mineral  in  the  earth.  Indeed,  this  latter  idea 
is  not  advanced  by  any  one,  and  it  would  be  preposterous. 

As  we  construe  the  statutes  of  the  United  States  azid  the  recognized 
rule  of  the  government  on  this  subject,  the  moment  this  ore  becomes  de- 
tached from  the  soil  in  which  it  is  embedded  it  becomes  personal  pi^p- 
erty,  the  ownership  of  which  is  in  the  man  whose  labor,  capital,  and  skill 
has  discovered  and  developed  the  mine  and  extracted  the  ore  or  other 
mineral  product.  It  is  then  free  from  any  lien,  claim,  or  title  of  the 
United  States,  and  is  rightfully  subject  to  taxation  by  the  State,  as  any 
other  personal  property  is. 

The  truth  of  this  proposition  is  too  obvious  to  need  or  admit  of  iDub- 
tration  or  elaboration,  and,  as  we  have  already  said,  the  pressure  of  bus- 
iness does  not  admit  of  ii 
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In  regard  to  the  taxing  of  this  personal  property,  and  the  mode  of 
collecting  it  by  sale  as  provided  in  the  section  last'cited,  it  does  not  seem 
to  us  that  there  can  be  any  reasonable  ground  for  asserting  that  the 
United  States  has  any  interest  in  the  tax  or  in  the  sale  of  the  property  taxed. 
It  is,  however,  urged  with  more  show  of  reason,  that  section  six,  which 
nukkes  this  tax  ^'a  lien  on  the  mines  or  mining-claims  from  which  the 
ores  or  minerals  bearing  gold  or  silver  are  extnicted  for  reduction,*'  is  an 
interference  with  the  right  of  property  of  the  government  in  the  lands  in 
which  the  mineral  remains  unextracted. 

An  examination  of  the  language  we  have  quoted  will  show  that  it  was 
carefully  prepared  to  avoid  this  objection,  and  we  think  it  does. 

The  use  of  the  words  "  mines  or  mining-claims  '*  is  evidently  intended 
to  distinguish  between  the  cases  in  which  the  miner  is  the  owner  of  the 
soil,  and  therefore  has  perfect  title  to  the  mine,  and  those  in  which  the 
miner  does  not  have  title  to  the  soil,  but  works  the  mine  under  what  is 
well  known  in  the  mining-districts,  and  what  is,  as  we  have  said,  recog- 
nized by  the  act  of  Congress,  as  a  mining-claim.  In  the  first  case,  the 
statute  makes  the  tax  a  lien  on  the  mine,  because  the  title  to  the  mine 
is  in  the  person  who  owes  and  should  pay  the  tax.  In  the  other,  the 
tax  is  a  lien  only  on  the  claim  of  a  miner ;  that  is,  on  his  possessory 
right  to  explore  and  work  the  mine  under  the  existing  laws  and  regula- 
tions on  the  subject. 

In  the  former  case,  of  course,  the  United  States  has  no  interest  to  be 
protected,  and  the  State  is  at  liberty  to  declare  and  enforce  such  a  lien 
for  her  taxes.  In  the  latter,  also,  such  right  as  the  mining  laws  allow 
and  as  Congress  concedes  to  develop  and  work  the  mines,  is  property  in 
the  miner,  and  property  of  great  value.  That  it  is  so  is  shown  most 
clearly  by  the  conduct  of  the  mining  corporation,  in  whose  interest  this 
stiit  is  brought,  which,  for  the  purpose  of  evading  this  tax,  permits  its 
investment  in  this  mine,  said  to  be  worth  from  fifty  to  a  hundred  mil- 
lions of  dollars,  to  rest  on  this  claim,  this  mere  possessory  right,  when 
it  could,  at  a  ridiculously  small  simi  compared  to  the  value  of  the  mine, 
obtain  itie  government's  title  to  the  entire  land,  soil,  mineral,  and  alL 
Those  claims  are  the  subject  of  bargain  and  sale,  and  constitute  very 
largely  the  wealth  of  the  Pacific  Coast  States.  They  are  property  in 
i^e  fullest  sense  of  the  word,  and  their  ownership,  transfer,  and  use  are 
governed  by  a  well-defined  code  or  codes  of  law,  and  are  recognized  by 
the  States  and  the  Federal  Oovemment.  This  claim  may  be  sold,  trans- 
ferred, mortgaged,  inherited,  without  infringing  the  title  of  the  United 
States.  Why  may  it  not  also  be  made  subject  to  a  ^en  for  taxes,  and 
the  claim,  such  as  it  is,  recognized  by  statute,  be  sold  to  enforce  the 
lient  We  see  nothing  in  principle  or  in  any  interest  which  the  Unit^ 
States  has  in  the  land  to  prevent  it. 

We  are  of  ii^e  opinion  that  the  decree  of  the  circuit  court  dismissing 
the  bill  of  appellant  on  demurrer  was  right ;  it  is  therefore  affirmed. 

Mr.  Justice  Field  took  no  part  in  the  decision  of  this  case. 

SUPREME  OOUET  OF  THE  UNITED  STATES. 

JENNISON,    SXXOUTOB   OF   TITGOMB,    V8»    KIBE. 

RighU  of  cwnen  of  canah  and  dUehn. — The  ninth  seoMon  of  the  act  of  Oongres  of 
July  26,  1866,  **  granting  the  right  of  way  to  ditoh  and  oanal  ownen  over  the 
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pnblic  lands,  and  for  other  purposes/*  enacted :  *'  That  whenever,  by  prioritjof 
possession,  rights  to  the  use  of  water  for  mining,  agrioultoral,  manufaotuzing, 
or  other  purposes,  have*  Tested  and  accrued,  and  ue  same  are  recognized  and  ac- 
knowled  by  the  local  customs,  laws,  and  the  decisions  of  courts,  the  possessore 
and  owners  of  snch  vested  rights  shall  be  maintained  and  protected  in  the  same ; 
aod  the  right  of  way  for  the  oonstraotion  of  ditches  and  canals,  for  the  parposes 
aforesaid,  is  hereby  acknowledged  and  confirmed :  Provided,  howeoer.  That  when- 
ever, after  the  passage  of  this  act,  any  person  or  persons  shall,  in  the  oonstnic- 
tiou  of  any  ditch  or  canal,  injure  or  damage  the  possession  of  any  settler  on  the 
public  domain,  the  party  committing  such  injary  or  damage  shall  be  liable  to 
the  party  injured  for  snch  injury  or  damage ;  **  Meldy  Ist,  that  this  section  only 
confirmed  to  the  owners  of  water-rights  and  of  ditches  and  canals  on  the  public 
Icrnds  of  the  United  States  the  same  rights  which  they  held  under  the  local  cus- 
toms, laws,  and  decisions  of  the  courts  prior  to  its  passaf^e ;  and,  2d,  that  the 
proviso  conferred  no  additional  rights  upon  the  owners  of  ditches  snbsequentlj 
constructed ;  but  simply  renders  them  liable  to  parties  on  the  public  domain 
whose  possessions  may  be  injured  by  such  constraction. 

The  origin  and  general  character  of  the  cnstomazy  law  of  miners  stated  and  ex- 
plained. 

By  that  law  the  owner  of  a  mining-claim  and  the  owner  of  a  water^right  in  Cal- 
ifornia hold  their  respective  properties  from  the  dates  of  their  appropriation, 
the  first  in  time  being  the  first  in  right ;  but  where  both  riffhts  can  be  enjoyed 
without  interference  with  or  material  impairment  of  ea^  other,  the  enjoy- 
ment of  both  is  allowed. 

By  that  law  a  person  cannot  oonstmct  a  ditch  to  convey  water  across  the  min- 
ing-claim of  another,  taken  up  and  worked  according  to  that  law  before  the  right 
of  way  was  acquired  by  the  ditch  owner,  so  as  to  prevent  the  farther  working  of 
the  claim  in  the  usual  manner  in  which  such  claims  are  worked,  nor  so  as  tocnt 
off  ib.e  use  of  water  previously  appropriated  by  the  miner  for  working  the  claim, 
or  for  other  beneficial  purposes. 

Damage  hy  the  hydratUie  process. — Accordingly,  where  the  owner  of  a  mining-daim 
worked  by  the  method  known  as  *' the  hydraulic  process,"  out  and 'washed  away 
a  portion  of  a  ditch  so  as  to  let  out  the  water  flowing  in  it,  tixe  ditoh  having  been 
BO  constructed  across  the  claim  previously  acquired  as  to  prevent  it  from  be- 
ing further  worked  by  that  method,  and  to  prevent  the  use  of  water  previoosly 
appropriated  by  him ;  Held,  that  the  cutting  and  washing  away  of  the  ditch,  it 
having  been  done  in  order  that  the  claim  might  be  worked  and  the  water  ased 
as  before,  was  not  an  injury  for  which  damages  could  be  recovered. 

Error  to  the  supreme  court  of  California. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

In  1873  the  plaintifTB  testator  constructed  a  ditch  or  canal  in  Placer 
county,  Calif  omia,  to  convey  the  waters  of  a  cafion  and  of  tributary  and 
intermediate  streams,  to  a  niming  locality  known  as  Gleorgia  "RiH,  distant 
about  seventeen  miles,  for  mining,  milling,  and  agricultural  purposes, 
and  for  sale.  The  ditch  was  completed  in  December  of  that  year,  and 
immediately  thereafter  the  waters  of  the  cafion  were  turned  into  it  The 
ditch  had  a  capacity  to  carry  a  thousand  inches  of  water,  and  it  ia  allied 
that  during  the  rainy  season  of  the  year  in  California,  which  extends 
from  about  the  first  of  November  to  the  first  of  April,  the  cafion,  tribu- 
taries, and  intermediate  streams  would  supply  that  quantity,  and  during 
the  dry  season  not  less  than  one  hundred  inches.  The  intention  of  the 
testator,  as  declared  on  taking  the  initiatory  steps  for  their  appropria- 
tion, was  to  divert  two  thousand  inches  of  the  waters  by  means  of  a 
flume  and  ditch. 

In  its  course  to  Oeorgia  Hill,  the  ditch  crossed  a  gulch  or  cafion  in  the 
mountains  known  as  Fulweiler's  gulch,  the  waters  of  which  had  been  ap- 
propriated some  years  before  by  the  defendant,  who  had  oonstmeted 
ditdies  to  receive  and  convey  them  to  a  reservoir,  to  be  used  as  needed. 
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One  of  these  ditches  in  the  gnlch  was  mtersected  by  the  ditch  of  the  tes- 
tator, and  the  waters  which  otherwise  would  have  flowed  in  it  were  di- 
verted to  his  ditch.  The  defendant  thereupon  repaired  and  reopened 
his  own  ditch,  turning  into  it  the  waters  which  had  prerioualy  flowed  in 
it,  and,  in  sodoing  cut  and  washed  awayaportion  of  the  ditch  of  the  tes- 
tator, so  as  to  let  out  the  waters  brought  down  from  the  cafion  above  and 
from  the  intermediate  streams.  It  is  for  alleged  damages  thus  caused  to 
the  testator,  and  to  restrain  the  continuance  of  the  alleged  injury  to  his 
ditch,  and  any  interference  with  its  use,  that  the  present  action  was 
brought 

The  defendant  not  only  justified  the  cutting  of  the  testator's  ditdi  in 
the  manner  stated,  because  necessary  for  the  repair  and  reopening  of 
his  own  ditch,  and  to  retain  the  waters  of  the  gulch  previously  appro- 
priated and  used  by  him,  but  on  the  further  ground  that  the  ditdi  of  the 
testator  traversed  mining-claims  owned  many  years  before  by  him,  or 
those  through  whom  he  derived  his  interest,  and  would  prevent  their 
being  successfully  worked. 

It  appears  from  the  answer,  which  the  court  finds  to  be  correct  in  this 
particular,  that  for  many  years  prior  to  this  action,  the  defendant,  or  his 
grantors  and  predecessors  in  interest,  had  been  in  the  possession  of  a 
portion  of  Fulweiler's  gulch,  extending  from  a  point  about  1,200  feet 
below  the  crossing  of  the  testator's  ditch  to  a  point  about'1,200  feet  above  it, 
including  the  bed  of  the  gulch  and  fifty  feet  of  its  banks  on  each  side; 
that  during  this  period  the  ground  was  continuously  held  and  worked 
for  mining  purposes,  and  as  amiiung-claim,  in  accordance  with  the  usages, 
customs,  and  laws  of  miners  in  force  in  the  district ;  that  in  working  the 
claim  and  extracting  the  gold  the  method  employed  was  what  is  tenned 
'*the  hydraulic  process,"  by  which  a  large  volume  of  water  is  thrown 
with  great  force  through  a  pipe  or  hose  upon  the  sides  of  the  hills,  and 
the  gold-bearing  earth  and  cravel  are  washed  down,  and  the  gold  so 
loosened  that  it  can  be  readuy  separated ;  and  that  the  ditch  of  the  tes- 
tator traversed  the  immediate  front  and  marffin  of  this  gold-bearing  earth 
and  gravel,  rendering  the  same  inacceesiUe  rrom  the  outlets  of  theguldi, 
down  which  they  would  be  washed,  thus  practically  destroying,  if  allowed 
to  retiiain,  the  working  of  the  mining  ground. 

On  the  argument  it  was  admitted  that  the  defendant's  right  of  way  for 
his  ditch  was  superior  to  the  testator's  right  of  way  for  the  one  owned 
by  him,  being  earlier  in  construction,  and  the  waters  of  the  gulch  being 
first  appropriated ;  and,  therefore,  that  the  duty  rested  upon  testator, 
and  since  his  death  upon  his  executor,  to  so  adjust  the  crossings  of  the 
ditches  as  not  to  interfere  with  the  full  use  and  enjoyment,  by  the  de- 
fendant, of  his  prior  right.  It  was  contended  that  such  crossings  had 
been  so  adjusted  by  the  testator,  but  were  destroyed  by  the  defendant. 

It  was  also  admitted  that  the  extension  of  the  testator's  ditch,  at  the 
place  where  it  was  constructed  across  the  claim  of  the  defendant,  pre- 
vented the  successful  working  of  the  claim ;  but  as  the  land  over  which 
the  ditch  passed,  and  on  which  the  claim  is  situated,  is  a  portion  of  the 
public  domain  of  the  United  States,  it  was  contended  that  the  right  of 
way  for  the  ditch  was  superior  to  the  right  to  work  the  claim ;  and  that 
sudi  superior  right  was  conferred  by  the  ninth  section  of  the  act  of  Con- 
gress of  July  26, 1866.    That  section  enacted:  ''That  whenever,  by 
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priority  of  possession,  rights  to  the  use  of  water  for  mimng,  agricultoral, 
manufacturing,  or  other  purposes,  have  vested  and  accrued,  and  the  same 
are  recognized  and  acknowledged  by  the  local  customs,  laws,  and  the 
decisions  of  courts,  the  possessors  and  owners  of  such  vested  rights  shall 
be  maintained  and  protected  in  the  same ;  and  the  right  of  way  for  the 
construction  of  ditches  and  canals,  for  the  purpose  aforesaid  is  hereby 
acknowledged  and  confirmed :  JProvidedy  haweoery  That  whenever,  after 
the  passage  of  this  act,  any  person  or  persons  shaJl,  in  the  construction 
of  any  ditch  or  canal,  injure  or  damage  the  possession  of  any  settler  on 
the  public  domain,  the  party  committing  such  injury  or  damage  shall  be 
liable  to  the  party  injured  for  such  injury  or  damaga"    (14  Stat,,  253.) 

There  are  some  verbal  changes  in  the  section  as  re-enactedin  the  Re- 
vised Statutes,  but  none  affecting  its  substance  and  meaning.  (Revised 
Statutes,  Section  2339.) 

The  position  of  the  plaintiff^  counsel  is,  that  of  the  two  rights  men- 
tioned in  this  section  only  the  right  to  the  use  of  water  on  the  public 
lands,  acquired  by  priority  of  possession,  is  dependent  upon  local 
customs,  laws,  and  decisions  of  the  courts ;  and  that  the  right  of  way 
over  such,  lands,  for  the  construction  of  ditches  and  canals,  ia  conferred 
absolutely  upon  those  who  have  acquired  the  water-right,  and  is  not 
subject  in  its  enjoyment  to  the  local  xsustoms,  laws,  and  decisions.  This 
position,  we  thmk,  cannot  be  sustained.  The  object  of  the  section 
was  to  give  the  sanction  of  the  United  States,  the  proprietor  of  the 
lands,  to  possessory  rights,  which  had  previously  rested  solely  upon  the 
local  customs,  laws,  and  decisions  of  ^e  courts,  and  to  prevent  such 
rights  from  being  lost  on  a  sale  of  the  lands.  The  section  is  to  be 
read  in  connection  with  other  provisions  of  the  act  of  which  it  is  a 
part,  and  in  the  light  of  matters  of  pubUc  history,  relating  to  the  min- 
eral lands  of  the  United  States.  The  discovery  of  gold  in  CSalifomia 
was  followed,  as  is  well  known,  by  an  immense  immigration  into  the 
State,  which  increased  its  population,  within  three  or  four  years,  from 
a  few  thousand  to  several  hundred  ihousand.  The  lands  in  which  the 
precious  metals  were  found  belonged  to  the  United  States,  and  were 
unsurveyed,  and  not  open,  by  law,  to  occupation  and  settlement 
Little  was  known  of  them  f  urtner  than  that  they  were  situated  in  the 
Sierra  Nevada  mountains.  Into  these  mountains  the  emignints,  in 
vast  numbers,  penetrated,  occupying  the  ravines,  gulches,  and  caflons, 
and  probing  the  earth  in  all  directions  for  the  precious  metals.  Where- 
ever  they  went,  they  carried  with  them  that  love  of  order  and  system 
and  of  fair  dealing  which  are  the  prominent  characteristics  of  our  peo- 
ple. In  every  district  which  they  occupied  they  framed  certain  rules 
for  their  government,  by  which  the  extent  of  ground  they  could  sever- 
ally hold  for  mining  was  designated,  their  possessory  right  to  such 
ground  secured  and  enforced,  and  contests  between  them  either  avoided 
or  determined.  These  rules  bore  a  marked  similarity,  varying  in  the 
several  districts  only  according  to  the  extent  and  character  of  the 
mines,  distinct  provisions  being  made  for  different  kinds  of  mining, 
such  as  placer  mining,  quartz  mining,  and  mining  in  drifts  or  tunnels. 
They  all  recognized  discovery,,  followed  by  appropriation,  as  the 
foundation  of  the  possessor's  title,  and  development  by  working 
as  the    condition    of   its   retention.    And  they  were  so    framed  as 
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to  secure  to  all  comers,  within  practicable  limits,  absolute  equal- 
ity of  right  and  priyilege  in  working  the  mines.  Nothing  but 
Buch  equality  would  have  been  tolerated  by  the  miners,  who  were 
emphatically  the  law-makers,  as  respects  mining,  upon  me  public 
lands  in  the  State.  The  first  appropriator  was  everywhere  held  to  have, 
within  certain  well-defined  limits,  a  better  right  than  others  to  the 
claims  taken  up ;  and  in  all  controversies,  except  as  against  the  govern- 
ment, he  was  regarded  as  the  original  owner,  from  whom  title  was  to  be 
traced.  But  the  mines  could  not  be  worked  without  water.  Without 
water  the  gold  would  remain  forever  buried  in  the  earth  or  rock.  To 
carry  Water  to  mining  localities,  when  they  were  not  on  the  banks  of  a 
stream  or  lake,  became,  therefore  an  important  and  necessary  business 
in  carrying  on  mining.  Here,  also,  the  first  appropriator  of  water  to  be 
conveyed  to  such  localities  for  mining  or  other  beneficial  purposes,  was 
recognized  as  having,  to  the  extent  of  actual  use,  the  better  right.  The 
dodrines  of  the  common  law  respecting  the  rights  of  riparian  owners, 
were  not  considered  as  applicable,  or  only  in  a  very  limited  degree,  to  the 
condition  of  miners  in  l^e  mountains.  The  waters  of  rivers  and  lakes 
were  consequently  carried  great  distances  in  difcches  and  flumes,  con- 
structed with  vast  labor  and  enormous  expenditures  of  money,  along  the 
sides  of  mountains  and  through  cafions  and  ravines  to  supply  communi- 
ties engaged  in  mining,  as  well  as  for  agriculturalists  and  ordinary  con- 
sumption. Numerous  regulations  were  adopted,  or  assumed  to  exist 
from  their  obvious  justness,  for  the  security  of  these  ditches  and  fltunes, 
and  the  protection  of  rights  to  water,  not  only  between  different  appro- 
priators,  but  between  mem  and  the  holders  of  mining-claims.  These 
regulations  and  customs  were  appealed  to  in  controversies  in  the  State 
courts,  %nd  received  their  sanction ;  and  properties  to  the  value  oi  many 
millions  rested  upon  them.  For  eighteen  years,  from  1848  to  1866,  the 
regulations  and  customs  of  miners,  as  enforced  and  moulded  by  the 
courts,  and  sanctioned  by  the  legislation  of  the  State,  constituted  the 
law  governing  property  in  mines  and  in  water  on  the  public  mineral 
lands.  Until  1866  no  legislation  was  had  looking  to  a  sale  of  the  min- 
eral lands.  The  policy  of  the  country  had  previously  been,  as  shown 
by  the  legislation  of  Congress,  to  exempt  such  lands  from  sale.  In  that 
year  the  act,  the  ninth  section  of  which  we  have  quoted,  was  passed. 
In  the  first  section  it  declared  that  the  mineral  lands  of  the  United  States 
vrere  free  and  open  to  exploration  and  occupation  by  citizens  of  the 
United  States,  and  those  who  had  declared  their  intention  to  become 
citizens,  subject  to  such  regulations  as  might  be  prescribed  by 
law  and  the  local  customs  or  rules  of  miners  in  the  several  mining- 
districts,  so  far  as  the  same  were  not  in  conflict  with  the  laws  of 
the  United  States.  In  other  sections  it  provided  for  acquiring  the 
title  of  the  United  States  to  claims  in  veins  or  lodes  of  quartz-bearing 
gold,  silver,  cinnabar,  or  copper,  the  possessory  right  to  which  had  been 
previously  acquired  under  the  customs  and  rules  of  miners.  In  no  pro- 
vision of  the  act  was  any  intention  manifested  to  interfere  with  the 
possessory  rights  previously  acquired,  or  which  might  be  afterwards  ac- 
quired; me  mtention  expressed  was  to  secure  them  by -a  patent  from 
the  government  The  S^iator  of  Nevada,  Hon.  Wm.  M.  Stewart,  the 
author  of  the  act,  in  advocating  its  passage  in  the  Senate,  spoke  in  high 
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praise  of  the  regilations  aad  customs  of  miners,  and  portrayed  in  fiflow- 
ing  language  the  wonderful  results  that  had  followed  the  system  of  free 
mining  which  had  prevailed  with  the  tacit  consent  of  the  govemmeni 
The  legioature  of  Calif  omia,  he  said,  had  wisely  declared  that  the  mlee 
aiid  regulations  of  miners  should  be  received  in  evidence  in  all  contro- 
versies respecting  mining-claims,  and  when  not  in  conflict  with  the  con- 
stitution or  laws  of  the  State  or  the  United  States,  should  govern  their 
determination;  and  a  series  of  wise  judicial  decisions  had  moulded 
these  r^ulations  and  customs  into  ''a  comprehensive  system  of  common 
law,  embracing  not  only  mining  law,  properly  speaking,  but  also  regu- 
lating the  use  of  water  for  mming  purposes.'^  The  miner's  law,  he 
added,  was  a  part  of  the  miner's  natura  He  had  made  it,  and  he 
trusted  it  and  obeyed  it.  He  had  given  the  honest  toil  of  his  Life  to  dis- 
cover wealth,  which,  when  found,  was  protected  by  no  higher  law  than 
that  enacted  by  himself  under  the  impued  sanction  of  a  just  and  gener- 
ous government.  And  the  act  proposed  continued  the  system  of  free 
mining,  holding  the  mineral  lands  open  to  exploration  and  occupation, 
subject  to  legislation  by  Congress  and  to  local  rules.  It  merely  recog- 
nized the  obligation  of  the  government  to  respect  private  rights  whidi 
had  grown  up  under  its  tacit  consent  and  approval  It  proposed  no  new 
system,  but  sanctioned,  regulated,  and  cpnfinned  a  system  already  estab- 
lished, to  which  the  people  were  attached.* 

These  statements  of  tilie  author  of  the  act  in  advocating  its  adoption 
cannot,  of  course,  control  its  construction,  where  there  is  doubt  as  to  its 
meaning ;  but  they  show  the  condition  of  mining  property  on  the  public 
lands  of  the  United  States,  and  the  tenure  by  which  it  was  held  by 
miners  in  the  absence  of  legislation  on  the  subject,  and  thus  serve  to 
indicate  the  probable  intention  of  Congress  in  the  passage  of  the  act. 

Whilst  ac^owledging  the  general  wisdom  of  the  regulations  of  miners, 
as  sanctioned  by  the  State  and  moulded  by  its  courts,  and  seeking  to 
give  titles  to  possessions  acquired  under  them,  it  must  have  occaired  to 
the  author,  as  it  did  to  others,  that  if  the  title  of  the  United  States  was 
conveyed  to  the  holders  of  mining-claims,  the  right  of  way  of  owners  of 
ditches  and  canals  across  the  diums,  although  then  recognized  by  the 
local  customs,  laws,  and  decisions,  would  be  thereby  destroyed  imlees 
secured  by  the  act  ^And  it  was  for  the  purpose  of  securing  rights  to 
water,  and  rights  of  way  over  the  pubHc  lands  to  convey  it,  whi<m  were 
thus  recognized,  that  the  ninth  section  was  adopted,  and  not  to  grant 
rights  of  way  where  thev  were  not  previously  recognized  by  the  cos^ 
tomary  law  of  miners.  The  section  purported,  in  its  first  clause,  only  to 
protect  rights  to  the  use  of  water  for  mining,  manufacturing,  or  other 
beneficial  purposes,  acquired  by  priority  of  possession,  when  recognized 
by  the  local  customs,  laws,  and  decisions  of  the  courts ;  and  the  second 
clause,  declaring  that  the  right  of  way  for  the  construction  of  ditidies 
and  canals  to  carry  water  for  those  purposes  "is  acknowledged  and  con- 
firmed," cannot  be  construed  as  conferring  a  right  of  way  indep^ident 
of  such  customary  law,  but  only  as  acknowledging  and  confirming  snch 
rights  as  that  law  gave.  The  proviso  to  the  section  conferred  no  ad- 
ditional rights  upon  the  owners  of  ditches  subsequently  constructed; 
it  simply  renders  them  liable  to  parties  on  the  public  domain  whose  pos- 

*Chng,  Globe,  Ist  session,  89th  Ck)ng.,  part  IV,  pp.  8225-^228. 


JUDIOUL  DE0I8I0N&  4f  7 

seBflionB  may  be  initired  by  such  oonstruction.  In  other  words,  the 
United  States  by  the  section  said,  that  whenerer  rights  to  the  use  of 
water,  by  priority  of  possession,  had  become  vested,  and  are  recognized 
by  the  local  customs,  laws,  and  decisions  of  the  courts,  the  owners  and 
possessors  should  be  protected  in  them ;  and  that  the  right  of  way  for 
ditches  and  canals  incident  to  such  water-rights,  being  recognized  in  the 
same  manner,  should  be  ''acknowledged  and  confirmed;  but  where 
ditches  subsequently  constructed  imure,  by  their  construction,  the  pos- 
sessions of  others  on  the  public  domain,  the  owners  of  such  ditches 
should  be  liable  for  the  iniuries  sustained.  Any  other  construction 
would  be  inconsistent  with  the  general  purpose  of  the  act,  which,  as 
already  stated,  was  to  give  the  sanction  of  the  government  to  posses- 
sory nghts  acquired  under  the  local  customs,  laws,  and  decisions  of  the 
courts. 

This  view  of  the  object  and  meaning  of  the  ninth  section  was  substan- 
tially taken  by  the  supreme  court  of  C^Jif omia  in  the  present  case ;  it  was 
adopted  at  an  early  ^y  by  the  land  department  of  iiie  government,  and 
the  subsequent  legislation  of  Congress,  respecting  mineral  lands,  is  ui 
harmony  with  it* 

By  the  customary  law  of  miners  in  Calif  omia,  as  we  imderstand  it,  the 
owner  of  a  mining-claim  and  the  owner  of  a  water-right  enjoy  their  re- 
spective properties  from  the  dates  of  their  appropriation,  tiie  first  in 
tune  being  the  first  in  right ;  but  where  both  rights  can  be  enjoyed  with- 
out interference  with  or  material  impairment  of  each  other,  the  enjoy- 
ment of  both  is  allowed.  In  the  present  case  the  plaintiff  admits  that 
it  was  incumbent  upon  the  testator  or  himself  to  so  adjust  the  crossing 
of  the  two  ditches  Uiat  the  use  of  the  testator's  ditch  should  not  interfere 
with  the  prior  right  of  the  defendant  to  the  use  of  the  water  of  the  gulch ; 
and  it  would  seem  that  so  far  as  the  flow  of  the  water  was  concerned 
this  was  done.  Had  there  been  nothing  further  in  the  case,  the  claim  of 
the  plaintiff  would  have  been  entitled  to  consideration.  But  there  was 
much  more  in  the  case.  The  chief  value  of  the  water  of  the  gulch  was 
to  enable  the  defendant  to  work  his  mining-claim  by  the  hydraulic  pro- 
cess. The  position  of  the  testator's  ditch  prevented  this  worldng,  and 
thus  deprived  him  of  this  value  of  the  water  and  practically  destroyed 
his  mining-claim.  No  system  of  law  with  which  we  are  acquainted  tole- 
rates the  use  of  one's  property  in  this  way,  so  as  to  destroy  the  property 
of  another.  The  cutting  and  washing  away  of  a  portion  of  the  testator^ 
ditch,  by  the  defendant,  this  having  been  done  ''  in  the  exercise,  use,  and 
enjoyment  of  his  own  water-rights  in  the  usual  and  in  a  reasonable  man- 
ner, as  found  by  the  court,  and  in  order  that  his  claim  might  be  worked 
as  before,  was  not,  therefore,  an  injury  for  which  damages  could  be  re- 
covered. 

Judgment  affirmed. 

NoTS. — The  oustomary  law  of  minen,  as  stated  in  the  opinion,  is  not  applicable 
in  California  to  oontroversies  arising  between  them,  or  ditch  owoers,  and  occupants 
of  the  public  lands  for  agriculture  or  grazing  parposea.  It  has  been  the  general 
policy  of  the  State  **to  permit  settlers  in  all  capacities  to  oocapy  the  public  lands, 

*  Letter  of  Oommissioner  Wilson  of  November  28,  1869,  Oopp's  U.  S.  Mining 
Decisions,  24;  Acts  of  Oongreosof  Jvly  9,  1670,  and  May  10,  1872,  Bevised  Stats., 
title  82,  chap.  6. 
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and  by  snoh  ooonpation  to  acquire  the  right  of  undisputed  enjoyment  against  all 
the  world  but  the  true  owner.*'  (Tartar  m.  Spring  Greek  Go.,  6  Gal.,  898.)  Bot  at 
an  early  day  an  exception  was  made  to  this  polioy  in  oases  where  the  interests  of 
agriculturists  and  of  miners  conflicted.  By  an  act  passed  April  20,  1852,  a  right  of 
action  was  given  to  any  one  settled  upon  the  publio  lands  for  the  purpose  of  culti- 
yating  or  grazing,  against  parties  interfering  with  his  premises,  or  injuring  hia 
lands,  where  the  same  were  designated  by  distinct  boundaries,  and  did  not  exceed 
one  hundred  and  sixty  acres  in  extent;  with  a  proviso,  however,  that  if  the  lands 
contained  mines  of  precious  metAls,  the  claim  of  the  occupant  should  not  preclude 
any  persons  desiring  to  do  so  from  working  the  mines  "  as  fully  and  unresenredlj 
as  they  might  or  could  do  had  no  possession  or  claim  been  made  for  grazing  or  agri- 
cultural purposes."    (Statutes  of  1852,  p.  158.) 

Under  this  act,  the  supreme  court  of  the  State  held  that  miners,  for  the  purpose 
simply  of  mining,  could  enter  upon  the  land  thus  occupied,  but  that  the  act  legal- 
ized what  would  otherwise  have  been  a  trespass,  and  could  not  be  extended  by  im- 
plication to  a  class  of  cases  not  specially  provided  for.  Accordingly,  ditches  con- 
structed over  lauds  thus  held,  without  the  consent  of  the  occupant,  though  designed 
to  convey  water  to  mining  localities  for  the  purpose  of  mining,  were  held  to  be  nai- 
sauces,  and  upon  the  complaint  of  the  occupant  were  ordered  to  be  abated.  (Stoakea 
vs.  Barrett,  5  Gal.,  87;  McGlinton  ««.  Brydeu,  Ibid.,  97;  Fitzgeridd  tw.  Urton,  Ibid., 
308;  Burge  vs.  Uuderwood,  6  Ibid.,  46;  Wermer  ««.  Lowery,  11  IbkL,  104.) 

Since  these  decisions,  there  has  been  some  legislation  in  the  State,  [lermitting 
water  to  be  conveyed,  upon  certain  conditions,  across  the  lands  of  others.  Such 
legislation,  if  limited  to  merely  regulating  the  terms  upon  which  possessory  rights 
8ubse4nently  acquired  on  the  publio  lands  in  the  State  may  be  enjoyed  in  the  ab- 
sence of  title  from  the  United  States,  may  not  be  open  to  objection. 

WATBB  BIGHTS  ON  THE  PA0I7Z0  OOAST. 

JEUferenoes  in  Atehison  vs.  Peterson,  (20  WcUl.,  507.) 

Hill  vs.  Smith,  27  Gal.,  476  ;  Tjleretal.  vs.  Wilkinson  etal.,4.  Mason,  897 ;  Irwin 
vs.  Phillips,  et  ai.,  5Gal.,  140;  Butte  Ganal  Jb  Ditch  Go.  vs.  Vaughn,  11  Gal.,  143; 
Ortman  et  ctl.  vs.  Dixon  et  al.,  13  GaL,  33 ;  Lobdell  vs.  Simpson  et€tL,2  Nevada,  274. 

Beferenees  in  Basey  et  al.  vs.   GaUagher,  (20  WaU.,  670.) 

Thorp  et  al.  vs.  Freed  et  oU.,  I  Montana,  693 ;  Williams  t>«.  Morland,  2  Bamewald 
and  Gresswell,  269 ;  Liggings  vs.  luse,  7  Bingham,  692  ;  Irwin  vs.  Phillips  et  al,  5 
Gal.,  140;  Bear  Biver  Go.  vs.  Kew  York  M.  Gd.,  8  GaL.  327;  Butte  Ganal  Go.  u. 
Vaughn,  11  Gal,  143;  McDonald  «^  al.  vs.  Bear  River  Go.,  13  Gal.,  220;  Phcenix 
Water  Go.  vs.  Fleteher  et  al,  23  Gal.,  481 ;  Hill  vs.  Smith,  27  GaL,  476  ;  Lobdell  u. 
Simpson  etal.,  2  Nevada,  274 ;  Ophir  Mining  Go.  vs.  Garpentor,  4  Nevada,  534 ;  Ho- 
bart  vs.  Ford,  6  Nevada,  77  ;  Dafton  vs.  Bowker,  8  Nevada,  190 ;  Ortman  et  iU.  u. 
Dixon  et  al,  13  Gal.,  33 ;  Davis  et  al.  vs.  Gale,  32  Gal.,  26  ;  Smith  vs.  O'Hara  et  al, 
43  GaL,  371 ;  Woolman  et  €U.  vs.  Garringer  et€U.^  1  Montana,  535 ;  Garuthers  et  al 
M.  Pemberton«<a2.,  1  Montana,  111 ;  Thorp  ««.  Woolman,!  Montana,  168;  Atchi- 
son et  cU.  vs.  Peterson  etal.,i  Montana,  561;  Tartar  vs.  Spring  Greek  Water  and 
Mining  Go.,  supreme  court  GaL,  1855,  5  Gal.,  395.  See  also  Br^er  vs.  Water  Co., 
11  Otto,  274  ;  Osgood ««.  El  Dorado  W.  &  M.  Go.,  66  Gal.,  571 ;  Hobart  «i.  Wioka, 
15  Nevada,  418;  Fabian  vs.  Gollins,  8  Mont,  215. 

SUPKEME  GOUET  OF  THE  UNITED  STATES. 
MOBTOK  VS.    STATE  OF  NKBRAHKA. 

8aU  Springs  reserved..— The  polioy  of  the  government,  since  the  acquisition  of  the 
Northwest  Territory,  and  the  inauguration  of  our  laud  system,  to  reserve  salt 
springs  from  sale,  has  been  uniform.  This  policy  has  been  applied  to  the  **  Loaia* 
iana  Territory/'  acquired  by  us  from  France  in  1808,  and  probably  would  apply 
to  the  Territory  of  Nebraska  on  general  principles.  Whether  or  not  it  does  ap- 
ply, under  the  act  of  July  22, 1854,  *'  to  establish  the  offices  of  surveyor-genenl 
of  New  Mexico,  Kansas,  and  Nebraska,"  it  applies  at  least  so  far  as  to  render 
void  an  entry  where  the  salines  at  the  time  had  been  noted  on  the  ficdd-booka, 
were  palpable  to  the  eye,  and  were  not  first  discovOTed  after  entnr. 

VM  patents. — Patentofor  land  which  has  been  previously  reaenred  from  sale  sre 
void. 
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VmUdriffhU,^Whw6  an  act  of  Oongvess  speaks  of  "  Tested  rights,"  proteeting  them, 
it  means  riffhts  lawfully  Tested.  Hence,  it  does  not  protect  a  location  made  on 
public  land  reserTed  from  sale. 

Error  to  the  supreme  court  of  Nebraska. 

Morton  sued  certam  tenants  of  the  State  of  Nebraska,  in  ejeotment, 
to  recover  three  hundred  and  twenty  acres  of  salt  land — scUines^in  the 
said  State ;  a  State  formed,  as  every  reader  of  these  volumes  is  aware, 
out  of  that  vast  region  formerly  known  as  the  Territory  of  Louisiana, 
and  purchased  in  1803  by  us  from  France.  The  land  in  question  was 
palpably  saline,  so  incrusted  with  salt  as  to  resemble  snow-covered  lakes. 
The  saline  in  question  was  noted  on  the  field-books,  but  these  notes 
were  not  transferred  to  i^e  register's  general  plats.  The  State  inter- 
vened in  the  suit,  and  by  its  own  request  was  made  a  defendant. 

The  plaintiff  based  his  title  under  locations  of  military  bounty-land 
warrants  at  the  land-office  in  Nebraska  City,  in  September,  1859.  _  These 
warrants  were  issued  by  virtue  of  the  military  bounty-land  act  of  Sep- 
tember 28,  1850,  which  declared  that  such  warrants  might  be  located  at 
any  land-office  of  the  United  States,  upon  any  of  the  public  lands  in  such 
district  then  subject  to  private  entry.  The  locators  of  the  warrants,  it 
appeared,  before  they  made  their  entries,  were  told  that  the  lands  were 
Bahnes.  The  State  now  set  up  that  the  locations  were  without  authoritv 
of  law,  because  uijd  lands  being  saline  lands  were  not  subject  to  su<m 
entry. 

The  question  thus  was,  whether,  in  Nebraska,  saline  lands  were  open 
to  private  entry  4  or,  more  strictly,  whether  they  were  so  under  drcum- 
stances  such  as  those  above  stated. 

It  was  not  denied  by  the  plaintifiT  that  the  practice  of  the  Federal  Gov- 
ernment, as  exhibited  by  many  acts  of  Congress,  (which  being  referred 
to  in  the  opinion  of  the  court,  need  not  here,  by  the  reporter,  be  partic- 
ularized,) from  an  early  date  had  been  to  exclude  this  sort  of  land,  with 
certain  other  sorts,  from  public  sale  generally.  It  had  done  so  con- 
fessedly from  the  Northwestern  Territory  aiid  from  the  Territory  of  Or- 
leans, ^e  now  State  of  Louisiana.  But  the  defendants  conceived — and 
such  was  their  position — that  under  the  statutes  regulating  the  matter 
in  I^ebraska^  this  was  not  so. 

The  matter  was  to  be  settled  by  certain  acts  of  Congress,  standing, 
perhaps,  by  themselves ;  or,  if  their  language  was  not  clearly  enough  ap- 
plicable to  .the  district  of  Nebraska  by  suda  acts,  read  by  the  light  of 
the  policy  of  the  government  and  its  numerous  enactments  on  the  main 
subject. 

The  first  act  which  bore  directly  upon  the  matter  was  an  act  of  March 
3,  1811,*  ^^  providing  for  the  final  adjustment  of  claims  to  lands  and  for 
the  sale  of  the  pubUc  lands  in  the  Territory  of  Orleans  and  Louisiana." 
This  act  created  a  new  land  district,  and  authorized  the  President  to  sell 
any  surveyed  public  lands  in  the  Territory  of  Lousiana,  with  certain  ex- 
ceptions named. 

'^  And  with  the  exception  also  of  the  salt  springs  and  lead  miaes,  and 
lands  contiguous  thereto." 

Next  came  an  act,  approved  July  22,  1854,t  more  immediately  bearing 
on  the|  matter:  ^'An  act  to  estabUsh  the  offices  of  surveyor-general  of 

*  2  Stai.  at  Large,  665,  §10.        t  Id.  808. 
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New  Mexico,  Kansas,  and  Nebrcukc^  to  grant  donations  to  actoal  settlers 
therein,  and  for  oth^  purposes." 

This  was  an  act  of  thirteen  sections,  and,  as  its  title  shows,  relating  to 
three  different  Territories. 

The  first  three  sections  related,  without  any  question,  ezdusiyelj  to 
the  Territory  of  New  Mexico. 

The  first  of  them  authorized  the  appointment  of  a  surveyor-general 
for  thcU  Territory,  with  the  usual  powers  and  obligations  of  such  officers. 

The  second  made  a  donation  of  a  quarter-section  of  land  to  all  white 
males  residing  in  it,  who  had  declared  an  intention,  prior  to  January  1, 
1853,  to  become  citizens  ;  and  also  (on  condition  of  actual  settlement^ 
etc)  to  every  white  male  citizen  above  twenty-one  years  of  age  who 
should  remove  or  have  removed  there  between  January  1st,  1853,  and 
January  1, 1858. 

The  third  authorized  a  patent  for  9%tch  land  to  issua 

Then  came  in  a  fourth  section,  in  these  words : 

'^None  of  the  provisions  of  this  act  shall  extend  to  mineral  or  school 
lands,  salines,  military  or  otner  reservations,  or  lands  settled  on  or  oc- 
cupied for  purposes  of  trade  and  commerce,  and  not  for  agriculture." 

This  fourth  section,  as  the  ^reader  will  observe,  does  not  in  terms 
refer  to  the  Territory  of  New  Mexico,  but  says  nons^f  thepromsiom 
of  the  act,  etc. 

However,  the  fifth  section  enacts  "  that  sections  16  and  36  in  esch 
township  shall  be,  and  the  same  are  hereby,  reserved  for  the  purpose  of 
being  applied  to  schools  in  the  said  Territory /  that  is  to  say,  the  Ter- 
ritory of  New  Mexico ;  and  the  sixth  reserves  a  quantity  of  land  equal 
to  two  townships,  for  a  university  there.^* 

The  fourth  section,  therefore,  as  the  reader  will  have  noted,  is  inter- 
posed between  sections  which  relate  exclusively  to  the  Territory  of 
New  Mexico ;  though  it,  itself,  does  not  in  terms  so  exclusively  rdate. 
The  fifth  sections  also,  as  he  will  have  noted,  makes  a  reservation  for 
schools ;  a  matter  which  the  fourth  section  in  some  way  apparenUy  had 
also  legislated  upon. 

Then  came  a  seventh  section,  enacting  ''  that  any  of  the  la&ds  not 
taken  under  the  provisions  of  this  act "  are  subject  to  the  operation  of 
the  pre-emption  act  of  4th  September  1841.*  [An  act  which  by  its  tenth 
section  authorizes  certain  persons  to  enter  one  hundred  and  sixty  acres 
at  the  minimum  price,  and  enacts :  ^'That  no  lands  on  which  are  situated 
any  known  salines  or  mines  shall  be  liable  to  entry  under  and  by  virtue 
of  the  provisions  of  this  act."] 

Section  eight  authorizes  the  surveyor-general  to  ascertain  the  origin, 
nature,  character,  and  extent  of  all  claims  to  lands  under  the  laws, 
usages,  and  customs  of  Spain  and  Mexico ;  and  lands  covered  thereby 
are  to  be  reserved  from  sale. 

Section  nine  gives  the  Secretary  of  the  Interior  power  to  '^  issue  all 
needful  rules  and  regulations  for  fully  carrying  into  effect  the  several 
provisions  of  this  oc^." 

Then  comes,  for  the  first  time,  in  section  ten,  a  specijic  reference  to 
Nebraska.     This  tenth  section  authorizes  the  appointment  of  surveyors- 

*  5  Stat,  at  Large,  456. 
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general  for  Nebraska  and  Kansas,  with  the  usual  powers  and  obligations 
of  such  officers.  It  authorizes  them  to  locate  their  offices  at  certain 
places,  etc. 

The  eleventh  section  diirects  surreys  in  the  said  Territories. 

The  twelfth  subjects  ''all  the  lands  to  which  the  Indian  title  has  been 
or  shall  be  extinguished  within  said  Territories  of  Kansas  and  Nebraska 
to  the  operation  of  the  pre-emption  act  of  4th  September,  1841 ;"  the 
pre-emption  act  mentioned  above  in  the  seventh  section.  And  the  thir- 
teenth makes  two  new  land  districts,  authorizes  for  these  two  districts 
the  appointment  of  rasters  and  receivers,  and  concludes  the  statute 
with  an  enactment  thus : 

"  And  the  President  is  hereby  authorized  to  cause  the  surveyed  lands 
to  be  exposed  to  sale,  from  time  to  time,  in  the  name  manner  and  upon 
the  same  terms  ae  the  other  pyblic  lands  of  the  United  Staiee.^^ 

Whether,  therefore,  this  section  four,  interposed  as  it  is  between  sec- 
tions relating  exclusively  to  New  Mexico,  did,  notwithstanding  its  gen- 
eral language,  bear  on  the  Territory  of  Nebraska,  was  one  question  raised 
by  the  plaintiff  in  the  case,  who  denied  that  it  did  or  could.  Reasserted 
that  it  meant ''  none  of  the  foregoing  provisions,"  etc.;  that  is  to  say, 
the  provisions  in  section  two  about  the  donation  of  lands. 

The  State,  on  the  other  hand,  insisting  that  it  did  apply  to  the  other 
two  Territories  mentioned  in  subsequent  sections  of  the  act,  asserted 
also  that  whether  it  did  or  did  not  was  unimportant,  since  by  the  twelfth 
the  lands  in  Nebraska  were  subjected  to  the  provisions  of  the  pre-emp- 
tion act  of  1841,  which  exempted  "  all  knoion  salines ;"  withm  which 
class,  as  it  happened,  those  in  question  came. 

The  State,  however,  relied  also  on  two  other  acts,  subsequent  to  that 
already  set  forth,  of  July  22,  1854.     The  acts  were  thus: 

1.  An  act  of  the  3d  of  March,  1857,*  "to  establish  three  additional 
land  districts  in  the  Territory  of  Nebraska." 

This  act  re-arranged  the  land  districts  of  Nebraska,  authorized  the 
appointment  of  officers  for  them,  and  by  one  section  enacted : 

''  That  the  President  is  hereby  authorized  to  cause  the  public  lands  in 
said  districts  to — ^with  the  exception  of  such  as  may  have  been  or  may 
he  reserved  for  other  purposes — ^be  exposed  to  sale  in  the  same  manner 
as  other  pubUc  lands  of  the  United  States." 

2.  An  act  of  the  19th  of  April,  1864,t  "to  enable  the  people  of  Ne- 
braska to  form  a  constitution  and  State  government,  and  for  the  admission 
of  such  State  into  the  Union,"  etc. 

This  act  enacts: 

"Section  11.  That  all  salt  springs  within  said  State,  not  exceeding 
twelve  in  number,  with  six  sections  of  land  adjoining,  or  as  contiguous 
as  may  be  to  each,  shall  be  granted  to  said  State  for  its  use;  the  said 
land  to  be  selected  bv  the  governor  thereof,"  etc. 

Under  this  act  (after  the  admission  of  Nebraska  as  a  State  into  the 
Union)  its  governor  made  a  selection  of  twelve  salt  springs,  the  ones 
now  in  question  being  of  the  number. 

This  act,  however,  contained  a  proviso  which  the  plaintiffs  conceived 
covered  the  present  case,  and  destroyed  the  value  to  the  State  (if  it  had 
any)  of  the  main  enactment     The  proviso  was  thus: 

*  11  Stat,  at  Large,  186.        1 13  iMd,  47. 
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^^  Provided,  That  no  salt  spring  or  lands,  the  right 'whereof  is  now 
vested  in  any  individual  or  individuals,  shall  by  this  act  be  granted  to 
said  State." 

It  may  here  be  remarked  that  the  plaintiffs  had  obtained  certificates 
of  entry  for  the  lands  in  controversy,  aiitd  patents  for  them  had  be^ 
issued.  The  patents  were  transmitted  from,  the  G^eral  Land  Office  at 
Washington  to  the  local  office  in  Nebraska. 

Before  their  delivery,  however,  the  Commissioner  of  the  Ghnend  Land 
Office,  ascertaining  that  the  lands  patented  were  saline  lands,  and  not 
agricultural,  recalled  the  patents  and  cancelled  the  locaticm. 

The  court  below  gave  judgment  for  the  State.  From  that  judgment 
the  other  side  brought  the  case  here. 

In  behalf  of  the  plaintiffs  in  error,  (plaintiffs  also  below,)  it  was  argued 
that  the  act  of  July  22,  1854,  though  purporting  to  be  one  statute,  and 
in  form  such,  was  obviously  in  fact  two  statutes ;  the  first  statute  com- 
ing to  the  tenth  section,  and  relating  exclusively  to  New  Mexico ;  the 
otner,  running  from  the  beginning  of  that  tenth  section  to  the  end  of  the 
thirteenth,  and  relating  exclusively  to  Kansas  and  Nebraska.  The  case 
was  the  case  of  two  separate  bills,  referring  to  distinct  but  cognate  sub- 
jects tacked  together,  and  passed  through  Congress  as  one  statute;  a 
very  familiar  case  in  the  legislation  of  Congress,  or  of  one  bill  where  two 
cognate  and  distinct  subjects  were  acted  on  in  one  bill ;  one  subject  in 
the  first  part  and  the  oth^  in  the  last.  Viewing  the  statute  in  this 
light,  the  fourth  section  of  the  first  act  could  not  be  made  to  overlap  and 
cover  any  portion  of  the  second  act. 

But  if  this  were  not  the  obvious  history  or  character  of  the  statate, 
the  language  of  the  fourth  section  is  not  the  language  of  ''reservation.'' 
The  word  "reserved"  or  "reservation"  does  not  occur  in  it.  The  sec- 
tion was,  therefore,  to  be  confined  to  operating  upon  what  immediately 
precedes  it ;  that  is  to  say,  it  was  to  be  read  as  a  prohibition  upon  the 
occupancy  of  the  mineral,  saline,  and  school  lands  of  New  Mexico,  bj 
settiers  imder  the  donation  clause  of  the  act  contained  in  sections  two 
and  three  preceding.  New  Mexico  in  1854  was  a  distant,  and,  agricul- 
turally considered,  a  sterile  Territory;  though  one  having  very  rich 
mines  and  salines.  The  object  of  Congress  was  to  invite  ctgricuUural 
settlers  into  it.  Donations  of  agricultural  lands  to  such  persons  were 
requisite  to  secure  this  object ;  and  even  such  donations  hardly  se- 
cured it. 

But  donations  of  the  invaluable  mineral  lands  and  salines  there  were 
not  at  all  requisite  to  invite  thither  the  enterprising  miner  and  salt- 
maker.  These  persons  would  go  there  if  they  could  purchase  at  a  pri- 
vate sale  or  lease  the  mines  or  salines.  Congress,  therefore,  would  haye 
been  without  excuse  in  giving  away  these  mines  and  salines. 

The  fourth  section  is,  therefore,  not  to  be  regarded  as  areservation  at 
all,  but  as  a  provision  withdrawing  mines,  salines,  and  the  other  sorts  of 
land  named  in  it,  from  the  operation  of  the  donation  clauses  preceding  it 

Any  other  construction  of  the  section  makes  the  statute  tautologoos. 
The  section,  it  will  be  noted,  operates  in  whatever  way  it  does  operate, 
on  school  lands  as  much  as  on  salines.  If  it  be  taken  as  a  reservation, 
operating  over  subsequent  parts  of  the  act — a  reservation,  generally,  on 
school  Icmds — ^then  as  to  New  Mexico  it  makes  the  identi<»l  enactment 
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which  is  made  in  the  fifth  seotion.  This,  as  to  that  act,  is  a  redtu^o  ctd 
ab^urdufn.  While  a  similar  sort  of  demonstration  appears  in  regard  to 
the  Territories  of  Nebraska  and  Kansas,  when  you  advert  to  the  fact  re- 
vealed by  a  reference  to  the  statute  book,  that  a  previous  act,*  the  act  of 
May  30,  1854^  '^  to  orranize  the  Territories  of  Neoraska  and  Kansas,"  by 
sections  aizteen^and  thirty-six,  reserves  school  lands  in  ahnost  identical 
language  for  them,  f 

Th%  Teamed  counsel  argued  further  that  the  proviso  in  the  eleventh 
section  of  the  act  of  Apm  11,  1864,  was  a  plain  recognition  of  a  vested 
right — one  made  by  its  own  patent— in  the  plaintiff. 

They  argued  also  that  there  having  been  no  exhibition  or  evidence  of 
salines  apparent  in  the  receiver's  general  plats,  no  knowledge  of  any  was 
proi>erly  fixed  on  the  plaintiff,  and  that  the  patents  having  once  passed 
the  seals  of  the  General  Land  Office  at  Washington,  the  subsequent  rev- 
ocation was  void.  The  plaintiffs  were  thus  possessed  of  a  legal  title, 
and  had  a  right  to  recover  in  ejectment '  • 

Mr.  Justice  Davis  delivered  the  opinion  of  the  court. 

The  policy  of  the  government  since  the  acquisition  of  the  Northwest 
Territory  and  the  inauguration  of  our  land  system,  to  reserve  salt  springs 
from  sale,  has  been  umform.  The  act  of  18th  May,  1796,}  the  m:st  to 
authorize  a  sale  of  the  domaii^  ceded  by  Virginia,  is  the  basis  of  our 
present  rectangular  system  of  surveys.  That  act  required  every  sur- 
veyor to  note  in  his  field-book  the  true  situation  of  all  mines,  salt  Hcks, 
and  salt  springs,  and  reserves  for  the  future  disposal  of  the  United 
States  a  well-known  salt  spring  on  the  Scioto  river,  and  every  other  salt 
spring  which  should  be  discovered. 

These  reservations  were  continued  by  the  act  of  May  10,  1800,§  which 
created  a  land  district  in  Ohio,  with  registers  and  receivers,  and  authorized 
sales  by  them ;  the  preceding  act  having  recognized  the  governor  of  the 
Northwest  Territory  and  the  Secretary  of  the  Treasury  as  the  agents 
for  the  sale  of  the  lands.  And  the  same  poHcy  was  observed  when  pro- 
vision was  made  in  1804  for  the  disposal  of  the  lands  in  the  Indian  Ter- 
ritory, (embracing  what  is  now  Illinois  and  Indiana.  )||  It  was  then  de- 
clared ^'  that  the  several  salt  springs  within  said  territory,  with  as 
many  contiguous  sections  to  each  as  shall  be  deemed  necessary  by  the 
President,  shall  be  reserved  for  the  further  disposal  of  the  United 
States.*^  Without  deferring  particularly  to  the  different  acts  of  Congress 
on  the  subject,  it  is  enough  to  say  that  all  the  salines  in  the  Virginia  ces- 
sion were  reserved  from  sale,  and  afterwards  granted  to  the  several 
States  embraced  in  the  ceded  territory.  Congress,  in  the  disposition 
of  the  public  lands  in  the  Mssissippi  Territory,ir  and  in  the  Louisiana  pur- 
chase, preserved  the  poUcy  which  it  had  appUed  to  country  obtained  m>m 
Virginia.  »  Over  all  the  territory  acquired  from  France  the  general  land 
system  was  extended.     The  same  rules  which  were  prescribed  by  law 

•  10  Stat,  at  Large,  283,  289. 

t  The  langaage  is,  in  the  case  of  each  Territory : 

**  Sections  numbered  16  and  86  in  each  township  in  said  Territory  shall  be,  and 
the  same  are  hereby,  reserved  for  the  purpose  of  being  applied  to  schools  in  said 
Territory." 

}  1  Stat,  at  Large,  464.  §  2  /d,  78.  |i  2  Stat,  at  Large,  277. 

\  2  id.,  548 ;  8  Id,,  489. 
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for  the  survey  and  sale  of  lands  east  of  the  Mississippi  river  were  trans- 
ferred to  this  new  acquisition.*  At  the  first  sale  of  lands  in  this  region, 
which  the  President  was  authorized  to  make,  salt  springs  and  lands  con- 
tiguous thereto  were  excepted.!  And  this  exception  was  oontinaed 
w^en,  in  1811,  a  new  land  district  was  created.  Prior  to  this  time  no 
portion  of  the  country  north  of  the  State  of  Louisiana  had  been  brought 
into  market.  The  act  of  March  3,  1811,  authorized  this  to  be  done; 
but  the  President,  in  offering  the  lands  for  sale,  was  directed  to  except 
salt  springs,  lead  mines,  and  lands  contiguous  thereto,  which  were  re- 
served for  the  future  disposal  of  the  States  to  be  carved  out  of  this  im- 
mense territory  which  included  the  present  State  of  Nebraska. }  And  so  par- 
ticular was  Ck>ngres8  not  to  depart  from  this  policy,  that  in  giving  lands, 
in  1815,  to  the  suff^ers  by  the  New  Madrid  earthquake,  every  lead  mina 
and  salt  spring  were  excluded  from  location,  indeed,  in  all  the  acts  creat- 
ing new  land  districts  in  the  territory  now  occupied  by  the  States  of 
Arkansas  and  Missouri,  the  maimer  of  selling  the  pubUc  lands  is  not 
changed,  nor  is  a  sale  of  salines  in  any  instance  authorized.  On  the 
contrary,  they  incorporate  the  same  reservations  and  exceptions  which 
are  contained  in  the  act  of  March  3,  1811.  In  all  of  them  the  act  of 
18th  May,  1796,  is  the  rule  of  conduct  for  all  surveyors-general  and  their 
deputies,  as  the  act  of  10th  May,  1800,^s  the  rule  for  all  registers,  re- 
quiring them  to  exclude  from  sale  all  salt  springs,  with  the  sections  con- 
taining them. 

In  ^s  state  of  the  law  of  saline  reservations,  the  act  of  22d  July,  1854 
was  passed.  It  is  by  no  means  certain  that  the  act  of  March  3,  1811, 
did  not  work  the  reservation  of  every  saline  in  the  Louisiana  purchase ; 
but  without  discussing  this  point,  it  is  enough  to  say  that  the  act  of  1854 
leaves  no  doubt  of  the  intention  of  Congress  to  extend  to  the  territory 
embraced  by  the  States  of  Kansas  and  Nebraska  the  same  system  that 
had  been  applied  to  the  rest  of  the  Louisiana  purchase.  There  was  cer- 
tainly no  reason  why  a  long-established  policy,  which  had  permeated  the 
land  system  of  the  country,  should  be  abandoned.  On  the  oontrarr, 
there  was  every  inducement  to  continue,  for  the  benefit  of  the  States 
thereafter  to  be  organized,  the  policy  which  had  prevailed  since  the  first 
settlement  of  the  Northwestern  Territory.  In  the  admission  of  Ohia 
and  oth^  States,  Congress  had  made  liberal  grants  of  land,  including 
the  salt  springs.  This  it  was  enabled  to  do  by  reserving  these  springs 
from  sale.  Without  this  reservation  it  is  plain  to  be  seen  there  would 
have  been  no  springs  to  give  away,  for  every  valuable  saline  deposit 
would  have  been  purchased  as  soon  as  it  was  off^ed  for  sale.  An  inten- 
tion to  abandon  a  poUcy  which,  had  secured  to  the  States  admitted  be- 
fore 1854  donations  of  great  value  cannot  be  imputed  to  CoDgrees, 
unless  the  law  on  the  subject  admits  of  no  other  construction. 

But  the  law  of  1864,§  instead  of  manifesting  an  intention  to  abandon 
this  poHcy,  shows  a  purpose  to  continue  it.  It  was  the  first  law  under 
which  lands  were  surveyed  in  Nebraska,  offered  at  public  sale,  and  so 
made  subject  to  private  sale  by  entry.  By  it  surveyors-general  for  New 
Mexico,  and  for  Kansas  and  Nebraska,  were  appointed,  with  the  usaal 
powers  and  duties  of  such  officers.     And  although  there  are  provisions 

•  

*  2  Stat,  at  Large,  824.       f  2  id.,  891.       t  ^  Stats,  at  Large,  666.       §10,id.,S08. 
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relating  to  New  Mexico  applicable  to  that  Territory  alone,  yet  the  lead- 
ing purpose  of  this  act  was  to  bring  into  market,  as  soon  as  practicable, 
the  lands  of  the  United  States  in  all  of  these  Territories.  In  New 
Mexico  this  could  not  be  done  as  soon  as  in  Kansas,  or  Nebraska,  on  ac- 
count of  the  policy  adopted  of  donations  to  actual  settlers,  who  should 
remove  there  before  the  1st  of  January,  1858,  and  because  of  the  neces- 
sity of  segregating  the  Spanish  and  Mexican  claims  from  the  mass  of  the 
public  domain.  For  this  reason,  doubtless,  local  land-offices  were  not 
created  in  New  Mexico,  but  they  were  in  Kansas  and  Nebraska,  and  reg- 
isters and  receivers  appointed,  with  the  powers  and  duties  of  similar 
officers  in  other  land-offices  of  the  United  States.  And  the  President 
was  authorized  to  cause  the  lands,  when  surveyed,  to  be  exposed  to  sale, 
fi;om  time  to  time,  in  the  pame  manner,  and  upon  the  same  terms  and 
conditions,  as  the  other  pubUc  lands  of  the  United  States. 

If  there  were  no  other  provisions  in  the  law  that  we  have  enumerated, 
we  should  hesitate  to  say,  in  view  of  the  limitation  on  sales  prescribed 
by  law  wherever  public  lands  had  been  offered  for  sale,  that  they  did 
not  of  themselves  work  a  reservation  of  the  land  in  controversy.  In 
conducting  the  public  sales  the  register  always  reserved  salines,  as  it 
was  his  duty  to  do,  when  marked  on  the  plats ;  and  this  was  never 
omitted  except  by  the  neglect  of  the  surveyors-general,  or  their  deputies. 
But  the  fourth  section  of  the  act  removes  all  doubt  upon  that  subject 
That  section  declares  that  none  of  the  provisions  of  this  act  shall 
extend  to  mineral  or  school  lands,  acdinesy  military,  or  other  reserva- 
tionSy  or  lands  settled  on  or  occupied  for  the  purposes  of  trade  and 
commerce. 

It  is  contended  that  this  section  applies  to  the  donations,  conceded 
in  the  preceding  sections,  to  actual  settlers  in  New  Mexico.  But  why 
make  this  restriction!  To  do  it  would  require  the  importation  of  the 
word  (foregoing,)  so  that  the  section  would  read,  none  of  the(foregoing) 
provisions  shall  extend  to  salines  of  mineral  lands.  There  is  no  au- 
thority to  make  this  importation,  and  in  this  way  subtract  from  the 
general  words  of  the  section.  The  language  of  the  section  \a  imperar 
five,  and  leaves  no  room  for  construction.  Besides,  whv  should  an  in- 
tention be  imputed  to  Congress  to  exclude  actual  settlers  from  saline 
lands,  but  leave  them  open  to  private  entry  by  speculators!  The  legis- 
lation upon  the  subject  of  public  lands  has  always  favored  the  actual  ' 
settlers,  but  the  construction  contended  for  would  discriminate  against 
them,  and  in  favor  of  a  class  of  persons  whose  interests  Oongress  has 
never  been  swift  to  promote. 

Apart  from  this,  however,  the  purpose  which  Congress  had  in  view  is 
to  be  found  in  the  unbroken  line  of  policy  in  reference  to  saline  reserva- 
tions, from  1796  to  the  date  of  this  act.  To  perpetuate  this  policy,  - 
and  apply  it  equally  to  all  the  lands  of  the  three  Territories,  was  the 
controllii]^  consideration  for  the  incorporation  of  the  section ;  and  al- 
though the  words  of  the  section  are  loose  and  general,  their  meaning  is 
plain  enough  when  taken  in  connection  with  the  previous  legislation  on 
the  subject  of  salines.  It  cannot  be  supposed,  without  an  express  dec- 
laration to  that  effect,  that  Congress  intended  to  permit  the  sale  of 
salines  in  Territories  soon  to  be  organized  into  States,  and  thus  subvert 
a  long-established  policy  by  which  it  had  been  governed  in  similar  cases. 
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If  anything  was  needed  to  show  that  the  fourth  section  did  reserve 
salineB  from  sales,  it  can  be  found  in  the  act  of  the  3d  of  March,  1857,* 
re-arranging  the  land  districts  in  Nebraska.  This  act  excepts  from  sale  .  - 
such  lands  "as  may  have  been  reserved.*'  This  is  a  dedaration  that  j 
lands  had  been  reserved,  and  obviously  it  is  a  legislative  construction  of 
the  fourth  section  of  the  act  of  1854,  for  nowhere  else,  except  by  impli- 
cation, had  there  been  reservations  of  any  sort  in  the  Territory  of 
Nebraska. 

Besides  this,  the  Nebraska  enabling  act  of  April  10, 1864,t  affords  still 
further  evidence  that  the  act  of  1854  was  intended  to  reserve  salines. 
The  purpose  of  reserving  them  was  to  preserve  them  for  the  use  of  the 
future  States,  and  no  Stete  had  been  organized*  without  a  grant  of  salt 
springs.  In  some  of  the  States  the  grant  was  all  within  meir  bounda- 
ries, but  on  the  admission  of  Missouri,  and  since,  the  number  was  lim- 
ited to  twelve.  This  number,  with  a  certain  quantity  of  contiguous  lands, 
were  ^ranted  to  Nebraska  on  her  admission.  In  doing  tbos  Congress 
must  have  assumed  that  th^  springs  had  been  reserved  from  sale,  for  if 
this  had  not  been  done,  the  presumption  is  there  would  have  been  noth- 
ing for  the  grant  to  operate  upon.  It  may  be  true  that  lands  only  fit 
for  agriculture  will  remain  a  long  time  unentered,  but  this  would  never 
be  the  case  with  lands  whose  surface  was  covered  over  with  salt  It 
would  be  an  idle  thing  to  make  a  grant  of  such  lands,  if  there  had  be^ 
a  previous  right  of  entry  conceded  to  individuals.  This  was  in  the  mind 
of  Congress,  and  induced  the  reservation  in  the  act  of  1854,  by  m.ean8  of 
which  Nebraska  could  be  placed  on  an  equal  footing  with  other  States  in 
like  situation. 

But  it  is  said  the  locations  in  question  are  ratified  by  the  proviso  to 
the  section  granting  the  salt  springs.  This  proviso  was  as  f oUows : 
"Provided  uiat  no  salt  springs  or  limds,  the  right  whereof  is  now  vested 
in  any  indimdtuU  or  individuals,  or  which  hereafter  shall  be  confirmed 
or  adjudged  to  any  individual  or  individiials,  shall  by  this  act  be  granted 
to  said  State."  This  provision,  with  an  unimportant  change  in  phraseol- 
ogy, was  first  introduced  into  the  enabling  act  for  Missouri,}  and  exactly 
siinilar  provisions  with  the  one  in  question  were  inserted  in  the  acts  re- 
lating to  Arkansas  and  Kansas.  §  The  real  purpose  of  the  proviso  is  to 
be  found  in  the  situation  of  the  country  embraced  in  the  Louisiana  pur- 
chase. The  treaty  of  Paris  of  April  30,  1803,  by  which  the  "province  of 
Louisiana"  was  acquired,  stipulated  for  the  protection  of  private  prop- 
erty. This  comprehended  titles  which  were  complete  as  well  as  those 
awaiting  completion,ir  and  Congress  adopted  the  appropriate  means  for 
ascertaining  and  confirming  them.  They  were  numerous  and  of  various 
grades,  and  covered  townsites  and  every  species  of  lands.  In  Ifia- 
souri,  as  the  records  of  this  court  show,  they  were  quite  extensive,  and 
when  she  was  admitted  into  the  Union  many  of  these  titles  were  perfect 
and  still  a  large  number  imperfect. 

In  this  condition  of  things  Congress  thought  proper,  in  granting  the 
salt  springs  to  the  State,  to  say  that  no  salt  springs,  the  right  whereof 
now  is  or  shall  be  confirmed  or  adjudged  to  any  in^vidual,  shall  pass 
under  the  grant  to  the  State.    Whether  this  legislation  was  necessarr 

*  11  Stat,  at  Large,  186.        1 18  Id,,  47.        %  S  Stat,  at  Large,  547,  §  6. 
§  5  Id,,  58  ;  12  Id.,  126.        \  Sonlard  M.  U.  8.,  4  Peters,  511. 
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to  Bare  salt  springB  claimed  under  French  treaty,  is  not  important  to 
determine ;'  but  manifestly  it  had  this  purpose  in  view,  and  nothing  more. 
It  could  not  refer  to  sailt  springs  not  thus  dlaimed,  because  all  entry 
upon  them  was  unlawful,  on  account  of  previous  reservation.  It  spealm 
of  confirmations  which  had  been  made  and  those  which  were  awaiting 
governmental  action,  and  in  this  condition  were  all  the  titles  the  United 
States  were  bound  to  protect. 

Although  the  words  employed  in  the  first  division  of  the  proviso  to 
the  saline  grant  to  Nebraska  are  not  the  same  as  those  used  in  the  Mis- 
souri grant,  thev  mean  the  same  thing.  There  can  be  no  difference  be- 
tween a  right  which  has  been  confirmed  and  one  which  is  now  vested. 
Both  are  perfect  in  themselves,  and  refer  to  completed  claims,  while  the 
last  division  in  each  proviso  has  reference  to  claims  in  course  of  comple- 
tion, but  not  finally  x>assed  upon.  This  proviso  can  have  little  sigfnifi- 
cance  in  the  enabling  act  of  Nebraska,  or  indeed  in  many  other  enabling 
acts,  but  Congress  doubtless  thought  proper  to  introduce  it  out  of  the 
superabundance  of  caution,  as  there  could  be  no  certainty  that  in  pur- 
chased or  conquered  territory,  however  remote  from  settlement,  there 
might  not  be  private  claims  protected  by  treaty  stipulations,  to  which 
it  would  be  applicabla  It  cannot  be  invoked,  however,  for  the  protec- 
tion of  the  plaintiffs.  When  a  vested  right  is  spoken  of  in  a  statute,  it 
means  a  right  lawfully  vested,  and  this  excludes  the  locations  in  ques- 
tion, for  they  were  made  on  lands  reserved  from  sale  or  entry.  If  Con- 
gress had  intended  to  ratify  invaUd  en^tries  like  these,  they  would  have 
used  the  language  of  ratification.  Instead  of  doing  this,  the  language 
actually  employed  negatives  any  idea  t^t  Congress  intended  to  give 
validity  to  any  unauthorized  location  on  public  lands. 

The  pre-emption  act  of  the  4th  of  September,  1841,*  declares  that  ^'  no 
lands  on  which  are  situated  any  krioum  salines  or  mines  shall  be  liable 
to  entry ; "  differing  in  this  respect  from  the  acts  of  1796  and  1854,  which 
reserves  every  ^'  salt  spring,**  and  "  saHnes."  The  salines  in  this  case  were 
not  hidden,  as  mines  often  are,  but  were  so  encrusted  with  salt  that  they 
resembled  "  snow-cov^ed  lakes,"  and  were  consequently  not  subject  to 
pre-emption.  Can  it  be  supposed  that  a  privilege  denied  to  pre-emptors 
in  Nebraska  was  conceded  in  the  act  of  1864  to  persons  less  meritorious  T 

It  appears  by  the  record,  that  on  the  survey  of  the  Nebraska  country, 
the  sa£nes  in  question  were  noted  on  the  neld-book,  but  these  notes 
were  not  transmitted  to  the  register's  general  plats,  and  it  is  argued 
that  the  failure  to  do  this  gave  a  right  of  entry.  But  not  so,  for  the 
words  of  the  statute  are  general,  and  reserve  from  sale  or  location 
all  salines,  whether  marked  on  the  plats  or  not. 

What  effect  the  statute  might  have  on  salines  hidden  in  the  earth,  not 
known  to  the  surveyor  or  locator,  but  discovered  after  entry,  may  be- 
come a  question  in  another  case.  It  does  not  arise  in  this.  Here,  the 
salines  were  not  only  noted  on  the  field-books,  but  were  palpable  to  the 
eye.  Besides  this,  the  locators  of  the  warrants,  before  ihey  made  their 
entries,  were  told  of  the  character  of  the  lands.  Indeed,  it  is  quite  dear 
that  the  lands  were  entered  solely  on  account  of  the  rich  deposits  of  salt 
which  they  were  supposed  to  contain. 

•  5  Stats,  at  La|rge,  456. 
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It  does  not  strengthen  the  case  of  the  plaintiffs  that  they  obtained 
certificates  of  entry,  and  that  patents  were  subsequently  issued  on  these 
certificates.  It  has  been  repeatedly  decided  by  this  court  that  patents 
for  lands  which  have  been  previously  granted,  reserved  from  sale,  or  ap- 
propriated, are  void.  The  executive  officers  had  no  authority  to  issue 
a  patent  for  the  lands  in  controversy,  because  they  were  not  subject  to 
entry,  having  been  previously  reserved ;  and  this  want  of  power  may  be 
proved  by  a  defendant  in  an  action  at  law. 

Judgment  affirmed.     (21  Wallace,  660-675.) 

b,    DIGEST  OP  COURT  DECISIONS. 


ABiLNDONUENT. 

What  constitutes— Intention. — An 
abandonment  can  only  take  place  where 
the  occupant  leaveB  the  land  free  to  the 
appropriation  of  the  next  corner,  who- 
ever he  may  be,  without  any  intention 
to  repoBseBS  or  reclaim  it  for  himself, 
and  regardless  and  indifferent  as  to  what 
may  become  of  it  in  the  fnture.  (Rich- 
ardson vs.  McNulty  et  €U.y2i  Oal.,  839. 
Myers  V8.  Spooner,  55  Gal.,  257.) 

Law  and  fact — Assessment.  —Aban- 
donment iB  a  mixed  question  of  law  and 
fact.  If  in  fact,  a  person  intend  to  give 
up  his  mining-claim  and  quit  paying  as- 
sessments in  pursuance  of  that  inten- 
tion, it  is  an  abandonment  in  fact.  (Ore* 
amuno  v»,  Unole  Sam  G.  and'S.  M.  Co., 
1  and  2  Nev.,  179 ;  Doak  v«.  Brubaker,  1 
Nev.,  217;  Weill  M.  Lucerne  M.  Co.,  11 
Nev.,  200.) 

LoQal  rules — Intention. — Abandon, 
ment  in  its  common-law  sense  is  purely 
a  question  of  intention.  An  abandon- 
ment takes  place  when  the  ground  is  left 
by  the  locator  without  any  intention  of 
returning  or  making  any  future  use  of  it, 
independent  of  any  mining  rule  or  regu- 
lation. (St.  John  f>9.  Eidd,  26  Gal.,  263 ; 
Mallett  v»,  U.  S.  M.  Go.,  1  Ney.,  194.) 

Statements  showing  intention. — The 
sayings  of  a  party  alleged  to  have  aban- 
doned are  evidence  in  his  favor  as  dis- 
proving an  intention  to  abandon.  j(^Noble 
vs.  Sylvester.,  42  Vt.,  146.) 

Evidence — ^Judgment  roll. — In  an 
action  to  recover  possession  of  a  mining- 
claim,  where  the  defence  is  an  abandon- 
ment of  the  claim  by  the  plaintiff,  the 
judgment  roll  in  an  action  brought  by 
the  plaintiff  against  third  parties  to  re- 
cover possession  of  the  same  ground, 
and  in  which  plaintiff  recovered  judg- 
ment, is  admissible  in  evidence  to  rebut 
the  presumption  of  abandonment  (Rich- 
ardson ««.  McNulty  ^o/.,  24  Gal.,  389.) 

Statute  of  limitations. — I^ipse  of 
time  short  of  the  stetute  of  limitations 


is  alone  no  proof  of  abandonmenl  (Mal- 
lett vs.  Uncle  Sam  M.  Go.,  1  Nev.,  194; 
Partridge  9$.  MoEinney,  10  Gal.,  181.) 

Intention-^Evidence.  — As  to  support 
the  plea  of  abandonment  it  must  appear 
from  the  evidence  that  there  was  a  leav- 
ing of  the  claim,  without  any  intention 
of  returning  or  making  any  further  use 
of  it,  so  it  is  competent  for  the  opposite 
party  to  prove,  in  rebuttal,  any  acts  ex- 
planatory of  the  leaving  which  tend  to 
show  that  it  was  not  aooompanied  with 
an  intention  not  to  return.  (Bell  «c.  Bed 
RockT.  and  M.  Go.,  86  Gal.,  214.) 

Belief  before  entry. — In  the  trial  of 
an  issue  as  to  whether  mining  ground  bad 
been  abandoned  by  the  plaintiff  before 
the  defendant'B  entry,  the  fact  that  the 
defendant  beUewd  tihe  mine  had  been 
abandoned  by  the  plaintiff  when  he 
entered  is  not  to  be  taken  into  oonsidera' 
tion  by  the  jury  in  determining  the  issue. 
(Stone  vs.  Geyser  Q.  M.  Go.,  52  GaL, 
816.) 

Expenditure  —  Hostile  Indians  — 
Tools. — Where  a  party  was  driven  away 
from  his  mine  by  hostile  Indians,  left 
his  tools  in  an  adjacent  mine,  and  <)id 
not  return  prior  to  a  seoond  location  by 
another  party,  for  the  reason  that  he 
supposed  the  Indian  hostilities  oontinoed 
because  of  the  required  exjMuditnres  of 
money,  and  because  he  believed  he  had 
done  safilcient  work  upon  the  mine  to 
hold  it :  ffeld.  That  there  was  not  thai 
intent  neoessarv  to  constitute  abandon- 
ment. (Morenhaut  vs.  Wilson,  52  GaL, 
268. ) 

Estoppel. — Evidence  of  matter  in  the 
nature  of  estoppel,  as  the  dbquiesoenoe 
by  silence  in  a  sale  of  the  premises  by 
another,  is  not  admissible  in  support  of 
an  allegation  in  abandonment.  Estoppel 
is  not  an  element  in  abandonment 
(Marquart  vs.  Bradford,  43  GaL,  5S6.) 

Changes  In  location  notice — Ques- 
tion of  estoppel.  —  The  chanses  » 
made  in  the  notice  of  location  after  re- 
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cord,  did  not  show  any  intention  on  the 
part  of  the  locatoni  of  the  Paymaster  mine 
to  abandon  it,  and  the  facte  of  this  case  do 
not  present  any  question  of  estoppel. 
(Gleeson  vs.  Martin  White  Bi.  Co.,  18 
Neyada,  442.; 

Stopping  work.— Not  to  work  a  min- 
ing-claim  may  be  a  oironmstanoe  of  some 
weight,  tending  to  show  abandonment; 
and  this  abandonment  of  a  claim,  resting 
for  validity  only  upon  possession,  may  be 
sufficient  to  defeat  the  title.  (MeGanity 
vs.  Byington,  12  Gal.,  481.) 

Non-user. — The  inference  of  aban- 
donment of  a  right  from  n^iMisff*  is  not 
applicable  to  the  case  of  mines.  (Seaman 
vs.  Vawdrey,  16  Vesey,  890.) 

Possession — Good  faith. — ^The  qne»- 
tion  of  abandonment  can  neyer  arise,  ex- 
cept  where  there  has  been  posseflsion, 
and  then  the  question  is  simply,  whether 
the  possessor  intended  to  return,  and 
whether  he  intended  to  return  in  good 
faith  or  bad  faith.  (Stone  ««.  Gteyser  Q. 
M.  Co.,  52Cal.,  815.) 

Vacancy  in  poasession.  —  When  an 
abandonment  takes,  a  Taoanoy  in  the 
possession  is  created,  and  without  such 
vacancy  no  abandonment  can  take  place. 
(Richardson  vs.  McNulty,  24  Cal.,  839.) 
^  Possession — Qilt. — If  the  possession 
/y  of  the  occupant  be  continued  in  another, 
by  the  expression  of  a  wish  or  desire  of 
the  occupant  to  another  that  he  sacceed 
to  the  possession,  and  he  thereupon  takes 
possession,  a  gift  is  the  result — there  is 
no  vacancy  in  the  possession,  and,  con- 
sequently, no  abandonment.     (Idem.) 

Statute  of  limitations.  —  Abandon- 
ment  may  arise  from  a  single  act  or  a 
series  of  acts,  and  a  party  having  once 
abandoned  his  claim,  will  not  be  permit- 
ted to  come  in  within  the  time  allowed 
for  commencing  civil  actions  to  re-assert 
his  right,  or  resume  his  claim,  to  tiie 
prejudice  of  those  who  may  have  in  the 
meantime  appropriated  it.  (Davis  vs. 
Butler,  6  Cal.,  611.) 

Sale — Qift. — The  occupant  may  part 
with  his  interest  by  selling  it,  or  giving 
it  to  another,  or  by  any  other  mode  au- 
thorized by  law,  or  he  may  abandon  it 
(Idem.) 

Failure  to  work. — The  failure  toper- 
form  the  amount  of  work  on  a  mining- 
claim  required  by  the  local  mining  laws 
or  regulations  established  and  in  force  in 
the  district  where,  the  claim  is  located, 
amounts  to  an  abandonment  of  the  claim, 
and  thereupon  it  maybe  occupied  and 
appropriated  by  another.  (Depuy  vs. 
Williams,  26  Cal.,  809.; 


Water  and  tailings. — If  miners  en- 
gaged in  washing  their  mining-cLaims 
with  water,  abandon  the  water  and  tail- 
ings which  pass  from  their  mining- 
grounds,  any  other  persons  may  appropri- 
ate  the  same  to  their  own  use,  and  their 
right  to  the  water  and  tailings  is  contin- 
gent on  the  fact  of  continual  abandon- 
ment ;  but  it  does  not  become  obligatory 
on  the  persons  abandoning  to  continue 
to  do  so,  even  though  other  persons,  en- 
couraged by  the  circumstance  of  abandon- 
ment  for  a  time,  have  incurred  the  ex- 
pense of  constructing  flumes  to  use  the 
water  and  tailings  abandoned.  (Dough- 
erty vs.  Creary,  80  Cal.,  290.) 

Tailings — How  indicated. — To  suffer 
the  tailings  to  flow  where  they  list,  with- 
out obstructions  to  confine  Uiem  within 
the  proper  limit,  is  conclusive  evidence 
of  abandonment,  unless  there  is  some 
peculiarity  in  the  locality  constituting  an 
exception  to  this  rule.  If  no  artifloial 
obstruction  is  required  to  confine  them 
within  the  proper  limits,  then  none  is 
necessary.  (Jones  vs.  Jackson,  9  Cal., 
287.) 

Re-location — Inchoate  right  pend- 
ing development. — While  holding  pos- 
session for  the  purpose  of  making  the 
development  required  by  law,  the  loca- 
tor's right  to  the  lode  is  complete,  and  it 
cannot  be  conveyed  except  by  deed.  It 
may,  nevertheless,  be  lost  by  abandon- 
ment or  by  voluntarily  yielding  the  pos- 
session to  another,  which  is  the  same 
thing.  And  so  if  the  locator  admit 
another  to  the  possession  with  him,  this 
will  amount  to  an  abandonment  pro  tantOy 
and  a  retaldng  by  the  party  admitted, 
upon  which  they  will  become  interested 
in  the  lode,  jointiy  or  otherwise,  accord- 
ing to  the  terms  of  their  agreement.  In 
these  particulars  the  rule  is  the  same 
when  applied  to  the  re-location  of  an 
abandoned  claim.  (Murley  vs.  Ennis,  2 
Col.,  800.) 

Jury— Instructions  of  the  court. — 
Where  the  court  instructed  the  jury  that 
**  where  an  abandonment  is  sought  to  be 
establi^ed  by  the  act  of  the  party,  the 
intention  done  governs  ;  and  if  such  par- 
tv  leave  a  mining-claim,  with  the  inten- 
tion not  to  return,  his  abandonment  is  as 
complete,  if  it  exist  for  a  minute  or  a 
second,  as  though  it  continued  for  years; 
but  if  he  left  with  the  intention  of  re- 
turning, he  might  do  so  at  any  time  with- 
in five  years ;  provided  there  was  no  rule, 
usage,  or  custom  of  miners  of  so  notori- 
ous a  character  as  to  raise  a  presumption 
I   of  an  intention  to  abandon  :  Held,  That 
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the  qaestion  of  abandonment  was  faiily 
left  to  the  jury.  (Waring  ««.  Grow,  11 
GbL,  866.) 

Failure  to  work  and  notice. — If  the 
local  mining  lawa  of  a  district  proyide 
that,  on  a  failure  to  woric  and  notice  a 
claim  as  required  by  the  mining  laws, 
/  the  claim  shall  be  considered  as  aban- 

'  doned,  a  failure  to  comply  with  such  laws 

is  an  abandonment  of  tne  claim,  and  it  is 
open  to  location  as  vacant,  ground. 
(Strang  vs,  Byan,  46  Gal.,  88.^ 

Pleadings — Evidence  admitted.— To 
an  action  for  the  possession  of  a  mining- 
claim,  the  defendant  pleaded  in  defence 
a  forfeiture  of  the  same  by  the  plaintiffs, 
under  the  mining  rules  and  reflations 
of  the  district  embracing  the  claim.  Gsr- 
tain  testimony  tended  to  prove  that  the 
plaintiffs,  or  their  grantors,  removed  all 
tools  and  implements  of  mining,  and  had 
ceased  to  work  the  mine.  The  plaintiffs 
offered  to  prove  that  about  nine  months 
before  suit  brought,  one  W.,  on  behalf 
of  the  defendant,  offered  to  pnrchase  of 
them  said  claim,  and  that  they  refused  to 
sell  :  Held^  First,  that  under  the  defend- 
ant's denial  of  plaintiff's  title,  evidence 
of  abandonment  by  plaintiffs  was  admis- 
sible; second,  that  as  said  evidence 
tended  to  prove  abandonment,  it  was 
equally  relevant  under  both  defences; 
and  tlurd,  that  as  said  testimony  offered 
by  the  plaintiffs  tended  to  disprove  aban- 
donment, it  should  have  been  received. 
(Bell  M.  Bed  Bock  T.  ft  M.  Co.,  86  GaL, 
214  ;  Harkness  ««.  Burton,  89  Iowa,  101.) 

Jury. — In  a  qaestion  of  abandonment 
with  reclaim  after  defendant  had  found 
ore,  the  finding  of  a  jury  of  the  vicinage 
familiar  with  mining  usages  ought  to  be 
regarded  as  entitled  to  peculiar  weight. 
(Dillon,  J.,  in  Anderson  m.  Simpson, 
21  Iowa,  406.) 

Legal  Title. — The  doctrine  of  aban- 
donment only  applies  where  there  has 
been  a  mere  naked  possession  without  ti- 
tle. Where  there  is  a  title,  to  preserve 
it  there  need  be  no  continuance  of  pos- 
session, and  the  abandonment  of  posses- 
sion cannot  affect  the  rights  held  by  vir- 
tue of  the  title.  (Ferris  ««.  Goover,  10 
GaL,  689.) 

Parties. — An  abandonment  by  one 
party  does  not  inure  to  the  benefit  of  an- 
other, without  appropriation  on  his  part 
(Pralus  ««.  Pacific  G.  ft  S.  Bi'g  Go.,  86 
GaL,  86.) 

ADYBBSE  CLAIM. 

Summons. — The  notice  required  by 
the  statute,  to  be  given  by  the  register 
of  the  land  ofilce,  as  well  as  by  the 
claimant,  is  in  effect  a  summons  to  all 


adverse  claimants.  (Wolfrey  «».  Leban- 
on M'g  Go.,  4Gol.,  112.) 

Possession. — A  complaint  (or  bill  in 
equity)  by  claimants  in  possession  of  a 
mining-claim  may  be  sustained  against 
adverse  claimants  out  of  possession. 
(Houtz  M.  Gisbom,  1  Utah,  178.) 

Subsequent  acts.  ~  The  rights  of 
claimants  of  mining-ground  for  which 
application  for  United  States  patent  has 
been  made,  cannot  be  determined  bj 
acts  snbsequent  to  the  filing  of  the  ad- 
verse claim.  (Mozon  iw.  Wilkinson,  2 
Mont,  421.  See  Sean  m.  Taylor,  4  Col., 
88,  for  declaration  in  ejectment  to  sup- 
port adverse  claim  under  Golorado  prac- 
tice act.  Also  see  (xolden  Fleece  Go.  et. 
Gable  Gonsolidated  Go.,  12  Nevada, 
812) 

Section  254  of  practice  act  con- 
strued.— The  words  *'  claim  or  estate  or 
interest,"  in  seotion  264  of  the  practtoe 
act,  are  used  in  a  broad  sense,  and  are 
not  technical  iii  their  meaning.  They 
are  evidently  intended  to  embrace  every 
species  of  adverse  claim  set  up  by  a 
party  out  of  possession.  (Goldberg  m. 
Taylor,  2  Utah,  486.) 

Placer  mines. — A  possessed  ten  years 
a  lot  of  land  in  Oro  Fmo  Gulch,  and  had 
an  arastra  thereon.  B  located  in  1877  a 
placer  mining-daim  in  the  gulch,  which 
included  A's  property,  and  filed  his  ap- 
plication for  patent  in  the  land-office.  A 
filed  an  adverse  claim  to  said  lot  The 
gulch  was  returned  as  mineral  land,  and 
it  had  been  mined  to  one  point  about 
one  thousand  feet  above,  and  at  anether 
point  about  two  thousand  feet  below  the 
arastra.  There  was  no  testimony  show- 
ing that  the  intermediate  three  thou- 
sand feet  of  the  gulch  contained  any 
metals,  and  it  did  not  appear  that  the 
channel  passed  through  A*s  lot :  Hdi, 
That  A  is  an  adverse  claimant  under  tiie 
acts  of  Gongress  relating  to  placer-mio- 
ing-claims,  and  that  B  is  not  entitled  to 
the  patent  to  the  land  in  A's  possessioii. 
(Sbafer  ec.  Gonstans,  8  Montana,  369.) 

ADYEB8B    POSSESSION. 

{See  Poeeesaion), 

Ouster — Tenants  in  common.— 
Open,  notorious,  and  uninterrupted  pos- 
session of  the  whole  by  a  tenant  in  com- 
mon for  twenty-one  years,  claiming  the 
land  as  his  own  ana  taking  the  profits 
(by  coal  mining)  exclusively,  is  evidence 
from  which  a  jury  mav  infer  ouster  and 
adverse  possession.  (Susquehanna  Co. 
iw.  Quick.,  61  Pa.  St.,  828.) 

Sand  bank. — A  valuable  sand  bank 
being  exclusively  and  notoriously  used 
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hj  the  defendant,  who  sold  the  sand  and 
used  it,  this  being  the  nee  to  which  the 
tme  owner  of  the  land  wonld  natnrally 
apply,  it  meets  all  the^reqniaites  of  a  le- 
gal, adverse  possession.  (Ewing  w.  Bar- 
net,  11  Peters,  41.) 

Quarrying  atone. — Qnarrying  stone 
from  time  to  time  during  a  period  of 
twenty-five  years,  on  an  nninolosed  traot 
of  fifty  acres  of  wild  land,  with  claim  of 
title  by  deed  daring  that  time,  is  a  com- 
plete adverse  possession.  (Jackson  m. 
01itz,8  Wend.,  440.) 

Taldng  ore.— When  ore  has  been, 
from  time  to  time,  taken  generally  from 
the  lands  of  a  large  estate,  withoat  refer- 
ence to  any  particular  tract  or  the  subdi- 
visions of  the  land,  the  right  of  the  dis- 
seizor so  taking  the  ore  cannot  be  be- 
yond his  pedis  pa$»es8io,  (Ege  vs.  Medlar, 
82  Pa.  St.,  86.  See  Aiken  m.  Buck,  1 
Wend.,  467.) 

Quarrjring— Statute  of  limitationa. — 
Where  timber  and  quarry  land  was 
claimed  by  the  owner  of  adjacent  prop- 
erty, who  leased  the  qaarries  for  ten 
years,  and  continued  afterward  to  pro- 
cure stone  and  timber  therefrom,  or  per- 
mitted others  to  do  so,  upon  payment 
for  the  right,  and  daring  the  time  regu- 
larly paid  the  taxes  upon  the  land,  the 
claimant  of  the  land  was  held  to  have 
maintained  continued  adverse  posses- 
sion. (Ck>lvin  vs.  McOune,  89  Iowa, 
602.) 

▲QENT. 

Lode  claims  located  by  agent. — Any 
citizen  who  is  entitled  to  locate  a  lode  on 
the  public  domain  may  perform  all  neces- 
sary acts  of  appropriation  and  develop- 
ment throogh  the  agency  of  others. 
(MurleyM.  Ennis,  2  Gol.,800.) 

Poaaeaaion  of  locator. — If  A  locates  a 
mining-claim  in  the  name  of  B,  occupies 
and  works  on  it,  but  uses  B's  name,  and 
does  all  acts  in  his  (B's)  name,  he  cannot 
maintain  any  action  for  the  claim  in  his 
own  name.  The  law  would  consider  his 
possession  the  possession  of  B.  He  could 
only  acquire  an  independent  right  in  the 
daim  by  abandoning  the  first  location 
and  re-locating  in  h&  own  name,  His 
rights  would  date  from  second  location. 
(Van  Yaikenburg  vs.  Huff,  1  ft  2  Nevada, 
116.) 

Agent  of  corporation — Power  of. — 
The  board  of  directors  of  a  corporation 
has  no  power  to  grant  an  agent  thereof 
an  irrevocable  power  of  attorney.  Such 
action  is  void.  (Davis  vs.  Flagstaff  8. 
H.  Ck>.,  2  Utah,  74.) 

Removing  agent — The  possession  of 


the  property  of  a  corporation  by  its  agent 
is  the  possession  of  the  agent  for  his  prin- 
cipal, and  the  removal  of  such  agent  and 
the  entry  into  possession  thereof  by  a  new 
agent  is  not  a  change  of  possession. 
(Flagstaff  8.  M.  Go.  vs.  Patrick  2  Utah, 
804.) 

The  general  doctrines  of  principal  and 
agent  apply  to  mining-claims.  See  the 
following  oases :  Cumberland  Goal  Oo.  vs, 
Sherman,  80  Barb.,  668;  Patterson  vs. 
Keystone  M»  Co.,  80  Gal.,  860 ;  Harden- 
bergh  vs  Bacon,  88  Gal.,  866 ;  Van  Du- 
zen  vs.  Star  Q.  M.  Go  ,  86  Gal.,  571 ;  Nor- 
ris  vs.  Taylor,  49  Dl.,  18 ;  Atlas M.  Go.  vs. 
Johnston,  28  Slioh.,  87  ;  Palmer  vs.  Wil- 
UamBSt  al.,  24  Ifich.,  829;  Adams  M.  Go. 
vs.  Senter,  26  Mich.,  78;  Herbert  vs. 
King,  1  Mont,  475;  Simons  vs.  Vulcan 
Oil  Go.,  61  Penn.  St,  202;  BelLvs,  Bell, 
8  West  Ya.,  188 ;  liOgan  vs.  Dils,  4  West 
Va.,  897 ;  Gollins  vs.  Gase,  28  Wis.,  281 ; 
First  National  Bank  vs.  Bissell,  4  Fed- 
eral Beporter,  694  ;  Delmonico  vs.  Ron- 
debush,  6  Federal  Reporter,  166 ;  Rogers 
vs.  R.  £.  Lee  Mg.  Co.,  U.  S.,  Gircuit 
Gourt  Golorado,  Deo.  6,  1881. 

AGBIOULTUBAL  CLAIM. 

Reaaonable  and  neceaaary  use. — 
Miners  have  a  right  to  enter  upon  public 
mineral  land,  in  the  occupancy  of  others 
for  agricultural  purposes,  and  to  use  the 
land  and  water  for  the  extraction  of  gold 
— the  use  being  reasonable,  necessary  to 
the  business  of  mining,  and  wiUi  just  re- 
gard to  the  rights  of  the  agriculturist 
And  this  whether  the  land  is  enclosed,  or 
taken  up  under  the  possessory  act 
(GlarkM.  Duval,  16  Gal.,  86.) 

Priority  of  poaaeaaion. — Where  the 
titU  of  the  respective  parties  to  public 
mineral  lands  is  based  on  possession  alone, 
the  older  possession,  as  between  the  two, 
gives  the  better  right ;  and  this  although 
the  use  to  which  the  older  possessor  ap- 
propriated the  land  was  for  agricultural 
purposes,  while  the  younger  possession 
was  for  mining  purposes.  (Gibson  vs. 
Pttohta,  88  Gal.,  810.  See  Smiths.  Doe, 
16  Gal.,  101 ;  Gilan  vs.  Hutchinson,  16 
Gal.,  164  ;  Rogers tw.  Soggs,  22  Gal.,  444 ; 
Ru^y  vs.  Welch,  28  Gal.,  468;  Wixon 
vs.  Water  Go.,  24  Gal.,  867.) 

ALIEN. 

Location— Poaaeaaion. — Aliens  can- 
not locate  or  hold  mining-claims.  An 
alien  who  has  never  declared  his  inten- 
tion to  become  a  citizen  is  not  a  quali- 
fied locator  of  mining  ground  and  he 
cannot  hold  a  mining-daim  either  by  ac- 
tual posseaaion,  or  by  location,  against 
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one  who  oonneots  himself  with  the  gOT- 
eminent  title,  by  compliance  with  the 
mining  law.  (Qolden  Fleece  ««.  Gable 
Consolidated  M.  Co.,  12  Nct.,  312.) 

Territory  cannot  hold  forfeited 
claims. — The  act  of  the  legislature  of  the 
Territory  of  Montana,  attempting  to  de- 
clare forfeited  to  the  Territory,  or  to  au- 
thorize proceedings  to  declare  forfeited, 
mining-claims  held  by  aliens,  is  in  yiola- 
tion  of  the  organic  act,  and  void.  (Ter- 
ritory fm.  Lee,  2  Mont.,  124.  ^or  review 
of  California  legislation  touching  foreign 
miners'  tax,  see  Mitchell  f».  Hagood,  6 
CaL,  148.) 

ANNUAL  LABOB. 

{Bee  EcBp&ndUure) 

iLP¥LlOATI01X  FOB  PATENT. 

Locator  of  mining-claim. —Under 
the  mining  laws  of  the  United  States,  the 
locator  of  a  mining-claim  becomes  the 
assignee  of  the  United  States,  and  as 
long  as  he  complies  with  the  conditions 
imposed  by  them,  and  the  license  to  oc- 
cupy remadns  in  force,  the  right  of  the 
locator  to  the  possession  of  the  land, 
and  to  appropriate  to  his  own  use  the 
minerals  therein,  is  full  and  complete ; 
and  he  need  not  take  any  step  to  pur- 
chase the  same  unless  he  thinks  proper. 
(Chapman  vs.  Toy  Long,  4  Sawyer  28.) 

ATTOBNXT. 

Extortion — Land  officer — The  regis- 
ter of  the  United  States  land-ofl^  can- 
not act  as  an  attorney  for  an  applicant 
for  patent  to  mineral  land ;  and  if  he  re- 
ceive from  such  applicant  a  gross  sum  in 
part  as  his  official  fee  as  charge  for 
services  as  an  attorney,  snch  taking 
of  money  is  extortion.  (U.  S.  es.  Waitz, 
8  Sawyer,  478.) 

BLAOK    HELLS. 

Black  Hills. — No  title  coold  be  ac- 
quired to  mining-claims  or  lands  in  the 
Black  Hills  country  until  after  the  re- 
gion was  4)eded  by  the  Indians.  (Ahly 
M.  Garrison,  Supreme  Court  of  Da- 
kota, May  12,  1879.) 

Boin>. 

Mere  option.— A  bond  by  the  diaoov- 
erer  or  owner  of  a  mining-claim  *'in 
the  penal  sum  of  one  thousand  dollars, 
con^tioned  to  convey  the  claim'*  on 
the  payment  or  deposit  of  a  given  sum 
by  a  given  day,  is  a  mere  option  to  pur- 
chase within  the  time  specified,  and  may 
be  revoked  by  the  maker  at  any  time  be- 
fore acceptance  by  the  obligee. 

Mutuidity  and  consideration — Suoh 


bond,  there  being  neither  mutuality  nor 
consideration,  imposes  no  obligation  on 
either  party.  Until  acceptance  by  the 
obligee,  or  the  performance  by  him,  of 
some  act  equivalent  to  an  election  to 
purchase  uuder  the  terms  mentioned 
therein,  it  is  nudum  pactum,     ^    , 

Specific  performance  of  such^lxmd 
will  not  be  enforced  if  the  offer  it  con- 
tains be  withdrawn  before  an  election  to 
purchase  and  tender  of  performance  by 
the  obligee.  Otherwise,  when  a  money 
consideration  is  expressed  in  the  bond, 
or  the  obligee  is  by  its  terms  required  to 
improve  or  develop  the  property  as  a 
consideration  for  the  option,  and  t^ 
terms  have  been  oompliea  with.  ,,^ 

Voluntary  labor  performed  and  im- 
provements made  on  the  mine  by  the 
holder  of  such  bond,  pending  the  time 
stipulated  in  the  option,  though  with  the 
knowledge  of  the  maker,  do  not  amount 
to  an  election  to  purdiase — especially 
when  the  bond  «peoifies  a  different  mode 
of  election;  but  should  be  deemed 
merely  for  exploration  for  the  purpose 
of  testing  value  of  the  mine.  .-  . 

An  entry  upon  the  property,  tanan- 
thorized  by  the  writing,  and  wiUiout  the 
express  assent  of  the  maker,  is  not  such 
an  entrv  as,  in  law,  amounts  to  a  sealing 
of  the  bond^— )     / 

BOXJiStbASSsa. 
(See  LoeaUan.) 

How  defined. — The  boundaries  and 
extent  of  the  elaim  must  be  plainly  de- 
fined by  stakes  or  marks  on  the  ground. 
(Gleeson  «a  Martin  White  M.  Co.,  18 
Nev.,  442.) 

Negligence. — When  a  party  has  the 
means  of  ascertaining  a  boundaty  linei, 
he  is  guilty  of  negligence  in  not  ascer- 
taining its  location.  (Mays  ««.  Tappan, 
28Cal.,  806.) 

Extent  of  claim — Declaration  of 
president. — It  seems  that  in  a  dispute  ss 
to  the  extent  of  a  mining  oompany'a 
claim,  the  declarations  of  the  president 
as  to  the  position  of  the  boundaiiea,  if 
objected  to,  are  not  admissible  in  evi- 
dence. (Overman  8.  M.  Co.  sn:  Ameri- 
can M.  Co.,  7.  Nev.,  812.) 

Whom  estopped  by — Agreement. — 
Where  two  several  mining  companies 
agree  upon  a  boundaiy  line  between 
the  claims  of  the  two  eompaniea, 
and,  subsequentlv,  other  parties  pur- 
chase the  sevetal  interests  of  the  two 
companies,  with  a  knowledge  of  tiie 
boundary  line  so  fixed,  both  parties  are 
oonohided  by  it,  and  are  estopped  txam 


JXmiOIAL  DBOISIOm. 


493 


denying  the  line.  (Magee  «#.  Sicme,  9 
OaL,  (KJO.) 

Acquiescence. — Leasees  present  at  a 
staking  of  a  boundary  line  upon  a  refer- 
ence made  by  lessors  and  the  adjoinins 
owners  are  bound  by  their  presence  and 
aoquiesoenoa  (Taylor  ««.  Parry,  1  Scott 
N.  R.,576.) 

«  Marking  boundaries. — One  seeking 
to  hold  a  mining-olmim  by  yirtae  of  prior 
possession  alone,  without  any  reference 
to  local  mining  customs,  must  mark  oat 
his  boundaries  by  such  distinct  physical 
marks  or  monuments  as  will  indicate  to 
any  person  what  his  exterior  boundaries 
are.    (Hess  fw.  Winder,  80  Gal.,  849.) 

Fences  not  required. — ^Fences  are  not 
requisite  around  yining-daims.  The 
physical  marks  upon  and  aronnd  the 
daim  are  snfftcient  to  notify  every  one 
of  the  possession  and  daim  of  the  pos- 
sessor ;  and  by  common  understanding, 
the  going  upon  a  claim  to  work  it  is  an 
appropriation  of  tiie  entire  claim ;  espe- 
daUy  if  that  daim  can  be  appropriated 
to  that  extent  by  location  by  one  man. 
(English  et.  Johnson,  17  Gal.,  107.) 

Fencing  not  necessary  to  posses- 
aion. — Fencing  a  miningAdaim  would 
aerre  no  useful  purpose  except  to  mark  its 
boundaries;  and  any* other  means  which 
will  accomplish  that  object  will  equaJly 
answer  the  requirements  of  the  law  as 
to  the  possession  of  such  a  claim. 
(Rogers  vs.  Gooney,  5,  6,  and  7  Ney., 
872.) 

Evidence. — In  an  action  to  recover 
damages  for  a  trespass  upon  the  plain- 
tiffs* mining-daims,  where  the  defend- 
ants own  adjoining  daims  lying  west  of 
the  plaintiffs'  ground,  and  both  paaties 
agree  as  to  the  north  line  of  the  plain- 
tiffs' claims,  and  admit  that  their  east 
and  west  lines  are  parallel,  but  disagree 
as  to  their  location,  and  W.  A  Go.  own 
claims  adjoining  and  east  of  plaintiff^ 
and  H.  A  Go.  own  daims  adjoining  and 
east  of  W.  A  (3o.  evidence  of  the  loca- 
tion of  the  weat  line  of  H.  A  Go.  is  not 
pertinent,  unless  the  east  and  west  lines 
of  W.  ft  Oo.  are  parallel,  and  the  east 
line  of  W.  A  Go.  is  coincident  with  the 
west  line  of  H.  ft  Oo.  (Stoakes  et .  Hon- 
roe,  86  GaL,  888.) 

Questicm  of  fact.^What  is  the  right 
boundary  line  of  a  **  sett,"  or  piece  of  a 
mine  let,  and  whether  certain  premises 
are  pared  or  no  parcel  of  the  ground  de- 
mised, is  a  question  of  fact  for  the  jury ; 
but  the  judge  is  bound  to  tell  the  jury 
what  is  the  proper  construction  of  any 
document  necessary  to  be  considered  in 
the  decision  of  that  questkm.    (Lyle  ••. 


Bichards,  L.  B.,  1  H.  L.,  222 ;  85  L.  J. 
Q.  B.,  214#) 

CLAIM. 

{Bee  Mining-claim. ) 

OONTBACT. 

When  signed  by  both  partiea. — If  a 
contract  is  drawn  between  the  several 
locators  of  a  mine  and  certain  prospec- 
tors, to  give  a  part  of  the  ground  for 
developing  the  mine,  and  signed  by  a 
part  only  of  the  locators,  if  tiie  pros- 
pectors go  on  to  work,  it  is  at  their  own 
risk.  Those  not  signing  or  consenting 
to  the  contract  are  not  bound.  (Ghase 
t^  Savage  8.  M.  Go.,  2  Nev.,  9  ;  and  1 
and  2  Nev.,  658.) 

Failure  to  perform  ^  Condition. — 
If  two  peraons  agree  with  a  third  to  fur- 
nish necessary  supplies  to  the  latter,  as 
the  aame  shall  be  required,  for  discover- 
ing and  locating  lodes  for  the  joint  ben- 
efit of  all,  the  latter  may  treat  this  as  a 
condition  precedent,  and  upon  failure  to 
fumifih  the  supplies  he  may  abandon  the 
enterprise,  or  he  may  proceed  to  discover 
and  locate  lodes  in  his  own  right,  with- 
out regard  to  the  contract.  (Murley  m. 
Ennis,  2  Golorado,  800.) 

Title  of  purchaser.  —  Where  the 
owner  of  a  mining-daim  contracts,  ver- 
bally, with  J,  for  the  working  thereof, 
and  agrees  to  pay  him  a  certain  sum  out 
of  the  proceeoB  of  the  mine,  and  J  goes 
into  possession  thereof,  and  while  he  is 
working  it,  the  owner  sdls  it  to  a  third 
party,  who  takes  without  notice  of  J's 
contract :  HeUL^  That  his  claim  is  not  sub- 
ject, or  liable,  to  J's  contract  (Jenkins 
M.  Bedding,  8  Od.,  598.) 

Customs  of  miners.— Where  the 
terms  of  an  agreement  respecting  joint 
ownership  of  ore-beds  are  doubtful,  the 
usage  of  the  parties  in  taking  ore  for 
thdr  respective  furnaces  must  be  an  im- 
portant dement  in  their  construction. 
(Goleman  m.  Orubb,  28  Fa.  St.,  893.) 

Sale — Quarry  and  marble  works — 
Present  capacity.— A  sale  of  a  quarry 
with  an  agreement  to  keep  a  mill  or 
marble  works  supplied  with  marble  is 
made  with  reference  to  the  present  oa- 
padty  of  the  mill,  so  that  the  mill  can- 
not call  for  an  increased  supply  on  ac- 
count of  its  enlargement  (BuUand  M. 
Co.  M.  Bipley,  10  WalL,  889.) 

Letters — Bztension  of  time.  — Where 
an  executory  contract  for  sde  of  mines 
was  accompanied  by  a  covenant  on  the 
part  of  the  purchaser  to  open  them,  and 
an  extention  of  the  time  was  alleged  to 
be  proved  by  certain  letters,  it  was  hdd 
that  the  court  must  determine  as  matter 
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of  law  the  effect  of  suoh  letters,  aod 
whether  they  referred  to  an  extension  of 
all  the  terms  of  the  contract,  or  related 
only  to  an  extension  of  time  to  open  the 
mines.  Second,  That  an  extension  of 
time  in  general  terms  would  refer  to  all 
the  terms  of  the  oontmot.  (Luokhart  v$. 
Ogden,  80  GaL,  iUT.) 

Stockholders  acting  for  the  corpo*- 
ration  —  Option  —  Conditional  sale. — 
A  contract  with  the  owners  of  the  stock 
of  a  mining  corporation,  as  parties  of  the 
first  part,  reciting  that  the  parties  of  the 
second  part  are  desirous  of  buying  the 
stock  and  mine  if  the  tests  they  make 
proTC  satisfactory,  and  shall  tske  p§s* 
session  of  the  mine,  and  make  improve- 
ments on  it,  and  that  the  stockholders 
shall  assign  the  stock  to  trustees;  and 
that  the  parties  of  the  second  part  shall 
pay  at  a  time  fixed  a  certain  sum  to  the 
trustees  for  the  stockholders  and  have 
the  stock,  but  forfeit  their  improvements 
and  re-deliver  possession  if  they  fail  to 
pay,  accompanied  by  a  resolution  of  the 
board  of  directors  to  convey  the  mine  to 
the  parties  of  the  second  psrt  if  the  pay- 
ment is  made,  merely  gives  the  parties 
of  the  second  part  the  option  of  purchas- 
ing, and  by  their  failure  to  pay  they  lose 
the  privilege  of  buying,  but  do  not  be- 
come liable  for  the  amount  they  were  to 
pay.     (Gordon  vs.  Swan,  48  Oal.,  564.) 

Measurement :  **  More  or  less  " — 
Pleading—A  contract  to  run  a  tunnel 
(or  drift)  180  feet.  *'more  or  less,"  is 
completed  when  180  feet  have  been  run. 
(Gerrens  w.  Huhn  A  Hunt  S.  M.  Oo., 
10  Nev.,  187.) 

Where  on  such  a  contract  plaintiffs  sued 
for  384^  feet,  but  did  not  aver  that  the 
additional  feet  were  run  at  the  instance 
of  defendant,  nor  that  the  defendant  had 
promised  to  pay  for  the  same :  Held,  That 
the  complaint  did  not  state  a  cause  of  ac- 
tion.    (Id. ) 

Ultra  Vires.  -A  corporation  is  not 
bound  by  an  unauthorized  contract,  made 
\^  its  board  of  directors,  such  contract 
can  be  treated  as  lUtra  mret,  and  is  not 
binding  upon  the  corporation.  (Flag- 
staff S.  M.  Oo.  M.  Patrick,  2  Utah,  804. ) 

Contract  by  corporation — Directors 
of. — A  contract  made  by  the  directors  of 
a  corporation  not  authoriaed  by  the  stock- 
holders thereof,  or  by  the  charter  thereof, 
is  void.  (Davis  M.  Flagstaff  S.  M.  Go. 
6t  aj.,2ntah,  74.) 

Overdraft. — A  mining  company  hav- 
ing power  under  its  charter  to  raise 
money,  by  borrowing  from  a  bank,  an 
overdraft  by  check  of  its  authorised 
oflicers  is  a  proper  indebtedness  which 


must  be  paid  by  a  subsequent  board  of 
directors.  (Mahoney  Mg.  Co.  m.  Anglo- 
Oalifomian  Bank,  (Limited,)  Bapfeme 
Court  of  U.  S.,  October,  1881.) 

OONYETAHOE. 

California — Act  relative  to  coovey- 
ance.^The  act  of  April  18,  1860,  rela- 
tive to  the  conveyance  of  mining- claims, 
applied  to  gold  claims  only  until  the 
amendment  of  1868,  steiking  out  the 
second  section,  after  which  it  applied  to 
all  mining-claims.  (Patterson  es.  Key- 
stone Mining  Company,  80  OaL,  860.) 

Evidence  of  title.  —  The  provision 
contained  in  the  first  section  of  Uie  act  d 
April  18, 1860,  (Stats.  1860,  p.  176,)  that 
'*  conveyances  of  mining^^daims  may  be 
evidenced  by  bills  (ft  sale,  or  instmmenti 
in  writing  under  seal,"  is  mandatory; 
and  it  was  intended  that  the  method  of 
conveying  such  property  therein  pre- 
scribed should  exclude  transfers  by  ver- 
bal sale,  even  though  accompanied  by  a 
delivery  of  possession.  (Felger  9$.  Cow- 
ard, 85  Cal.,  660.  See  Melton  et.  Lom- 
bard, 61  Oal.,  268 ;  Watts  c«.  White,  18 
Cal.,  821.) 

Evidence  as  to  execution  of  a  deed. 
*-A  deed  for  a  mining-claim,  executed 
and  recorded  in  the  district  where  the 
claim  is  situated,  before  any  act  was 
passed  by  the  Territorial  ^Bsembly,  rela- 
ting to  snch  instruments,  cannot  be  given 
in  evidence  without  proof  that  it  was  exe- 
cuted by  the  grantor  :  1,  According  to 
the  local  rules  and  customs  of  the  dis- 
trict; or,  2,  By  the  subscribing  wit- 
nesses, (if  there  are  any,)  as  provided  in 
the  16t]»  section  of  the  chspter  relating 
to  conveyances.  (B.  S.  109 ;  Sullivan  9$. 
Hense,  2  OoL,  424.) 

Corporate  seal*— Recital  of  authority. 
— A  deed,  without  the  corporate  seid, 
purporting  to  have  been  executed  on 
behalf  of  a  corporation  by  its  board  of 
trustees,  is  inadmissible  ss  evidenoe  with- 
out first  showing  their  authority  to  exe- 
cute the  same.  The  recital  of  such  aa- 
thority  in  the  deed  is  not  evidenoe  of  its 
existence.  (Gaahwiler  «s.  Willis,  38  CsL, 
11.) 

Form  of  biU  of  8ale.^No  preciae  ftem 
of  words  is  necessary  to  work  a  convey- 
ance in  a  bill  of  sale  for  a  mining-daim. 
If  it  be  dear  from  the  language  of  the  in- 
stmment  that  the  maker  intended  to  pass 
thereby  the  title  to  the  property,  the  kw 
will,  if  possible,  so  construe  the  woids 
used  S8  to  effectuate  that  intent  (Meyers 
9$,  Farqnharson,  46  OaL,  190.) 

Absolute  grant.— A  deed  after  the 
grant  of  a  distinct  pared  in  fee  oontinaed : 
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«« alflo  the  right  of  digging  for  ooal  mder  | 
the  adjoining  land  lying  east  of  aaid  lot 
(deaeribing  &e  adjoining  land,)  together 
with  all  and  singnlar  the  tenements,  he- 
reditamentH,  and  apportenanoes,  to  the 
said  lot  or  parcel  of  groand  belonging,  with 
the  right  of  digging  for  ooal  as  afore- 
said  **  Also  a  coTenant  of  warranty  of 
the  lot,  "  with  the  right  of  digging  for 
ooal  as  aforesaid,''  to  the  grantee,  his 
heirs  snd  assigns  '*  free  fxom  the  daim 
of  all  persons  :"  ffeld^  A  oonTeyance  of 
the  absolute  property  in  the  ooaL  (List 
M.  Gotts,  4  W.  Va.,  54d.) 

Parol  evidence. — Admissible  for  cer- 
tain explanations.  (Bemer  M.  Nesmith, 
84  Oal.,  624.) 

How  construed.— Where  the  language 
of  a  deed  admits  of  bat  one  oonstraction, 
and  the  location  of  the  lode  or  premises 
intended  to  be  conveyed  is  clearly  asoer- 
tained  by  a  sufficient  description  of  the 
ground  in  the  deed  by  courses,  distances, 
or  monuments,  it  cannot  be  controlled  by 
any  different  exposition  derived  from  the 
acts  of  the  parties  in  locating  the  prem- 
ises, or  from  the  failure  of  the  grantor  to 
designate  the  various  names  by  which 
the  ground  conveyed  was  at  diiferent 
times  known.  (WeUl  tw.  Lucerne  M.  Co., 
11  Nevada,  201.) 

Knowledge— Questions  of  science. 
— In  oases  of  obscure  instruments,  espe- 
cially on  motions  for  a  preliminary  in- 
junction, a  court  may  inquire  into  the 
actual  state  of  the  knowledge  which  the 
parties  to  it  had  upon  the  subject  of  it, 
and  where  it  involves  questions  of 
science  may  refer  to  the  state  of  public 
knowledge,  or  that  of  learning,  at  the 
time  the  deed  was  made.  80  &id  upon 
the  construction  of  an  indefinite  and  un- 
certain grant,  or  lease,  or  liosnse  of  the 
oil,  or  the  right  to  take  the  oil  upon  a 
tract  of  land  made  at  a  time  before  the 
oil  was  known  to  be  obtained  by  boring. 
(French  w.  Brewer,  8  WalL  Jr.,  846.) 

Blind  lode — Tunnel  discovery — Pa- 
rol evidence. — Where  a  lode  known  as 
the  €k>ld  Hill  ledge  had  been  discovered 
and  located  on  the  surface,  and  it  re- 
mained in  doubt  whether  it  was  the  same 
lode  which  had  been  out  by  a  tunxfel  be- 
low,  and  the  said  tunnel  was  prosecuted 
for  blind  lodes,  as  well  as  for  the  lode 
discovered  on  surface  :  HM^  That  not 
only  could  the  habendum  of  a  deed  which 
was  uncertain  as  to  its  conveyance  of  the 
Gold  Hill  Ledge  be  used  to  explain  or 
qualify  the  description  in  the  granting 
clause,  but  that  parol  evidence  was  ad- 
missible to  show  the  circumstances  un- 
der whioh  the  deed  was  made  to  reach 


the  intent  of  the  parties  as  to  the  Gold 
Hill  I«dge.  (McOurdy  M.  Alpha  G.  A 
8.  M.  Oo.,  8Nev.,  29.) 

Designation  of  the  name  of  the 
claim'— Two  locations.— Where  a  party 
conveys  all  his  right,  title,  and  interest  in 
and  to  certain  mining  ground  and  quartz 
lode  described  in  the  deed,  and  it  ap- 
pears as  a  fact  that  his  interest  was  de- 
rived from  two  different  notices  of  loca- 
tion which  were  posted  upon  and  claimed 
the  same  lode :  JaMy  That  the  conveyance 
of  his  interest  in  the  lode  necessarily  con- 
veyed his  interest  under  both  locations, 
and  it  was  immaterial  by  what  particular 
name  be  designated  it  (Phiilpots  M. 
Blaadell,  8  Nev.,  61,  aifirmed ;  Weill  iw. 
Lucerne  M.  Co.,  11  Nev.,  201.) 

Poasesaion. — Adverse  possession  does 
not  invalidate  a  conveyance  by  a  party 
out  of  possession,  (fioberts  98.  Cooper, 
20  How.,  467.) 

Minerals  pass  by  conveyance  of  land. 
— Where  individuals  convey  lands,  the 
minerals  of  gold  and  silver  pass,  unless 
expressly  reserved.  (Moore  V8.  bmaw  ; 
also  Fremont  ef.  Flower,  17  OaL,  199.) 

Boundary — Parol  evidence— Emery 
— Iron  ore. — Where  there  was  a  convey- 
ance of  the  metals  and  minerals  in  a  cer- 
tain tract  **  beginning  at  the  centre  of 
th^  vein  of  iron  ore  on  the  line  between, 
etc.,"  and  in  trespass  for  taking  ore  there 
was  conflicting  testimony  as  to  whether 
there  wss  any  such  vein,  or  whether  there 
was  not  more  than  one  vein,  and  whether 
the  parties  agreed  on  a  line  of  rooks  as 
marlong  a  supposed  vein,  and  whether  if 
sny  vein  it  was  not  a  vein  of  emery  in- 
stead of  iron  :  HM,  That  if  there  was 
one  vein  of  iron  ore  as  called  for  in  the 
deed,  parol  evidence  could  not  affect  the 
construction  of  the  deed  upon  the  ques- 
tion of  boundary ;  2,  If  more  than  one 
vein,  parol  evidence  must  show  which 
was  intended ;  8,  If  it  was  a  vein  of  em- 
ery or  a  line  of  rocks,  it  would  be  a  good 
boundary  under  the  deed,  though  treated 
by  the  parties  as  a  vein  of  iron  ore. 
(Chester  Emery  Co.  vs,  Lucas,  112  Mass., 
424.) 

Title— How  transferred.— The  inter- 
est of  C.  W.  H.  in  said  mining  ground 
(it  being  conceded  that  it  is  real  estate) 
oould  only  pass  to  H.  by  deed  or  last  will 
and  testament ;  where,  in  the  absence  of 
both,  C.  W.  H.  being  seized  of  the  prop- 
erty, died  intestate,  the  property  de- 
scended to  J.  W.  H.  (his  father. )  (Har- 
denbergh  vs.  Bacon,  88  OaL,  866.) 

Unstamped  conveyances  and  sub- 
sequent stamped  conveyaocea. — Where 
a  psrty,  while  the  acts  of  Congaeas  re- 
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qoiring  oonTeyanoes  to  be  stamped  are 
in  force,  makes  a  oonTeyanoe  without  af- 
fixing a  stamp  thereto,  and  the  grantee 
in  such  unstunped  conveyanee  conveys 
subsequently  by  deed,  duly  stamped  and 
in  all  respects  valid,  the  grantee  under 
the  deed  properly  stamped  takes  the  title 
unaifeoted  by  the  failure  to  stamp  the 
prior  deed.  (Kenny  ««.  Oon.  Va.  M.  Go., 
4  Sawyer,  882.) 

Mistakea  for  and  against  grantors. 
— ^If  a  party,  in  making*  a  conveyance  of 
one  part  of  a  mining-olaim,  makes  a  mis- 
take against  himself  as  to  the  amount 
conveyed,  and  in  another  part  of  the 
same  conveyance  makes  a  mistake  in  his 
favor,  of  a  corresponding  amount  in  an- 
other portion  of  the  same  mine,  and  the 
grantee  obtains  no  more  in  the  aggregate 
&an  he  purchased  and  paid  for,  the  equi- 
ties are  equal,  and  a  court  of  equity  will 
not,  on  application  of  the  grantor,  reform 
the  conveyance  by  correcting  ttie  mis- 
take against  him,  to  the  iujury  of  the 
other  party  upon  the  entire  transaction. 
{Id,) 

Actual  and  conatructive  poaaes- 
sion. — H  and  others,  defendants,  con- 
veyed a  mine  to  G,  and  delivered  a  shaft 
and  level  in  the  mine  to  plaintiffs  as  agent 
of  0,  retaining  a  certain  other  shaft  and 
level  in  the  same  lode,  not  connected  irith 
the  first,  apparently  claiming  that  part  as 
upon  another  lode.  G  contracted  to  sell 
to  plaintiffs  the  same  mine,  and  gave 
them  a  bond  for  a  deed.  Afterward,  bv 
sinking  and  stoping,  defendants  took 
ore  from  the  level  and  shaft  retained  by 
them ;  but  the  opening  was  not  extended 
lonffitudinally.  In  trespass  for  the  value 
of  the  ore  so  taken  :  HM,  That  the  plain- 
tiffs had  not  actual  or  constructive  pos- 
session of  the  locus  in  quo,  because,  1. 
Throuffhout  the  length  of  the  level  re- 
tained by  them,  the  defendants  had  ac- 
tual possession  of  the  vein  from  the  sur- 
face to  the  centre  of  the  earth.  2.  The 
plaintiffs'  possession,  whether  referred 
to  the  bond  from  G  to  them,  or  as  ven- 
dees and  licensees  of  G,  cannot  be  ex- 
tended to  the  pert  actually  occupied  by 
defendants.  8.  The  circumstances  that 
G  purchased  for  the  benefit  of  plaintiffs 
cannot  be  effectual  in  a  court  of  law, 
since  he  held  the  legal  title.  (Hngunin 
Of.  McGunniff,  2  Gol.,  867.) 

Partition  —  Security  for  indorse- 
ments. — A  tract  of  land  was  held  by  sev- 
eral tenants  in  common,  and  on  partition 
a  certain  portion  was  set  apart  and  quit- 
claimed to  plaintiff,  representing  M,  who 
had  conveyed  to  plaintiff  as  security  for 
indorsements.     Another  portion  of  the 


land  was  set  apart  and  qult-daimed  to  H. 
The  portion  thus  reoeived  by  H  was  sob- 
sequently  oonveyed  to  plaintiff,  and  em- 
braces the  land  in  controversy:  HM^ 
That  plaintiff  is  not  mortgagee  of  the 
premises;  that  even  if  he  held  the  premises 
conveyed  by  H  to  him  as  security  for  the 
indorsements  of  M,  it  was  as  trustee  of 
the  legd  title ;  that  the  title  had  nassed 
from  H  and  had  never  been  in  M,  ex- 
cept of  an  undivided  intarast  before  the 
partition,  and  was  tiierefore  in  plaintiff, 
who  could  maintain  ejectment.  (Sea- 
ward f>s.  Malotte,  15  Gal.,  804.) 

Conveyance  without  deed. — ¥^ere 
by  the  usages  and  customs  existing  in  the 
Territory  of  Utah,(now  State  of  Nevada,) 
interests  in  mining-claims  situated 
therein,  whicb  had  been  acquired  by  lo- 
cation, in  accordance  with  the  local  oua- 
toms  and  usages  which  then  and  there 
prevailed,  could  be  sold  and  conveyed 
by  delivery  of  possession  without  deed  or 
other  instrument  in  writing ;  and  where 
the  ancestors,  from  whom  the  plaintiff 
took  by  descent  certaid  undivided  inter- 
ests in  sucAi  a  mine,  in  his  lifetime,  in 
common  with  the  other  owners  so  sold 
and  conveyed  said  interests  to  a  corpo- 
ration formed  under  the  laws  of  the 
State  of  Galif  omia,  by  an  association  con- 
sisting of  said  ancestor  and  the  other 
owners  of  said  mine,  whi<di  sale  was  in 
trust  for  the  members  of  said  assooiation 
and  their  legal  representativeB,  which 
conveyance  was  duly  accepted  by  said 
corporation:  HM^  That  thereby  said 
corporation  acquired  the  title  of  said  an- 
cestors to  said  mine,  and  that  said  trust 
was  enforceable  by  plaintiffs  against  said 
corporation.  (Blodgett  iw.  Potosi  G.  k 
S.  Mining  Go.,  84  Gal..  227.) 

Contents — How  proved. — Where  K 
acquired  his  interest  in  a  mining-claim 
by  purchase,  evidenced  by  deed  or  bill  of 
sale,  he  was  bound  for  the  purpoee  of 
showing  title  in  himself,  to  produce  the 
deed  or  bill  of  sale,  or  prove  its'  loss,  for 
the  purpose  of  laying  the  foundation  for 
the  introduction  of  secondary  evidenee 
as  to  its  contents.  (King  et.  Bandlett, 
88GaL,  818.) 

Written  instrument  not  needed, 
when. — The  statute  of  frauda,  reqairiag 
an  instrument  in  writing  to  create  an  in- 
terest in  land  does  not  apply  to  the  tak- 
ing up  of  mining-claims.  A  mere  vertial 
authority  to  one  man  to  take  up  a  claim 
for  another  is  sufficient.  No  title  is  di- 
vested out  of  the  government,  hot  a 
light  of  entry  given  under  it  (Gore  at. 
McBrayer,  18  Gal.,  682.) 

Title  passed  by  posBession.--Wbere 
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the  owners  of  •  mioing-'Olaiiii,  preTionsly 
located  by  themselves  and  others,  be- 
came incorporated,  and  placed  the  corpo- 
ration thus  formed  in  potwessiou  of  the 
claim  as  their  suecessor  in  interest,  with 
the  evident  intention  that  whatever 
rights  the  oninoorporated  individuals 
had  should  pass  to  the  corporation : 
Meld^  That  the  title  to  the  claim  passed 
to  the  corporation  as  effectually  as  it 
would  if  the  transfer  had  been  accom- 
panied by  a  conveyance  in  writing. 
(Table  Mountain  Tunnel  Go.  m.  Stzan- 
ahan,  20  Gal.,  198.) 

Legal  title— In  whom  vested. — The 
legal  title  to  the  property  of  a  mining 
corporation  is  vested  in  the  corporation, 
and  not  in  the  stockholders  as  such. 
( Wright M.  OroviUe  M.  Go.,  40  GaL,  20.) 

CUSTOM. 

(See  LoocULaws,) 

Distinguished  from  prescription — 
Profit  a  prendre. — A  custom  gives  a 
right  local  to  a  district  or  community ; 
prescription  is  a  rip^ht  attaching  to  the 
person  or  to  a  particular  estate.  (Per- 
ley  tw.  Langley,  7,  N.  H.,  288.  See  Con- 
stable w.  Nicholson,  14  Scott's  G.  B.  Re- 
ports,   280.) 

Whether  rights  are  held  as  a  custom  or 
as  a  prescription,  depends  upon  whether 
they  are  held  as  a  local  usage  or  eon^a 
as  a  personal  claim,  or  as  dependent  on 
a  particular  estate.     (Id,) 

All  rights  which  may  be  held  under  a 
castum  may  be  held  by  prescription,  but 
the  reverse  of  this  is  not  true.    (Id.) 

A  profit  in  another's  land  must  be  es- 
tablished as  a  prescription  by  the  indi- 
vidaal  through  his  ancestors,  or  a  cor- 
poration and  its  predecessors,  or  as 
appartenant  to  some  estate  held  by  the 
claimant.    (Id. ) 

**  There  are  no  authorities  that  sustain 
the  removal  df  the  soil,  or  the  taking  of 
profits  from  the  soil  of  another  as  a  cus- 
tom."    (Id.) 

Profit  a  prendre — A  proJU  a  prendre 
in  another's  soil  cannot  be  claimed  by 
enaiom,  however  ancient,  uniform,  and 
clear  the  exercise  of  that  custom  may 
have  been.  (Atty.-Gen.  ts.  Mathias,  4 
Kay  &  J.,  679.) 

Miners*  right — How  not  proved. — A 
oastom  allowing  strangers  to  enter  upon 
lands  of  another,  and  mine  for  lead,  lo- 
cally called  **  miners'  right,"  cannot  be 
proved  by  the  usage  of  a  single  mine,  or 
the  usage  of  a  few  parties.  (Fuhrvt. 
Dean,  26  Mo.,  116.) 

Cannot  divest  title. — Where  a  party's 
zi^ts  to  a  mining-claim  are  fixed  oy  the 


rules  of  property  which  are  a  part  of  the 
general  law  of  the  land,  they  cannot  be 
divested  by  any, mere  neighborhood  cus- 
tom or  regulation.  (Waring ««.  Grow,  11 
GaL,  867.) 

DEED. 

(See  CoTfweyance, ) 

DE8CBIPTI0N. 

Well-known  monuments. — The  fol- 
lowing description  of  a  mining-claim  in 
a  bill  of  sale,  *'  commencinff  at  an  oak 
bush  near  the  gate  of  Myer?  cow-yard, 
running  straight  across  the  river  to  the 
head  of  the  wing-dam  put  in  by  Owens 
k,  Go.  in  1868 ;  from  thence  to  a  promi- 
nent point  of  granite  bed-rock  in  El  Do- 
rado county ;  from  this  line  down  to  the 
old  Willow  Bar  line,"  no  State  men- 
tioned: Heli^  Sufficient  to  allow  the 
paper  to  be  received  in  evidence,  as  the 
places  mentioned  might  be  well-known 
monuments  easily  distinguished.  (Mey- 
ers 1WL  Farquharson,  46  Gal.,  190.  See 
Hancock  m.  Watson,  18  Gal.,  188.) 

Parol  evidence. — Where  the  descrip- 
tion of  mining-ground  is  dilferently 
stated  in  the  complaint  and  the  instru- 
ment sued  on,  but  the  descriptions  are 
not  contradictory,  parol  evidence  is  ad- 
missible to  show  that  the  two  descrip- 
tions cover  the  same  ground.  (Began  w, 
O'Beilly,  82  Gal.,  11.) 

Magnetic  meridian — Parol  evidence. 
In  an  actioz.  concerning  disputed  bound- 
ary between  two  mining-daims,  depend- 
ing on  an  aareement  between  the  par- 
ties, in  which  the  word  *' north"  was 
used,  and  parol  evidence  was  admitted 
to  prove  that  it  was  the  custom  of  the 
locality  to  run  boundary  lines  by  the 
magnetic  meridian,  and  that  that  was  the 
understanding  of  the  parties:  He^y  That 
such  evidence  was  admissible,  not  to 
contradict  or  vary  the  term,  but  to  ascer- 
tain the  sense  in  which  it  was  used. 
(Jenny  Lind  Go.  f>».  Bower  &.  Go.  11 
Gal.,  194.) 

No  lateral  boundaries. — In  a  decision 
upon  the  sufficiency  of  description  in  a 
tax  levy,  the  court  remarked:  '*We 
know  it  is  a  common  and  almost  uni- 
versal custom  for  prospectors  in  this 
State  to  take  up  claims  for  mining  pur- 
poses on  the  public  domain,  describing 
them  as  so  many  feet  of  a  certain  lode, 
lead,  ledge,  or  mineral  vein,  with  ail  its 
dips,  spurs,  and  angles,  but  giving  no 
lateral  boundaries  to  the  daim."  (1865.) 
(State  V8.  Real  Del  Monte  G.  &  S.  M. 
Go.  1  Nov.,  628.) 

Ledge — How  construed. — ^The  term, 
''  Qreat  Hill  or  Ledge  of  Lime  Bock," 
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in  a  deed,  is  to  b«  ooDBtmed,  in  order  to 
ascertain  its  extent  and  limits,  in  the 
liglit  of  the  circumstances  attending  the 
transaction,  according  to  the  intent  of 
the  parties,  derived  from  the  language 
employed  by  them.  (Dexter  Lime  Bock 
Co.  vs.  Dexter,  6  B.  L,  853.) 

Bar  placer-claims. — In  a  description 
of  bar  placer-claims,  giving  name  of 
claim  and  adjoining  claim,  size,  and  loca- 
tion in  canon,  it  waa  held  sufficient. 
(Grady  M.  Early,  18  OaL,  109.) 

DiaOOYKBY. 

Rights  of  discoverer. — If  it  be  onoe 
established  or  admitted  that  one  of  a 
company  of  miners  was  the  real  disooT- 
erer  and  entitled  to  a  discoTerer's  share 
in  the  location,  then  snch  discoyerer 
oould  thereafter  only  be  shown  to  haye 
diTcsted  himself  of  that  interest  by  dear 
and  positive  evidence.  The  evidence  of 
one  witness,  that  the  party  agreed  the 
discoverer's  claim  should  be  divided 
among  all  the  shareholders  in  the  com- 
pany, when  contradicted  by  another  wit- 
ness, who  says  he  positively  refused  to 
assent  to  such  a  proposition,  is  not  suffi- 
cient. (Smith  M.  North  American  M. 
Oo.,  1  and  2  Nev.,  857.) 

Effect  of  discovery  not  followed  up. 
— A  discoverer  who  neglects  to  have  h^ 
title  adjudicated  and  registered  agreeably 
to  the  ordinance,  or  to  have  his  perte- 
nencias  measured  and  marked,  does  not, 
by  such  negligence,  forfeit  his  title,  but 
simply  fails  to  acquire  any  title  which 
oould  be  the  subject  of  forfeiture.  (U. 
8.  98.  Oastillero,  2  Black;  20.) 

One  wall  must  be  found. — Before  a 
quartz  mine  can  be  legally  located  a  lode 
must  be  discovered,  and  **  before  such 
discovery  can  be  called  a  discovery,  at 
least  one  well-defined  wall  or  side  of  the 
lode  must  be  found."  (Foote  98,  Na- 
tional M.  Co.,  2  Mont,  402.) 

DISTRICT. 

Diatricts  changed — Vested  rights. — 
The  extent  of  a  mining-district  may  be 
changed  by  those  who  created  it,  if  vested 
rights  are  not  thereby  interfered  with. 
(STing  fit.  Edwards,  1  Mont,  285.  See 
Gk>lden  Fleece  M.  Cable  Ck>nsolidated  Co., 
12  Nevada,  822.) 

DISTRICT  LAWS. 

{See  Local  Laws,) 

EXBOUTION. 

Property  —  Liable  to  execution. — 
The  interest  of  a  miner  in  his  mining- 


olaim  is  property,  and  may  be  taken  tnd 
sold  under  execution.  (McKeon  et.  Bis- 
bee,  9  Gala.,  187.) 

EX^ENDirURE. 

Outside  of  claim. — Work  done  out 
side  of  a  mining-claim,  with  intent  to 
work  the  claim,  to  be  considered  bv  in- 
tendment as  work  done  on  the  aaiai, 
must  huve  direct  relation  and  be  in  rea- 
sonable proximity  to  it  (MoGarrity  ml 
Byiugton,  12  GaL,  426.) 

Prospecting  outside  a  claim. — Work 
done  outside  a  claim  for  the  purpose  of 
prospecting  or  developing  it,  is  as  avail- 
able for  holding  the  claim  as  if  done 
within  the  boundaries  of  the  claim  itself. 
(Mount  Diablo  M.  Go.  98.  Gallison,  5  Saw- 
yer, 489.) 

Several  claims  worked  by  one  sys- 
tem.— The  owner  of  several  contiguoos 
claims  may  form  one  general  system 
adopted  and  intended  to  work  them  all; 
and  when  such  is  the  ease,  work  in  fur- 
therance of  the  system  is  work  on  all  the 
claims  intended  to  be  developed  bv  it 
(Idem.) 

White  Pine  mining  lAws.^nnder 
the  mining  laws  of  White  Pine  district, 
as  amended  in  July,  1867,  it  requires  only 
two  days'  work  to  hold  a  *'  location  "  for 
a  year ;  and  such  location  means  an  en- 
tire mining-claim,  irrespective  of  the 
number  of  locations  or  feet  (Leetet. 
John  Dare  S.  M.  Go.,  5,  6  A  7  Nevadi, 
588.) 

Trespasser  ->  Within  one  year.  — 
Where  the  law  requires  a  certain  amoont  • 
of  labor  to  be  performed  **  within  one 
year,*'  the  locator  haa  until  the  year  ex- 
pires to  perform  such  labor.  And  • 
party  who  enters  upon  his  olaim  after  tb« 
other  acts  of  location  are  performed,  b«t 
.  before  the  expiration  of  such  yesr,  is  a 
trespasser.  (Atkins  98.  Hendree,  1  Ida., 
108  ;  Ghapman  m.  Toy  Long,  4  Sawyer, 
85.) 

Co-tenants. — Where  a  mine  is  pos- 
sessed by  tenanta  in  oonunon,  **  it  is  s 
physical  impossibility  to  work  on  the  in- 
terest" of  one  co-tenant  alone.  (Oio  Fino 
Go.  98.  Gullen,  1  Ida.,  188.) 

Possession— Tunnel.— Gknng  on  a 
lode  to  work  it,  or  even  work  done  is 
proximity  having  direct  relation  to  the 
claim  for  the  purpose  of  extracting  or 
preparing  to  extract  minerals  from  it,  aa 
for  example,  starting  a  tunnel  at  a  con- 
siderable distance  to  cut  the  olaim,  would 
be  a  possession  of  the  claim  within  the 
rules  determining  possession.  (EngUab 
98.  Johnson,  17  GaL,  108.) 
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VOBFJUTUEE. 

Definition. — Forfeiture  means  the  loss 
of  a  right  previoosly  acquired,  to  mine 
a  partioulur  piece  of  ground  by  neglect 
or  failure  to  comply  with  the  rules  and 
regulations  of  the  bar  or  diggings  in 
which  the  ground  is  situated,  (ot.  John 
««.  Kidd,  26  Gal.,  268.) 

Forfeitures  deemed  odious.— For- 
feitures are  deemed  in  law  odious,  and 
must  be  made  clearly  apparent  before 
courts  will  enforce  them.  (Mount  Diablo 
M.Go.  M.  Gallison,  5  Sawyer,  489  ;  Orea- 
muno  M.  Uncle  Sam  M.  Co.,  1  Nev., 
215.) 

Question  of  Uw. — Mining  laws, 
when  introduced  in  evidence,  are  to  be 
construed  by  the  court,  and  the  question 
whether  by  virtue  of  such  laws  a  forfeit- 
ure had  accrued,  is  a  question  of  law, 
and  cannot,  therefore,  be  properly  sub- 
mitted to  a  jury.  (Fanrbanks  es.  Wood- 
house,  6  OaL,  488.) 

Intent. — The  question  of  intent  is  not 
involved  in  forfeiture.  (St.  John  es. 
Kidd,  26  CaL,  268;  Bell  w.  Bed  Book 
Co.,  86  OaL,  214.) 

Forfeiture  is  a  legal  conclusion. — An 
averment  of  forfeiture  is  a  legal  conclu- 
sion upon  which  no  issue  can  be  taken. 
The  facts  should  be  stated  so  as  to  en- 
able the  court  to  determine  whether 
a  f orfeilnre  did  accrue.  (Dutch  Flat  W. 
Oo.  es.  Mooney,  12  OaL,  584.) 

Bffect  of  local  rules. — The  failure  of 
a  party  to  comply  with  a  mining  rule  or 
f  regulation  cannot  work  a  forfeiture  of 
his  title  thereto,  unless  the  rule  itself  so 
provides.  (Bell  vs.  Bed  Bock  T.  &  M. 
Co.,  86  Gal.,  214.) 

Person  necessary. — ^In  order  to  have 
a  forfeiture  take  place,  there  must  be 
some  perMon,  natural  or  artificial,  who  is 
entitled  to  receive  the  benefit  of  the  for- 
feiture when  it  accrues.  (Wiseman  «s. 
McNulty,  25  Gal.,  230.) 

Construction  of  articles  of  associa- 
tion.— Articles  of  association  of  a  min- 
ing company  must  be  construed  strioUy 
against  forfeiture.  (Von  Schmidt  vi. 
Huntington,  1  Gal.,  70.) 

Forfeiture— A  failure  to  comply  with 
lnw. — ^The  mining  laws  of  the  locality 
govern  the  location  and  manner  of  de- 
veloping the  mines,  find  when  they  di- 
rectly point  out  how  such  mining-claims 
must  be  located,  and  how  the  possession 
onoe  acquired  is  to  be  maintained,  that 
course  must  be  strictly  pursued.  A  fail- 
ure to  do  so  might  work  a  forfeiture  of 
the  ground.  (Mallett  m.  Uncle  Sam  G. 
&S.  M.  Go.,  1  &  2  Nev.,  167.} 

Forfeiture   presumed     when.— The 


rules  and  customs  of  miners,  that  require 
locators  to  do  a  certain  amount  of  work 
upon  their  claims,  are  conditions  subse- 
quent ;  and  the  law  presumes  that  such 
locators  forfeit  their  rights  to  possess  and 
mine  the  same  by  a  failure  to  comply 
therewith,  although  no  penalty  is  speci- 
fied in  such  rules  and  customs.  (King 
98.  Edwards,  1  Montana,  285.) 

Failure  to  comply  with  local  cus- 
toms— Claims. — A  right  to  hold  and 
work  a  mining-claim  when  acquired  may 
be  lost  by  a  failure  or  neglect  to  comply 
with  the  rules  and  regulations  of  the 
miners,  relative  to  the  acquisition  and 
tenure  of  claims,  ih  force  in  the  bar  or 
diggings  where  the  claim  is  located ;  and 
if  such  rules  and  regulations  are  not  com- 
plied with  by  those  holding  claims  in  the 
district,  the  ^To^nd  becomes  onoe  more 
open  to  the  occupation  of  the  next 
comer.   (St.  John  vs,  Kidd,  26  Gal.,  268.) 

Diligence— Failure  to  comply  wi A 
one  law. — In  the  absence  of  any  custom 
or  local  reenlation,  the  right  of  property, 
once  attached  in  a  mining-claim,  does 
not  depend  upon  mere  diligence  in  work- 
ing such  claim.  The  failure  to  comply 
with  any  one  mining  regulation  is  not 
a  forfeiture  of  title.  It  would  be  enough 
to  hold  the  forfeiture  as  the  result  of  a 
non-compliance  with  ntch  of  them  as 
make  non-compliance  a  cause  of  forfeit- 
ure. (McGarrity  vs.  Byington,  12  GaL, 
426.) 

Non-payment ,  of  assessments.  — 
Where  a  forfeiture  of  an  interest  in  a 
mining-claim  for  non-payment  of  assess- 
ments is  (daimed  under  an  agreement  en- 
tered  into  by  all  the  tenants  in  common 
owning  the  same,  the  parties  claiming  the 
benefit  of  the  forfeiture  must  show  an 
exact  compliance  on  their  part  with  all 
oonditions  in  the  agreement,  or  thev  will 
not  be  entitled  to  ttie  forfeiture.  (Wise- 
man ««.  MoNulty,  25  GaL,  280.) 

HOISTINChWOBKS. 

Trespass— Identical  soil. — ^The  fact 
that  hoisting-works  are  erected  by  a  tres- 
passer over  a  vein  of  ore,  and  for  the 
purpose  of  hoisting  that  ore,  does  not 
give  the  owner  of  the  vein  any  right  to 
those  works  unless  he  also  is  owner  or  is 
entitied  to  the  possession  of  the  very  soil 
on  which  they  are  erected.  (Bullion  Mg. 
Go.  w.  Grcesus  G.  &  8.  M.  Go.,  2  Ne- 
vada, 180.) 

nf JUNCTION. 

Preservation  of  property. — When  the 
title  to  a  mining-clidm  is  in  controversy, 
an  injunction  may  be  granted  to  pre- 
serve the  property  pending  the  litigation. 
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(Hes8  v$.  Winder,  84  Cal.,  270.  See  Mor- 
rison's Mining  Digest  for  farther  refer- 
ences.) 

JURISDICTION. 

Act  of  Congress— Jurisdiction  of 
State  courts. — The  object  of  the  acts  of 
Congress  of  July  26,  1866,  July  9, 1870, 
and  May  10,  1872,  in  relation  to  the  lo- 
cation of  mining-claims,  was  not  to  con- 
fer any  additional  jurisdiction  upon  the 
State  courts,  but  to  require  parties  pro- 
testing against  the  issuance  of  a  patent 
to  try  the  right  of  possession  and  haye 
the  controversy  determined  in  the  State 
courts  by  the  same  rules,  and  governed 
by  the  same  principles,  and  controlled 
by  the  same  statutes,  that  apply  in  other 
cases.  (The  420  M.  Co.  ««.  Bullion  M. 
Co.,  9  Nev.,  240.) 

Jurisdiction. — Where  the  only  ques- 
tions to  be  litigated  in  suits  to  determine 
the  right  to  mining-claims  are,  as  to  what 
are  the  local  laws,  rules,  regulations,  and 
customs  by  which  the  rights  of  the 
parties  are  governed,  and  whether  the 

{>artieB  have,  in  fact,  conformed  to  such 
ocal  laws  and  customs,  the  courts  of  the 
United  States  have  no  jurisdiction  of  the 
cases,  under  the  provisions  of  the  act 
giving  jurisdiction  in  suits  *' arising  un- 
der the  Constitution  and  laws  of  the 
United  States."  (Traf ton  ««.  Nougues, 
4  Sawyer,  178.) 

LABOB.  ^ 

(See  EoDpendUfure.) 

LEASB. 

Fraudulent  lease  of  a  mine. — Where 
a  board  of  directors  of  a  mining  corpo- 
ration makes  a  nominal  lease  of  the  mine 
owned  by  the  corporation,  to  a  party 
really  acting  in  the  interests  of  a  minor- 
ity of  the  stockholders,  not  in  the  ordi- 
nary course  of  the  business  of  the  corpo- 
ration, but  for  the  purpose  of  withdraw- 
ing the  mine  from  the  control  of  a  board 
of  directors  about  to  be  elected  at  an 
approaching  meeting  of  the  stockholders, 
and  thereby  perpetuating  the  control  of 
the  minority,  a  court  of  equity  will  can- 
cel the  lease  on  a  bill  filed  by  the  corpo- 
ration for  that  purpose.  (Mahoney  M. 
Co.  M.  Bennett,  5  Sawyer,  141.) 

Royalty— Option. — A  lease  of  mining 
lands  provided  that  the  lessee  should 
mine  all  the  ore  and  at  least  a  certain 
amount  per  year,  and  should  pay  a  roy- 
alty for  each  ton  mined.  It  also  pro- 
vided that  when  the  veins  of  ore  were 
less  than  fifteen  inches  thick  it  was  to  be 
at  the  option  of  the  lessee  whether  to 
mine  or  not.    In  an  action  for  royalties : 


Heifd^  That  the  lessee,  not  having  used  the 
option,  but  still  remaining  in  the  posses- 
sion and  use  of  the  land,  is  liable  unless 
the  land  has  been  exhausted  of  ore. 
(GilmoreM.  Outariolron  Co.,  N.T.  Court 
of  Appeals;  Decided  Oct.  25,  1881.) 
'     .  LIEK8. 

Foreman  of  mine  entitled  to  lien.— 
Where  a  foreman  of  a  mine  is  employed 
to  '*  boss"  the  men  at  work  in  a  mine, 
keep  their  time  and  give  them  orders  for 
their  pav :  Hefd^  That  his  employment  is 
of  that  Kind  that  is  protected  by  the  hen 
law.  (Capron  iw.  Strout,  11  Kevada, 
804.) 

Laborers'  lien. — The  act  of  Febmaiy 
6,  1867,  allowing  liens  in  favor  of  labor- 
ers for  work  done  on  mining-claims, 
(Statutes  of  1867-68,)  did  not  give  a  lien 
for  labor  done  before  its  passage.  (Hon- 
ter  fw.  Savage  Con.  8.  M.  Co.,  3  and  4 
Nevada,  647  ;  4  Nevada,  153.) 

Mechanics'  lien  for  work  done  by 
miner  under  various  contracts.  — 
Where  miners  filed  mechanics'  liens  for 
work  done  in  the  development  of  a  mine, 
and  it  appeared  that  they  worked  a  por- 
tion of  the  time  under  special  contracts, 
and  a  portion  of  the  time  by  the  day, 
but  always  under  the  direction  of  the 
foreman  of  the  mine:  Held^  That  the 
work  was  to  be  considered  as  one  contin- 
uous employment,  and  not  as  distinct 
and  independent  jobs  or  contnots,  and 
that  each  miner  might  file  one  lien  for 
all  his  labor  within  the  proper  time  after 
stopping  work.  (Skyrme  w.  Occidentil  . 
Mill  audM.  Co.,  8  Nevada,  219.) 

Character  of  the  work  or  materials 
furnished. — A  lien  may  be  had  for  pow- 
der, steel,  and  candles  furnished  for  the 
use  of  the  mine;  and  so  for  furnishing  ma- 
terials for,  and  building,  a  house  or  shop 
contiguous  to  the  mine,  and  built  for  the 
use  of  the  mine  under  the  directions  of 
the  mining  superintendent,  such  hooee 
beinc  owned  by  the  owners  of  the  mine, 
and  being  a  part  of  the  mining  proper^. 

Attach — From  what  time.— The  Uen 
attaches  not  from  the  date  Of  the  filing  of 
the  "  statement "  required  by  the  hen 
law,  but  from  the  date  of  the  commence- 
ment of  the  labor  or  furnishing  of  the 
first  materials.  (Keystone  Mining  Co- 
«t  ale.  vs,  Gallagher  et  ai».,  4  Coiorido 
Supplement,  62.) 

LOOAL  LAW& 

Reserved  rights— Miners'  customs.— 
The  clause  in  section  1  of  the  genenl 
mining  act  of  July  26,  1866,  **  subject  to 
inch  regulations  as  may  be  prescribed  by 
law,"  is  a  reservation  of  the  right  by 
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Oongress  to  regolate  by  legal  enaetmenta 
the  numner  and  conditions  under  which 
daims  mnst  be  worked  by  miners.  The 
clause  in  the  same  section^  "  subjeoi  also 
to  the  local  customs  or  mles  of  minen  in 
the  several  mining-districts,"  vektes  to 
the  rules,  customs,  and  regulations  of 
miners  regarding  the  location,  user^  and 
forfeiture  of  mining-claims.  (Robertson 
««.  Smith,  1  Montana,  410.) 

United  States  Courts.— Where  the 
only  questions  to  be  litigated  in  suits  to 
determine  the  rights  to  mining<*claims 
are  as  to  what  are  the  local  laws,  rules, 
regulations,  and  customs  by  which  the 
rights  of  the  parties*  are  goyemed, 
and  whether  the  parties  have  in  fact  con. 
formed  to  such  local  laws  and  customs, 
the  courts  of  the  United  States  have  no 
jurisdiction  of  the  cases  under  tlie  pro- 
visions  of  the  act  giving  jurisdiction  in 
suits  '*  arising  under  the  Constitution  and 
laws  of  the  United  States.  **  (Trafton  ««. 
Kougues,  4  Saw.,  178.) 

Mining  on  the  public  lands  legalised 
— Rights  of  miners. — Section  9  of  the 
act  of  July  26, 1866,  grants  to  the  proper 
persons  an  easement  upon  the  mineral 
lands  of  the  public  domain,  which  they 
may  appropriate  according  to  the  local 
rules  and  customs  of  miners  in  the  min- 
ing'^istrict  in  which  the  same  may  be  sit- 
uaied,  and  thereby  leffalizes  the  mininc 
upon  the  public  lands  of  the  United 
States  for  the  precious  metals.     (Id.) 

Nevada  statutes — Judicial  recogni- 
tion.— The  mining  regulations  once  es- 
tablished and  recogniMd  by  the  courts, 
and  in  Nevada  by  statute,  have  the  force 
of  legislative  enactments.  (MaUettma'^ 
Uncle  Sam  M.  Co.,  1  Nev.,  194.) 

Judicial  notice. —Judicial  notice  can- 
not be  taken  of  the  rules,  usages,  and 
customs  of  mining-districts,  and  they 
should  be  proved  at  the  trial,  like  any 
other  fact,  by  the  best  evidence  that  can 
be 'obtained  respecting  them.  (Sullivan 
M.  Hense,  2  Col.,  424.) 

Nevada,  statute  of  limitations  of. — 
The  statute  of  limitations  of  Nevada,  as 
construed  by  the  supreme  court  of  the 
State,  excepts  from  its  protection  a  for- 
eign corporation.  (Union  Cons.  Min'g 
Co.  M.  Taylor,  10  Otto,  37.) 

District  rules. — The  mining  laws  of 
the  Uifited  States  recognize  and  sanction 
the  custom  among  the  miners  of  organ- 
ized mining-districts  to  adopt  local  Siwr 
or  rules  governing  the  location,  recording 
and  woricing  of  claims  not  in  conflict  with 
the  State  or  Federal  legislation.  (Qolden 
Fleece «t.  Cable  Cons.  M.  Co.,  12  Nevada, 
812.) 


Common  law.-^The  rules  and  cus- 
toms of  miners  in  a  particular  district 
are  laws,  and  constitute  the  American 
common  law  on  mining  for  precious  met- 
als.   (Kin^M.  Edwards,  1  Montana,  285.) 

Conditions.— The  rules  and  customs, 
which  point  out  the  manner  of  locating 
mining  ground,  are  conditions  precedent, 
which  must  be  substantially  complied 
with.    (Idem.) 

Power.—lfiners  have  the  power  to 
pvesoribe  the  mles  governing  the  acqui- 
sttiou  and  divestiture  of  titles  to  this  class 
of  claims,  and  their  extent,  subject  only 
to  the  general  laws  of  the  State.  (Eng- 
lish ««.  Johnson,  17  Cal.,  107.) 

Right  of  possession. — In  order  to  se- 
cure the  ri^it  of  possession  to  a  mining- 
claim,  there  mnst  be  a  compliance,  not 
only  with  the  laws  of  the  United  States, 
but  also  with  such  local  regulations  of 
the  mining-district  as  are  not  in  conflict 
therewith.  (Gleeson  vs.  Martin  White 
Mg.  Co.,  18  Nevada,  442.) 

Vested  rights.— The  right  in  a  minhig^ 
daim  vests  by  the  taking  in  accordance 
with  local  rules.  (McGarrity  m.  Bying- 
ton,  12  Oal.,  426.) 

Right,  how  maintained.— To  enable 
a  party  to  maintain  a  right  to  a  mining- 
claim  after  the  right  is  acquired,  it  is  nec- 
essary that  the  party  continue  substan- 
tially  to  comply  with  the  mining  rules 
and  customs  established  and  in  force  in 
the  district  where  the  claim  is  situated. 
(Oreamuno  vs.  Uncle  Sam  G.  &  S.  M.  Co., 
1  Nevada,  216;  Strang ««.  Ryan,  46  CaL, 
88;  DoakM.  Brobaker,  1  Nev.,  217.) 

Vested  rights.— The  right  to  occupy, 
explore,  and  extract  the  precious  minenUs 
in  the  mineral  lands  of  the  United  States 
becomes  vested  in  the  party  who  locates 
these  lands  according  to  the  local  rules 
and  customs  of  the  mining-district^  in 
which  they  are  situated.  (IU>bertsoiifw. 
Smith,  1  Montana,  410.) 

Observed  *<  mining  customs  "  pre- 
vail over  disregarded  **  district  mining 
laws." — Section  six  hundred  and  twenty- 
one  of  the  Practice  Act  makes  no  distinc- 
tion between  the  eifect  of  a  **  custom  *' 
or  **  usage,"  the  proof  of  which  must  rest 
in  parol  and  a  '*  regulation  "  which  may 
be  adopted  at  a  miners*  meeting  and  em- 
bodied in  a  written  local  law ;  and  a  cus- 
torn,  reasonable  in  itself  and  generally  ob- 
served, will  prevail  as  against  a  written 
mining  law  fallen  into  disuse.  (Harvey 
vs.  Ryan,  42  Cal.,  626.) 

Bzistence  of  **  district  mining  laws" 
— A  question  of  fact. — As  the  ''  mining 
law "  of  a  district  must  not  only  be  es- 
tablished, but  in  force,  it  is  void  when- 
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6Ter  it  falls  into  disuse  or  is  flenerally 
disregarded,  and  the  (jnestion  whether  it 
is  in  force  at  a  given  time  is  one  of  faot 
for  the  jury.  (/(EiM»w  See  Ooleman  m. 
Clements,  23  Gal.,  246.) 

Pre8umption.^*It  will  be  presumed, 
in  the  absence  of  evidence,  that  the  par- 
ties in  the  possession  of  mining-claims 
hold  them  according  to  the  local  rales 
and  oustoms  of  the  miners  in  the  distrid 
(Bobertson  tw.  Smith,  1  Montana,  410.) 
Mining  laws  presumed  to  be  in  force. 
— It  is  presumed  that  the  written  laws  of 
a  mining-district  are  in  foroe,  and  any 
custom  that  conflicts  with  them  must  be 
dearly  proven.  (King  9$.  Edwards,  1 
Montana,  286.) 

Mining  rules  es  evidence. — In  snit 
for  mining-claims  the  court  permitted 
defendants  to  introduce  in  evidence  the 
mining  rules  of  the  distoict,  tiiough  adop- 
ted after  the  rights  of  plaintilTs  had 
attached:  Held,  That,  admittina  phun- 
tiifs'  riffhts  could  not  be  ailected  by  such 
roles,  still,  as  defendants  claimed  under 
them,  they  were  competent  evidence  to 
determine  the  nature  and  extent  of  de- 
fendants' claim,  the  effect  of  such  rules 
upon  the  pre-existing  rights  being  suffi- 
ciently guarded  by  instructions  of  the 
court.    (Eoach  w.  Qray,  16  Gal.,  888.) 

Local  rule. — A  local  mining  regulation 
or  custom  adopted  after  the  location  of  a 
claim  cannot  he  given  in  evidence  to  limit 
the  extent  of  a  dUum  previously  located. 
(Table  Mountain  Tunnel  Co.  et.  Btrana- 
hsn,  81  Cal.,  887.) 

Introduction  of  testimony. — Testi- 
mony as  to  mining  customs  may  be  in- 
troduced under  our  statute,  however  re- 
cent the  date  or  short  the  duration  of 
their  establishment.  (Smith  e«.  North 
American  M.  Co. ,  1  Nevada,  424.) 

Controversies  solved  by  mining 
usages  and  customs. — Whei5e  any  local 
mining  oustoms  exist,  controversies  af- 
fecting a  mining  right  must  be  solved  and 
determined  by  the  customs  and  usages 
of  the  bar  or  diggings  embracing  tiie 
claim  to  which  such  right  is  asserted  or 
denied,  whether  such  customs  snd  usages 
are  written  or  unwritten.  (Morton  w. 
Solambo  C.  M.  Co.,  26  Cal.,  627.) 

Change  in  written  mining  regula- 
tions.— An  alteration,  made  after  their 
adoption,  in  one  of  several  mining  regu- 
lations reduced  to  writing  by  the  officers 
of  the  meeting,  does  not  change  the  legal 
effect  of  the  other  articles.  (Table  Moun- 
tain Tunnel  Co.  es.  Stranahan,  81  CaL, 
887.) 

Limitation  of  purchase. — The  mining 
rules  of  the  district  cannot  limit  the  quan- 


tity of  ground  or  the  number  of  dsima 
a  party  may  acquire  by  purchase.  (Pros- 
ser  M.  Parks,  18  Cal.,  47.) 

Rules  of  a  district  not  varied  by 
those  of  another.-— The  rules  and  euB- 
toms  of  the  miners  of  one  district  cannot 
be  introduced  to  vary  those  of  another 
district  (King  ea  Edwards,  1  Montana, 
286.) 

Evidence  <^  local  mining  laws.— 
In  order  to  introduce  evidence  of  the  lo- 
cal mining  laws  of  districts  it  is  neces- 
sary that  it  should  be  msde  to  appear 
aliunde  that  the  copy  offered  comes  from 
the  proper  custodian,  and  that  such  per- 
son wss  empowesed  to  give  certified  cop- 
ies thereof,  so  as  to  become  evidence, 
and  that  such  was  a  copy  of  the  Uws  in 
force  in  such  district.  (Roberts  ef .  Wil- 
son, 1  Utah,  292.) 

Book  of  mining  rules  as  evidence.— 
In  this  case,  HM,  That  defendant  could 
not  offer  in  evidence  an  extract  or  singia 
clause  of  a  book  containing  the  mining 
rules ;  but  must  offer  the  whole  book, 
the  book  being  in  court  and  in  poaoeorion 
of  defendant,  and  it  being  necessuy  to  a 
ftur  uuderstandioff  of  any  one  part  that 
the  wh(de  should  oe  inspected.  (Engiidi 
cs.  Johnson,  17  Cal.,  107.) 

Proof  of  mining  customs.— On  the 
trial  of  an  action  to  quiet  the  title  to  a 
mining-claim,  the  plaintiffs'  title  de- 
pended upon  maintaining  their  allega- 
tion, that  by  the  custom  prevailing  among 
miners  of  the  district  embracing  their 
claims  the  mode  of  locating  claims  there- 
in was  for  the  locators  to  messure  off 
and  designate  by  stakes  on  the  ground 
their  boundaries,  to  enter  upon  theooee- 
pation  of  the  same,  and  to  cause  a  recoid 
thereof  to  be  made  of  such  location,  in 
the  county  recorder's  office :  Held,  litat 
the  contents  of  a  book  kept  in  add  re- 
corder's office,  consisting  of  the  records 
of  numbers  of  such  locations— amonjg 
which,  and  the  first  Jn  the  order  of  their 
registration,  was  the  record  of  plaintiffs' 
claim — was  property  admitted  in  evidence 
ss  tending  to  prove  such  allegation.  (Pra- 
Itts  m.  PaciiliB  G.  k  S.  Mining  Co.,  85 
Cal.,  30.) 

Excess  over  quantity  allowed  by 
mining  laws. — In  the  absence  of  any 
mining  rule  declaring  that  a  failure  to 
record  a  claim  avoids  the  entry  or  daim, 
a  party  may  take  actual  possossion  of 
mineral  hind,  though  in  taking  pones- 
sion  he  do  not  observe  the  requiresMBtB 
as  to  registry  and  the  likeaots  presoribed 
by  the  local  laws.  But  if  be  take  more 
luid  than  these  rules  allow  this  would  not 
give  him  title  to  the  excess  sgainat  asj 
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one  subsequently  eotexing  ^wfao  complies 
with  the  laws  and  takes  up  sueh  excess 
in  accordance  with  them.  (EngUsh  w. 
Johnson,  17  Gal.,  107.) 

Laws  passed  on  a  di£Fertnt  day  firom 
that  advertised.— The  fact  that  mining 
laws  and  regulations  were  passed  on  a 
diiferent  day  from  that  adyertised  for  a 
meeting  of  miners  does  not  inyalidate 
them.  Oonrts  will  not  inquire  into  the 
regularity  of  the  modes  in  which  these 
local  legislatures  or  primary  assemUages 
aet.  They  must  be  the  jud|[es  of  their 
own  proceedings.  It  is  sufficient  that  the 
miners  agree — whether  in  public  meeting 
or  after  due  notice— upon  their  local 
laws,  and  that  these  are  recognised  as  the 
rules  of  the  vicinage,  unless  fraud  be 
rikown,  or  other  like  cause  for  rejecting 
the  laws.  (Qore  ts.  McBrayer,  18  Od., 
682.  > 

Nevada  county,  California.—- The 
trne  interpretation  of  the  mining  usage 
in  the  county  of  Nevada  is,  that  work  to 
the  value  of  one  hundred  dollars,  or 
twenty  days  of  faithful  labor  performed 
op  a  claim,  or  on  any  one  of  a  set  of  adjoin- 
ing and  contiguous  daims,  owned  by  the 
same  party,  is  sufficient  to  hold  the  same 
for  one  year.  (Bradley  m.  Lee,  88  OaL, 
862.) 

Manner  of  locating  and  conveying 
Colorado  claims. — B^ore  any  law  was 
enacted  by  the  Territorial  assembly,  regu- 
lating the  manner  of  locating  and  convey- 
ing mining-claims  on  the  public  domain, 
that  matter  was  regulated  solely  by  rules 
or  by-laws  made  by  the  inhabitants  of  the 
district  in  which  the  claim  was  situated, 
or  in  the  absence  of  such  rules  and  by- 
laws, by  the  local  customs  and  usages  of 
the  distoict  (Sullivan  f».  Hense,  2  OoL, 
424.) 

LOCATION. 

Statutes  construed. — Section  3  of  the 
mining  act  of  May  10,  1872,  recognizes 
as  valid  locations  of  mininff-olaims  made 
prior  to  its  passa^,  and  whue  the  mining 
act  of  1866  was  m  force,  the  surface  lines 
of  which  included  more  than  one  Tein  or 
lode,  and  confirms  the  locators  thereof  in 
the  exclusive  possession  of  all  the  lodes 
which  have  their  apex  within  the  surface 
lines  offcuch  mining-claim.  (Mount  Di- 
ablo M.^Co.  va.  Callison,  5  Sawyer,  489.) 

Reasonable  time  to  sink  a  discovery- 
shafk.-rThe  question  of  reasonable  time 
is  a  matter  of  tact  to  be  determined  by 
the  court  when  the  facts  are  not  contro. 
verted.  That  the  court  should  have  itself 
decided  that  the  period  occupied  in  sink- 
ing said  shaft  was  not  a  reasonable  time, 


and  their  having  left  the  qnestion  to  the 
jury  under  an  mstruction  by  which  the 
jury  were  not  absolutely  precluded  from 
finding  that  eighty-five  days  (the  time 
actually  occupi^)  was  a  reasonable  lime, 
it  was  a  matter  of  mere  grace,  of  which 
the  locator  could  not  complain.  (Patter- 
son  V9.  ffitchoook,  8  Colorado,  588.) 

Sufficient  marking  of  boundary 
linaa.— When  stakes  and  stone  monu- 
ments were  put  at  each  corner  of  the  claim 
and  at  the  centre  of  each  of  the  end  lines : 
HM,  To  be  a  sufficient  marking  of  the 
boundaries.  (Sootheru  Gross  O.  A  8.  M. 
Co.  ««.  Europe  M.  Oo.,  15  Nev.,  883.) 

Record  of  claim  when  not  necessary. 
— A  record  is  not,  under  the  laws  of  Oon- 
gress,  essential  to  the  validity  of  a  mining- 
claim,  unless  made  obligatory  by  local 
regulations.     (Ibid.) 

Notice  of  location. — ^A  notice  of  loca- 
tion which  called  for  stone  monuments 
at  each  comer  of  the  claim,  and  described 
it  as  being  bounded  by  four  other  well- 
known  claims :  HM^  Sufficiently  de&iite 
as  to  the  locus  of  a  claim.     {JMA.) 

Assays  of  rock  taken  after  location 
of  claim. — Competent  evidence  to 
prove  existence  of  mineral  vein.— As- 
says of  rock  which  were  taken  from  a 
mining-claim  long  after  the  date  of  its 
location  are  competent  evidence  as  tend- 
ing to  show  that  the  locators  had  dis- 
covered a  vein  at  the  time  of  the  location. 
(Ibid.,  884.) 

Certificate  of  location— Recording — 
Colorado  Rev.  St.  639.— An  act  of  the 
assembly  of  the  State  of  Colorado  (Rev. 
St.,  629.)  requires  that  the  certificate  of 
the  location  of  a  mining-claim  must  be 
filed  of  record  in  the  office  of  the  re- 
corder of  the  county  in  which  the  claim 
may  be,  within  three  months  next  after 
the  discovery  of  the  ledge  :  JTsAf,  That 
failure  to  record  the  certificate  within 
the  prescribed  time  would  not  render  the 
same  invalid,  provided  all  things  had 
been  done  as  the  act  required,  before 
any  other  and  better  right  to  the  same 
ground  had  been  perfected.  (Faxon  tw. 
Barnard,  4  Federal  Reporter,  702.) 

Location-—Priority.— Therefore,  when 
the  Ontario  lode  was  discovered  on  the 
public  land,  FebruMy  It,  1878,  and  Uie 
location  completed  in  July  of  the  same 
year,  and  the  Green  Mountain  lode  was 
diiMx>vered  in  August,  1877,  and  tiie  lo- 
cation completed  by  filing  for  record  a 
certificate  of  location  in  March,  1878, 
and  these  two  locations  partiy  overlapped 
each  other ;  it  was  HM^  That  the  claim 
of  the  Oreen  Mountain  lode  would  pre- 
vail over  the  Ontario  lode  upon  the  qnes- 
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tion  of  priority  of  disoovery  and  location. 
(Ibid.) 

Description— Rev.  Stat.  §  2304— Col- 
orado Rev.  Stat.  630.— Section  2324  of 
the  Bevised  Statutes  requires  the  descrip- 
tion of  a  mining-claim  to  refer  to  some 
natural  object  or  permanent  monument 
from  which  the  claim  may  be  identified, 
and  the  Revised  Statutes  of  Colorado 
(680)  declare  that  the  certificate  of  loca- 
tion shall  give  '*  sach  description  as  shall 
identify  the  daitu  with  reasonable  eer- 
tainity:  "  Held,  Under  these  statutory 
provisions,  that  a  certificate  which  de* 
scribed  a  claim  as  **  situated  on  the  north 
side  of  Iowa  gulch,  about  timber  line, 
on  the  west  side  of  Bald  Mountain  *  * 
staked  and  marked  as  the  law  directs," 
was  void  for  uncertainty  of  description. 
(Ilrid.) 

Location — Possession.  — A  location 
cannot  be  extended  over  a  senior  discov- 
ery in  the  actual  possession  of  another. 
(^jUd.) 

Presumption  —  Injunction.— It  will 
be  presumed,  upon  a  preliminary  motion 
for  an  injunction,  that  such  possession 
continued  at  the  time  of  a  junior  loca- 
tion, in  the  absence  of  proof  to  the  con- 
trary.    (Ibid,) 

Mining  rules  and  regulations — Con- 
flict  of  evidence — Abandonment. — In 
an  action  •  of  ejectment  for  a  mining- 
claim  in  which  the  verdict  and  judgment 
was  for  the  defendants,  the  evidence  was 
conflicting .  as  to  whether  the  plaintiff 's 
claim  had  been  staked  off  and  surrounded 
by  a  ditch  as  required  by  the  minins 
rules  and  regulations  of  the  district,  ana 
also  as  to  whether  the  claim  had  been 
abandoned,  there  being,  on  the  latter 
point,  evidence  tending  to  show  aban- 
donment, and  the  plaintiff's  own  testi- 
mony that  he  had  not  intended  to  aban- 
don; Heldj  Upon  the  first  point,  that 
compliance  with  the  mining  rules,  in 
the  particulars  specified,  was  essential  to 
the  validity  of  the  claim,  and  upon  the 
second,  that  the  evidence  of  the  plaintiff 
as  to  his  intentions  was  not  conclusive, 
but  the  intention  was  to  be  determined 
from  aU  the  facts  and  circumstances  of 
the  case ;  and  the  evidence  being  con- 
flicting on  both  points,  that  the  verdict 
should  not  be  disturbed.  (Myers  vs, 
Spooner,  55Cal.,  257.) 

Location  and  re -location  —  The 
boundaries  cannot  be  so  changed  as  to 
interfere  with  intervening  claimants. — 
One  who  has  located  a  mining-claim,  had 
it  surveyed,  and  the  certificate  recorded, 
cannot,  by  a   re-looation,  change   the 


courses  and  distances  so  as  to  intaifer« 
with  intervenina  claimants.  One  of  the 
objects  of  the  uiw  requiring  the  certifi. 
cate  to  be  placed  on  record,  is  to  notify 
others  of  the  boundary  claimed,  that 
they  may  make  locations  if  they  wish  of 
grounds  not  embraced  in  the  boundaiy. 
(Pollard  9ir.  Shively  et  a/.  Supreme 
Court  of  Colorado,  December  7,  1880.) 

Certificate  of  location — Monuments 
and   field-notea— Which    control. — A 
recorded  certificate  of  location  is  a  stata- 
tory  writing  affecting  realty — being  in 
part  the  bssis  of  the  miner's  right  of  ex- 
clusive poesessipn  and  enjoyment  of  his 
mining  location  granted  by  act  of  Con- 
gress— its  purpose  being,  by  the,  descrip- 
tion it  contains,  to  '  *  identify  the  daim 
with  reasonable  certainty  "—as  in  pat- 
ents, grants,  and  other  conveyances  of 
real  estate.     The  monuments  required  to 
be  set  up  to  mark  the  boundaries  of  the 
claim,  serve  the  same  purpose.    Monu- 
mentB,   generally,   being    more  obvious 
and  certain,  control  that  which  is  less  so ; 
hence  it  is  the  rule  that  the  courses  and 
distances   of  a  survey  must  yield  to  its 
monuments.     But  in  the  absence  of  the 
monuments,  as  described  in  the  certifi- 
cate  and  required   by  law,  the  courses 
and  distances  as  contained  in  the  certifi- 
cate will  control  the  survey.     (Ibid,) 

Parol  testimony  cannot  be  allowed 
to  contradict  the  record.— Where  there 
is  a  variance  between    the  monument 
called  for  in  the  certificate,  and  that  ac- 
tually   found    upon    the    ground,  the 
courses  and  distances  contained  in  the 
certificate  must  prevail ;  and  parol  evi- 
dence will  not  be  allowed  to  contradict 
the  record  and  show  that  the  statemeots 
of  the  certificate  are  incorrect — as  that 
what    the    certificate     denominates    a 
**  stake  "   was  in  fact  a   **  stump."  Parol 
evidence  is  only  admissible  in  case  of  am- 
biguity in  the  record ;  but  when  thie  in- 
tent is  clearly   expressed  no  evidence  of 
extraneous  facts  or  circumstances  can  be 
received  to  alter  it   Otherwise  the  boun- 
dary would  depend,  not  Upon  the  record, 
but  upon    the    memory    of    witneeses. 
(Ibid.) 

Comer  posts —The  locator  should 
keep  them  in  position  as  notice  to 
others.  —  There  is  no  reasont  why  a 
**  stump,"  standing  in  the  comer  place, 
may  not  be  adopted  as  a  comer  **  port  f 
but  in  such  case  the  certificate  ahoald 
give  the  fact.  Pri<Nr  to  patent,  the 
locator  should  keep  his  momimeoti  in 
position  to  an  extent  that  gives  fair  tad 
reasonable  notice  to  others  who  maj  de- 
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aire  to  locate  oontigiioiis  ground ;  and  a 
olaimant  who  has  not  kept  up  his  boun- 
dary posts  will  not  be  permitted  to  show 
the  ooursee  and  distances  of  his  recorded 
location  to  be  erroneous,  when  the  rights 
of  an  intervening  locator,  without  notice, 
will  be  prejudiced.  Otherwise  there 
would  be  no  protection  against  "  swing- 
ing locations  " — an  evil  against  which  the 
strict  requirements  of  the  statute  were 
intended  to  protect     (Ibid*) 

Side-line  posta. — ^Posts  placed  oppo> 
site  the  **  discovery-shaft,"  six  hundred 
feet  from  one  end  and  nine  hundred  feet 
from  the  other  end  of  the  claim,  is  a  sub- 
stantial compliance  with  the  requirements 
of  the  statute  that  the  side  posts  be 
placed  in  the  centre  of  the  claim— as 
with  the  comer  posts  properly  located, 
the  boundaries  of  the.  claim,  with  side 
posts  so  placed,  can  be  **  readily  traced" 
by  them.     {Ibid.) 

Instructions. — In  an  action  for  nnlaw- 
f  ol  entry,  (under  §  1160,  Code  Civ.  Proo.,^ 
it  sppearad  that  the  defendants  entered 
upon  the  mining-claim  of  the  plaintiff, 
under  the  claim  that  the  plaintifTs  loca- 
tion was  void,  and  with  the  purpose  of 
themselves  locating  it ;  and  the  court  in- 
structed the  jury  that  if  the  defendants 
entered  peaceablv  and  in  good  faith,  un- 
der claim  or  color  of  title,  or  in  good 
faith,  believing  themselves  to  be  the  true 
owners,  they  were  entitled  to  a  verdict ; 
but  that  a  party  cannot  enter  for  the  pur- 
pose of  obtaining  title  or  color  of  right, 
but  must  have  it  before  he  entered ;  and 
refused  to  instruct  the  jury,  at  the  in- 
stance of  the  defendant,  that  if  the  de- 
fendants entered  upon  the  mines  peace- 
ably and  in  good  faith,  believing  that 
they  were  open  to  location,  then  the 
entry  was  not  unlawful :  Held^  That  there 
was  no  error.  (Phoenix  M'g  Co.  w.  Law- 
rence, 56Cal.,143.) 

Bvidence— General  belief.  —  The 
court  properly  ruled  out  the  following 
queetion  :  **  Do  you  know  what  the  gen- 
eral  belief  was  with  reference  to  those 
niines,  as  to  whether  they  were  aban- 
doned or  not?"    (Ibid,) 

LrOcation  of  quartz  lodes. — The  Bus- 
seU  lode  was  located  prior  to  May  10, 
1872«  and  the  record  title  was  in  A  a 
number  of  years  before  July  21,  1877. 
A  performed  work  eighteen  days  on  the 
property  between  December  7, 187.5,  and 
December  17,  1876,  and  did  no  more 
work  thereon  until  July  19,  1877.  B  lo- 
cated this  lode  by  posting  his  notice  of 
location  on  a  stake  at  the  discovery-shaft 
of  ibe  BnsseU  lode.    A  entered  upon  the 


lode  July  19, 1877,  and  worked  about  one 
hour,  when  B  run  the  lines  of  the  Em- 
pire lode,  and  cut  and  placed  thereon 
four  comer  stakes.  The  notice  of  B*s 
location  was  recorded  July  20,  1877: 
HM,  That  the  act  of  B,  in  placing  the 
notice  on  said  stake,  did  not  constitute  a 
locatioi^  of  the  lode  under  the  laws  of  the 
United  States.  (€h>nn  V9,  Bussell,  8 
Mont,  358.) 

Forfeiture. — A  had  a  right  to  resume 
work  on  the  Bussell  lode  at  said  time 
and  thereby  defeat  a  forfeiture  of  his 
titie.    (Ibid.) 

Resumption  of  work. — The  acts  of 
B,  after  the  resumption  of  work  by  A, 
did  not  impair  A's  rights  to  the  Bussell 
lode.     (IbSd,) 

Record — Location — Mistake. — It  ap- 
peared on  the  trial  that  a  district  re- 
corder, in  recording  the  notice  of  one  of 
the  defendant's  claims,  omitted  by  mis- 
take one  of  the  lines,  but,  in  fact,  the 
lines  were  distinctly  marked  on  the 
m-ound,  as  required  by  the  mining  rules : 
HMy  That  the  defendants  were  not 
bound  by  the  mistake  of  the  recorder, 
and  that  the  actuid  location  on  the  ground 
was  sufficient  to  impart  notice  to  all 
comers.  (Myers  ««.  Spooner,  55  Gal. ,  257. ) 

Ledge — Location — Patent — Prior  to 
May  10,  1872,  a  locator  upon  mining 
ground  was  entitled  to  one  ledge  only, 
and  could  not  have  obtained  a  patent 
from  the  United  States  for  more.  Under 
the  act  of  Congress  of  May  10,  1872,  a 
patentee  is  entiUed  to  all  the  ledges  hav- 
ing their  apexes  within  the  surface  lines 
of  the  land  granted,  but  such  act  does 
not  affect  rights  acquired  prior  to  its 
passage — it  is  prospective.  (Eclipse  G. 
k  S.  M'g  Co.  9«.  Spring,  Cal.  S.  C,  Deo. 
2,  1881,  P.  C.  L.  J.,  p.  698) 

Top  or  apex. — The  top  or  apex  of  a 
vein  is  the  highest  point  where  it  ap- 
proaches nearest  to  the  surface  of  the 
earth,  and  where  it  is  broken  on  its  edge, 
so  as  to  appear  to  be  the  beginning  'or 
end  of  the  vein.  If  a  vein  at  its  highest 
point  turns  over  and  pursues  its  course 
downwards,  then  such  point  is  merely  a 
swell  in  the  mineral  matter,  and  not  a 
true  apex.  (Stevenson  i».  Williams,  1 
McCrary,  Colorado  Circuit,  p.  480.) 

PoUovdng  vein. — Where  there  is  a 
true  apex  within  the  surface  boundaries 
of  a  claim  the  claimant  can  follow  the 
claim  in  its  downward  dip  beyond  his 
vertical  side-lines,  and  he  may  follow  the 
vein  beyond  such  side-lines  at  any  point 
where  the  apex  is  within  his  surface- 
lines,  even  tiiongh  his  location  for  the 
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fall  length  of  the  daim  he  not  along  the 
line  of  such  apex ;  and  he  is  entitl^  to 
follow  the  same  in  its  departure  from 
the  perpendicular,  in  any  d^ree,  until 
it  reaches  the  horizontal.     (loid.) 

Locations — How  made.— Under  the 
laws  of  Congress  the  location  of  a  mining- 
claim,  or  a  vein,  must  be  made  by  taking 
up  *'a  piece  of  land"  to  include  the 
vein.  (Gleeson  vs.  Martin  White  M.  Go. , 
13  Nev.,  442.) 

Colorado  mining-claima  located  in 
x86o.— In  the  year  1860  a  valid  location 
of  a  mining-claim  on  the  public  domain 
oould  be  made  only  according  to  the 
rules,  usages,  and  customs  of  miners  in 
the  district  where  such  claim  is  situated. 
(Sullivan  vs.  Hense,  2  GoL,  424.) 

Sufficiency  of  notice  and  of  location. 
— A  notice  of  location,  otherwise  good, 
is  not  invalid  because  it  does  not  contain 
a  description  of  the  claim  by  reference 
to  some  natural  object  or  permanent 
monument;  the  law  only  requires  that 
the  record  of  the  claim  shiul  contain 
such  desciption.  It  is  a  sufficient  com- 
pliance with  the  law  if  the  description  of 
the  loous  of  the  claim  is  appended  to  the 
notice  when  it  is  recorded.  (Gleeson  vs, 
Martin  White  M.  Go.  18  Nev.,  442.) 

General  recognition  makes  a  title 
good. — Where  a  mining-claim  is  made 
and  actually  possessed  and  worked  for 
several  years,  the  claim  and  location  be- 
ing generally  recognized  as  valid  by  the 
miners  of  the  vicinity,  the  title  of  the 
claimant  is  good,  even  though  the  loca- 
tion may  not  have  been  origindly  made 
in  strict  accordance  tfith  the  mining 
rules  in  force  at  the  time,  especially  so 
as  between  the  co-claimants  and  their 
grantees.  (Kinney  vs.  Gon.  Ya.  M.  Go., 
4  Sawyer,  882.) 

Mineral  districts — Locations  for  di. 
verse  purposes. — One  party  may  locate 
^ound  in  the  mineral  districts  for  flum- 
mg  purposes,  and  another  party,  at  the 
same  or  a  diiferent  time,  may  locate  the 
same  ground  for  mining  purposes,  the 
two  locations  being  for  different  pur- 
poses will  not  conflict.  (0*Keife  vs.  Gun- 
ningham,  9  Gal.,  589.) 

Statement  of  witnesses. — Where  the 
location  of  a  mining-claim  is  made  both 
by  posting  notices  and  by  designating 
fixed  objects,  such  as  trees,  shafts,  and 
ditches,  on  or  near  its  exterior  bounda- 
ries, in  ai^ action  between  two  companies 
involving  the  title  to  a  portion  of  tiie 
ground,  witnesses  are  not  confined  in 
their  testimony  to  a  statement  of  the  con- 
tents of  the  notices,  but  may  also  state 
whether  the  location  made  included  the 


ground  in  dispate.    (Kelly  vs.  Taylor,  S8 
Gal.,  11.) 

Location  presumed  to  include^ — k 
location  of  a  lode-claim  will  be  presumed 
to  indude  the  vein  upon  whioh  the  dis- 
covery was  made  until  the  contrary  k 
shown.  (Patterson  vs.  Hitchoodk,  8  OoL, 
688.)  But  when  the  vein  has  been  shown 
to  leave  the  side  lines  of  the  location,  the 
location  beyond  the  point  of  departure  is 
defeasible  ft  not  void.     (Ibid,) 

Excess  void— Stakes  mis-«et.— A 
claim  of  more  than  the  number  of  feet 
allowed  by  law  upon  a  quaits-olaim  ii 
void  for  the  excess ;  but  setting  the  stakes 
a  few  feet  farther  apart  than  the  limit  al- 
lowed by  law  does  not  defeat  the  entire 
daim.  (Atkins  vs.  Hendree,  1  Idaho, 
108.) 

Patent  broader  than  the  law. — A 
lode-claim  is  to  be  fixed  bv  reference  to 
the  plat  or  survey  of  the  location ;  and 
although  the  lode,  in  its  desoending 
course,  may  be  followed  to  an^  depth 
with  its  dips,  angles,  and  variationa,  in- 
to the  premises  iSjoining,  yet  in  its  co- 
ward course  or  strike  it  may  not  depart 
from  tiie  line  of  its  location,  and  the  pat- 
entee is  not  entitled  to  its  poasession  be- 
yond the  lateral  bonndaries,  as  sgsinft 
one  who  has  subsequently  located  and 
patented  it.  If  the  patent  is  broader 
than  the  law,  it  is  to  that  extent  nuga- 
tory. (Wolfley  vs.  Lebanon  M'g  Ok,  4 
GaL,  112.) 

Quantity  of  ground.  — ^The  quantity  of 
ground  a  miner  can  claim  by  location  or 
prior  appropriation  for  mining  puposes 
may  be  limited  by  the  mining  raks  of 
the  district  (Ptoeser  vs.  Parn,  18  GtL. 
47.) 

Reasonableness  of  the  extent  of  a  lo- 
cation.-.Upon  the  question  of  reasonable- 
ness  of  the  extent  of  a  mining  locatioD, 
a  general  custom,  whether  exuting  ante- 
rior to  the  location  or  not,  may  be  given 
in  evidence ;  but  a  local  rule  stands  upon 
a  diiferent  footing,  and  cannot  be  intro- 
duced to  affect  the  validity  of  a  daim  ac- 
quired previous  to  its  estabUshmant 
(Table  Mountain  Tunnd  Co.  vs.  Sttana- 
han,  20  Gal.,  198.) 

Reasonableness  oi  siae  of  claim.  — 
If  the  defendants  in  an  action  daim  that 
when  they  took  up  the  ground  in  dispetf 
a  local  custom  allowed  them  three  han- 
dred  feet  front  to  each  man,  and  they  lo- 
cated to  that  extent,  they  are  estopped 
from  asserting  that  the  plaintiff's  locstioii 
to  the  same  amount,  made  before  the 
adoption  of  the  custom,  was  unreason- 
able in  size.    (Id.) 

DecUrationa  admissible.  —  VUiatii 
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located  a  (}aaris  lode  and  oomnteneed 
work,  digging  up  the  rook  towards  the 
lode,  at  a  distance  of  fifty  or  one  hnn- 
dred  feet  from  it :  HM^  That  his  declar- 
ationa  made  at  the  time,  as  to  his  object 
in  oommenciug  work  at  that  point,  were 
admissible  in  eyidenoe.  (Draper  ««. 
Douglass,  28  Gal.,  347.) 

Renewal  of  location. — If  the  mining 
laws  require  a  renewal  of  notice  of  loca- 
tion at  stated  periods,  and  a  claim  has 
been  lost  by  reason  of  a  failure  to  make 
snch  renewals,  and  one  of  the  joint  loca* 
tors  afterward  renews  the  location,  stat- 
ing that  it  is  a  renewal,  and  not  a  new 
location,  the  renewal  will  inure  to  the 
benefit  of  all  the  locators.  (Strang  m. 
Byan,  46  0aL,83.) 

Reasonable  time. — Upon  discovering 
a  lode,  the  locator  is  entitled  to  a  reason. 
able  leneth  of  time  in  which  to  perfect 
the  deyelopment  which  the  local  law  re- 
quires  of  him.  (Morley  ««.  Ennis,  2 
CoL,  800.) 

Notice  of  location  construed. — 
Where  a  notice  reads  that  the  locators 
haye  taken,  and  claim,  for  *'  mining  pur- 
poses, 1,200  feet  of  ground  on  the  face  of 
this  hill  *  *  *  running  north  1,200  feet 
from  stake,  with  all  its  dips,  angles,  and 
spurs,  from  thence  to  the  centre  of  the 
hill :"  Hdd,  That  the  words,  "•  with  all 
its  dips,  angles,  and  spurs,"  refer  to  lode, 
not  to  surface  or  hill  claims.  (Weill  o«. 
Lucerne  M.  Go.,  11  Kev.  200.) 

Record  or  office  copy  of  certificate 
of  location. — A  certificate  of  location  of 
a  mioing-claim  may  be  proved  by  the 
record  or  by  a  transcript  from  the  record 
under  another  statute,  (B.  S.  466,)  with- 
out the  affidavit  of  the  party  desiring  to 
use  it  as  to  the  possession  of  the  original 
certificate.  (QuUivan  w.  Hense,  2  Ool., 
424.) 

Mining  law  construed. — The  Ian- 
goage  of  a  mining  law  being  that  *'  the 
locator  of  a  ledge  shiUl  be  entitled  to 
hold  one  hundred  feet  on  each  side  of 
his  ledge  :"  HM,  That  by  virtue  of  Ic 
cation  of  a  certain  number  of  feet  along 
the  ledge,  without  any  distinct  claim  of 
side  ground,  the  locator  was  entitled  to 
hold  one  hundred  feet  on  each  side  of 
the  ledge  so  located.  (Mount  Diablo  M. 
Go.  m.  Gallison,  5  Sawjrer,  439.) 

Claiming  all  the  privileges  granted 
by  the  law. — Where  a  locator,  in  his  no^ 
tice  of  location,  claimed  **  all  the  priv- 
ileges granted  by  the  laws  "  of  the  min- 
ing-districts: HM^  That  this  was  a  suffi- 
cient claim  for  the  one  hundred  feet  on 
each  side  of  his  ledge  granted  to  a  loca- 
tor by  the  mining  law,  admitting  such  , 
daim  to  be  necessary.  {Id.) 


Plaintiffs  in  ejectment.— Plaintiffs 
in  ejectment,  who  seek  to  recover  a 
mining-claim  upon  the  strength  of  their 
paper  title,  there  being  notiiing  to  show 
that  they  or  their  grantors  were  ever  in 
possession,  must  prove  a  valid  location 
of  the  claim  according  to  the  rules, 
usages,  and  customs  of  the  district  pre- 
vailing at  the  time  such  location  was 
made.    (Sullivan  vs.  Hense,  2  Gol.,  424.) 

Ineffectual  location. — The  placing  of 
a  monument  in  the  centre  of  a  mining- 
claim  upon  a  mineral  vein,  and  posting 
a  notice  thereon,  stating  that  the  '*  un- 
dersigned claims  seven  hundred  and 
fifbr  feet  easterly  and  seven  hundred 
and  fifty  feet  westerly  therefrom,  to- 
gether with  three  hundred  feet  on  each 
side  of  the  vein,  with  all  the  dips,  spurs, 
and  angles,"  giving  the  name  of  the  lode 
and  district,  is  not  a  sufficient  compli- 
ance with  the  act- of  Gongress  of  May  10, 
1872,  which  requires  locators  of  mining- 
claims  to  distinctly  mark  their  locations 
on  the  ground,  so  that  the  boundaries 
can  be  readily  traced.  (Gelcich  fw.  Ma- 
riarity,  53  Gal.,  217.) 

Declaration  of  superintendents. — 
After  a  vested  right  to  a  mining  compa- 
ny's claim  has  been  acquired  by  a  compli- 
ance with  the  laws,  it  is  not  held  by  so 
Srecarious  tenure  as  that  it  can  be  re- 
uced  by  mere  declarations  of  superin* 
tendents  and  officers.  (Overman  8.  M. 
Go,  M.  American  M.  Go.,  7  Nev.,  312.) 

Insufficient  location. — The  posting 
of  a  notice  upon  a  tree  at  each  end  of  a 
mining-claim  is  not  a  sufficient  compli- 
ance with  section  2324  of  the  Revised 
Statutes  of  the  United  States,  which  re- 
quires the  location  to  be  **  distinctly 
marked  on  the  ground  so  that  its  boun- 
daries can  be  readily  traced."  (Holland 
es.  M.  A.  G.  Q.  M.  Go.  53  Gal.,  149.) 

Width  of  lead — Point  of  measure- 
ment.— The  proper  construction  of  the 
act  of  the  Montana  legislature,  of  De- 
cember 26,  1864,  contained  in  the  Codi- 
fied Stotutes,  (522,  §  8,)  isthat  the  meas- 
urement of  the  fif^  feet  on  either  side 
of  the  lead^  allowed  for  working  pur- 
poses, should  begin  from  the  outer  walls 
of  the  Uad,  on  each  side,  and  not  from 
the  centre  of  the  lead  itself.  (Foote  M. 
National  Mining  Go.  2  Montana,  402.) 

Meaning  of  «< location"  in  White 
Pine  mining  laws.— The  word  **  loca- 
tion," as  used  in  the  mining  laws  of  the 
White  Pine  district,  means  Uie  aggregate 
of  ground  claimed  as  a  mine,  and  not  the 
interest  of  a  single  shareholder.  (Leetiw. 
John  Dare  S.  M.  Go.,  5,  6,  and  7  Nevada, 
638.) 

Absence  of  mining  laws — Presump- 
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tion. — In  the  absenoe  of  mining  regala- 
tionsi  the  fact  that  a  party  has  looated  a 
claim  bounded  by  another,  raises  no  im- 
plioation  that  the  last-located  claim  cor- 
responds in  size,  or  in  the  direction  of  its 
lines,  with  the  former.  (Live  Yankee  Oo. 
V8.  Oregon  Co.,  7  Oal.,  41.) 

Rights  of  CO -locators. — There  being 
no  evidence  tending  to  show  that  Leon- 
ard's co-locators  were  aware  of  his  disa- 
bility, or  were  colluding  with  him  in  his 
attempted  fraud,  if  he  was  an  alien : 
Seld^  That  in  such  a  case  the  law  would 
be  sufficiently  vindicated  by  holding  that 
tiie  alien's  claim  is  void.  (Golden  Fleece 
vs.  Cable  Consolidated  M.  Co.,  12  Nev., 
812.) 

Vein  and  lode  defined. — While  met- 
alliferous rock  in  place,  not  in  a  fissure, 
may  be  found  under  such  conditions 
within  clearly  defined  boundaries,  as  to 
require  recognition  as  a  vein  or  lode,  as 
in  the  Eureka  case,  (4  Sawyer  802,)  a 
broad  metalliferous  zone,  having  witMn 
its  limits  tme  fissure  veins,  plainly 
bounded,  cannot  be  regarded  as  a  single 
vein  or  lode,  although  such  zone  may  it- 
self have  boundaries  which  can  be  traced. 
(Mount  Diablo  M.  Co.  v$.  Calliaon,  5 
Sawyer,  429.) 

Act  of  Congress — What  it  gives. — 
The  object  of  the  act  of  1872  was  to 
give  to  the  discoverer  his  lode  with  sur- 
face-ground adjacent  to  and  within  a 
certain  distance  on  either  side  of  that 
lode,  and,  to  avoid  questions  of  vein 
identity,  to  give  him  in  addition  all  other 
veins  within  his  surface  location;  bat 
that  if  the  vein  originally  discovered  was 
not  followed  by  a  survey  which  included 
such  vein,  the  sarface-groond  allowed  to 
the  discovery  vein  and  the  side  veins  ad- 
ditionally granted  could  not  be  cou- 
stmed  to  include  the  surface  and  the  side 
veins  within  a  lot  of  ground  which  did 
not  contain  the  original  vein  first  dis- 
covered. (Patterson  vs.  Hitchcock,  8 
CoL,  588.) 

When  surface  lines  cannot  be 
changed. — Under  the  mining  laws  of 
the  United  States,  onaided  by  any  sup- 
plementary miners*  rules,  there  is  no 
way  of  locating  a  quartz  vein,  except  by 
marking  out  surface  lines,  and  when 
these  lines  have  been  marked  they  can- 
not be  changed  so  as  to  take  in  ground 
that  has  been  located  by  others  prior  to 
such  attempted  change.  (€h>lden  Fleece 
M.  Cable  Consolidated  M.  Co.,  12  Ne- 
vada, 812.) 

Quartz— Loose  and  solid. — ^The  first 
locator  of  a  quartz  lode  is  not  confined 
dmply  to  the  solid  quartz  actually  em- 


bodied in  the  bed  rock,  but  is  entitled  to 
the  loose  quartz  rock  and  decomposed 
material,  ^ich  were  once  a  part  of  the 
lode,  and  are  now  detached,  so  far  as  the 
general  formation  of  the  ledge  can  be 
traced.  (Brown  t».  '49  and  '56  Quartz 
Mining  Company,  15  Cal.,  152.) 

Departure  from  side  lines. — If  a  lode 
in  its  onward  strike  departs  from  the 
side  lines  of  the  patented  location,  the 
plaintiff  in  ejectment  is  not  entitled  to 
recover.  (Johnson  99.  Buell,  4  Colorado, 
667.) 

Followed  to  any  depth — Adjoining 
lands. — Section  two  of  the  act  of  Con- 
gress of  July  26,  1866,  clearly  permits 
tiie  patentee  of  a  lode  minin^-daim  to 
follow  the  lode  in  its  descending  course 
to  any  dspth,  although  in  its  downward 
trend  it  is  carried  by  dips,  angles,  and 
variations  into  the  adjoining  land.  ( Wol- 
fley  vs.  Lebanon  Mming  Co.,  4  GoL, 
112.) 

Judgment  —  Surface  and  lode.— 
When  a  miner  locates  a  portion  of  the 
surface,  and  also  a  lode  or  ledge  follow- 
ing its  dips,  angles,  and  spurs,  be  may 
have  his  common-law  judgment  for  the 
surface, and  also  a  judgment  following  the 
lode  under  other  public  lands.  (BuUioD 
M.  Co.  vs.  Croesus  G.  A  S.  M.  Co.,  2 
Nev.,  168.) 

Estoppel. — When  A.  first  locates  t 
ledge  on  certain  oroppings  eztending 
eight  hundred  feet  northward  and  south- 
wtfd,  B  afterwards  locates  a  claim  neu 
by  and  is  encouraged  to  go  to  work  by  A^ 
who  declares  it  to  be  his  opinion  that 
there  are  two  ledges  and  that  their  daiins 
will  not  interfere.  Afterwards  it  tnms 
out  there  are  in  fact  two  distinct  ledges 
running  into  the  earth  at  diiferent  angles, 
and  widely  diverging  as  they  go  dotrn, 
but  both  mingling  their  croppings  to- 
gether where  A  made  his  older  location. 
The  declaration  of  A  is  evidence  be  lo- 
cated but  one  ledge,  and  may  operate  as 
an  estoppel  against  his  claiming  both. 
(Van VfOkenburg vs.  Huff,  I  A2 Nevada, 
116.) 

Suit  to  recover  a  blind  lode.— -When 
a  suit  is  brought  for  a  blind  ledge 
bounded  by  wsIIb  found  at  the  depth  of 
two  hundred  feet  below  the  surf aoe,  the 
ledge  only  and  no  part  of  the  surface  can 
be  recovered.  (BiUlion  Ifining  Oo.  vs. 
Crcesus  M.  Co.,  2  Nevada,  168.) 

Indivisibility  of  mines — Partition.— 
Mines  in  land,  when  opened,  are,  from 
their  nature,  indivisible,  and  neither  par- 
tition can  be  made  at  law,  nor  dower  as- 
signed by  metes  and  bounds.  The  only 
partition  that  can  be  made  is  to  order  a 
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sale  and  divide  the  proceeds.     (Lenf era 
e«.  Henke,  78  UL,  405.) 

Possessory  claims  —  Psrtition.  — 
When  a  mining-clAim  npon  the  public 
lands  is  claimed  and  possessed  by  seyeral 
as  joint  tenants,  tenants  in  common,  or 
as  copartners,  or  even  as  partners,  such 
sereral  interests  or  estates  are  in  the  na- 
ture of  an  estate  of  inheritance,  and  liable 
to  be  partitioned  between  the  several 
claimants  the  same  as  other  real  prop- 
erty.   (Hughes  M.  Devlin,  23  OaL,  501.) 

MDOB. 

Distinction  between  mine  and  quar- 
ry.— In  a  quarry  the  surface  is  removed, 
jtnd  in  mining  the  beginning  only  is  on 
the  surface,  and  a  roof  is  left  overhead. 
(Darvill, ««.  Boper,  8  Drewrv,  298 ;  S.  0. 
24  Ii.  J.  Gh.,  779;  see  Cleveland  w.  Mey- 
rick,  87  L.  J.  Oh.  125 ;  S.  0.  17  Law 
,  Times  &.  (N.  S.)  288  ;  Brown  M.  Ohad- 
wick,  7  Irish  G.  L.,  101.) 

The   distinction    between   mines  and 

2aarries  stated  at  length.    (Listowell  vs, 
Ribbings,  9  Irish  G.  L.,  228.) 

Quarry  and  mine. — Whetiier  a  work- 
ing be  a  mine  or  a  quarry  is  a  question  of 
fact.  And  the  court  will  not  decide  as 
matter  of  law  that  a  freestone  bed 
worked  underground  through  a  level  is 
a  mine.  (Bex  vs.  Dunsford,  4  Nev.  and 
Man.,  849;  8.  G.  2  A.&E.,  568;  8.  G.  1 
H.  dk  W.,  98.) 

Mine  and  quarry — Distinguished. — 
In  order  to  determine  whether  an  excava- 
tion in  the  earth  constitute  a  mine  or  a 
quarry,  we  are  to  look  to  the  mode  in 
which  the  substance  is  obtained,  and  not 
its  chemical  or  geological  character.  (Bex 
M.  Brettell,  8  B.  ^  Ad.,  424.) 

Whether  an  excavation  be  a  mine  or  a 
quarry  is  a  question  of  fact;  a  stone 
working,  where  the  stone  is  won  by  sink- 
ing the  shafts  perpendicularly  to  the 
stratum  which  hes  considerably  below 
the  surface,  and  the  working  the  stratum 
by  roads  and  gateheads,  and  raising  the 
atone  to  the  surface  by  machinery,  or 
carrying  it  undergroud  through  a  tunnel, 
in  the  same  way  as  coal  is  usually  got,  as 
well  as  iron  ore,  constitute  the  working 
of  a  mine.  (Bex  w.  Sedgley,  iBA  Ad., 
65.) 

Purchaser  may  conceal  mineral 
worth. — A  person  who  knows  that  there 
is  a  mine  on  the  land  of  another,  of 
which  the  latter  is  ignorant,  may  never- 
theless buy  it.  The  ignorance  of  the 
vendor  does  not  of  itself  render  the 
transaction  fraudulent  on  the  part  of  the 
purchaser.  (Harris  M.  Tyson,  24  Pa. 
St,  847.) 


Pits. — **  Olay  ints,"  excavations  where 
day  for  fire-brick  and  pottery  purposes 
is  obtained,  worked  by  shafts,  and  Uke 
coal  beds  in  this  and  other  retq^ects,  are 
mines.  (Bex  ««.  Brettell,  8  B.  &  Ad., 
424.) 

Lime  works. — Lime  works  consisting 
of  a  quarrv  and  kiln  are  not  a  mine. 
(Bex  w.  Alberbury,  1  East.,  584.) 

MINKRALS. 

Various  meanings.  —  The  various 
meanings  of  the  word  minerals  given  and 
considered.  (Darville  «&  Boper,  8  Diew- 
ry,  298  ;  8.  G.  24,  L.  J.  Ch.,  779.) 

Extent  of  term. — Eveiything  except 
the  surface-ground  which  is  used  for  ag- 
ricultural purposes,  whether  gravel,  mar- 
ble,  fire-cby,  or  the  like,  comes  within 
the  word  mineral,  when  there  is  a  reser- 
vation of  the  mines  and  minerals  from  a 
grant  of  land.  (Midland  Bailway  Go.  M. 
Oheckley,  Law  B.  4,  Eq.  24.) 

Minwala  not  sufficient  to  work. — 
There  is  no  certain  criterion  to  determine 
between  mineral  lands  and  those  that 
cannot  be  classed  as  such;  lands  may 
contain  the  precious  metals,  but  not  in 
sufficient  quantities  to  work  them  as 
mines ;  the  matter  considered.  (Ah  Tew 
M.  Ghoate,  24  Gal.,  562.) 

California  mines— Burden  of  proof. 
— An  applicant  for  patent  under  &,e  act 
of  Gongreas  of  July  28,  1886,  entitled 
''An  act  to  quiet  land  titles  in  Galifor- 
nia,*'  must  not  only  aver,  but  prove,  that 
the  lands  contain  no  mines  of  gold,  sil- 
ver, copper,  or  cinnabar.  (The  Secretary 
M.  McGarrahan,  9  Wall.,  299.)  BCai^ 
damns  to  compel  the  issuance  of  a  patent 
under  that  act  cannot  be  sustained.  (Id.) 

Railroad  exceptions — Mineral  lands 
not  granted.— The  clause  in  the  patent 
of  the  United  States  to  the  Western  Pa- 
cific  Bailroad  Gompany  for  land  granted 
to  aid  the  construction  of  its  railroad, 
which  excepts  ''  all  mineral  lands,  should 
any  be  found  to  exist  in  the  tiucts  de- 
scribed," is  equivalent  to  an  exception  of 
all  the  subdivisions  which  were  mineral 
lands.  '*In  other  words,  the  patent 
grants  all  of  the  tracts  named  in  it  which 
are  not  mineral  lands. ''  (  McLaughlin  e«. 
Powell,  50  Gal.,  64.)  The  fact  cannot 
be  assumed  that  all  the  lands  described 
in  such  patent  are  mineral  lands,  as  the 
exception  does  not  necessarily  extend  to 
all  the  tracts  granted.    (Id,) 

Railroad  exceptions— Quicksilver — 
The  court  assumes,  for  the  jpurposes  of  a 
decision,  that  lands  containing  cinnabar 
or  quicksilver,  are  mineral  lands  within 
the  meaning  of  the  act  of  Gongress  of 
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July  1,  1862,  gnmtittglandd  lothe  West- 
ern Paoifio  Railroad  Co.     (Id,) 

Metalliferotts  ores—Pftint  stone. — 
By  a  oonyeyance  of  all  *' mines  and 
mineials,**  the  grant  does  not  embrace 
anything  in  the  mineral  kingdom,  as  dis- 
tinsuished  from  the  animal  and  yege- 
table  kingdom. 

But  the  expression  cannot  be  restricted 
to  *'  metalliferons  ores."  And  it  includes 
mineral  deposits  in  strata  or  beds  as  well 
as  veins.  And  in  this  particular  case  it 
applied  to  a  deposit  of  **  paint  stone  " 
found  on  the  premises,  although  when 
the  deed  was  made  the  land  may  have 
been  supposed  to  be  valuable  for  copper 
ore  alone.  (Hartwell  w,  Oamman,  2 
Stock.  Ch.,  N.  J.,  128.) 

Stone. — The  term  *'  mineral "  is  more 
frequently  applied  to  substanoes  con- 
taining mettds,  but  in  its  proper  sense 
indndes  all  fossil  bodies  or  matters  dug 
out  of  mines;  in  this  sense,  beds  of 
stone  may  be  included  in  the  word  min- 
erals. (Bosse  9».  Wainman,  14  M.  A^  W., 
859;  8.  C,  2  Exoh.,  800;  8.  C,  IS,  L. 
J.  Exch.,  67.) 

Stone. — 8tone  taken  from  quarries  is 
a  mineral.  (Micklethwait  M.  Winter,  6 
Exch.,  644;  8.  O.,  5  Eng.  L.  A  E.,  526-; 
8.  O.,  20  L.  J.  Exch.,  818;  Midland  B. 
Go.  w.  Oheckley,  Law  B.,  4  Eq.,  24.) 

Aspbaltum. — Asphaltum  is  included 
in  the  exception  in  certain  royal  grants 
in  the  province  of  New  Brunswick  of 
*'  all  coals,  and  also  all  gold,  silver,  and 
other  mines  and  minerals.**  (Gksner  M. 
Qbb  Oo.,1  James,  Nova  Scotia,  72;  2 
Allen,  N.  B.,  695.) 

Oil.  ^  Oil  is  a  mineral,  and  is  included 
in  the  act  of  1850,  relating  to  tenants  in 
common,  of  minerals  under  the  general 
enumeration  of  **  other  minerals.** 
(Thompson  v$.  Noble,  8  Pfl^M  201.) 

Oil. — Oil  is  a  mineral.  (Kier  V9,  Peter- 
son, 41  Pa.  81,  p.  857.) 

Petroleum. — The  peculiarities  of  pe- 
troleum as  a  fluid,  and  yet  a  minenl, 
stated.  (Dark  ««.  Johnston,  55  Pa.  St., 
164.) 

China  clay.— A  bed  of  China  clay  is 
included  in  a  reservation  of  mines  and 
minerals.  (Hext  w.  Gill,  Law  Bep.  7, 
Ch.  App.,699.> 

Title  to  several  kinds  of  minerals.— 
The  title  to  different  kinds  of  minerals 
under  the  same  land  may  be  in  different 
owners.  (Curtis  M.  Daniel,  10  East., 
273.) 

lOKEBAL  LAKD6. 

Construction — Uniform  policy. — In 
construing  a  particular  or  local  act  of 
Congress,  the  uniform  legislation  of  the 


government  in  regard  to  its  lead  ore 
lands  will  be  examined,  to  aid  in  the  in* 
terpretation  of  suoh  statute.  (U.  8.  ei 
Oear,  3  How,  120.) 

Equivocal  words. — Where  the  ooort 
perceives  a  settled  policy  in  repaid  to  t 
particular  class  of  hinds,  especially  sueh 
as  are  supposed  to  be  of  peculiar  value, 
no  equivocal  words  in  the  statute  will  be 
sufficient  to  allow  a  departoie  from  such 
a  policy.  (Atty.-Gen.  m.  Smith,  31 
Mich.,  860.) 

No  title  accruee  against  the  U.  S.— 
No  title  to  the  public  lands,  whether  mis- 
eral  or  otherwise,  will  accrue  to  any  per- 
son against  the  United  States  by  pre- 
scription, adverse  possession,  or  estop- 
pel in  pais.  (Doran  9».  Central  Paciie 
B.R.  Co.,  24  Cal.,  245.) 

The  title  of  the  United  States  can  only 
pass  from  the  United  States  by  means  of 
an  act  of  Congress  making  a  grant  or  an- 
thorizing  a  grant  to  be  made  through 
some  person  or  officer.   ( Id,) 

Particles  of  gold.— The  mere  ftut 
that  land  contains  particles  of  gold  or 
veins  of  ^Id-bearing  rock,  does  not  nec- 
essarily impress  it  with  the  character 
of  '*  mineral  land,"  within  the  meaning 
of  acts  of  Congress  granting  lands  to  the 
C.  P.  R.R.,  but  reserving  from  the 
grant  mineral  lands.  (Alfozd  et.  Bar- 
num,  4i>  Cal.,  482.) 

Railroad — Ownership  of  minerals. 
— Where  land  is  condemned  for  railrosd 
purposes,  the  company  owns  the  earth 
and  minerals  above  the  level  of  the  track, 
if  their  excavation  be  necessary  for  the 
construction  of  the  road  ;  minerals  lying 
below  the  level  of  the  road,  and  whose 
excavation  is  not  necessary,  belosff  to 
the  owner  of  the  land  condemned.  (Et- 
ans  w.  Haefner,  29  Mo.,  141.  See  Lyon 
es.  Gormley,  56  Pa.  St.,  261.) 

Railroad  grant — Reservation  of  min- 
erals.—In  ejectment  against  a  defendant 
in  possession  of  a  portion  of  land  de- 
scribed in  the  United  States  patent  to  a 
railroad,  which  reserves  mineral  lands, 
the  defendant  is  entitled  to  show  that  the 
demanded  premises  are  mineral  landf, 
and  therefore  not  paroel  of  the  grant 
(McLaughlin  es.  Powell,  50  Cal.,  64.) 

Evidence  to  establish  character— 
Map  of  United  Sutes  surveyor  in* 
competent. — Plaintiff  offered  to  shov 
that  the  land,  on  which  the  wood  was  cut, 
had  been  returned  and  denominated  min^ 
eral  lands  on  the  map  of  the  township, 
reguUu^y  made  and  filed  by  the  United 
States  surveyor :  HM,  That  the  testi- 
mony was  properly  excluded  by  the  oouii 
(Memll  et.  Dkon,  16  Nevada,  401.) 
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Mineral  moit  be  vmhiable. — The 
mere  feci  ihei  the  land  ooatained  ''  cop- 
per, gold,  and  ailyer-bearing  quarts," 
does  not  impress  it  with  the  charaoter 
of  mineral  luid  within  the  meaning  of 
the  act  of  Congress  excluding  mineral 
lauds  from  tiie  grant.  Only  limds  yaln- 
able  for  mining  purpdeea  are  reserved 
from  sale.     {IMd.) 

MININGhCLAIM. 

Term  defined.— Mining-claim  is  the 
name  given  to  that  portion  of  the  public 
mineral  land  which  the  miner  takes  up 
and  holds,  in  accordance  with  the  mining 
lawB,  local  and  statutory,  for  mining  pur- 
poaes,  and  the  term  includes  the  vein 
specifically  located,  all  the  surface-ground 
located  on  each  side  of  it,  and  all  other 
veins  or  lodes  having  their  apex  inside 
the  surface  lines.  (Mount  Diablo  M.  Go. 
M.  Oailison,  5  Sawyer,  489 ;  Mallett  M. 
Uncle  Sam  M.  Co.,  1  Key.,  194 ;  McKeon 
M.  Bisbee,  9  GaL,  137.) 

How  held. — A.  mining-claim  on  the 
public  domain  may  be  held  either  by  ac- 
tual occupancy,  and  the  exercise  of  con- 
trol over  it  by  distinctly  indicating  the 
boundaries  by  monuments  and  marks,  or 
by  occupancy  in  accordance  with  the 
local  mining  customs.  (Hess  m.  Winder, 
80  GaL,  849.) 

Must  be  located. — ^Land  must  be 
marked  out  and  taken  possession  of  be- 
fore it  can  be  termed  a  mining-claim. 
(Id.) 

Subject  to  execution. — A  mining- 
claim  on  the  public  domain  is  property, 
and  may  be  sold  on  execution.    (Id,) 

Real  estate. — Mining-claims  in  Utah 
are  real  property,  and  pass  by  deed. 
(HoutzM.  Gisborn,  1  Utah,  178.) 

Personal  property. — A  possessory 
right  or  **  claim  "  on  tiie  public  mineral 
lands  ia  personal  property.  (Stewart  M. 
Obadwick,  8  Iowa,  468.) 

Poaaeaaory  right. — A  miner's  claim, 
being  a  mere  possessory  right  on  pubUc 
lands,  is  personalty,  and  may  be  sold 
and  conveyed  by  the  administrator.  (So 
held  with  regard  to  claim  in  Montana.) 
(CorbeUM.  BerryhiU,  29  Iowa,  157.) 

Estate  of  the  locator. — Persons  claim- 
ing and  in  the  possession  of  mining- 
claims  upon  the  public  lands  of  the 
United  States  are,  as  between  themselves 
and  all  other  persons  except  the  United 
States,  owners  of  the  same,  having  a 
vested  right  of  property  founded  on  their 
possession  and  appropriation  of  the  land 
containing  the  mine.  (Hughes  iw.  Dev- 
lin, 28  Gal.,  501.) 

Requisites  to  give    title  thereto. — 


On  the  public  domain  a  miner  may%old 
tiie  place  in  which  he  may  be  working 
against  all  others  havinff  no  better  right 
But  when  he  asserts  title  to  a  fall  claim 
of  1,500  feet  in  length  and  800  feet  in 
width,  he  must  prove  a  lode  extending 
throughout  the  claim.  (Zollars  eb  aL  v«. 
Bvans,  U.  S.  Girouit  Gourt,  District  of 
Golorado,  October  term,  1880.) 

Bjactment  —  What  necessary  to 
maintain  for  mining-claims — Burden 
of  prool — ^To  maintain  an  action  of  eject- 
ment for  a  mining-claim,  the  plaintiff 
must  establish  not  only  that  he  is  in  pos- 
session, but  that  a  lode  has  been  discov^ 
ered  on  the  claim  prior  to  the  commence- 
ment of  action,  and  that  such  lode  so  dis- 
covered extends  from  the  disoovery-shaft 
to  the  ground  for  which  he  sues.  These 
are  facts  to  be  determined  by  the  jury, 
from  a  preponderance  of  the  evidence. 
As  to  them,  the  bnrdoi  is  on  the  plain- 
tiff.   (Ibid,) 

Discoveiy  of  mineral,  though  made 
after  location,  will  avail  against 
strangers. — Though  the  locators  of  a 
mining-claim  may  not,  at  the  time  of  the 
location  and  survey  of  the  claim,  have 
sunk  their  shaft  to  the  discovery  of  min- 
eral in  place,  yet,  if  they  shall  thereafter 
so  sink  the  shaft  and  find  the  lode,  they 
will  hold  as  against  all  who  had  not  there- 
tofore acquired  an  interest  in  the  lode — 
the  discovery  relating  back  to  Uxe  loca- 
tion.   {IMd.) 

Bffect  of  reconvesrance  of  title.— S 
held  a  deed  of  mining  ground  as  a  mort- 
gage to  secure  an  existing  indebtedness ; 
he  conveyed  the  premises  to  P,  and  after 
two  or  more  transfers  of  the  title  tiie 
properi^v  was  redeeded  to  S  :  HM^  That 
when  the  title  returned  to  S  the  same 
equities  attached  to  it  in  his  hands  as 
existed  at  the  time  he  made  the  convey- 
ance to  P.  (Brophy  M.  Go.  ««.  Brophy 
D.  G.  and  S.  M.  Go.,  15  Nevada,  101.) 

Fraudulent  representations— Sale  of 
mine — Caveat  emptor.— The  rule  of  oji- 
lieat  emptor  only  applies  when  buyer  and 
seller  have  equal  opportunities  of  knowl- 
edge, and  when  the  defect  complained  of 
is  patent  and  obvious  to  the  senses.  It 
does  not  apply  to  a  case  where  tiie  seller 
of  a  mine  makes  representations  in  re- 
spect to  matters  of  which  the  buyer  has 
no  knowledge  and  no  means  at  hand  of 
obtaining  knowledge.  (Fishback  e«.  Mil- 
ler, 15  Nevada,  428.) 

Vested  rights. —One  who  makes  a 
valid  location  of  a  mineral  lode  or  ledge 
and  complies  with  all  the  mining  laws, 
boUi  local  and  national,  obtains  a  vested 
right  to  such  property,  of  which  he  oan- 
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not  Be  diyested.   (Blake  99,  Butte  M.  Oo., 
2  Utah,  64.) 

Mining  acts  of  1866  and  187a.  ^Un- 
der  the  Uw  aa  it  stood  prior  to  May  10, 
1872,  each  locator  was  entitled  to  but  one 
Toin,  whereas  tinder  the  act  of  Congress 
of  May  10,  1872,  ^he  is  entitled  to  all 
veins  having  the  top  or  apex  within  the 
sarfaoe  lines.     (iMd. ) 

Judicial  Sale— Title  of  purchaser.— 
0  was  the  pnrohaser  at  a  sale  of  minml 
lan^  by  the  sheriff  under  an  ezeoution 
against  V.  The  court  found  that  V  was 
holding  the  legal  title  in  trust  for  T  at 
the  time  of  the  sale,  but  that  V  had  to 
interest  when  this  action  was  oommenoed: 
MM,  That  the  rule  of  ameat  emptor  ap- 
plies to  sales  under  execution,  andthat 
0  had  no  title  to  the  property.  (Ghu- 
masero  e«.  Vial,  8  Mont.,  876.) 

Freehold  estates— Abandonment— 
Claims  to  public  mineral  lands  are  recog- 
nized as  titles,  as  legal  estates  of  free- 
hold^ for  all  practical  purposes,  except 
some  doctrine  of  abandonment  not  per- 
hi^w  applicable  to  such  estates.  (Mei^ 
ritt  w,  Judd,  14  Cal.,  60.) 

(See  LoeaUon,  Lode,  Placer,) 

MnONO  GBOUND. 

Technical  meaning  of  the  words. — 
The  words  '*  mining  ground,**  when  used 
in  a  deed,  have  a  teohnioal  meaning. 
They  refer  to  that  interest  which  a  mere 
oocupant  of  the  mine  has  in  the  same. 
They  are  not  the  words  used  when  a  fee 
simple  or  leasehold  interest  in  real  estate 
is  to  be  conveyed.  (Hale  k  Norcroas  G. 
k  8.  M.  Co.  f».  Storey  Co.,  1  and  2  Ne- 
vada, 88.) 

NAME. 

How  imposed  upon  lode. — Placing 
a  notice  of  location,  headed  with  a  certain 
name  upon  a  lode  of  ore,  is  to  christen  it 
with  such  name.  (Phillpotts  M.  Blasdel, 
8  Keyada,  61.) 

Mining  ledge  may  have  several 
names. — One  and  the  same  ledge  may 
have  two  names  by  which  it  may  be 
known  indifferently ;  and  it  may  even 
become  better  known  imder  a  name  de- 
rived from  a  subsequent  and  invalid  lo- 
cation than  under  the  name  given  it  in  an 
earlier  and  valid  location.     {Id.) 

Sale  of  mine  by  another  name. — 
When  a  person  conveys  a  lode  of  ore  we 
have  only  to  ascertain  by  the  best  means 
in  our  power  what  lode  he  meant ;  and  if 
we  can  do  so,  it  makes  no  difference  that 
he  has  called  it  by  a  name  illigitimately 
acquired  by  or  applied  to  it     (/(f. ) 

Description  at  time  of  contract — 


Where  the  word  '^Poootfllo**  mine  is 
used  in  a  contract  to  designate  certain 
mining  ground  therein  specifically  de- 
scribed: Held,  That  it  oould  not  be 
daimed  that  a  larger  traot  of  ground,  af- 
terwards known  as  the  Pocotillo  mine, 
waa  intended.  (Brandon  m.  PoootiUo 
S.  M.  Co.,  6,  6,  A  7  Nevada,  499.) 

Noncx. 

Location  notice — How  given.— The 
usual  mode  of  taking  up  mining-daiius 
is  to  put  upon  the  claim  a  written  notice 
that  the  party  has  located  it,  and  this 
taking  up  and  giving  notice  may  be  doae 
by  a  party  personally,  or  by  any  one  for 
him,  or  witn  his  assent  or  approval ;  and 
whenever  the  appropriation  is  n^de  by 
an  agent  having  authority  from  a  princi- 
pal to  make  it,  the  act  is  complete,  and 
the  title  vests  in  the  principal,  and  the 
agent,  by  his  mere  act,  cannot  subse- 
quently divest  it.  (Gore  es.  MoBrayer, 
iaCaL,582.) 

Where  to  be  posted. — In  order  to 
hold  a  mining  ledge  it  is  not  neoesssiy 
that  the  notice  of  location  should  b« 
placed  on  the  ore  or  any  part  of  the  vein 
or  lode ;  it  is  sufficient  if  it  be  placed  in 
such  reasonable  proximity  ana  relation 
to  the  ledge  as,  in  connection  with  the 
work  done  under  it,  to  give  notice  to  all 
comers  what  ledge  is  intended.  (Phill- 
potts es.  Blasdel,  8  Nevada,  61. ) 

When  can  not  be  changed. —If  a 
mining  custom  allows  a  person  to  locate 
a  lode  or  vein  for  himself  and  others  by 
placing  thereon  a  notice,  with  his  own 
name  and  the  names  of  those  whom  he 
may  choose  to  associate  with  him  ap- 
pended thereto,  designating  the  extent  of 
his  claim ;  and  one  person  thus  locates  a 
lode  for  himself  and  several  others,  some 
of  whom  have  no  knowledge  of  the  loca- 
tion, the  persons  who  have  no  knowledge 
of  the  location  by  the  same  become  ten- 
ants in  common  with  the  locator  and  the 
others,  and  cannot  be  divested  of  their 
interest  by  the  locator  afterwards  tearing 
down  the  notice  and  posting  up  another 
omitting  their  names,  unless  tins  is  done 
with  their  knowledge  and  consent  •  (Mor- 
ton m.  Solambo  C.  M.  Co.,  26  CaL,  527 ) 

Changing  course  of  vein  after  no- 
tice  is  recorded. — The  notice  as  record- 
ed was  afterwards  changed  by  striking 
out  *^  westerly"  aiid  *'  easterly  *  as  to  the 
course  of  the  veins  and  inserting  the 
words  "northerly"  and  **80utheriy:" 
Held,  The  alteration  having  been  made 
without  any  fraudulent  intent,  that  the 
ohimge  was  immaterial  and  did  not  riti- 
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ate    the-  notice.      (Gleeson   vs.   Martiii 
White  M.  Oo.,  18  Key.,  442.) 

Changing  names  of  locators  after 
notice  has  been  recorded. — Where  the 
oriffinal  notice  of  location  was  recorded 
and  afterwards  changed  by  the  erasure 
of  one  of  the  names  of  the  locators  and 
the  insertion  of  another  :  Mddf  That  the 
notice  and  record,  as  so  changed,  was 
valid  as  to  oatsiders.     (Ibid,) 

Misdescription. — A  misdeseription  in 
the  notice  of  the  claimant  to  a  quartz- 
leadfppsted  up  near  the  premises,  in  pur- 
suance of  the  requirements  of  the  min- 
ing laws  of  the  district  in  which  the  lead 
is  situated,  and  where  the  lead  is  under- 
ground and  undeveloped,  will  not  vitiate 
the  claim.  CJohnson  v»,  Parker,  10  Cal., 
446.; 

Prospecting  contract.  —  Where  G, 
McB,  and  others  verballv  agree  to  pros- 
pect for  quartz,  and  to  be  equally  inter- 
ested in  daims  taken  up,  and  McB  dis- 
covered a  claim  and  located  it,  by  putting 
up  a  written  notice  with  G's  and  other 
names  on  it,  appropriating  the  lead : 
Heldy  That  G's  right  attached  by  these 
proceedings,  and  could  not  be  divested 
by  the  mere  act  of  McB  in  taking  down 
the  notice  and  putting  up  other  notices 
with  other  names.  (Gore  vs.  McBrayer, 
18  Gal.,  582.) 

Paying  channels  in  claim. — If  a  com- 
pany locates  a  mining-claim  of  a  certain 
width,  extending  through  a  mountain 
from  base  to  base,  and  afterwards  an- 
other company  succeeds  to  their  posses- 
sion, whatever  it  was,  and  puts  up  a  no- 
tice stating  that  its  claim  comprises  the 
claim  held  by  the  old  company,  *  *  and 
comprises  tiie  channel  then  existing, 
with  its  dips  and  angles,  through  the 
mountain,  the  latter  company  is  not  re- 
stricted by  this  notice  to  one  paying 
channel  within  the  claim.  (Table  Moun- 
tain Timnel  Co.  vs.  Stranahan,  31  Cal., 
387.) 

ORE. 

V^ords  '*  silver-bearing  ore  "  imply 
severance  from  freehold. — The  words 
*' silver-bearing  ore,'*  as  used  in  an  in- 
dictment charging  grand  larceny  of  it, 
mean  a  portion  of  vein  matter  which 
has  been  extracted  and  separated  from 
the  mass  of  waste  rook  and  earth,  and 
imply  severance  from  the  freehold. 
(State  vs,  Berryman,  8  Nev.,  262.) 

PABTMKRSHIP. 

What  constitutes  a  mining  partner- 
ship.— If  two  or  more  persons  acquire 
a  mining-claim  for  the  purpose  of  work- 
ing the  same  and  extracting  the  mineral 


therefrom,  and  actually  engage  in  work- 
ing the  same,  and  share  according  to  the 
interest  of  each,  the  profit  and  loss,  the 
partnership  relation  subsists  between 
them,  although  there  is  no  express  agree- 
ment between  them  to  become  partners, 
or  to  share  the  profits  and  losses.  (Dxir- 
yea  t».  Burt,  28  Oal.,  669.) 

A  mining  partnership. — An  agree- 
ment between  one  or  more  persons  who 
claim  an  undeveloped  mine,  and  another  ^ 

gerson,  that  if  the  latter  will  devote  his 
ibor  and  skill  in  exploring  and  develop- 
ing the  mine,  the  former  will  furnish 
him  with  tools  and  provisions,  and  give 
him  a  share  in  the  mine  if\t  proves  val- 
uable, and  a  joint  working  of  the  mine 
and  sharing  in  the  profits  by  the  parties 
after  development,  constitutes  one  of 
^ose  qualified  partnerships  common  in 
Oalifornia,  known  as  mining  partner- 
ships. (Settembre  vs.  Putnam,  30  Gal., 
490.) 

Prospecting  partnership  —  How 
formed — Rights  of  partners. — An  agree- 
ment made  between  parties,  by  which 
some  of  them  prospect  for  gold,  and  the 
others  furnish  money  and  provisions,  for 
which  they  are  to  receive  interests  in  the 
mining  grounds  that  may  be  discovered, 
constitutes  a  prospecting  partnership, 
and  those  who  furnish  the  money  and 
provisions  are  entitled  to  pre-empt  and 
hold  mining-claims  under  the  laws  of  a 
district,  which  provide  that  claims  shall 
be  allowed  the  discoyerers  for  their  pros- 
pecting partners.  (Boucher  vs.  Mulver- 
hill,  1  Montana,  806.) 

Share  of  expenses. — ^If  one  partner 
or  tenant  in  common,  after  having  be- 
come associated  with  his  co-partners  in 
the  development  of  a  claim,  voluntarily 
leaves  it  in  the  possession  of  his  co-ten- 
ants, and  refuses  to  bear  his  just  propor- 
tion of  the  expenses  incurred  by  them  in 
the  development  of  it,  and  should  after- 
wards bring  his  action  to  recover  his  in- 
terest, upon  a  proper  showing  to  the 
equity  side  of  the  court,  relief  would  be 
refused  until  he  had  paid  his  full  propor- 
tion of  the  expenses  incurred  in  such  de- 
velopment. (Mallett  vs.  Uncle  Sam  Gold 
&  Silver  M.  Co.,  1  Nevada,  188.) 

Statute  of  frauds — Oral  co-partner- 
ship for  locating  quartz-lode. — A,  B, 
and  O  entered  into  a  verbal  contract  of 
co-partnership  to  prospect  for,  locate, 
record,  pre-empt,  develop,  and  mine 
quartz-lodes  in  Montana.  Each  party 
was  to  have  the  same  interest  in  the 
property.  The  Silver  Girdle  lode  was 
discovered  by  the  parties,  but  it  was  re- 
corded by  B  and  0  in  their  names,  April 
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28,  1878.  Afterward,  in  July,  1875,  all 
the  parties  worked  upon  and  developed 
the  property.  After  the  lode  had  beeu 
recorded  D  located  and  pre-empted  a 
part  of  the  Silver  Girdle  lode  under  the 
name  of  the  Burlington  lode,  but  the 
conflict  of  title  was  settled  by  a  convey- 
ance by  D  to  B  and  C  of  1,850  feet  of 
the-  Burlington  lode,  which  had  been  in- 
cluded in  tiie  Silver  Girdle  lode.  B  and 
C  refused  to  give  A  any  interest  in  the 
lode,  or  account  for  the  proceeds  thereof  : 
HMf  That  the  contract  between  A, 
B,  and  C  was  not  within  the  statute  of 
frauds,  and  could  be  enforced :  Held, 
aho,  That  the  conveyance  from  D  to  B 
and  C  did  not  impair  the  rights  .of  A. 
(Hibour  M.  Reeding,  8  Montana,  15. ) 

Conveyance.— A  member  of  a  **  min- 
ing partnership  "  may,  without  dissolv- 
ing it,  convey  his  interest  in  the  mine 
and  business.  (Kahn  m.  Smelting  Com- 
pany, 12  Otto,  641.  See  previous  page, 
Part  IV.) 

Exists  when. — A  mining  partnership 
is  held  to  exist  where  the  several  owners 
of  a  mine  merely  co-operate  in  the  work- 
ing of  the  mine.  (Charles  vn.  Eschle- 
man,  4  Colorado  Supp.,  75.) 

Power  of  mining  partner  to  bind  bis 
associates. — A  member  of  a  mining 
partnership  has  no  power  to  bind  his  as- 
sociates by  a  contract  made  with  an  at- 
torney to  manage  certain  suits  involving 
the  title  of  the  common  property,  the 
mine.    (Ibid.) 

Ratification  of  such  contract. — Such 
a  contract  made  by  one  of  the  partners 
cannot  be  ratified  by  his  associates,  un- 
less tiie  employment  was  in  their  name, 
and  not  in  his  own,  for  a  ratification  can 
only  be  effectual  between  the  parties 
when  the  act  is  done  by  the  agent 
avowedly  for,  or  on  account  of  the  prin- 
cipal.   (Ibid.) 

(See  Reynolds  m.  Kay,  9  B.  &  C,  356 ; 
Lydll  M.  Sanborn,  2  Mich.,  109  ;  Dick- 
inson vs.  Valpy,  10  B  <!;  C,  128 ;  Nisbet 
««.  Nash,  52  Cal. ,  540 ;  Jones  vs.  Clark, 
42  CaL,  180;  Duryea  vs.  Burt,  28  CaL, 
569,  and  Morrison's  Mining  Digest,  p. 
256  etseq.^  and  p.  297.) 

PATENT. 

Senior  patent  on  junior  location. — 
The  patent  of  a  mining-claim  granted 
under  the  acts  of  Congress  perfects  the 
right  initiated  by  location,  and  relates 
back  to  the  date  of  location,  cutting  off 
all  intervening  claims,  except  where  the 
patentee  has  neglected  to  adverse  the 
daim  of  an  intervening  or  later  location  ; 
in  which  case,  under  the  provisions  of 


said  acts,  such  failure  is  a  waiver  of  the 
priority.  (Eureka  Cons.  M.  Co.  vs.  Rich, 
mond  M.  Co.,  4  Sawyer,  317.) 

Patent  to  land  carries  the  precious 
metals. — A  patent  from  the  United 
States  for  land  in  California,  issued  upon 
a  confirmation  of  claims  held  under 
grants  of  the  former  Mexican  Govern- 
ment, invests  the  patentee  with  the 
ownership  of  the  precious  metals  which 
the  land  may  contain.  (Moore  vs.  Smaw, 
and  Fremont  vs.   Flower,  17  CaL,  199.) 

Interest  passed  by  patent. — A  patent 
of  land  from  the  United  States  passes  to 
the  patentee  all  the  interests  of  the 
United  States,  whatever  it  maybe,  in 
everything  connected  with  the  soil,  or 
forming  any  portion  of  its  bed  or  fixed 
to  ite  surface  ;  in  short,  everything  em- 
braced withifi  the  term  **  land."    (/Ml) 

Agricultural  claim — Patent  for  land 
containing  gold. — ^The  fact  alone  thsi 
sufilcient  gold  has  been  found  upon  land 
conveyed  by  such  patent  to  induce  the 
patentee  to  nline  for  that  metal,  and  to 
extract  from  twenty-five  to  thirty  dollars 
per  day,  with  seven  or  eight  hands,  is 
not  sufficient  to  destroy  the  verity  of  sodb 
record,  and  make  the  land  mineral  land 
within  the  meaning  of  said  section  eight 
(Ah  Yew  vs.  Choate,  24  Cal.,  562.) 

Departure  of  vein  from  side  Unes.— 
The  survey  of  a  mining-claim  for  the 
purpose  of  applying  for  a  patent  from 
the  United  States  is  the  act  of  the  oltim- 
ant  and  not  of  the  government,  and  if  he 
has  applied  for  patent  before  sufficient 
development  has  been  made  to  show  the 
strike  of  his  vein,  and  if  after  the  patent 
issues  the  vein  is  found  to  depart  from 
the  survey  lines,  it  is  lost  to  the  pat- 
entee. The  surveyor  acts  for  the  claimant, 
and  he  is  not  required  either  to  discover 
or  show  the  course  of  the  vein.  (WdflT 
vs.  Lebanon  M.  Co.,  4  Col.,  112.) 

Not  retroactive. — 'Hie  act  of  Con- 
gress of  July  26,  1866,  is  prospective  in 
its  operation,  and  does  not  qualify  the 
eif ect  of  a  patent  issued  before  its  pas- 
sage. (Union  M.  Co.  vs.  Ferris,  2  Sav., 
176.) 

Where  the  land  has  been  entered  prior 
to  the  passage  of  the  act  of  July  26, 1866. 
it  is  unaffected  by  that  act,  the  same  as  if 
patented,  by  reason  of  the  relation  of 
the  patent  to  the  date  of  entry.  (Union 
M.  Co.  vs.  Daugberg,  2  Saw.,  450.) 

Vein  cannot  be  followed  beyond 
side  lines. — Local  customs  which  might 
have  existed,  allowing  the  owner  to  fol- 
low the  course  of  the  discovered  lode, 
would  be  subordinate  to  the  acts  of  Con- 
gress, and  could  not  enlarge  the  giant  of 
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a  patent  under  the  tenoB  of  the  act  of 
1866.  (Wolfly  M.  Lebanon  M.  Ck>.,  4 
Col.,  112.) 

Proof  of  receiver's  receipt.  —To  ad- 
mit in  evidence  a  certificate  of  entry  of 
the  register  of  the  United  States  land 
office  showing  a  mining-claim  in  contro- 
versy to  have  been  entered  for  patent,  it 
is  necessary  to  first  prove  the  signature 
of  the  register.  (Jackson  M.  McMurray, 
4  GoL,  76.) 

Under  location  made  prior  to  May 
10,187a. — A  patent  of  a  mining-claim 
based  upon  a  location  made  under  the 
act  of  1866,  grants  the  government  title 
to  the  surface-ground  mentioned  therein, 
subject  to  the  right  of  other  locators  to 
follow  any  other  vein  or  lode  legally 
held  under  locationd  made  prior  to  the 
act  of  May  10,  1872.  (Blake  M.  Butte 
M.  Co.,  2  Utah,  54.) 

Right  to  follow  unpatented  vein  into 
patented  ground. — The  owner  oi  a  vein 
located  prior  to  May  10,  1872,  and  who 
was  in  the  possession  thereof  at  such 
date,  has  the  ri|^t  to  follow  his  vein 
within  the  patented  surfaoe-gronnd  of 
another.    {Ibid,) 

Patent  title— Relation  of.— A  patent 
title  when  granted  relates  back  to  the  first 
initial  valid  step,  which  is  the  foundation 
of  the  right  and  in  pursuance  of  which 
the  patent  is  issued.  (Kahn  m.  Old  Tel- 
egraph M.  Oo.,  2  Uteh,  174.) 

Patent  title — Relation  of. — As  a  loca- 
tion notice  in  the  acquisition  of  mineral 
lands  is  tiie  first  step  in  that  direction, 
the  same  is  proper  evidence  in  connec- 
tion with  the  patent  to  show  the  claim 
to  which  the  patent  refers.    (Ibid,) 

Patent  of  mining-claim. — A  patent 
to  a  mining-claim  passes  whatever  title 
the  government  had  to  the  surface 
and  any  vein  or  veins  beneath  it  not 
otherwise  granted ;  and  its  issuance  pre- 
sumes a  compliance  with  the  mining 
Uiws.     (Ibid.) 

Notice  of  location. — A  notice  of 
location  of  a  mining-claim  should  con- 
tain a  description  of  the  premises  located, 
and  the  same  should  be  marked  on  the 
ground.     {Ibid,) 

Fraud  in  procuring  a  patent — Who 
may  attack. — Where  fraud  has  been 
practised  in  procuring  a  patent  from  the 
United  States  only  the  United  States  can 
attack  such  patent.  (Meyendorf  vs, 
Frohner,  3  Mont.,  282.) 

Re-location  of  mining  ground. — A 
party  in  possession  of  mining  ground 
under  a  title,  subsequently  determined  in 
court  as  invalid,  may  without  fraud  re- 
locate siush  gfoond  and  thereafter  perfect 


such  title  in  accordance  with  the  United 
States  laws.    (IM.) 

Equity— Trustee  and  cestui  que 
trust. — A  party  must  first  show  himself 
entitled  to  a  patent  from  the  United 
States  upon  his  equitable  title  before  he 
can  have  another,  who  has  secured  a 
patent  title  by  alleged  fraudulent  means, 
adjudged  a  trustee  of  such  title  for  his 
use.    (Ibid.) 

PLACEB-CLAIM. 

Occupied  jointly.— Placer-claims  may 
be  located  and  occupied  jointly.  (Chap- 
man vs.  Toy  Long,  4  Sawyer,  28.) 

Statutory  construction — Act  relat- 
ing to  mining- claims— Record  of  dis- 
covery.—At  the  trial  of  this  action  to 
determine  the  right  to  the  possession  of 
certain  placer  mining  ground,  M  offered 
evidence  to  prove  that  he  made  and  filed, 
in  the  office  of  the  county  recorder,  a 
statement  of  his  discovery  of  the  ground. 
The  statute  approved  May  8,  1873,  pro- 
vides that  this  statement  shall  be  made 
and  filed  when,  **  any  mining-claim  upon 
any  vein  or  lode  bearing  *  *  *  valuable 
deposits"  is  discovered:  HM,  That  a 
vein  or  lode  bearing  valuable  deposits 
does  not  include  a  placer  mining-claim, 
and  that  the  discoverer  of  placer  mining 
ground  is  not  required,  by  the  laws  of 
the  Territory  to  make  or  file  for  record 
a  statement  of  its  discovery :  Held,  oUao, 
That  the  evidence  is  inadmissible. 
(Moxon  vs.  Wilkinson,  2  Montana,  421.) 

Definition  —  Distinguished  from 
vein. — '^Placers  are  superficial  deposits 
which  occupy  the  beds  of  ancient  rivers 
or  valleys.''    (Ibid.) 

The  distinction  between  veins  and 
placers  given.     (Ibid.) 

A  vein  does  not  include  a  placer  de- 
posit.    (Ibid.) 

POSSESSION. 

Vested  rights  of  property. — Persons 
claiming  and  in  the  possession  of  min- 
iug^-olaims  upon  the  public  lands  of  the 
United  States  are,  as  between  themselves 
and  all  other  persons  except  the  United 
States,  owners  of  the  same,  having  a 
vested  right  of  property  founded  on  their 
possession  and  appropriation  of  the  land 
containing  the  mine.  (Hughes  vs.  Dev- 
lin, 23  Gal.,  501.) 

Rights  of  miners. — A  miner  appro- 
priating a  piece  of  the  public  domain  for 
mining  purposes  has  a  right  to  the  ex- 
clusive possession  of  the  ground  taken 
up.  (Gottschall  vs.  Meldng,  1  &  2 
Nevada,  704.) 

Possession  prima  facie  evidence  of 
title. — The  plaintiff  need  not  show,  in 
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the  first  instance,  that  he  was  in  posses- 
sion in  accordance  with  the  local  laws, 
but  may  (as  a  vendee  under  a  deed  may 
as  to  other  lauds)  make  a  prima  fa/de 
case  upon  possession,  aud  this  is  enough 
until  the  defendant  shows  that  the  pos- 
session is  wrongful  because  in  violation 
of  rules  which  justify  him  in  going  upon 
the  premises  and  working  them.  (Eng- 
lish «0  Johnson,  17  Cal.,  107.) 

Entry  for  survey  is  possession. — 
Plaintiff  was  in  actual  possession  of  a 
placer-claim ;  defendant  surveyed  the 
premises  for  patent,  and  plaintiff  filed 
his  adverse  claim  and  brought  a  suit  in 
ejectment  to  support  it :  Heldy  That  de- 
fendant's entry  for  the  purpose  of  survey 
was  a  sufficient  possession  to  enable 
plaintiff  to  maintain  ejectment  against 
him  for  the  recovery  of  the  premises; 
that  plaintiff  having  proved  an  actual 
occupancy,  though  without  connecting 
it  with  any  record  or  paper  title,  and 
without  showing  the  mining  rules  or  any 
compliance  with  them,  had  made  out  a 
prma  fade  case  sufficient  to  justify  a 
recovery,  until  attacked  by  a  prior  pos- 
session or  other  title  in  the  defendant. 
(Sears  ««.  Taylor,  4  Col.,  38.) 

Possession  presumes  title. — In  ac- 
tions of  ejectment  against  a  mere  in- 
truder (a  defendant  offering  no  evidence,) 
proof  of  possession  in  the  plaintiff  and 
an  entry  amounting  to  an  ouster  by  de- 
fendant is  sufficient  to  support  a  ver- 
dict.    (Sears  f>s.  Taylor,  4  Col.,  38.) 

Mineral  lands — Occupants  of. — The 
public  mineral  lands  of  this  State  are 
open  to  the  appropriation  of  any  one  ; 
and  the  first  one  occupying  any  portion 
of  the  same  makes  it  his  by  the  act  of 
occupancy ;  and  once  his,  it  continues 
his  until  he  manifests  his  intention  to 
part  with  it  in  some  manner  known  to 
the  law.  (Bichardson  t)«.  McNulty,  24 
Cal.,  339.) 

Deeds. — Whether  deeds  relied  on  in  ad- 
dition to  possession  have  been  properly 
or  improperly  admitted,  becomes  imma- 
terial, where  the  testimony  is  sufficient 
to  sustain  a  verdict  for  the  party  on  his 
possession  alone.  (Jackson  iw.  McMur- 
ray,  4  Col.,  76.) 

Possession  of  one  member  of  a 
company. — The  possession  of  a  mining- 
olaim  by  a  company  composed  of  several 
persons,  is  the  possession  of  each  one  of 
its  members  of  his  undivided  share. 
(Patterson  iw.  Keystone  Mining  Com- 
pany, 80  CaL,  360 ;  Waring  M.  Crow,  11 
Cal,  366.) 

Mining-claim  —  How  defined.  —  A 
mining-claim  muBt  be  in  some  way  de- 


fined as  to  limits  before  the  poessssion 
of  or  working  upon  part  gives  possession 
to  any  mor^  than  the  part  so  possessed 
or  worked.  But  when  the  daim  is  de- 
fined, and  the  party  enters  into  in  pur- 
suance of  mining  rules  and  customs,  the 
possession  of  part  is  the  possession  of 
the  entire  claim.  (Attwood  m.  Fricot, 
17  Cal.,  38.) 

Possession  Regulated  by  local 
rules. — Mining-claims  are  held  by  pos- 
session, but  that  possession  is  regulated 
and  defined  by  usage  and  local  and  con- 
ventional rules ;  and  the  **  actual  posses- 
sion "*  which  is  applied  to  agricultaial 
land,  and  which  is  understood  to  be  a 
pos9eMio  pedU,  cannot  be  required  in  case 
of  a  mining-claim,  in  order  to  give  t 
right  of  action  for  the  invasion  of  it 
(Attwood  w.  Fricot,  17  Cal.,  38.) 

Possession  as  title. — A  party  in  pos- 
session of  public  mineral  land  is  entitled 
to  hold 'it  as  against  all  the  world— the 
government  excepted,  if  the  land  belong 
to  it — subject  only  to  the  qualification 
that,  upon  land  taken  up  for  other  than 
mining  purposes,  a  right  of  entry  for 
such  purposes  may  attach.  (Lents  w. 
Victor,  17  Cal.,  271.) 

Claim  distinctly  marked— Posses- 
sion of  part  is  possession  of  the 
whole. — Where  a  claim  is  distinctly  de- 
fined by  physical  marks,  possession  taken 
for  mining  purposes  embraces  the  whole 
olaim  thoa  chazaoterized,  though  the  ac- 
tual occupancy  or  work  done  be  only  on 
or  of  a  part,  and  though  the  party  does 
not  enter  in  accordance  with  mining 
rules,  or  under  a  paper  title.  The  rule 
which  applies  to  agricultural  lands,  and 
holds  to  a  mdre  strict  interpretation  of  a 
paasesdo  pecUa^  does  not  apply  to  such  a 
case.     (Englii^   vs.    Johnson,    17  GaL, 

107,). 

Character  of  possession. — The  char- 
acter of  the  possession  necessary  to  work 
mining-claims  will  vary  with  the  nature 
of  the  mines,  the  mode  adopted  in  work- 
ing them,  and,  perhaps,  witii  the  charac- 
ter of  the  country.  (Correa  ««.  Frietas, 
42  CaL,  339.) 

Early  customs  on  the  Pacific  coast. 
— ^In  the  early  days  in  Nevada,  the  actual 
transfer  of  the  possession  of  a  mining- 
claim  with  a  view  of  passing  the  title, 
followed  by  an  actual  possession  of  the 
transferee,  acquiesced  in  by  the  pazty 
transferring  it,  was  a  valid  transfer  of 
such  claim.  Any  other  ruling  would  dis- 
turb many  old  and  valuable  titles  on  the 
Comstock  lode.  (Kinney  fw.  Con&  Yir. 
Co.,  4  Saw.,  451.) 

Vein  opened  $1  diflferent  points— 
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Actual  and  constructive  possesaixm.— 
While  property  owned  by  the  same  per- 
son was  worked  at  different  points,  under 
different  locations,  npon  separate  dis- 
ooreries,  under  different  names—the 
Elkhom  lode  and  the  Casket  lode — the 
owner.  A,  conreyed  the  Elkhom  lode  to 
B,  delivering  possession  of  the  Elkhom 
works,  but  retaining  possession  of  the 
Gasket  works.  By  subsequent  develop- 
ment, the  Elkhom  lode  and  Casket  lode 
were  shown,  to  be  the  same  ;  upon  the 
question  as  to  which  party  was  in  pos- 
session of  the  Casket  workings  :  HM, 
That  the  constructiye  possession  of  the 
grantee  must,  as  matter  of  fact,  yield 
to  the  actual  possession  retained  by  the 
grantor.  (Hugnnin  ts.  MoCunniff,  2 
Col.,  »67.) 

Mode  of  holding  a  mining-claim. — 
A  mining-claim  on  the  public  domain 
may  be  held  either  by  actnal  occupancy, 
and  the  exercise  of  control  over  it  by 
distinctly  indicating  the  boundaries  of 
it  by  monuments  or  marks,  or  by  occu- 
pancy in  accordance  with  the  local  min- 
ing customs.  (Hess  vs.  Winder,  80  Cal., 
349.) 

Where  no  mining  laws  exist.  •» 
Where  no  mining  laws  exist,  the  miner 
locating  a  datm  would  hold  only  by  ac- 
tnal occupancy,  and  by  snoh  work  for 
the  derrelopment  of  the  mine  as  would, 
under  all  the  circumstances,  be  deemed 
reasonable,  and  his  right  of  possession 
would  only  be  continued  by  occupancy 
and  use.  (Mallett  vs.  Uncle  Sam  G.  A  8. 
M.  Co.,  1  A;  .2  Nevada,  157.) 

Principle  of  constructive  poeaes- 
aion. — The  condition  of  the  possessor 
in  such  instances  is  no  woree  than  that  of 
the  occupant  of  other  real  estate,  in 
which  case  the  principle  above  stated 
applies.  But  this  principle  does  not 
ton^  the  case  of  an  entry  into  possession 
in  pursuance  of  mining  rules  and  regu- 
lations, as  for  a  forfeiture  or  abandon- 
ment, etc.,  but  applies  where  possession 
is  taken  independently  of  such  rules. 
(Attwood  vs.  Fricot,  17  Gal.,  38.) 

Mining  ground,  how  held.— A  party 
claiming  mining  ground  not  actually  pos- 
sessed and  worked,  and  beyond  the  pos- 
sessio  psdis,  must  show  his  right  thereto 
by  constructive  possession,  and  he  can 
show  such  constructive  possession  only 
by  physical  works  or  monuments,  or  by 
tiie  local  mining  laws  and  rules,  and 
compliance  therewith.  (Roberts  vs.  Wil- 
son, 1  Utah,  292.) 

Constructive  posaeaaion.  —  Actual 
possesdoB  of  a  portion  of  a  mining-claim, 
according  to  the  custom  of  miBeray  in  a 


given  locality  on  the  Tuba  river,  extends 
by  construction  to  the  limits  of  the  claim 
held  in  accordance  with  such  customs. 
(Hicks  w.  Bell,  8  Gal.,  219.) 

Working  a  level.— The  possession  of 
a  level  in  a  mine  on  a  lode  gives  posses- 
sion for  the  length  of  that  level  from  the 
surface  to  the  centre  of  the  earth. 
(Hugunin  vs.  MeCunniff,  2  Col.,  867.) 

Constructive  possession  under  deed. 
— As  to  the  extent  of  a  miner's  posses- 
sion under  a  written  claim  or  color  of  ti- 
tle, his  possession,  except  as  against  the 
true  owner  or  prior  occupant,  is  good  to 
the  extent  of  the  who^e  limits  described 
in  the  paper,  though  tbe*  possession  be 
only  of  a  part  of  the  claim.  ^English  vs. 
Johnson,  17  Gal.,  107.) 

Constructive  possession— How  es- 
tablished.— Constructive  possession  can 
only  be  established  by  the  proof  of 
three  facts,  to  wit :  1st  That  there  were 
local  mining  customs,  rules  and  regula- 
tions 4n  force  in  the  district  embracing 
the  claims;  2d.  That  particular  acts 
were  required  by  such  mining  laws  or 
customs  to  be  performed  in  the  location 
and  working  of  claims,  as  authorized  by 
such  laws ;  and  8d.  That  plaintiff  has 
substantially  complied  with  these  require- 
ments. (Pralus  vs.  JeSenon  Q.  &  8. 
Mining  Co.,  34  Cal.,  568.) 

Proofa—How  made — Actual  posses- 
sion.— ^Eaoh  party  must  prove  his  claim 
to  the  premises  in  dispute,  and  the  bet- 
ter daim  must  prevail.  Actual  posses- 
sion makes  out  a  prima  fade  case  for  the 
contestant,  and  throws  upon  the  defend* 
ant  the  burden  of  proving  a  superior 
right  in  himself.  (Golden  Fleece  vs. 
Cable  ConsoUdated  BTg  Co.,  12  Nev., 
812.) 

Under  parol  sale,  or  unrecorded  bill 
of  sale. — The  possession  of  one  claiming 
under  a  parol  sale,  or  unrecorded  bill  of 
sale,  in  order  to  impart  notice  to  a  sub- 
sequent purchaser,  need  not  be  evidenced 
by  an  actual  indosure  or  anything  equiv- 
alent thereto.  (Patterson  vs.  Keystone 
liining  Company,  23  Cal.,  675.) 

Action  under  section  254  of  Califor- 
nia practice  act. — To  maintain  an  ac- 
tion to  quiet  title  to  mining  claims  on 
the  public  domain,  under  section  two 
hundred  and  fifty-four  of  the  practice 
act,  the  plaintiff  must  establish  an  actual 
or  constructive  possession  in  him  at  the 
time  of  commencing  the  action.  (Pralus 
vs.  Jefferson  G.  A  S.  M.  Co.,  84  Cal.,  658.) 

True  title  outstanding. — In  actions 
where  prior  possession  is  relied  on  by 
the  plaintiff, uie  defendant  cannot  justify 
his  entiy  by  showing  the  true  tiUe  out- 
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standing.  (Biohardson  vs.  MoNnlty  etoL, 
U  Gal.,  S39.) 

Undivided  interest. — The  owner  of 
an  undivided  interest  in  a  mine  is  enti- 
tled to  the  possession  of  the  whole  mine, 
as  against  one  who  has  not  title  to  any 
portion  of  the  mine.  (Melton  ««.  Lam- 
bard,  51  Gal.,  258.) 

Acta  aa  proof  of  posaesaion. — No 
acts  are  required  as  evidence  of  the  pos* 
session  of  a  mining-claim,  other  than 
those  usually  exerci^d  by  the  owners  of 
such  claims.  A  miner  is  not  expected  to 
reside  on  his  claim,  nor  build  on  it,  nor 
cultivate  it,  nor  eoiclose  it.  He  may  be 
in  possession  by  himself,  or  by  his  agents 
or  servants.  (English  9$.  Johnson  ^  a/., 
17  Gal.,  107.) 

Work  evidencing  poasession. — Go- 
ing on  the  lead  to  work  it,  or  even  work 
done  in  proximity  and  in  direct  relation 
to  the  claim,  for  the  purpose  of  extract- 
ing or  preparing  to  extract  minerals  from 
it— as,  for  example,  starting  a  tunnel  a 
considerable  distance  oif ,  to  run  into  the 
claim — would  be  a  possession  of  the 
claim  within  the  meaning  of  the  rule. 
(English  ««.  Johnson,  17  Gal.,  107.) 

Evidence  of  poBseasion. — To  prove 
a  right  to  the  possession  of  the  ground, 
M  offered  evidence  to  prove  that  he  dug 
a  ditch  after  the  filing  of  his  adverse 
claim  in  the  land  office,  to  mine  the 
ground,  and  that  he  occupied  a  dwelling- 
house  and  blacksmith  shop  upon  the 
ground  :  HM^  That  the  evidence  is  not 
admissible,  and  does  not  tend  to  prove 
that  M  possessed  the  ground  as  a  miner 
or  that  it  is  mineral  land.  (Moxon  vb. 
Wilkinson,  2  Montana,  421.) 

Proof  of  actual  posseaaion  not 
neceasary. — Plaintiif  may  sustain  this 
action  without  proving  actual  possession. 
A  right  to  the  possession  is  all  that  is  ne- 
cessary. (Golden  Fleece  w.  Gable  Gon- 
solidated  M.  Go.,  12  Nevada,  312.) 

What  findings  muat  ahow. — To  sup- 
port a  decree  granting  title  based  on  ac- 
tual possession  of  mining  ground,  the 
findings  must  show  that  the  party  has 
had  possession  of  a  definite  part  of  the 
ground.  C^elcioh  iw.  Moriar^,  53  GaL, 
217.) 

Action  to  quiet  title  to  mining-claim 
on  public  lands. — In  an  action  brought 
under  the  two  hundred  and  fifty-fourth 
section  of  the  practice  act,  to  quiet  title 
to  a  quartz  mining-claim,  located  on  the 
public  lands  of  the  United  States,  a  pos- 
sessory title  thereto  is  sufficient  to  main- 
tain the  action  by  a  party  in  possession, 
as  against  one  out  of  possession.  (Pralus 
««.  Padflo  G.  &  S.  M.  Oo.^  36  Gal.,  30.) 


Posaesaion  of  mining  ground— How 
proved. — Proof  of  a  clearly  defined  sur- 
face claim  aurveyed  and  marked  by  the 
United  States  surveyor  in  aocordanoe 
with  law,  including  a  quartz  lode  run- 
ning with  the  claim,  and  work  on  the 
vein  inside  of  the  surface  claim,  sad 
within  lines  of  disputed  ground,  is  proof 
of  possession  sufficient  to  put  the  de- 
fendant on  proof  of  its  right.  (Qolden 
Fleece  ««.  Gable  Gonsolidatod  M.  Go.,  12 
Nev.,  312.) 

Poaaeaaion  of  part  of  claim.— If  t 
party  enters  upon  a  mining-claim  &Ma 
fde^  under  color  of  title,  as  under  a  deed 
or  le'ase,  the  possession  of  part  u 
against  any  one  but  the  true  owner  or 
prior  occupant  is  the  possession  of  the 
entire  claim  described  by  the  paper,  and 
this,  though  the  paper  did  not  convey 
the  title.  A  third  person  could  not  in. 
vade  the  poasession  of  the  party  taking 
it  under  such  circumstances,  and  set  op, 
as  against  him,  outstanding  title  in 
a  stranger,  with  which  he  had  no  eon- 
nection.  (Attwoodiw.  Fricot,  17- Gal.,  37.) 

Presumption  aa  to  uae  of  entire 
claim. — If  parties  are  allowed  by  mining 
regulations  to  include  within  their  claim 
land  outside  of  that  which  they  expect 
to  work,  it  will  be  preaumed,  in  the 
absence  of  proof  to  the  contrary,  that  it 
is  for  the  convenience  of  working  the 
daims,  and  that  its  possession  is 
necessary.  (Gorrea  ««.  Frietaa,  42  OaL, 
339.) 

Ejectment  where  poaaeaaion  of  part 
of  well  defined  claim  ia  ahown.— PoaBes- 
sion  of  mining  ground  acquired  by  an  en- 
try under  a  daim  for  mining  purposes, 
upon  a  tract  the  bounds  of  which  are  dis- 
tinctly defined  by  physical  marks,  aocom- 
panied  with  aotud  occupancy  of  a  part 
of  the  tract,  ia  sufficient  to  enable  the 
possessor  to  maintain  ejectment  for  the 
entire  claim,  although  such  acta  of 
appropriation  are  not  done  in  accordance 
witii  any  local  mining  rule.  (Table 
Mountain  Tunnel  Go.  oa.  Stranahan,  20 
Gal.,  198.) 

Right  of  poaaeaaioin— Parol  aale.— 
The  right  to  a  minitfg-claim  upon  the 
public  landa  reats  upon  posaaessiQn  only, 
and  a  sale  by  parol  by  one  in  possession, 
accompanied  by  a  transfer  of  possession, 
transfers  the  title.  (Gatewood  w.  Mc- 
Laughlin, 23  GaL«  178.) 

Preaumption  from  poaaeaaion.— 
Where  plaintiir  claima,  under  porohase 
and  location,  a  small  tract  of  minenl 
land,  with  demaiked  limits,  of  which  he 
is  in  possession,  and  there  ia  no  proof  on 
ihA  tnal  that  the  extent  of  hia  claim  is 
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opposed  to  local  roles,  the  presmnption 
IB  that  his  possessioii  is  riffhtfnl  and  not 
wTpngful.  (EngUsh  w.  Johnson,  17  Cal., 
107.) 

Change  of  possesBion  of  an  interest 
in  a  claim. — The  withdrawal  of  a  mem- 
ber from  a  participation  in  the  affairs  of  a 
mining  compasy,  and  another  takins  his 
place  and  representing  his  nndiyided  in- 
terest, is  a  change  of  posBession  of  that 
undivided  interest  (Patterson  m.  Key- 
stone M.  Co.,  80  Gal.,  360.) 

PossesBion  of  a  claim — Rights  un- 
der.— In  suits  for  mining-claims  the 
court  charged  the  jury,  in  eifect,  that 
possession  taken  of  a  mining-claim,  with- 
out reference  to  mining  rules,  was  suffi- 
cient as  against  one  entering  by  no  bet- 
ter  title  to  maintain  the  action ;  and  fur- 
ther, that  this  possession  ne^  not  be 
CTidenced  by  actual  indosure,  but,  "  if 
the  ffround  was  included  within  distinct, 
▼iBible,  and  notorious  boundaries,  and  if 
plaintiffs  were  working  a  portion  of  the 
ground  within  those  boundaries,"  this 
was  enough  against  one  entering  without 
title :  JBM,  That  the  instruction  was 
right;  that,  though  the  regular  and 
usual  way  of  obtaining  possession  of 
mining- claims  be  according  to  the  min- 
ing repletions  of  the  yicinage,  still  a 
poflsession  not  so  taken  is  good  against 
one  taking  possession  in  the  same  way, 
and  that  the  actual  prior  possession  of 
the  first  occupant  would  be  better  than 
the  subsequent  possession  of  the  last 
(English  tM.  Johnson,  17  OaL,  107.) 

Right  of  owner  to  every  portion  of 
mining-claim.— ETidence  that  a  portion 
of  a  mining-claim  is  not  yaluable  for 
mining  purposes  is  not  admissible,  on 
general  principles,  to  prove  that  the 
owner  of  the  claim  has  no  right  to  hold 
such  portion.  (Correa  e».  Frietas,  42 
GaL,  389.) 

Town  lot — Enclosing  mineral  land. 
— A  party  cannot,  under  pretence  of 
holdine  land  in  exdusiye  occupancy  as  a 
town  lot,  take  up  and  endose  twelve 
acres  of  mineral  land,  in  the  mining  dis- 
trict, as  against  persons  who  subse- 
quently enter  upon  the  land  in  good  faith 
for  the  purpose  of  digging  for  gold 
therein,  and  who,  in  such  operations,  do 
no  injury  to  the  comfortable  use  of  the 
premises  as  a  residence,  or  for  the  cany- 
ing  on  of  any  mechanical  or  commercial 
business.  (Martin  A  Davis  ec  Browner, 
11  Gal.,  12.) 

Entiy  on  land  for  mining  purposes. 
— Where  a  miner  enters  upon  land  in  the 
possession  of  another,  claiming  the  right 
to  enter  for  mining  purposes,  he  must 


justify  his  entry  by  showing  :  1.  That 
the  land  is  public  land.  2.  That  it  con- 
tains mines  or  minerals.  8.  That  he  en- 
ters  for  the  btmaflde  purpose  of  mining. 
And  such  justification  must  be  afflrma- 
tiyely  pleaded  in  the  answer,  with  all  re- 

auisite  ayerments  to  show  a  right  under 
le  statute  or  by  law  to  enter.     (Leutz 
fw.  Victor,  17  GaL,  271.) 

BEOOBDS. 

Local  rules.— The  record  is  to  be  pro- 
vided for,  and  its  effect  determined  by 
the  local  laws  or  regulations  of  miners 
in  the  respective  mining-districts;  and 
if  they  fail  to  provide  for  a  record,  then 
none  is  required.  (Gk>lden  Fleece  w. 
Gable  Gonsolidated  M.  Co.,  12  Nevada. 
312.)  ^ 

Accurate  description.— If  a  record  is 
provided  for  by  local  rules,  it  must,  un- 
der the  provisions  of  the  mining  laws  of 
the  United  States,  contain  an  accurate  de- 
scription of  the  loeua  of  the  claim  by 
reference  to  natural  objects  or  permanent 
monuments.  (Golden  Fleece  e«.  Gable 
Gonsolidated  M.  Go.,  12  Nevada,  312.) 

Destroyed  by  fire.— Where  the  origi- 
nal records  of  mining-claims  of  a  certain 
district  have  been  destoyed  by  fire,  and 
the  miners,  by  a  resolution  subsequently 
passed,  required  the  claims  to  be  re-re- 
corded in  a  new  book,  such  book  may  be 
admitted  in  evidence  in  the  trial  of  an 
ejectment  case  for  a  mining-claim,  to 
show  that  the  rules  of  yicinage  had  been 
complied  with.  (McGarrity  m.  Byinff- 
ton,  12  Gal.,  426.)  * 

Miningrecorder— Proof  as  to  record 
of  claim  when  inadmissable.— Proof 
of  a  record  is  irrelevant  without  proof 
of  some  regulations  making  a  record  ob- 
ligatory, or  giving  it  some  effect.  The 
public  law  does  not  itself  create  any  such 
office  as  mining  recorder;  nor  does  it 
make  the  recording  of  claims  obligatory, 
or  give  to  a  record  any  effect.  (Golden 
Fleece  w.  Gable  Gonsolidated  M.  Go.,  12 
Nevada,  312.) 

Title  not  disclosed.— The  record  of 
the  certificate  of  location  of  a  mining- 
claim  does  not  necessarily  disclose  the 
title.  (Patterson  ds.  Hitchcock,  8  GoL . 
633.) 

BS-IX)CATION. 

Alien. — Where  the  first  claimant  who 
takes  up  the  claim  is  not  a  citizen,  or  has 
forfeited  his  right  by  non-compliance 
with  the  mining  laws,  or  abandoned  his 
claim,  the  mimng  ground  staked  off  by 
him  is  open  to  location  by  any  citizen 
of  the  United  Statea  (Gk>lden  Bleeoe  9«. 
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Gable  Consolidated  M.  Ck).,  12  Nevada, 
812 ;  King  vs.  Edwards,  1  Montana,  235.) 

Under  another  name. — There  is  no 
law  to  prevent  a  person  from  re-locating 
his  own  mining'claim  by  a  different 
name ;  and  if  he  does  so,  and  then  oon- 
veys  it  by  the  latter  name,  there  is  no 
reason  why  the  existence  of  the  former 
location  should  invalidate  the  deed. 
(Phillpotts  o«.  Blasdel,  8  Nevada,  61.) 

Second  location  when  not  an  aban- 
donment of  the  first. — When  one  or 
more  of  the  parties  first  locating  mining 
ground  afterwards  made  a  second  loca- 
tion upon  the  same  lode,  with  the  names 
of  other  parties  added  to  the  notice  of 
location,  it  appearing  that  at  the  time  of 
the  second  location  the  ground  was  un- 
developed, and  it  was  not  known  that 
both  notices  were  upon  the  same  lode, 
and  it  further  appearing  that  the  second 
notice  was  posted  for  the  express  pur- 
pose of  protecting  the  original  location  : 
HM,  That  the  second  location  did  not 
of  itself  constitute  an  abandonment  of 
the  first  location.  (Weill  vs.  Lucerne  M. 
Co.,  11  Nev.,  201.) 

Abandonment. — If  several,  as  tenants 
in  common,  locate  a  mining-claim  on  the 
public  lands,  and,  by  a  failure  to  comply 
with  the  local  mining  laws,  forfeit  the 
same,  it  may  be  re-located  by  a  part  of 
the  first  locators  along  with  others  who 
were  strangers  to  the  first  location  ;  and 
the  tenants  in  common,  whose  names 
are  left  out  in  the  notice  of  re-location, 
cease  to  have  any  interest  in  the  mine. 
(Strang  vs.  Ryan,  46  Cal.,  33.) 

A  new  discovery  when. — The  relo- 
cation of  an  abandoned  claim  by  a  pros- 
pector, outfitted  by  another  under  an 
arrangement  to  share  equally  in  all  dis- 
coveries, etc. ,  treated  the  same  as  if  the 
prospector  had  located  a  new  discovery. 
(Murley  vs.  Ennid,  2  Col.,  300.) 

RIGHT  OF  WAY. 

Vested  rights  of  minera — Compen- 
sation —  Highway.  —  Lands  of  the 
United  States,  in  which  miners  have 
vested  rights,  cannot  be  taken  for  the 
public  use  for  a  highway,  if  there  is  no 
act  of  the  legislature  providing  for  a  just 
compensation  to  the  miners.  (Robertson 
vs.  Smith,  1  Mont,  410.) 

California  easement  act  of  1870. — 
The  act  of  1870,  providing  for  the  con- 
demnation of  the  right  of  way  over  or 
through  a  mining-claim  for  ditches, 
tunnels,  flumes,  etc.,  necessary  for  the 
convenient  working  of  another  mining- 
claim,  is  merely  cumulative,  and  does 
not  have  the  effect  of  excluding  a  party 


from  the  enforcement  in  court  of  the 
right  to  conatruot  such  tunnels,  ditches, 
flumes,  etc.,  where  that  right  exists  inde- 
pendent of  the  statute,  as  by  local  cub- 
torn.    (Bliss  vs.  Kingdom,  46  Oal.,  651.) 

SALE. 

(See  Gonveyanoe.) 

Real  estate. — Mining^olaims  are  real 
property  and  pass  by  deed.  (Houtz  «i. 
Gisbom,  1  Utah,  178.) 

Verbal  sale  of  real  estate.— A  gold 
mine  is  real  estate,  and  an  interest 
therein,  other  than  an  estate  at  wiU  or 
for  a  term  not  exceeding  one  year,  can 
be  transferred  only  by  an  instrument  in 
writing.  A  verbal  sale  is  not  good. 
(Melton  vs.  Lambard,  51  Cal.,  258.) 

Bill  of  sale  as  evidence. — It  is  no 
objection  to  a  bill  of  sale  that  it  is  not 
under  seal,  whatever  may  be  the  effect 
of  it  as  evidence.  (Jackson  vs.  Feather 
Bivcr  Water  Co.,  14  Cal.,  19;  see  Mc- 
Carron  vs.  Connell,  7  Cal.  152.) 

Verbal  power  to  execute  a  bill  of 
sale. — A  verbal  power  is  sufficient  to 
authorize  an  agent  to  sign  the  name  of 
the  grantor  to  a  bill  of  sale  of  a  mining- 
claim,  where  the  grantor  has  first  agreed 
in  person  with  the  grantee  upon  Uie 
terms  of  sale.  (Patterson  vs.  Keystone 
M.  Co.,  80  Cal.,  860.) 

Handwriting  of  subscribing  witness. 
— A  biU  of  sale  of  a  mining-claim  is  suf- 
ficiently proved  when  the  handwriting 
of  the  subscribing  witness  who  is  absent 
from  the  State,  and  the  execution  by  the 
vendor,  is  proven.  And  this  though  the 
subscribing  witness  was  in  the  State  af- 
ter suit  was  instituted,  and  near  the 
time  of  trial,  and  plaintiff  used  no  efforts 
to  get  the  testimony  of  the  witness  be- 
fore he  left  the  State.  (Jackson  vs.  Feath- 
er Biver  Water  Co.,  14  C^l.,  19.) 

Dormant  partner. — Where  one  of  the 
mining  company  acted  as  salesman  of  the 
firm,  it  cannot  be  pretended  that  he  was 
a  dormant  partner,  whose  acts  would  not 
bind  the  firm.  (Rich  vs.  Davis  A  Co.,  6 
Oal.,  168.) 

District  record  as  evidence.— The 
entry  of  the  sale  of  a  mining-claim  made 
by  the  recorder  of  a  mining-district,  in 
a  book  kept  for  the  record  and  transfer 
of  mining-claims,  and  authorized  by  the 
mining  customs  and  laws  in  force  m 
the  district  where  the  claim  is  situated, 
is  admissible  in  evidence  to  prove  the 
sale  of  the  claim,  unless  objected  to. 
Such  entry  is  at  least  secondary  evidence 
of  the  sale.  (St.  John  vs,  Kidd,  26  CsL, 
263.) 

Assumpsit — For  money  received  on 
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sale  of  lode. — If  one  who  is  yi  posses- 
sion  of  a  lode  holding  for  himself  and 
another  make  sale  of  the  property,  the 
latter  may  bring  ejectment  against  the 
purchaser  for  his  part,  or  he  may  affirm 
the  sale  and  sne  his  associate  in  assamp- 
sit  for  his  part  of  the  parohase-money. 
(Morley  ««.  Ennis,  2  GoL,  300.) 

Gift  of  a  mining- claioi. — The  owner 
of  a  mining-claim  may  give  away  the 
same  by  a  written  bill  of  sale,  and  such 
bill  of  sale  is  not  to  be  rejected  as  evi- 
dence because  it  was  a  gift.  (Meyers  fw* 
Farquharson,  46  Gal.,  190.)  v 

«Pa3rmentofpurchase.money — What 
constitutes — Before  receiving  notice. 
— ^A  mining-claim  was  purchased  for  one 
thousand  dollars  in  &in,  and  fifteen 
thousand  shares  of  stock  in  a  corporation 
thereafter  to  be  fonned.  The  money 
was  paid,  but  only  a  portion  of  the  cer- 
tificates for  shares  of  stock  were  deliv- 
ered to  the  grantor  before  the  purchaser 
received  notice  of  the  equities  of  plaintiff : 
Held,  That  the  purchase-money  was  paid 
before  notice.  (Brophy  M.  Go.  m.  Bro- 
phy&DaleG.  AS.  M.  Co.,  15Nev.,  101.) 

Possession— Not  notice  of  unre- 
corded defeasance. — The  open  and  no- 
torious possession  by  a  grantor  after  sale 
and  conveyance  of  property  is  not  suffi- 
cient to  impart  notice  to  a  subsequent 
purchaser  for  value  of  any  unrecorded 
defeasance.  (Brophy  M.  Go.  M.  Brophy 
and  Dale  G.  and  S.  M.  Go.,  15  Nev.,  101.) 

Bona-fide  purchaser — Not  affected 
by  any  latent  equity  without  notice. — 
The  bona-flds  purchaser  of  a  legal  title  is 
not  affected  by  any  latent  equity  of 
which  he  has  no  notice,  actual  or  con- 
structive. (Brophy  M.  Go.  ««.  Brophy 
and  Dsle  G.  &  8.  M.  Go.,  15  Nev.,  101.) 

Bona-fide  purchaser — Payment  of 
purchase-money. — To  entitle  a  party  to 
the  character  of  a  bona-flde  purchaser 
without  notice  he  must  have  acquired 
the  legal  title,  and  have  actually  paid  the 
pnrchase-money  before  receiving  notice 
of  fJie  equity  of  another  party.  (Moresi 
98,  Swift,  15  Nev.,  215.) 

sALnrais. 

Reservation. — ^A  grant  upon  entry  and 
snrvey,  of  lands  reserved  by  law  as  sa- 
lines, is  void.  (Edwards  w.  Darby,  12 
Wheat,  206.) 

Where  a  State  law  directs  the  survey 
of  certain  lands,  and  the  reservation  of 
salines  thereon,  although  there  be  no 
specific  direction  in  the  act  to  survey  and 
set  apart  the  salines,  such  direction  is 
implied  from  the  necessity  of  the  case. 
(i«A) 


<*  French  lick,"  on  site  of  NashviUe, 
Tennessee — case  deciding  whether  the 
same  had  been  reserved,  or  was  open  to 
entry  under  laws  of  North  Garolina  and 
Tennessee.     (Ibid. ) 

Grants  to  State  springs  not  worka- 
ble.—The  acts  of  Gongress  granting  salt 
springs  to  the  State,  construed  as  in- 
tending only  salt  springs  which  could  be 
made  of  value  in  the  manufacture  of  salt ; 
and  held  not  to  apply  to  a  case  where  a 
well-known  saline  existed,  but  all  at- 
tempts to  make  it  of  any  value  had 
failed.  (Indiana  vs.  Miller,  3  MoL.  G.  Gt., 
161.) 

Salt  lick  is  a  salt  spring. — A  salt 
lick  and  a  salt  spring  mean  the  same  as 
used  in  the  act  of  Gongress^  ** lick'*  be- 
ing a  Western  term  applied  to  a  salt 
spring  on  account  of  the  deer  resorting 
to  it  to  lick  the  salt.  The  distinction  can- 
not be  made  referring  spring  to  a  foun- 
taiti  of  salt  water,  and  lick  to  a  place 
where  salt  water  appears  on  the  surface 
of  the  ground.    (Ibid.) 

Missouri  rented  salines. — The  act  of 
December  80, 1824,  relatmg  to  distress  for 
rent  of  the  State  salines,  does  not  apply 
to  leases  made  prior  thereto.  (Graig  vs. 
Barcroft,  1  Mo.,  656.) 

SCHOOL    8BCTION& 

Michigan. — The  grant  of  the  sixteenth 
sections  to  the  State  of  Michigan  for 
school  purposes  contains  no  express  or 
implied  reservation  of  salt  springs,  lead 
mines,  or  minerals  of  any  kind.  (Gooper 
vs.  Boberts,  18 How.,  179.  See  20  How., 
467,  and  8  Wall,  882.) 

STATUTE  OF  LIMITATIONS. 

Adverse  possession — The  act  of 
Gongress  of  1872,  in  relation  to  the  lo- 
cation of  mining-claims  and  the  deter- 
mination of  the  right  thereto  in  case  of 
confiict,  does  not  prevent  the  application 
of  the  Stete  statute  of  limitations';  on 
the  contrary,  an  actual,  exclusive,  and 
uninterrupted  adverse  possession  for  the 
statutory  period  constitutes  a  complete 
bar.  (420  Min'g  Go.  vs.  Bullion  M.  Go., 
9  Nevada,  240.). 

SUBFAOB-QROTJND. 
Common  law  modified. — The  com- 
mon law  doctrine,  that  he  who  possesses 
the  surface  of  the  earth  owns  all  to  the 
centre  of  earth,  is  greatiy  modified  as  to 
the  rights  of  miners  and  others  on  the 
public  lands.  One  may  be  entitled  to  the 
occupancy  of  the  surface,  another  to  the 
veins  of  mineral  running  under  the  same 
land.  (Bullion  M.  Go.  vs.  Groesus  G.  ^ 
1  S.  M.  Go.,  2  Nev.,  168.) 
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The  surface-sfTOund  and  the  lode 
are  not  independent  grants. — It  is  not 
the  purpose  of  the  act  to  grant  snrface- 
ground  without  a  disooyerMl  lode.  The 
lode  is  the  principal  thing,  and  the  sur- 
face-gronnd  inoident  thereto.  (Wolfley 
V8,  Lebanon  M.  Co.,  4  Col.,  112.) 

Vein  the  principal  object.  ^The  vein 
is  the  principal  object  of  the  locator  ; 
the  surface  claim  ought  always  to  con- 
form  in  its  course ;  and  end  lines  ought 
to  be  parallel  and  at  right  angles  to  the 
side  Imes.  (Gleeson  vs.  Martin  White 
M.  Co.,  ISNev.,  442.) 

Reasonable  time  to  define  claim. — 
The  surface  claim  is  not  required  to  be 
defined  immediately  upon  the  discoTcry 
of  the  vein;  the  location  is  allowed  a 
reasonable  time  for  that  purpose.  (Olee- 
son  tMT.  Martin  White  M.  Co.,  18  Nev., 
442.) 

Surface  recovered  when. — When  a 
ledge  located  as  such  comes  to  the  sur- 
face,  the  locator  may  recover  the  sur- 
face, provided  the  outline  of  the  ledge 
is  visible  on  the  surface.  (Bullion  M.  Co. 
««.  CroBSus  G.  &  S.  M.  Co.,  2  Nev.,  168.) 

Marking  of  centre  line  of  surface 
claim. — Where  the  locators  of  a  mine 
having  a  monument,  notice,  and  work  at 
the  discovery  point,  post  two  stakes 
along  the  centre  line  of  the  claim,  and 
one  three  hundred  feet  southeast  of  loca- 
tion monument,  marked  **  southeasterly 
stake  of  Paymaster,"  the  other  twelve 
hundred  feet  northwest  of  monument 
marked  **  northwesterly  stake  of  Pay- 
master," these  stakes  being  in  a  line  with 
the  croppings  of  the  vein  and  discovery 

goint :  jUeldf  A  sufficient  marking  of  the 
oundaries  of  the  location  of  Jthe  claim, 
'*  so  that  its  boundaries  can  be  readily 
traced."  (Gleeson  ««.  Martin  White  M. 
Co.,  18  Nevada,  442.) 

TAILlNas. 

Pay-dirt  and  tailings  are  property. 
— The  pay-dirt  and  tailings  of  a  miner, 
which  are  the  productions  of  his  labor, 
are  his  property.  (Jones  m.  Jackson,  9 
CaL,  287.) 

*■  Tailings  "  claims — Analagous  to 
mining-claims. — If  land  be  valuable  for 
the  metals  which  it  may  contain,  such  as 
land  on  which  tailings  have  been  depos- 
ited, and  it  is  not  daimed  for  any  other 
purpose,  the  acquisition  of  possessory 
titles  to  it  is  governed  by  the  same  rules 
ordinarily  controlling  possessory  titles  to 
mining-olaims.  (Rogers  vs,  Cooney,  5, 
6,  &  7  Nevada,  872.) 

Boundaries  of  ground  for  tailings — 
Custom— Free    tailings.  —  The  boun- 


dftries  of-  ground  for  the  deposit  of  tail- 
ings must  be  distinctly  defined  by  per- 
sons locating  it,  so  that  sabsequent  loca- 
tors may  know  what  ground  is  vaoani 
The  custom  of  free  tailings  coniliciB 
with  this  rule,  and  the  defining  of  sacb 
boundaries  would  be  useless.  (Lincoln 
««.  Bodgers,  1  Montana,  217;  Esmond 
vs.  Chew,  15  CaL,  187;  Logan  m.  Drifi- 
coU,  19  CaL,  628.) 

Who  entitled  to  Uilings.— Where 
tulings  are  allowed  to  flow  upon  the 
ground  of  another,  he  is  entitled  to  them. 
(Jones  f>s,  Jackson,  9  Cal.,  237.) 

Property  in  mixed  tailings.— If  t 
miner  allows  his  tailings  to  mingle  with 
those  of  other  miners,  this  would  not 
give  a  stranger  a  nght  to  the  mixed  mass. 
(Jones  vs.  Jackson,  9  CaL,  287.) 

Damages  by  custom— Free  tailings. 
— The  first  locators  of  mining  ground 
have  no  right,  by  custom  or  otherwise,  to 
allow  tailings  to  run  free  in  the  gulch,  and 
render  valueless  the  mining-olaims  of 
subsequent  locators  below  them.  (Lin- 
coln vs.  Bodgers,  1  Montana,  217.) 

Deposit  fbr  tailings. — When  a  place 
of  deposit  for  tailings  is  neoessaiv  for 
the  working  of  a  mine,  there  osn  be  no 
doubt  of  the  miner's  right  to  appropriate 
such  ground  as  may  be  necessary  for  this 
purpose,  provided  he  does  not  interfere 
with  pre-existing  rights.  His  intention 
to  appropriate  such  ground  must  be 
deany  manifested  by  outward  acts. 
Mere  posting  notices  is  not  sufficient 
He  must  claim  the  plaoe  of  deposit  as 
such,  or  as  a  mininff-olaim.  (Jones  f». 
Jackson,  9  Cal.,  237.) 

Possession  of  land  valuable  only  lor 
tailings. — Where  a  person  entered  on 
vacant  land  upon  which  tailings  were  de- 
posited, for  the  purpose  of  diffging  them 
up,  hauling  them  away,  and  milling  them, 
and  caused  a  survey  to  be  made  and  re- 
corded, marked  the  boundaries  withla^ 
posts  firmly  set  in  the  ground  at  the  cor- 
ners and  one  in  the  centre  of  one  <rf  the 
sides,  and  thereafter  continued  to  woi^ 
the  claim  and  build  a  cabin  on  it,  which 
was  used  for  storing  the  tools  empbyed 
on  the  premises  :  Meldf  Hiat  he  had  a 
possession  sufficient  to  maintain  trespass 
against  an  intruder  entering  within  his 
boundaries.  (Bogers  vs.  Cooney,  7  Ne- 
vada, 218.) 

Prior  rights.— A  party  may  take  up  a 
claim  for  ipining  purposes  that  has  been, 
and  BtiU  is,  used  as  a  place  of  deposit  for 
tailings  b^  another ;  but  in  that  case  his 
mining  nght  will  be  subject  to  the  prior 
right  of  deposit  (CKeiife  vs.  OasniBg- 
ham,  9  Cal.,  589.) 
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TENANTS  IN  COMMON. 

Effect  of  postinc^  notice. — Afler  no- 
tiees  of  location  were  posted  and  re- 
oofded,  and  &e  limits  of  the  mine  de- 
termined, all  the  locators  became  tenants 
in  common.  The  acting  locators  could 
not  dispose  of  the  interest  of  their  co- 
tenants.  (Chase  «9.  Savage  SiWer  Min- 
ing Co.,  2  Nevada,  9.; 

Action  to  vindicate  title.— After  the 
notice  was  pnt  up,  G  became  a  tenant 
in  common  of  the  mine,  and  not  a  peit- 
ner,  and  could  bring  an  action  to  Tindi- 
cate  his  title  against  McB,  or  any  one 
who  excluded  him  or  denied  his  right. 
(Gore  e«.  McBrayer,  18  Cal.,  582.) 

Real  estate — Tenants  in  common. 
— Tenants  in  common  of  a  tract  of  min- 
ing-claims, aotinff  under  a  company 
name,  are  incapi»>le,  in  the  company 
name,  of  taking  and  holding  mining, 
claims  by  grant,  or  by  any  other  means 
by  which  titie  to  real  estate  would  pass. 
(Wiseman  m.  McNulty,  26  OaL,  280.) 

Ppaseasion  of  tenant  in  common. — 
The  possession  of  one  partner  or  tenant 
in  common  inures  to  the  benefit  of  all, 
until  such  possession  becomes  adyerse. 
(Mallett  tw.  Uncle  Sam  G.  A  S.  M.  Co., 
1  A  2  Ner.,  166.) 

Forfeiture. — Several  persons  owning 
a  tract  of  mining-claims  as  tenants  in 
common,  and  known  by  a  company 
name,  have  not  the  capacity  to  take  or 
hold,  in  the  name  of  tne  company,  the 
interest  of  any  one  or  more  of  the  ten- 
ants in  com^ion,  by  forfeiture.  (Wise- 
man  ea  McNulty,  26  Cal.,  280.) 

Forfeiture. — ^In  order  to  enforce  the 
forfeiture  of  the  interest  of  a  tenant  in 
common,  some  appropriate  suit  must  be 
undertaken  to  liquidate  the  demand  and 
sell  his  interest,  or  there  must  be  clear 
and  unequivocal  proof  of  abandonment. 
(Waring  vs.  Crow,  11  CaL,  860.  See 
Morrison's  Mining  Digest,  p.  370.) 

Mining-claim. — In  ejectment  for  an 
undivided  interest  in  a  mining-claim  in 
Nevada,  where  both  parties  derive  title 
from  the  original  owner,  the  validity  and 
regularity  of  his  location  are  not  in 
question.  (Union  Cons.  S.  M.  Co.  e«. 
Taylor,  10  Otto,  87.) 

Where  the  plaintiif  was  a  tenant  in 
common  with  the  defendants,  their  pos- 
session of  the  claim  was  his  possession 
until  he  was  ousted.  The  statute  of 
limitations  would  then  run  against  him, 
but  not  bar  his  recovery,  unt^  after  such 
ouster,  their  adverse  poesession  was 
maintained  two  years  before  the  com- 
mencement of  the  suit    {IMd,) 


Where  the  circuit  court,  under  a 
written  stipulatiou  of  the  parties,  tries 
the  issue,  its  special  findings  should  set 
forth  the  ultimate  facts,  aud  not  the 
evidence  establishing  them.  Where, 
therefore,  both  parties  claimed  under  A, 
and  the  court  found  his  ownership  the 
chain  of  conveyances  by  which  acquired, 
it  need  not  be  set  forth.     (Ibid.) 

A  conveyance  in  writing  is  not  nec- 
essary to  the  valid  transfer  of  a  mining- 
claim.    (Ibid.) 

TIMBEB. 

Prior  agricultural  claim  carries  the 
timber. — The  possession  of  public  land 
in  the  mineral  districts  of  this  (California) 
State,  acquired  and  held  in  accordance 
with  the  possessory  act  for  agricultural 
purposes,  carries  with  it  the  right  to  the 
wood  and  timber  growing  thereon,  and 
this  right  is  superior  to  that  of  subse- 
quent locators  of  mining-claims  who 
need,  and  seek  to  use,  the  wood  and  tim- 
ber for  carrying  on  their  mining  opera- 
tions.   (Rogers  M.  Sogffs,  22  Cal.,  444.) 

Wood  and  irater.---The  risht  to  mine 
upon  public  lands  carries  with  it,  as  in- 
cidents, the  right  to  the  use  of  wood 
and  water  found  on  the  public  domain 
and  not  previous^  appropriated.  (Tar- 
tar V9.  Spring  Creek  Co.,  6  Cal.,  896.) 

Unnecessary  cutting. — Tlie  defend- 
ant occupied  seventy  acres  of  public 
land  as  mining  ground,  and  cut  timber 
from  four  acres  thereof  in  advance  of  his 
mining  operations,  and  disposed  of  the 
same  for  his  own  benefit,  assigning  as  a 
reason  therefor  that  by  cutting  the  tim- 
ber in  advance  of  the  mining  operations 
the  stumps  would  rot,  and  therefore  be 
more  easily  removed  :  Jffeldj  That  this 
cutting  was  not  necessary  to  the  mining 
operation,  and  therefore  unlawful.  (U. 
S.  vs.  Nelson,  6  Sawyer,  68.) 

Legislative  grant— Construction — 
Timber^ Definition.— By  the  act  of 
Congress  of  July  1,  1862,  entitled  **  An 
act  to  aid  in  the  construction  of  a  rail- 
road," etc.,  the  timber  growing  on  the 
odd-numbered  sections  of  public  mineral 
land  of  the  United  States  was  granted  to 
the  Central  Pacific  Railroad  Company  of 
California,  and  under  the  term  tmtber  is 
included  all  trees  and  wood :  Held,  Ac- 
cordingly that  a  subsequent  patentee  of 
such  lands  took  no  title  to  the  timber. 
(Carr  vs.  The  Central  Pac.  R.H.  Co.,  66 
Cala.,  192.) 

Mining  ground. — A  person  occupying 
a  portion  of  the  public  land  as  ndning 
ground  under  the  mining  laws  of  the 
United  States  is  not  bound  to  purchase 
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the  same,  but  until  hn  does  so  he  has  a 
mere  license  to  work  the  ground  for  the 
precious  metalH  therein,  and  has  no  right 
to  cnt  or  use  any  timber  growing  or 
found  thereon,  except  as  the  same  may 
be  necessary  to  enable  him  to  mine  the 
same  conveniently.     {Id.) 

TITLES. 

Purchaser  only  takes  vendor's  title. 
— The  purchaser  of  a  mining-claim  can 
only  acquire,  by  such  purchase,  snoh 
right  or  title  as  his  vendor  had  at  the 
time  of  the  sale.  (Waring  vs.  Grow,  11 
Gal.,  866.) 

Severance. — There  may  be  a  sever- 
ance of  the  title  in  the  sniface,  used  for 
agricultural  purposes,  and  the  underlying 
minerals.  (Stewart  9S.  Ghadwick,  8  Iowa, 
468.) 

Quartz  claims  are  real  estate — De- 
scent —  Administrator.  —  The  statute 
regulating  the  descent  and  distribution 
of  realty  are  applicable  to  quartz  claims ; 
they  are  real  estate.  An  administrator 
cannot  maintain  ejectment  for  their  pos- 
session. (Garhart  ««.  Montana  M.  Co., 
1  Mont.,  245.) 

Vested  title. — Under  existing  legisla- 
tion, the  owner  of  a  mining-claim  has, 
in  pracUeal  effect,  a  good  vested  titie  to 
the  property,  and  ^ould  be  so  treated 
until  his  titie  is  divested,  by  the  exercise 
of  the  higher  right  of  his  superior  pro- 
prietor. His  right  to  protect  the  prop- 
erty, for  the  time  being,  is  as  fall  and 
perfect  as  if  he  were  the  tenant  for 
years,  or  for  life,  of  his  superior  proprie- 
tor. As  his  lease  is  of  the  nUne^  he  is 
entitied  to  all  the  remedies  for  its  protec- 
tion that  he  could  claim  if  he  were  the 
owner  against  all  the  world  except  the  true 
owner.  (Merced  Mining  Go.  m.  Fre- 
mont,  7Cal.,  817.) 

Mining- claims  and  rights — Claims 
to  public  lands  and  titles. — In  this 
State  claims  to  public  mineral  land  are 
recognized  as  tities,  as  legal  estates  of 
freehold,  for  all  practical  purposes,  if  we 
except  some  doctrines  of  abandonment 
not,  perhaps,  applicable  to  such  estates. 
(Merrittfw.  Judd«  14  Gal.,  60.) 

Titles  to  mining-claims — How  ac- 
quired.— It  is  not  essential  that  mining 
districts  should  be  organized  and  loc^ 
rules  adopted  in  order  tiiat  mining-claims 
may  be  held  and  the  government  tities 
acquired.  A  compliance  with  the  min- 
ing laws  of  the  United  States  is  sufficient 
to  secure  the  claim.  (Golden  Fleece  ««. 
Gable  Gonsolidated  M.  Go.,  12  Nevada, 
812.) 

Neither  party  has  title.— ^In  actions  to 


recover  possession  of  mining^aims  lo- 
cated on  the  public  lands,  £e  doctrine 
that  plaintiff,  if  he  recover  at  alU  most 
recover  on  the  strength  of  his  title,  has 
no  application,  for  neither  party  has  any 
legal  titie.  (Biohardson  m.  McNnlty,  24 
Gal.,  889.) 

Possession  as  proof  of  title  to  land. 
— The  possession  of  aflrioultuval  land  is 
prima  fade  proof  of  titie  against  a  tres- 
passer ;  but,  where  it  is  shown  that  the 
party  goes  on  mineral  land  to  mine,  there 
is  no  presumption  that  he  is  a  trespasBer ; 
and  the  statutory  presumption,  tnat  it  is 
public  land,  in  tiie  absence  of  proof  of 
titie  in  the  person  claiming  it  as  agricul- 
tural land,  applies.  (Burage  «•.  Smith, 
14  Gal.,  880.) 

Evidence  of  title. --Where  K  admitted 
he  acquired  his  interest  in  certain  com- 
pany mining  claims  by  purchase,  which 
admission  was  not  withdrawn,  evidence 
that  K  had  aoted  as  a  member  of  the 
company,  that  the  company  had  recog- 
nized him  as  a  member,  and  the  owner 
of  said  interest,  and  that  he  had  paid  as- 
sessments to  the  company  thereon,  was 
irrelevant,  and  incompetent  to  prove  ti- 
tie to  said  interest  in  K.  (King  st.  Band- 
lett,  88  Gal.,  818.) 

Jury's  verdict. — The  jury  under  a 
general  submission  found  *"'  a  verdict  in 
favor  of  plaintiffs  with  one  dollar  dam* 
ages :"  Held,  That  the  verdict  decided 
the  question  of  titie  in  favor  of  plain- 
tiffs,  and  that  upon  it  they  were  entitled 
to  a  decree  peipetually  jonjoining  de- 
fendants from  working  ufMon  the  groiuid 
claimed  in  the  complaint;  that  this  equit- 
able relief  was  a  matter  of  right,  the  de- 
nial of  which  by  the  district  court  was 
error.  (McLaughlin  oc.  Kelly,  22  OaL, 
211.) 

Tide  acquired  after  auit  brought  ~ 
A  titie  to  the  premises  acquired  by  plain- 
tiffs after  the  commencement  of  tiie  suit 
will  not  avail,  since  the  rights  of  the  par- 
ties must  be  determined  by  their  posi- 
tion at  the  time  of  the  treapasses.  (Hu- 
gunin  M.  McGunniff,  2  Gol.,  867.) 

Protection  to  valuable  improve- 
ments.— Gertain  possessory  rights,  and 
rights  of  property  in  the  mining  region, 
though  not  founded  on  a  valid  le^  title, 
will  be  protected  against  the  miner—as 
valuable  permanent  improvements,  sach 
as  houses,  orchards,  vineyards,  growing 
crops,  etc  (Smith  vs.  Doe,  15  CaL, 
100.) 

Not  a  subject  for  arbitration.— The 
subject-matter  of  an  action  for  the  recov- 
ery of  mining  ground  on  public  land  is 
regarded  in  this  State  as  '*  a  question  of 
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title  to  real  property  in  fee/*  and  there- 
fore oannot,  under  seotion  three  hundred 
and  eighty  of  the  practice  act,  be  sub- 
mitted to  arbitration  ;  and  if  so  submit- 
ted, an  award  and  judgment  thek'eon 
wiU«  on  motion,  be  vacated  and  set  aside. 
(Spencer  w,  Winselman  0t  a/.,  42  Oal., 
479.) 

Title  of  mining  company  to  quarts 
mine  and  mill. — Certain  real  property, 
consiRting  of  a  quartz  mine  and  mill,  was 
owned  and  worked  by  a  mining  company 
consisting  of  M  and  S,  who  together 
owned  two-thirds,  and  G  and  Y,  who  to- 
gether owned  Uie  remaining  one-third 
undivided  interest  therein.  The  profits 
and  losses  of  the  mining  business  were, 
by  tacit  agreement,  shared  by  said  mem- 
bers  in  proportions  corresponding  to 
their  said  several  interests  in  the  pro- 
perty. M  and  S  conveyed  by  deed  ab- 
solute their  said  two-thirds  interest  in 
said  property  to  B,  who  immediately 
entered  into  and  thereafter  continued  in 
possession  of  the  same.  A  small  portion 
only  of  the  purchase  price  was  paid 
down  by  R  at  said  sale.  At  the  date  of 
said  conveyance  the  company  was  in- 
debted, on  account  of  their  said  minina 
business,  in  the  sum  of  twelve  thousand 
dollars,  for  which  afterward  suit  was 
brought  against  the  said  members  of  the 
company,  and  under  a  writ  of  attachment 
issued  therein  said  property  was  levied 
on  aa  the  property  of  the  said  M,  8, 
C,  and  T,  and  in  due  course  judgment 
passed  against  them,  and  aU  their  right, 
title,  and  interest  in  the  propeity  was 
sold  to  H,  who  in  dne  course  received  a 
sheriff's  deed  therefor,  under  and  by 
virtue  of  which  he  thereafter  claimed  to 
own  all  said  property:  HMy  In  an  ac- 
tion by  B  against  H,  brought  under 
the  254th  section  of  the  practice  act,  that 
B  acquired  under  said  deed  from  M 
and  8  the  title  to  said  two-thirds  undi- 
vided interest  in  said  property,  and  that 
H  acquired  by  said  uierifl's  deed  only 
the  one-third  undivided  interest  of  O. 
and  Y  in  said  property.  (Boss  vs,  Heint- 
zen,  36  GaL,  818.) 

TOWN  LOT. 

Delay  for  water— Notice  given.— A 
miner  locating  a  parcel  of  the  public 
domain  as  a  mining-claim  has  a  right  to 
the  exclusive  possession  of  the  ground 
so  taken  up.  A  miner  cannot,  by  notice 
alone,  without  taking  steps  towards  de- 
velopment, hold  a  claim  for  Ave  years 
without  w0tk  or  occupation ;  eepeciall  v 
when  there  is  no  intention  to  work  it 
except  on  a  very  uncertain  contingency. 


In  this  case  a  claim  was  located  upon  a 
spot  which  showed  good  pay  if  water 
could  be  '  had ;  and  was  worthless  with- 
out water;  the  locator  took  no  steps 
to  bring  water,  and  the  natural  supply 
was  totally  insuf&cient;  meanwhile  a 
town  has  been  built  upon  and  around 
the  claim :  ffM,  That  the  party  asserting 
title  to  the  property  as  a  mining-claim 
was  rightfully  nonsuited.  (Gk>tt8&all  m. 
Melsing,  2  Nev.,  185.) 

Question  of  Pact.— Whether  a  town 
lot  located  by  a  miner,  for  mining  pur- 
poses, is  so  necessary  for  his  use  to 
enable  him  to  work  his  mine  as  to  make 
his  right  superior  to  that  of  a  pre- 
emptor,  in  accordance  with  the  act  of 
Congress  of  July  1,  1864,  in  relation  to 
town  lots,  etc.,  is  a  question  of  fact  for 
the  juiT.  (Courchanie  M.  Bullion  M. 
Co.,  4  Nev.,  869.) 

TRBSPAflB. 

Extent  of  right  of  poaaeaaor.— The 
owner  and  poaseasor  of  a  mining  claim 
on  public  land  has  a  right  to  prevent 
any  subsequent  comer  from  erecting  or 
constructing  any  superstructure,  cut,  or 
ditch  on  his  claim,  unless  the  right  to 
construct  the  same  is  given  by  some 
mining  custom  or  regulation.  (Correa 
M.  Frietas,  42  Oal,  889.) 

No  preaumption  of  treapaaaing. — 
When  a  party  entera  upon  mineral  land 
for  the  purpose  of  mining,  he  oannot  be 
presumed  to  be  a  trespasser ;  for  if  the 
umd  be  not  private  property,  he  has  the 
right  to  enter  upon  it  for  that  pun>ose ; 
and  until  it  be  shown  that  the  title  has 
passed  from  the  government,  the  statu- 
tory presumption  (Wood's  Dig.,  257) 
that  it  is  public  land  applies.  (Smith  m. 
Doe,  15  Cal.,  100.) 

Private  mineral  lands  not  aubject  to 
entry  by  miners. — No  license  from  the 
United  States,  or  the  State  of  California, 
to  miners  to  enter  upon  the  private  lands 
of  individuals,  for  the  purpose  of  extract- 
ing the  minerals  in  the  soil.  (Boggs  «•. 
Mexoed  M.  Co.,  14  CaL,  279;  Henahaw 
99,  Clark,  14  Gal.,  461.) 

Working  acroaa  dividing  line. — 
When  two  mining  claims  adjoin  each 
other,  and  the  owners  of  one  claim  work 
across  the  dividing  line  and  take  away 
gold-bearing  earth  from  the  other  daim, 
the  fact  that  they  did  so  in  ignorance  of 
the  location  of  the  dividing  l£e  is  no  ex- 
cuse or  justification  ;  and  it  is  error  to 
admit  evidence  of  such  ignorance  as  an 
excuse  for  the  trespass  or  in  mitigation 
of  damagee.    (Maye  vs.  Tappan,  28  GaL, 
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80Q.     See  MorriBon*B  Mining  Digest,  p. 
878.) 

No  right  to,  can  be  acquired  by  a 
mere  trespasser. — No  right  to  mining- 
olaims  can  be  acquired  by  taking  posses- 
sion of  a  placer-claim  or  others,  during 
their  temporary  absence,  and  snnreying 
and  filing  locations  of  the  same.  (Mnr- 
phy  vi.  Cobb,  4  GoL  Supp.,  72.) 

Unlawful  entry — Possession — Color 
of  right. — Actufd  possession  is  prima 
fads  evidence  of  tiue  in  the  possessor 
and  is  protected  by  the  law  against  law- 
less invasion  withont  right  or  color  of 
right.  An  entry  upon  such  possession 
cannot  be  made  in  good  faith,  unless  it 
is  made  upon  some  ri^ht  or  color  of 
right,  or  claim  of  legal  right  to  make  the 
entry ;  and  such  claim  of  right  must  ex- 
ist before  the  entry  to  constitute  good 
faith.  (Phoenix  Mul  and  Mining  Go.  m. 
Lawrence,  55  Gal.,  143.) 

TUNNELS. 

Enjoining  interference  with  mining 
right. — If  by  local  custom  the  owner  of 
one  mining-claim  has  a  right  to  construct 
a  tunnel  through  an  adjoining  claim,  in 
order  to  enable  him  to  work  his  own 
claim,  a  court  of  equity  may  enjoin  any 
interference  with  that  right  (Bliss  t». 
Kincdom,  46  Gal.,  651.) 

Discovery  of  blind  lodes.— The  right 
of  possession  of  veins  or  lodes  granted 
by  section  four  of  the  act  of  Gongress  of 
May  10,  1872,  to  tunnel  owners,  is  de- 


pendent, among  other  thinga,  upon  du- 
40verjf  of  the  vein  or  lode  in  the  tonijeL 
The  effect  of  section  two  of  the  act  is  to 
give  a  party  running  a  tunnel  for  toy 
purpose,  whether  for  prospecting  or  de- 
velopment, the  right  to  pre-empt  aod 
locate  any  and  all  lodes  not  prerioosly 
known  to  exist,  discovered  in  such  tan- 
nel,  to  the  same  extent  as  if  discovered 
from  the  surface.  (Goming  Tunnel  Go. 
««.  PeU,  4  GoL,  507.) 

WOBK. 

Definition  of  term  *<work  on  a 
claim." — Work  on  a  claim  is  work  done 
anywhere  upon  the  surface  of  it  within 
its  surface  lines,  or  anywhere  below  the 
surface  within  those  lines  extended  down 
vertically;  and  though  it  should  be 
shown  that  the  work  done  within  the 
lines  below  the  surface  was  also  within 
a  lode  having  its  apex  outside  of  such 
vertical  surface  lines,  it  will  stiU  be  woik 
on  the  claim  within  the  meaning  of  sec- 
tion 2324  of  the  United  States  Bevised 
Statutes.  (Mount  Diablo  M.  Go.  m.  Gal- 
lison,  5  Sawyer,  439.) 

Regulations  construed.— Where  the 
regulations  of  a  mining  locality  reqoire 
that  every  claim  shall  be  worked  tvo 
days  in  every  ten  :  Held,  That  the  efforts 
of  the  owners  of  the  claim  to  procure 
machinery  for  working  the  claim  are, 
by  fair  intendment,  to  be  considered  as 
work  done  on  the  <daim.  (Packer  m. 
Heaton,  9  Gal.,  569.) 


PART  V. 
MISCELLANEOUS 


a.  FOBMS. 

FORM  I. 
Notice  of  LrOcatioB. 


Notice  is  hereby  given  that  the  underaigned,  having  complied  with  the  requiie- 
ments  of  Chapter  Six  of  Title  Thirty-two  of  the  Bevised  Statutes  of  the  United 
States,  and  the  local  oiistoms,  laws  and  regtdations,  has  located  .    linear  f^t  on 

the lode  [twenty  acres  of  placer  mining  ground],  situated  in Mining 

District, Gonnty, ,  and  described  as  follows: 

[DMoribe  the  claim  acefwraUi^  (by  coursea  and  dUtane&s,  if  po$9ible,)  with  referenee 
to  dome  naturcU  object  or  permanent  monument,  and  mark  the  boundaries  by  mutable 
monuments;  if  a  placer  daim  is  located  on  surveyed  land,  describe  the  legai  sub-dioi- 
sion,'} 

Discovered ,  188-.  ^— _ ^  Iiooator. 

Located ,  188-.  Becorded ,  188-. 

Attest : 


NoTK. — Record  of  location  notices,  in  absence  of  a  District  Recorder,  should  be  made  with  the  proper 
recorder  of  deeds  for  the  county  wherein  the  claim  is  situated.  It  is  advisable  to  have  these  notices 
attested  by  witnesses,  for  locators  cannot  be  too  careful  about  their  evidence. 

In  re-locations  to  increase  width  of  surface  ground  under  the  local  law,  or  to  more  particularly  ident- 
ify or  describe  the  claim,  use  the  above  form,  but  state  after  the  description  that  it  is  a  re-location,  and 
in  addition,  where  the  original  location  is  recorded,  in  order  that  the  title  may  revert  back  to  the  original 
discovery. 

In  locations  of  abandoned  mines,  the  &ct  that  it  is  such  a  location  should  be  stated,  and  the  affidavits 
of  two  or  more  respectable  parties  that  such  mine  was  abandoned  and  subject  to  re-location,  should  be 
recorded  with  the  location  notice. 

Where  the  location  is  by  agent,  that  fact  should  be  stated  after  the  name  of  the  locator,  thus  :  By 
Thomas  Jones,  agent  (or  attorney). 

FORM  2. 

Proof  of  Labor. 

of ,  County  qf 


> 


Before  me  the  subscriber  personally  appeared  ,  who  being  duly  sworn  says 

that  at  least dollars'  worth  of  labor  or  improvements  were  performed  or  made 

upon  [here  describe  claim],  situated  in mining  district, county, 

of ,  during  the  year  ending r-,  18$-.    Such  expenditure  was  made  by  or  at 
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the  expense  of ,  ownen  of  said  claim,  for  the  pnrpoee  of  holding  said 

olaim. 

[Jurat]  (Signatare.) 

NoTB. — The  record  of  an  affidavit  like  the  above  is  prima  facit  evidence  of  the  performance  of 

such  labor. 

FORM  3. 

Notice  of  Poffeitare. 

County, ,  188-. 

To— (names  of  all  parties  who  have  reoord  title  to  any  portion  of  the  mine).    You 

are  hereby  notified  that  I  have  expended      ■        dollars  in  Ubor  and  improvei^ents 

upon  the lode  (describe  the  olaim),  as  will  appear  by  oeriifioate  filed , 

188-,  in  the  office  of  the  recorder  of  said  ooonty  (or  district),  in  order  to  hold  eaid 

premises  under  the  proyisions  of  section  2324  Revised  Statutes  of  the  United  States 

being  the  amount  reqnired  to  hold  the  same^r  the  year  ending ,  188-.    And 

if  within  ninety  days  from  the  service  of  this  notice  (or  within  ninety  days  after  this 

notice  by  publication),   yon  fail  or  refuse  to  contribute  your  proportion  of  such  ex* 

penditure  as  a  co-owner,  your  interest  in  said  olaim  will  become  the  property  of  the 

subscriber  under  said  section  2824. 

(Signatare). 

NoTB. — At  the  expiration  of  180  days,  this  notice  should  be  recorjlcd  with  the  affidavit  of  the  nevt- 
paper  publbher  (see  Form  13),  that  the  same  was  published  for  the  period  of  ninety  days,  together 
with  the  affidavit  (Form  4)  of  the  party  signing  the  notice  to  the  effect  that  one  or  more  of  the  co- 
owners  named  in  the  published  notice  have  not  paid  their  share  of  the  expenditure.    This  completes  tke 

record  title. 

FORM  4. 

Aflkdavit  of  Failure  to  Contribute. 


of  — ,  Gcunty  of ,  m  .* 

-,  being  duly  sworn,  deposes  and  says  that  for  the  year  ending 


188-,  he  expended  at  least dollars  in  labor  and  improvements  upon  the 

lode  [or placer  claim]  (here  describe  the  claim),  to  hold  the  same    under 

the  laws  of  the  United  States  and  of  this (district,  Territory  or  State,) :  that 

due  notice  thereof  was  personally  served  upon ^  co-owners,  on  the 

day  of  ,  188-,  (or  was  duly  published  in  the ,  as  appears 

from  the  affidavit  of  the  publisher  thereof)  :  and  that (of  the  said)  00- 

owners  have  failed  or  refused  to  contribute  their  share  of  said  expenditures  within 
the  time  required  by  law. 


Subscribed  and  sworn  to  before  me  this day  of ,  188-. 


FORM  5. 
Miner's  Lien. 
Know  all  Men  bt  these  Pbsbents,  That  I, ,  of  the  county  of 


of ' ,  do  hereby  give  notice  of  my  intention  to  hold  and  claim  a  lien, 

by  virtue  of  the  statute  in  suqh  case  made  and  provided,  upon (describe  prem- 
ises), with  all  improvements  and  appurtenances,  situated  in Mining  Distriet, 

County  of , of . 

The  said  lien  being  claimed  and  held  for  and  on  account  of  work  and  labor  (hnebff 

tneoH for ,  owner  of  said  premises  in  and  upon  said  premises,  from  the 

day  of ,  A.  D.  188-,  to  the day  of ,  A.  D.  188-. 

The  total  valae  of  the  said  work  and  labor  being dollars,  upon  which  there 

has  been  paid  the  sum  of dollars,  leaving  a  balance  of dollars  still  due, 

owing  and  nnpaid  to  me,  the  said  claimant. 

■    ■    "  — ~- —  (Signature). 
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•  of ,  Cotmty  of  p  St, 

On  this day  of ,  A.  D.  188-,  personally  appeared  before  me  the  above 

named ,  and  who  being  by  me  first  duly  sworn,  on oath  states  that  the 

abstract  of  indebtedness  mentioned  and  described  in  the  foregoing  notice,  is  true  and 

correct,  and  that  there  is  still  due  and  owing  to from  the  said ,  for  the 

aforesaid,  the  sum  of ^  dollars  and cents. 

(Signature). 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D,  188-. 

(Official  signature). 

NoTS.— For  materials  iBsert  "  goods  furnished  and  delivered  to  owners  of  said  premises,  for  use  on 
said  premises,  and  which  were  used  on  said  premises."  Below,  substitute  "  materials  fiimished,  to 
wit :  PowdeTf  lumber,  etc.,  as  per  bill  annexed  "  in  place  of"  worlc  and  labor." 

FORM  6.  »  - 

Application  for  Survey. 

,  188-. 

To ,  United  States  S§trveyor- General  for .• 

Sis, — In  compUance  with- the  provisions  of  Chapter  Six  of  Title  Thirty-two,  Revised 

Statutes  of  the  United  States, herewith  make  application  for  an  official  survey  of 

the  mining  claim  known  as  the  mine,  claimed  by ,  located  in  

Mining  District,  in  the  County  of ,  Township  No. ,  Range  No. , 

—  base  and  meridian,  in  the of ,  and request  that  you  will 

send  to address  an  estimate  of  the  amount  to  be  deposited,  for  the  work  to  be 

done  in  your  office ;  and  that  after  such  deposit  shall  have  been  made,  you  will  cause 

die  said  mining  claim  to  be  surveyed  by ,  United  States  Deputy  Surveyor  at 

,  Respectfully, 

I .   ■■  -  Claimant. 


P.  O.    Address, , county, 


NorxB.-^orvey  is  not  required  when  placer^aias  embnioe  legal  subdivisions. 

FORM  7. 
Application  for  Patent. 

,  Cotmty  of ,  «. 

ArpucaTiON  Foa  patbmt  for  thb — ...  imnifG  claim. 

To  the  Register  and  Receiver  of  the  U,  S,  .Land  Office  at . 


-,  being  duly  sworn  according  to  law,  deposes  and  says,  that  in  virtue  of  a 


compliance  with  the  mining  rules,  tegulations  and  customs,  by  himself,  the  said , 

and  his  co-claimants  (residence  of  each  should  be  stated), ,  applicants  for  patent 

herein  ha —  become  the  owner  of  and in  the  actual,  quiet  and  undisturbed  pos- 
session of linear  feet  of  the vein,  lode  or  deposit^  bearing ,  to- 
gether with  surface  ground feet  in  width,  for  the  convenient  working  thereof,  as 

allowed  by  local  rules  and  customs  of  miners ;  said  mineral  claim,  vein,  lode  or  deposii 

and  surfiice  ground  being  situated  in  the mining  district,  county  of ,  and 

fd ,  and  being  more  particularly  set  forth  and  described  in  the  official 

field  notes  of  survey  thereof,  hereto  attached,  dated day  of ,  A.  D.  188-, 

and  in  the  official  plat  of  said  survey,  now  posted  conspicuously  upon  said  mining  claim 
or  premises,  a  copy  of  which  is  filed  herewith.  Deponent  further  states  that  the  facts 
relative  to  the  right  of  possession  of  himself  (and  his  said  co-claimants  hereinbefore 
named)  to  said  mining  claim,  vein,  lode  or  deposit  and  surface  ground,  so  surveyed  and 
platted,  are  substantially  as  follows,  to  wit : 
34 
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(  Tra€€  the  history  of  the  lode  fully,) 
Which  will  more  fully  appear  by  reference  to  the  copy  of  the  original  record  of  ^^*^tH?T* 
and  the  abstract  of  title  hereto  attached  and  made  a  part  of  this  affidavit ;  the  value  of 

the  labor  done  and  improvements  made  upon  said claim,  by  himself  and  his 

grantors,  being  equal  to  the  sum  of  Bve  hundred  dollars,  and  said  improvements  consist 
uf  [tiescribe  fully).  In  consideration  of  which  facts,  and  in  conformity  with  the  pro- 
visions of  Chapter  Six  of  Title  Thirty-two  of  the  Revised  Statutes  of  the  United  Sratet, 
application  is  hereby  made  for  and  in  behalf  of  said for  a  patent  from  the  Gov- 
ernment of  the  United  States  for  the  said mining  claim,  vein,  lode,  deposit,  and 

the  surface  ground  so  officially  surveyed  and  platted. 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  188-,  and  I 

hereby  certify  that  I  consider  the  above  deponent  a  credible  and  reliable  person,  and 

that  the  foregoing  affidavit,  to  which  was  attached  the  field  notes  of  survey  of  the ; — 

mining  claim,  was  read  and  examined  by  him  before  his  signature  was  affixed  thereto 

and  the  oath  made  by  him. 

(Official  Signature.) 

NoTB.— The  above  is  slightly  dumged  in  applyiog  for  placer-mines. 

FORM  8. 
Proof  of  Potting  Notice  and  Diagram  on  the  Claim. 

of  ,  County  of ,  «. 

and ,  each  for  himself,  and  not  one  for  the  other,  being  first  duly 


sworn  according  to  law,  deposes  and  says,  that  he  is  a  citizen  of  the  United  States,  over 

the  age  of  twenty-one  years,  and  was  present  on  the day  of ,  A,  D.  18&-, 

when  a  plat  representing  the ,  and  certified  to  as  correct  by  the  United  States 

Surveyor-General  of ,  and  designated  by  him  as  lot  No. ,  together  with  a 

notice  of  the  intention  of and to  apply  for  a  patent  for  the  mining  claim 

and  premises  so  platted,  was  posted  in  a  conspicuous  place  upon  said  mining  claim,  to 

witi  Upon ,  where  the  same  could  be  easily  seen  and  examined ;  the  notice  so 

conspicuously  posted  upon  said  claim  being  in  words  and  figures  as  follows,  to  wit : 

MOnCB  OF  TRB  ATPLICAnON  OF  .— — i>  AMD  — — •  FOB  A  inOTBD  STATBS  PATSMT. 

Notice  is  hereby  given  that  in  pursuance  of  Chapter  Six  of  Title  Thirty-two  of  the 

Revised  Statutes  of  the  United  States, and ,  claiming linear  feel 

of  the vein,  lode  or  mineral  deposit,  bearing ,  with  sur&ce  ground 

feet  in  width,  \yrag  and  being  situated  within  the  minmg  district,  county  of 

,  and  '    of ,  ha-  made  application  to  the  United  States  for  a  patent 

for  the  said'  mining  claim,  which  is  more  fully  described  as  to  metes  and  bounds  by  the 
official  plat  herewith  posted  and  by  the  field  notes  of  sun^y  thereof,  now  filed  in  the 

office  of  the  Register  of  the  District  of  Lands,  subject  to  sale  at ,  which  field 

notes  of  survey  describe  the  boundaries  and  extent  of  said  claim  on  the  swiaoe,  with 
magnetic  variation  at  — -  east,  as  follows,  to  wit : 

(Full  description  by  courses  and  distances*)  • 

the  said  mining  claim  being  of  record  in  the  office  of  the  Recorder  of ,  at » 

in  the  county  and aforesaid,  the  presumed  general  course  or  direction  of  the 

said vein,  lode  or  mineral  deposit  being  shown  upon  the  plat  posted  herewith, 

as  near  as  can  be  determined  from  present  developments ;  this  claim  being  for 

linear  feet  thereof,  together  with  the  surface  ground  shown  upon  the  official  plat  ported 
herewith,  the  said  vein,  lode  and  mining  premises  hereby  sought  to*  be  patented  being 
bounded  on  the  — —  by  the mining  claim. 
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Any  and  all  persons  claiming  adversely  the  mining  ground,  vein»  lode,  premises,  01 
any  portion  thereof  so  described,  surveyed,  platted  and  applied  for,  are  hereby  notified 
that  unless  their  adverse  claims  are  duly  filed  as  according  to  law  and  the  regulations 
thereunder  within  sixty  days  from  the  date  hereof,  with  the  Register  of  the  United  States 

Land  Office  at ,  in  the of ,  they  will  be  baned,  in  virtue  of  the 

provisions  of  said  statute. 


(Names  of  applicants.) 


Dated  on  the  ground  this day  of ,  A.  D.  i8S~. 

* 

Witness:  y*T  ^    -^         \ 

(Names  of  witnesses.) 


Subscribed  and  sworn  to  before  me  this day  of  ,  A.  D.  l88~»  and  1 

hereby  certify  that  I  consider  the  above  deponents  credible  and  reliable  witnesses,  and 
that  the  foregoing  affidavit  and  notice  were  read  by  each  of  them  before  their  signatures 
were  affixed  thereto  and  the  oath  made  by  them. 


NoTB. — ^The  notice  to  be  posted  oa  the  claim  with  the  plat  Is  given  in  the  above  form. 

FORM  9. 
Proof  that  Plat  and  Notice  Remained  Posted  on  Claim  During  Period  of  Publication. 

0/ ,  County  of ,  ss, 

,being  first  duly  sworn  according  to  law,  deposes  and  says,  that  he  is  claimant 


(and  c6-owner  with )  in  the mining  claim, mining  district, 

county,  the  official  plat  of  which  premises,  designated  by  the  Surveyor-General  as  lot 

No. ,  together  with  the  notice  of  intention  to  apply  for  a  patent  therefor,  was 

posted  thereon,  on  the  ^—  day  of  ,  A.  D.  18S-,  as  fully  set  forth  and  de- 
scribed in  the  affidavit  of and ,  dated  the day  of ,  A.  D. 

1 88-,  which  affidavit  was  duly  filed  in  the  office  of  the  Register  at  *— «  in  this  case; 
and  that  the  plat  and  notice  so  mentioned  and  described,  remained  continuously  and 

conspicuously  posted  upon  said  mming  claim  from  the  day  of ,  A.  D. 

1 88-,  until  and  including  the da^  of  — -'— ,  A.  D.  188-,  including  the 

sixty  days  period  during  which  nodce  of  said  application  for  patent  was  published  in 
the  newspaper. 

[Jurat.]  . 

(One  of  the  applicants.) 
FORM  10. 
Register's  Certificate  of  Posting  Notice  for  Sixty  Days. 

United  States  Land  Office,  at , ,  188-. 

I  hereby  certify  that  the  official  plat  of  the lode  designated  by  the  Surveyor- 
General  as  lot  No. i«as  filed  in  this  office  on  the  '     day  of  — — ,  A.  D. 

1 88-,  and  that  the  attached  notice  of  the  intention  of  — — ^  to  apply  for  a  patent  for 
the  mining  claim  or  premises  embraced  by  said  plat,  and  described  in  the  field  notes  of 
survey  thereof  filed  in  said  application,  was  posted  conspicuously  in  this  office  on  the 

day  of ,  A.  D.  188-,  and  remained  so  posted  until  the  day  of 

,  A.  D.  188-,  being  the  full  period  of  sixty  consecutive  days  during  the  period 

of  publication  as  required  by  law ;  and  that  said  plat  remained  in  this  office  during  that 
tine,  subject  to  examination,  and  that  no  adverse  claim  thereto  has  been  filed. 

,  Register, 

Noxs.F*The  notice  posted  in  the  office  should  be  attadied  to  tliis  certificate ;  a  copy  of  die  notice 
poblished  is  the  one  usually  posted*  in  the  Register*s  office* 
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FORll  If. 
Notica  for  Publication  in  Nownpnpar. 

Mining  Application  No, . 

United  States  Land  Office, ,  ,  i8^ 

Notice  is  hereby  given  that ,  whose  post  office  address  is ,  has  this  day 

filed  his  application  for  a  patent  for linear  feet  of  the mine  or  vein  bear- 
ing   ,  with  surface  ground  feet  in  width,  situated  in  mining  dis- 
trict, county  of ,  and of ,  and  designated  by  the  field  notes  and 


official  plat  on  file  in  this  office  as  lot  No.  ,  in  township ,  nu^ , 

of meridian, .    Said  lot  No. . being  described  as  follows,  to  wit : 

Beginning  at,  etc. 

Magnetic  variation  ,  containing acres. 

The  location  of  this  mine  is  recorded  in  the  Recorder's  office  of ,  in  book 

of .     The  adjoining  claimants  are 


Any  and  all  persons  claiming  adversely  any  portion  of  said mine  or  surfiue 

ground  are  required  to  file  their  adverse  claims  with  the  Register  of  tiie  United  States 
Land  Office  at ,  in  the of ,  during  the  sixty  days  period  of  pub- 
lication hereof,  or  they  will  be  barred  by  virtue  of  the  provisions  of  the  statute. 

— — ,  Register. 

FORM  19. 
Agreement  of  PuMlaher. 
The  undersigned,  publisher  and  proprietor  of  the  ,  a newspaper,  pub- 
lished at ,  county  of ,  and of ,  does  hereby  agree  to  publish 

a  notice,  dated  United  States  Land  Office,  ,  required  by  Chapter  Six  of  Title 

Thirty-two,  Revised  Statutes  of  the  United  States,  of  the  intention  of to  apply 

for  a  patent  for  his  claim  on  the  ^^— —  lode,  situated  in —  mining  district,  county 

of ,  of ,  and  to  hold  the  said  — — — —  alone  responsible  for  the  anKNtnt  due 

for  publishing  the  same.    And  it  is  hereby  expressly  stipulated  and  agreed  that  no  claim 
shall  be  made  against  the  Government  of  the  United  States,  or  its  officers  or  agents,  ibi 
such  publication. 
Witness  my  hand  and  seal  this  ■  day  of  ,  A.  D.  188-. 

Witness:  — — • 


— • 


PORM  13. 
Proof  of  Publication. 
of ,  County  of ,  «. 


Reprint    Copy    of  ^     ,  being  first  duly  sworn,  deposes  and  says,  diat  he  is 

Notice  of  Application.  J  the of  the  — — ,  a  newspaper  published  at ,  in 

— ^—  county,  in  the of ;  that  the  notice  of  the  application  for  a  patent 

for  the mining  claim,  of  which  a  copy  is  hereto  attached,  was  first  published  in 

said  newspaper,  in  its  issue  dated  the of  — — ,  1 88-,  and  was  published  in 

each  [daily  or  weekly]  issue  of  said  newspaper  for  [sixty  consecutive  days,  or  nine  con- 
secutive weeks,]  thereafter,  the  full  period  of  sixty  days,  the  last  publication  thereol 
being  in  die  issue  dated  the of  •  ,  188-. 


Snbscribed  and  sworn  to  before  me  this  ■  day  of  ,  A.  D.  188^ 

[UAL.]  1 ,  Neiteay  FtMu. 
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FORM  14. 
Attdavit  of  Five  Huodnd  OollAn  IiiiproT«m«iit. 

—  of  p  Cntniy  of ,  «. 

■  and ,  of  lawful  age,  being  first  duly  sworn  accoiding  to  law,  depose 

and  say  that  they  are  acquainted  with  the  — ^^  mining  claim  in  ■  mining  dis- 
trict, county  and  afocesaid,  for  which  ^— ^—  has  made  i4)pUcation  for  patent 

under  the  provisions  of  Chapter  Six  of  Title  Thiity-two,  Revised  Statutes  of  the  United 
States  and  that  the  labor  done  and  improvements  made  thereon  by  the  applicant  and  his 
granton  exceed  five  hundred  dollars  in  value,  and  said  improvements  consist  of  (de- 
scribe folly). 

"^■"""^^"^  ^^^^■^^■^» 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  188-. 


FORM  IS. 
Statement  of  Pees  and  Charges. 

of  ,  County  of , «. 

-,  being  first  duly  sworn  according  to  law,  deposes  and  says  that  he  is  die  appli 


cant  for  patent  for  the lode  in  ^-^^  mining  district,  county  of 

of ,  under  the  provisions  of  Chapter  Six  of  Tide  Thirty-two  of  the  Revised 

Statutes  of  the  United  States,  and  that  in  the  prosecution  of  said  application  he  has  paid 
out  the  following  amounts,  and  no  more,  viz. :  To  the  credit  of  the  Surveyor-General  s 

office,  —  dollars;  for  surveying, dollars;  for  filing  in  the  local  land  office, 

dollars;  for  publifadon  of  notice, dollars;  and  for  the  land  embraced  in 


his  claim,  — »—  dollars. 


Subscribed  and  sworn  to  before  me  this  ^—  day  of  ,  A.  D.  1S8-. 

[SSAL.]  ,  Notary  PMic, 

FORM  16. 
Proof  of  Ownership  and  PooMosion  la  Case  of  Loos  or  Absence  of  Mining  Reoorda. 

of ,  County  of ,  xx. 

,  and  ■    ,  each  for  himself,  and  not  one  for  the  other, 

being  first  duly  sworn  according  to  law,  deposes  and  says  that  he  is  a  citizen  of  the 

United  States,  over  the  age  of  twenty-one  years,  and  a  resident  of county, 

,  and  has  resided  in mining  district,  wherein  the mine  is  situated, 

since day  of ,  18—.    That  since  said  date  he  has  been  acquainted  with 

the mine,  and  with  the  possessors  and  workers  thereof.    That  said  mine  was 

located  and  has  been  possessed  and  worked  in  accordance  with  the  customs  and  usages 
of  miners  in  said  district,  and  in  conformity  with  the  rules  and  regulations  governing 
the  locadon,  holding  and  working  of  mining  claims,  in  force  and  observed  in  (he  (State) 
of  .    That  there  are  no  written  records  known  to  deponent  existing  in  said  min- 

ing district  That  affiant  is  credibly  informed  and  believes  that  the  — —  mine  was 
located  in  the  year  18 — ,  and  that  if  any  record  was  made  of  said  location,  and  of  the 
names  of  locators,  the  same  has  not  been  in  existence  for  a  long  number  of  years  past, 
and  that  by  reason  thereof  the  names  of  locators  cannot  now  be  ascertained,  and  no 
abstract  of  title  from  locators  to  the  present  owner  can  be  made.    That  the  possession 

of  applicant  and  his  predecessors  in  interest  of  said  mine  has  been  actual, 

notorious  and  continuous,  to  the  positive  knowledge  of  deponent,  since  his  residence 
in  said  mining  district,  and  that  such  possession  has  been  perfected  and  maintained  in 
conformity  with  mining  usages  and  customs,  and  has  been  acquiesced  in  and  respected 
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by  the  miners  of  said  district.  That  applicant's  right  to  the  said  —  mine  li  not  is 
litigation  within  the  knowledge  of  affiant,  and  that  no  action  or  actions  have  been  com- 
menced affecting  the  right  to  said  mine  since  his  acquaintance  therewith  (and  that  the 
time  for  the  commencement  thereof,  as  required  to  be  instituted  under  the  prorisiaiis  of 

the  Statute  of  Limitations  of  the of        ■  ■'  ,  has  long  since  elapsed).    That 

applicant  and  hb  predecessois  in  interest  have  expended  in  the  improvement,  develop- 
ment and  working  of  said  mine  a  sum  of  money  exceeding dollai>>,  as  follows, 

to  wit :  — , 


Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  188-,  and  1 

certify  that  the  aforenamed  — •  and are  credible  and  respectable  persons,  to 

whose  affidavits  full  faith  and  credit  should  be  given. 

•    [SEAL.]  . 

NoTB.— This  shoukl  b*  sworn  to  by  at  least  two  respectable  penuns. 

FORM  17. 
AAdavit  of  Citisenship. 

of ,  Cnmty  of ,  «.  • 

•,  being  first  duly  sworn  according  to  law,  deposes  and  says,  that  he  is  the 


applicant  for  patent  for mining  claim,  situated  in mining  district,  county 

of ;  that  he  is  a  native-bom  citizen  of  the  United  States,  born  in ,  county 

of ,  Slate  of » in  the  year  18 — ,  and  is  now  a  resident  of . 


Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  188-. 


NoTX.— If  the  appUcant  is  a  Baturalised  citiseai  or  has  declared  his  imention  u>  become  a  cituca, 
he  should  show  in  his  affidavit  where,  when  and  before  what  cottrt  he  was  naturalised  or  his  decUia> 
tion  was  made. 

FORM  18. 
Cortiflcate  that  No  Suit  ia  Pending. 

— ^— .  of  ,  Cotmty  of ,  ss. 

I, ,  derit  of  the  court  in  and  for  county, ,  do  hereby  certify 

that  there  is  now  no  suit  or  action  of  any  character  pending  in  said  court  involvii^  the 

right  of  possession  to  any  portion  of mining  claim,  and  that  there  has  been  no 

litigation  before  said  court  affecting  the  title  to  said  claim,  or  any  part  thereof,  for 

years  last  past,  other  than  what  has  been  finally  decided  in  favor  of . 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said  coon, 
at  my  office  in ,  this day  of ,  A.  D.  188-. 

[seal.]  ,  Clerk  of  the Conit,  — — . 

FORM  19. 
Power  of  Attorney  to  Apply  for  Patent. 
Know  all  Men  by  these  Presents,  that  we, and ,  do  hereby  con- 
stitute and  appoint as  our  attorney  in  fact,  for  us  and  in  our  names,  to  nuke 

application  to  the  United  States  for  the  entry  and  purchase  of  ceitain  Government  lancl>. 
in mining  district, county, of ,  known  as  the min- 
ing claim  and  premises;  and  to  have  the  same  surveyed,  and  to  take  any  and  all  stcpo 
that  may  be  necessary  to  procure  from  the  Government  of  tlie  United  States  a  patent  10 


.J-- 


FORMS.  535 

^  said  lands  and  premises,  granting  tke  same  to  as.  And  to  do  all  other  acts  Msp^- 
tabling  to  the  said  survey  and  entiy  aloresaid  as  we  ounelves  oouid  do  by  oar  own  act 
and  in  our  own  proper  person. 

In  witness  whereof  We  have  hereunto  set  our  hands  and  afiixed  oar  seals  tiie  — — 
day  of —^ ,  A.  D.  18&-. 


of ,  C^mUy  of ,  ss. 

On  this day  of ,  A.  D.  188-,  before  me, ,  a  Notary  Public  in 

and  for  the ,  county  of ,  personally  appeared ,  known  to  me  to  be 

the  same  person  whose  name  subscribed   to  the  foregoing  instrument,  and 

acknowledged  to  me  that executed  the  same. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my  official  seal  at  my 
office,  the  day  and  year  in  this  certificate  first  above  written. 

[SKAL.]  ,  Notary  PubHe. 

FORM  ao. 

Proof  that  ao  Known  Voia  Badats  in  a  Placer  Mining  Claim. 

of ,  County  of ,  ss, 

and ,  of  the  said  county  and ,  being  first  duly  sworn,  each  for 

himself,  deposes  and  says,  that  he  is  well  acquainted  with  the placer  mining 

claim,  embracing ,  situated  in  the mining  district,  in  the  county 

of ,  and of ,  owned  and  worked  by ,  i^plicant  for  United 

States  patent;  that  for  many  years  he  has  resided  near,  and  often  been  upon  the  said 
mining  premises,  and  that  no  known  vein  or  veins  of  quartz  or  other  rock  in  place, 
bearing  gold,  silver,  cinnabar,  lead,  tin  or  copper,  exist  on  said  mining  claim,  or  on  any 
part  thereof,  so  far  as  he  knows,  and  he  verily  beUeves  that  none  exist  thereon.  And 
farther,  that  he  has  no'  interest  whatever  in  the  said  placer-mine  of  . 

Subscribed  and  sworn  to  before  me  this  ■  day  of  ,  A.  D.  l8&-. 


Nora.— In  case  any  known  minea  exist  within  the  exterior  boundaries  of  the  plaoer-daim,  the 
of  sudi  known  veins  should  be  given. 

FORM  SI.     . 
Protaat  and  Adversa  Claim. 

United  States  Land  Office, of 


In  the  matter  of  the  application  of ,  for  a  United  States  patent  for.the 


lode  or  minii^  claim  and  (he  land  and  premises  appertaining  to  said  mine,  sitnaied  in 
the mining  district,  in  —  county,  ^^—  of . 

To  the  Rtgiiter  and  Receiver  of  tke  Umied  States  Land  Office  at ,  and  to  tke 

above-named  applicants  for  patent  for  tke lode. 

You  are  hereby  notified  that of  the  city  of ,  county  of ,  and 

of ,  and  a  citisen  of  the  United  States  of  America,  is  the  lawful  owner, 

and  entitled  to  the  possession  of hundred  feet  of  the  said lode  or  mine 

described  in  said  application,  as  shown  by  the  diagram  posted  on  said  daim,  and  the 
copy  thereof  filed  in  the  land  office  with  said  application,  and  as  such  owner  this  con- 
testant, the  said ,  does  protest  against  (he  issuing  of  a  patent  thereon  to  said 

applicant,  and  does  disputb  and  contest  the  right  of  said  applicant  therefor. 

And  this  contestant  does  present  the  nature  of  his  adverse  daim,  and  does  fully  set 
forth  the  same  in  the  affidavit  hereto  attached,  marked  Exhiint  A,  and  the  further  ex- 
hibits thereto  attached,  and  made  part  of  said  affidavit 
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The  said --^  therefore  respectfally  asks  the  said  Register  and  ReoeiTer  that  all 

further  proceedings  in  the  matter  be  stayed,  until  a  final  settlement  and  adjudication  of 
the  rights  of  this  contestant  can  be  had  in  a  court  of  competent  jurisdiction. 

(Place  and  Date.)  . . 

EXHIBIT  A. 
of ,  County  of ,  «f. 

,  being  first  duly  sworn,  deposes  and  says,  that  he  is  a  citizen  of  the  United 

States,  bom  in  the  State  of ,  and  is  now  residing  in ;  that  he  is  the  con- 
testant and  protestant  named  in,  and  who  subscribed  the  notice  and  protest  hereto  an- 
nexed.    Afiiant  further  says  that  he  is  the  owner  by  purchase  and  in  the  possession  of 

the  (adverse)  lode  or  vein  of  quartz  and  other  rock  in  place,  bearing and  other 

metals.     That  the  said  lode  is  situated  in  the mining  district, county, 

of . 

[  The  history  of  the  lode  should  be  given  in  full;  for  instance^  as  follows  .*] 

This  afiiant  fiirther  says,  that  on  the  day  of  location  the  premises  hereinafter  described 
were  mineral  lands  of  the  public  domain,  and  entirely  vacant  and  unoccupied,  and  were 
not  owned,  held,  or  claimed  by  any  person  or  persons  as  mining  ground  or  otherwise, 
and  that  while  the  same  were  so  vacant  and  unoccupied,  and  unclaimed,  to  wit : 

On  the day  of ,  i8 — ,  (name  locators,)  each  and  all  of 

them  being  citizens  of  the  United  States,  entered  upon  and  explored  the  premises,  dis- 
covered and  located  the  said lode,  and  occupied  the  same  as  mining 

claims.     That  the  said  premises  so  located  and  appropriated  consist  of 

feet  in  a erly  direction,  and feet  in  a eriy  direction, 

as  will  fully  appear  by  reference  to  the  notice  of  location,  a  duly  certified  copy  whereof 
is  hereunto  annexed,  marked  Exhibit  B,  and  hereby  made  a  part  of  this  affidavit     Tliat 

the  locators,  after  the  discovery  of  the  said lode,  drove  a  stake  on  said  lode  on 

the  discovery  claim,  erected  a  monument  of  stone  around  said  stake,  and  placed  thereon 
a  written  notice  of  location  describing  the  claim  so  located  and  appropriated,  giving  the 
names  of  the  locators  and  quantity  taken  by  each,  and  after  doing  all  the  acts  and  per- 
forming all  the  labor  required  by  the  laws  and  regulations  of  said mining  district 

and  territory  of ,  the  locators  of  said  lode  caused  said  notice  to  be  filed  and  re- 
corded in  the  proper  books  of  record  in  the  Recorder's  office  in  said  district  on  the 
day  of ,  i8 — . 

Affiant  further  says,  that  the  said  locators  remained  continuously  in  possession  of  said 

lode,  working  upon  the  same,  and  within months  from  the  date  of  said  location 

had  done  and  performed  work  and  labor  on  said  location  in  mining  thereon  and  devel- 
oping the  same,  more  than days  work,  and  expended  on  said  location  more  than 

hundred  dollars,  and  by  said  labor  and  money  expended  upon  the  said  mining 

location  and  claim,  had  developed  the  same  and  extracted  therefrom  more  than 

tons  of  ore. 

And  affiant  further  says,  that  said  locators,  in  all  respects,  complied  with  every  custom, 
rule,  regulation,  and  requirement  of  the  mining  laws,  and  every  rule  and  custom  estab- 
lished and  in  force  in  said mining  district,  and  thereby  became  and  were  owners 

(except  as  against  the  paramount  title  of  the  United  States)  and  the  rightful  possessois 
of  said  mining  claims  and  premises. 

And  this  affiant  further  says,  that  said  locators  proved  and  established  to  the  satisiSu:- 

tion  of  the  Recorder  of  said mining  district  that  they  had  fully  complied  with 

all  the  rules,  customs,  r^;ulations,  and  requirements  of  the  laws  of  said  district,  and 
thereupon  the  said  Recorder  issued  to  the  locators  of  said lode,  certificates  con- 
firming their  titles  and  rights  to  said  premises. 
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That  the  said  lode  was  located  and  worked  bf  die  aaid  locators  as  tenants  in  commoni 
and  they  so  oontintted  in  the  rightfol  and  undispiited  possession  thereof  from  the  time 

of  said  location  until  on  or  about  the  —  day  of ,  A.  D.  i8 — ,  at  which  time  the 

said  locators  and  owners  of  said  lode  formed  and  organized  under  the  laws  of  the  State 

(or  Territory)  of ,  and  incorporated  under  the  name  of  the  " /'  and  on  tlie 

day  of ,  A.  D.  i8 — ,  each  of  the  locators  of  said  lode  conveyed  said  lode 

and  each  of  their  rights,  tides,  and  interest  in  and  to  said  lode,  to  said  " mining 

company.** 

On  the  said day  of ,  i8 — ,  the  said  company  entered  into  and  upon 

said lode,  and  was  seized  and  possessed  thereof  and  every  part  and  parcel  of  the 

same,  and  occupied  and  mined  thereon  until  the day  of ,  l8— ,  at  which 

time  the  said mining  company  sold  and  conveyed  the  same  to  this  affiant,  which 

said  several  transfer  and  conveyances  will  fully  appear,  by  reference  to  (he  abstract  of 
title  and  paper  hereto  attached,  marked  Exhibit  D,  and  made  a  part  of  this  affidavit 

[^Ih  cast  of  individual  transfers,  "^ 

And  this  affiant  further  says,  that  the  said  ,  who  located  claim  ^—  north 
westerly  of  the  said    ■  lode,  and  the  said ,  who  located  claim  ■  north- 

westerly thereon,  was  seized  and  in  possession  of  said  claims,  and  occupied  and  mined 
thereon  until  the  ^—  day  of  ,  i8—,  at  which  ^*me  the  said  and    i 

sold  and  conveyed  the  same  to ,  and  thereupon  the  said  — ^—  was  seized  and 

possessed  of  said  mining  claims  and  locations,  and  occupied  and  mined  thereon  until  the 

— —  day  of  ,  1 8 — ,  at  which  time  the  said sold  and  conveyed  the 

same  to  this  affiant,  as  will  fully  appear  by  reference  to  the  abstract  of  title  and  paper 
hereto  attached,  marked  Exhibit  D,  and  which  this  affiant  hereby  makes  a  part  of  this 
his  affidavit. 

Affiant  further  says,  that  he  is  now  and  has  been  m  the  occupation  and  possession  of 
the  said lode  since  the day  of ,  i8 — ,  and  that  said  lode  and  min- 
ing claims  were  located,  and  the  title  thereto  established,  several before  said 

(applied  for) lode  was  located. 

Affiant  further  says,  that  said lode,  as  shown  by  the  notice  and  diagram  posted 

on  said  claim,  and  the  copy  thereof  filed  in  the  United  States  Land  Office  at  said  -.— i..- 
with  said  application  for  a  patent,  crosses  and  overlaps  said  — ^—  lode,  and  embraces 

about hundred  feet  in  length  by hundred  feet  in  Mridth  of  the  said 

lode,  the  property  of  this  affiant,  as  fully  appears  by  reference  to  the  diagram  or  map 
duly  certified  by ,  United  States  Deputy  Surveyor,  hereto  attached,  marked  Ex- 
hibit C,  and  which  diagram  presents  a  correct  description  of  the  relative  locations  of  the 
said  (adverse)  lode,  and  of  the  pretended  (applied  for)  '.ode. 

Affiant  further  says,  that  he  is  informed  and  believes  that  said  applicant  for  patent 
well  knew  that  affiant  was  the  owner  in  possession  and  entitled  to  the  possession  of  so 
much  of  said  mining  ground  embraced  within  the  survey  and  diagram  of  said  applica- 
tions, as  IS  hereinbefore  stated,  and  that  this  affiant  is  entitled  to  all  the and  other 

metal  in  said  (adverse)  lode,  and  all  that  may  be  contained  within  a  space  of  — ^—  feet 
on  each  side  of  said  (adverse)  lode. 

And  affiant  further  says,  that  this  protest  is  made  in  entire  good  faith,  and  with  the 
sole  object  of  prptecting  the  legal  rights  and  property  of  this  affiant  in  the  said  (adverse) 

lode  and  mining  premises. 

^™^"^~^""  ^^^"■^'■"» 

Subscribed  and  sworn  to  before  me  this  —  day  of ,  A.  D.  18S-. 
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t'%  CMKnwwuLvm. 

Od  the  diagram  marked  Eadubit  Q  the  Surveyor  must  oertiiy  in  effect,  as  follows  s 

I  hereby  certify  that  the  above  diagram  correctly  represents  the  conflict  ^U'""^  to 

exist  between  the  •< and lodes,  as  actually  surveyed  by  me.    And  I  further 

certify,  that  the  value  of  the  labor  and  improvements  on  die  (adverse)  lode,  exceeds  Ave 

hnndred  dollars,  and  said  improvements  consist  of  (state  in  full). 

(Pkuse  and  Date.) 

,  C/.  S,  Deputy  Surifiyer. 

FORM  M.^ 
Tunnel  Claim— Zx>cation  Certificate. 

Know  all  men  by  these  presents,  that  the  undersigned,  citizens  of  the  United  States, 

have  this day  of ,  18S-,  claimed  by  right  of  location,  a  tunnel  claim,  for 

the  purpose  of  discovering  and  working  veins,  lodes  or  deposits  on  the  line  thereof 
[cutting  the lode,  and  working  the lode].  Said  tunnel  claim  is  situ- 
ated in  the mining  district,  county  of  ,  State  of ,  and  the  location 

and  bounds  of  said  tunnel  are  staked  on  the  sor&oe  at  the  place  of  commencement  and 
termination  thereof,  as  well  as  along  the  line  thereof.  Said  claim  is  more  paiticnlaify 
described  as  follows :  [Describe  the  commencement  emd  termimatian  by  reference  te 
natural  objects  and  permanent  mcnmmentst  and  the  line  by  courses  and  distances^ 

Dated ,188-..  ^ 

Locator, 

FORM  33. 

Power  of  Attorney  to  Ix>cate  and  Bell. 

Know  all  men  by  these  presents,  that  we,  the  undersigned  \names\  ,  dtizens 

of  the  United  States,  have  made,  constituted  and  appointed  A.  B.  \some  third  persen^ 

who  will  locate  and  stahe"},  our  true  and  lawful  attorney  for  us,  and  in  our  names  to 

locate,  stake  and  record  for  us  each  lode  claims  and  placer  mining  groond  in  the , 

— —  county, of ,  and  having  located  the  same,  to  bargain,  sell,  grant, 

release  and  convey  the  same,  entire  or  in  separate  parcels,  to  make  proper  deeds,  seal, 

acknowledge  and  deliver  the  same  to  such  persons  as  our  attorney  may  desire ;  hezeby 

ratifying  and  confirming  all  lawful  acts  done  by  our  said  attorney  by  virtue  hereof. 

Witness  our  hands  and  seals,  this  ■  day  of ,  iS — . 

[Names.'] 
— —  0/ ,  County  of  ,  ss. 

On  this  day  of ,  18 — ,  before  me in  and  for  the  oonntjr  and 

State  aforesaid,  appeared personally  known  to  me  as  the  persons  whose  names 

are  subscribed  to  the  foregoing  power  of  attorney,  and  acknowledged  the  execution 
thereof  as  their  free  act  and  deed,  for  the  purposes  therein  mentioned. 

Given  under  my  hand  and seal  the  day  and  year  above  written. 


FORM  «4* 
Notice  of  Right  to  Water. 

Hie  undersigned  claims  the  water  running  in  this stream  to  the  extent  of 

inches  for  mining  purposes,  to  be  conveyed  by  (ditch  or  flume)  from  tfab  point 


to  the placer  claim. 

Dated ,  18—.  -: , 

Locator. 

NoTB— ThU  notice  is  to  be  potted  near  the  outlet,  and  the  fcDoiriiv  fbm  k  to  be  duly  leuwded  ii 
the  district  or  county  Recorder's  office, 

*  Forms  23,  23,  94,  95,  96,  97,  and  98,  are  from  Carpenter's  Mining  Code,  slightly  modified. 
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FORM  •$, 
Pre-emption  of  Right  of  Way  for  Ditch  and  Location  of  Water. 

To  whom  these  presents  may  concern,  know^  ye,  that  I» »  of  the  county  of 

-,  in  the  State  of ,  a  citizen  of  the  United  States,  do  hereby  declare  and 


publish  as  a  legal  notice  to  all  the  world,  that  I  claim,  and  have  a  valid  right  to  the 
occupation,  possession  and  enjoyment  of  all  and  singular,  that  tract  or  parcel  of  land 

lying  and  being  in  the  county  of ,  in  the  State  of ,  for  the  exclusive  right 

of  way  for  the  purpose  of  constructing  a  flume  or  water  ditch  from stream  to 

placer  claim,  more  particularly  desoribed  as  follows :    Commencing  [^ktre  di- 

scribe  the  exact  route  for  ditch  orJlume,'\ 

I  also  claim,  and  have  a  valid  right  to  the  enjoyment  and  use  of  — -*—  inches  of 
water  from  said  stream  for  mining  purposes,  to  be  conveyed  through  such  flume  or  water 
ditch  to  said  cUim,  together  with  all  and  singular,  the  hereditaments  and  eppurtenances 
thereunto  belonging,  or  in  any  wise  appertaining. 

Witness  my  hand  and  seal  this  — —  day  of  — — ,  A.  D.  i8— • 


Notice  posted  on  the  stream ,  1 8 — . 

Ditch  commenced  at  claim  or  at  stream  ,  1 8 — . 

of  ,  County  of ,  «. 


\NamtJ\ 


On  this  day  of ,  i8 — ,  before  me,  a  — ^—  in  and  for  the  county 

aforesaid,  in  the  State  aforesaid,  personally  appeared ,  to  me  personally  known 

to  be  the  person  who  executed  the  foregoing  written  instrument,  and  acknowledged  that 
he  executed  the  same  for  the  uses  and  purposes  therein  set  forth.  « 

Witness  my  hand  and  official  seal.  '. 

FORM  a6. 
Mining  Deed. 

This  indkmture,  made  the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ei^ty..  between ,  of  the  county  of , 

and  — — .  of ,  party  of  the  first,  and ,  of  the  county  of  , 

and  —  of ,  party  of  the  second  part  j 

fVitnesseth,  That  the  said  party  of  the  first  part,  for  and  in  consideration  of  the  sum 

of dollars,  lawful  money  of  the  United  States  of  America,  to  him  in  hand  paid 

by  the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged,  hath 
granted,  bargained,  sold,  remised,  released,  and  forever  quit-claimed,  and  by  these 
presents  does  gnmt,  bargain,  sell,  remise,  release,  and  forever  quit-claim,  unto  the  said 

party  of  the  second  part,  his  heirs  and  assigns,  the lode,  as  located,  surveyed, 

recorded,  and  held  by  said  party  of  the  first  part,  situated  in  mining  district, 

— ^-^  county,  ,  together  with  all  the  dips,  spurs,  and  angles,  and  also  all  the 

metals,  ores,  gold  and  silver-bearing  quartz,  rock  and  earth  therein,  and  all  the  rights, 
privileges,  and  franchises  thereto  incident,  appendant  and  appurtenant,  or  therewith 
usually  had  and  enjoyed ;  and  also,  all  and  singular  the  tenements,  hereditaments,  and 
appurtenances  thereunto  belonging,  or  in  any  wise  appertaining,  and  the  rents,  issues, 
and  profits  thereof;  and  also,  all  the  estate,  right,  title,  interest,  property,  possession, 
claim  and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  the  first 
party  of,  in  or  to  the  said  premises,  and  every  part  and  parcel  thereof,  with  the  apport^' 


To  have  and  to  held,  all  and  singular,  the  said  premises,  together  with  the  appurte- 
nances and  privileges  thereto  incident,  unto  the  said  party  of  the  second  part,  his  heirs 
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and  assigns  forever.  In  witness  whereof,  the  said  party  of  the  first  part  has  hereunto 
set  his  hand  and  seal  the  day  and  year  first  above  written. 

[seal.]  . 

of , County^  ss, 

I,  Richard  Roe,  a  Notary  Public  in  and  for  said  county,  in  the  State  aforesaid,  do 

hereby  certify  that ■. ,  personally  known  to  me  to  be  the  person  whose 

name  is  subscribed  to  the  annexed  deed,  appeared  before  me  this  day  in  person,  and 
acknowledged  that  he  signed,  sealed  and  delivered  the  said  instrument  of  writing  as  his 
free  and  voluntary  aa,  for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  official  seal,  this : —  day  of ,  A.  D.  188-. 

[SEAL.]  Richard  Roe,  No/ary  PubUc. 

FORM  a7. 
Title  Bond  to  Mining  Property. 

Know  all  men  by  these  presents,  that  I,  John  W.  Newton,  party  of  the  first  part,  of 
the  county  of  Lake,  and  State  of  Colorado,  am  held  and  firmly  bound  unto  William  H. 
Hunt,  party  of  the  second  part,  of  the  county  of  Lake,  and  State  of  Colorado,  in  the 
penal  sum  of  ten  thousand  dollars,  lawful  money  of  the  United  States,  to  the  payment 
of  which  the  party  of  the  first  part  hereby  binds  himself,  hj^  heirs,  executors,  and  ad- 
ministrators. Witness  his  hand  and  seal  this  20th  day  of  July,  1880.  The  conditions 
of  the  foregoing  obligations  are  such,  that  whereas,  the  above  bounden  party  of  the  first 
part,  in  consideration  of  the  sum  of  five  dollars,  in  hand  paid,  has,  on  the  day  and  year 
aforesaid,  agreed  to  sell  to  the  party  of  the  second  part  the  following  described  mining 
property,  viz :  An  undivided  one-eighth  interest  in  and  to  the  Gilt  Edge  lode  claim,  as 
located,  surveyed,  recorded,  and  held,  situate,  lying  and  being  in  California  Mining 
District,  Lake  county,  Colorado,  together  with  all  and  singular,  the  improvements,  here- 
ditaments, and  appurtenances  thereto  belonging,  or  in  any  wise  appertaining,  for  the 
sum  of  five  thousand  dollars,  to  be  paid  at  the  times  and  in  the  manner  following,  viz : 
One  thousand  dollars  on  or  before  August  ao,  1880 ;  one  thousand  dollars  on  or  before 
September  20,  1880 ;  and  three  thousand  dollars  on  or  before  October  20,  1880;  which 
sums  of  money  are  to  be  paid  to  the  parly  of  the  first  part,  in  person,  or  by  depositing  the 
same  to  his  credit  at  the  Vermont  National  Bank  of  St.  Albans,  at  the  times  aforesaid, 
and  time  shall  be  of  the  essence  of  these  conditions.  And  in  case  of  fiulure  of  the  party 
of  the  second  part,  or  his  assigns,  to  make  either  of  said  payments  at  the  times  mentioned, 
such  sum  or  sums  as  may  have  been  paid  hereunder,  shall  be  forfeited  U>  and  retained 
by  the  party  of  the  first  part,  as  a  penalty  and  for  liquidated  damages,  and  notice  of  for- 
feiture is  hereby  expressly  waived,  and  also  all  right,  demand  or  claim  for  the  balance 
or  any  of  said  sum  of  five  thousand  dollars,  is  hereby  expressly  waived  by  the  party  of 
the  first  part.  The  party  of  the  first  part,  his  heirs,  executors,  administrators,  and  as- 
signs, shall  on  the  20th  day  of  October,  1880,  or  at  any  time  before,  upon  payment  of 
said  sums  of  money  hereinbefore  mentioned,  make,  execute,  and  deliver  to  the  party 
of  the  second  part,  or  to  such  person  or  persons  as  he  shall  designate,  good  and  soffident 
deed  or  deeds  of  all  of  the  above  described  property,  conveying  a  clear  and  perfect  title 
(except  the  fee  simple  title  of  the  United  States),  free  from  all  incumbrances,  with  a 
covenant,  that  the  annual  expenditure  has  been  made  thereon  as  required  by  law.  Now, 
if  the  party  of  the  second  part  shall  &ii  to  pay  the  sum  or  sums  of  money  as  heieinbefoce 
provided,  and  if  the  party  of  the  first  part  shall  ftutfafully  perform  the  covenants  herein 
set  forth,  then  this  obligation  shall  be  null  and  void;  otherwise,  to  be  and  reasain  in 
full  force  and  effect. 

[seal.]  John  W.  Newtom. 

5/a/lr  of  Colorado^  Lake  county^  ss. 
Be  U  known.  That  on  this  20th  day  of  July,  1880,  before  me,  personally  came  John 
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W.  Newton,  to  me  known  as  the  person  described  in,  and  who  executed  the  foregoing 
instrument  in  writing,  and  acknowledged  the  execution  thereof  to  be  his  free  act  and 
deedf  for  the  uses  and  purposes  therein  mentioned. 
Witness  my  hand  and  official  seal. 

[seal.]  Alex.  G.  Watson,  Notary  Public, 

FORM  a8. 
Btcrow  Agreement. 

The  inclosed  deed  of  the lode  is  hereby  placed  in  the Bank  of , 

in  escrow.    If  A.  B.  shall  place,  or  cause  to  be  placed  to  the  credit  of  C.  D.  and  E.  F., 

in  said  ——  bank  of  — ,  on  or  before ,  188-,  the  full  sum  of dol- 

lais,  then  and  in  that  case  the  said  bank  is  hereby  authorized  to  deliver  the  inclosed 
deed  to  A.  B.,  or  his  order.    In  case  the  said  A.  B.  shall  not  place,  or  cause  to  be 

placed,  to  the  credit  of  said  C.  D.  and  £.  F.,  in  said  bank,  the  full  sum  of dollars, 

on  or  before  ,  1 88-,  then  the  said  bank  is  hereby  authorized  to  deliver  the  in- 

dosed  deed  to  the  said  C.  D.  and  £.  F.,  or  their  joint  order. 

(Signed)  C.  D. 

E.  F. 
A.  B. 
— : ,  188-,  (PUce  and  date). 

NoTB.— When  the  option  for  the  purchase  of  a  mine  is  desired  by  a  third  party,  it  is  the  saliest  and 
best  plan  for  the  mine  owner  to  put  a  deed  m  tscrow.  It  saves  incumbering  of  the  record,  and  any 
questions  that  might  arise  concerning  the  payment  of  money.  The  deed  should  be  a  warranty,  quit- 
claim, or  mining  deed,  wim  agreed,  fully  executed  and  acknowledged,  ready  for  delivery,  put  ii.  a  sealed 
envelope,  and  placed  in  some  bank,  or  left  with  some  responsible  person,  with  an  agreement  written 
upon  the  envelope,  as  above. 

FORM  29. 
Mining  Lease.* 

This  Indenture,  made  this day  of ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  eighty ,  between lessor  and lessee  or 

tenant;  IVitnesseih,  That  the  said  lessor  for  and  in  consideration  of  the  rents,  royalties, 
covenants  and  agreements  hereinafter  reserved,  and  by  the  said  lessee  to  be  paid,  kept  and 

performed, granted,  demised  and  let,  and  by  these  presents  do  grant,  demise 

and  let  unto  the  said  lessee,  all  the  following  described  mine  and  mining  property, 

situated  in mining  district,  county  of  — — , of ,  to  wit :    (Here 

description  of  property.)     Together  with  the  appurtenances to  have  and  to  hold 

unto  the  said  lessee  or  tenant  for  the  term  of from  the  date  hereof,  expiring  at 

noon  on  the day  of ,  A.  D.  188-,  unless  sooner  forfeited  or  detennined 

through  the  violation  of  any  covenant  hereinafter  against  the  said  tenant  

reserved. 

And  in  consideration  of  the  said  demise,  the  said  lessee  does  covenant  and  agree  with 
jaid  lessor  as  follows,  to  wit : 

To  enter  upon  said  mine  or  premises  and  work  the  same  mine  fashion,  in  manner 
necessary  to  good  and  economical  mining,  so  as  to  take  out  the  greatest  amount  of  ore 
possible,  with  due  regard  to  the  safety,  development  and  preservation  of  the  said  prem- 
ises as  a  workable  mine. 

(Here  insert  special  covenants  for  dead  work,  etc.) 

*  From  Morrison's  Mining  Rights  in  Colorado. 

Nora. — ^The  covenants  of  a  mining  leue  are  peculiar,  and  cannot  be  too  particulariy  stated  in  the 
instrument.    If  for  more  than  one  year,  it  should  be  in  writing,  and  recorded. 

Instead  of  a  lease  a  license  may  be  granted.  The  distinctions  between  a  lease  and  a  lioeaM  am 
technical,  but  important. 

A  license,  usually,  is  not  exclusive,  and  invesu  no  property  in  the  mineral  until  severed,  Worit 
done  for  lessees  cannot  subject  the  ground  to  a  miner's  lien. 
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To  work  and  mine  said  premises  as  aforesaid  steadily  and  continuously  from  the 

date  of  this  lease :  and  that  any  failure  to  work  said  premises  with  at  least 

persons  employed  underground  for  the  space  of consecutive  days  may  be  con- 
sidered a  violation  of  this  covenant. 

To  well  and  sufficiently  timber  said  mine  at  all  points  where  proper,  in  accord- 
ance with  good  mining ;  and  to  repair  all  old  timbering  wherever  it  may  become 
necessary. 

To  allow  said  lessor  and agents  to  enter  upon  and  into  all  parts  of  said  mine 

for  the  purpose  of  inspection,  with  use  of  all  passages,  ropes,  windlass,  ladder-ways, 
and  all  other  means  of  ingress  and  egress  for  such  purpose. 

To  not  assign  this  lease,  or  any  interest  thereunder,  and  to  not  sublet  the  said  prem- 
ises or  any  part  thereof,  without  the  written  assent  of  said  lessor,  and  to  not  allow  any 
person  or  persons  except  the  said  lessee  and workmen  to  take  or  hold  posses- 
sion of  said  premises  or  any  part  thereof  under  any  pretence  whatever. 

To  occupy  and  hold  all  cross  or  parallel  lodes,  dips,  spurs,  feeders,  crevices  or  min- 
eral deposits  of  any  kind,  which  may  be  discovered  in  working  under  this  lease,  or  in 

any  tunnel  run  to  intersect  said lode,  or  by  the  said  lessee  or  any  person  or 

persons  under ,  in  any  manner  at  any  point  within feet  of  the  centre  line 

of  said  lode,  as  the  property  of  said  lessor ;  with  privilege  to  said  lessee  of  working 
the  same  as  an  appurtenance  of  said  demised  premises,  during  the  term  of  this  lease ; 
and  to  not  locate  or  record  the  same,  or  allow  the  same  to  be  located  or  recorded,  ex- 
cept in  the  name  of  said  lessor. 

To  keep  at  all  times  the  drifts,  shafts,  tunnels,  and  other  passages  and  workings  of 
said  demised  premises,  thoroughly  drained  and  clear  of  loose  rock  and  rubbish  of  all 
kinds. 

To  pay  and  deliver  to  said  lessor  as  royalty, of  all  ore  to  be  extracted  from 

said  premises  during  said  term,  of  like  assay  to  that  retained  by  said  lessee,  delivered 

at  as  soon  as  mined,  without  offset,  deduction,  or  charge  whatever,  except 

lessor's  proportion  for  packing. 

To  deliver  up  to  said  lessor  the  said  premises,  with  the  appurtenances  and  all 

improvements in  good  order  and  condition,  with  all  shafts  and  tunnels  and 

othei  passages  thoroughly  clear  of  rubbish  and  drained,  and  the  mine  in  all  points 
ready  for  immediate  continued  working  (accidents  not  arising  from  negligence  alone 

excusing),  without  demand  or  further  notice,  on  said  day  of ,  A.  D. 

1 88-,  at  noon  or  at  any  time  previous,  upon  demand  for  forfeiture. 

And  finally,  upon  the  violation  by  said  lessee,  or  any  person  under ,  of  any 

covenant  or  covenants  hereinbefore  reserved,  the  term  of  this  lease  shall,  at  the  option 
of  said  lessor,  expire,  and  the  same  and  said  premises  with  the  appurtenances  shall 

become  forfeit  to  said  lessor :  and  said  lessor  or agent  may  thereupon,  after 

demand  of  possession  in  writing,  enter  upon  said  premises  and  dispossess  all  persons 
occupying  the  same,  with  or  without  force,  and  with  or  without  process  of  law ;  or  at 
the  option  of  said  lessor,  the  said  tenant  and  all  persons  found  in  occupation  may  be 
proceeded  against  as  trespassers  from  the  beginning  of  said  term  both  as  to  realty  and 
the  ore  served  therefrom ;  or  as  guilty  of  unlawful  detainer. 

Eliach  and  every  clause  and  covenant  of  this  Indenture  shall  extend  to  the  heirs, 
executors,  and  administrators  of  all  parties  hereto :  and  to  the  assigns  of  said  lessor: 
and  as  said  lessor  may  elect,  to  the  assigns  of  said  lessee. 

In  ftfiiness  whereof ^  The  said  parties,  lessor  and  lessee,  have  hereonto  set  their 
hands  and  seals. 

.  .  [SXAI.] 
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Incorpomtton  and  By-Laws. 

CerHficate  of  Incorporation  of  Chrysolite  Silver  Mining  Company, 

State  of  New  York,  City  and  County  of  New  York,  ss,  .• 

We,  Horace  A.  W.  Tabor,  Drake  De  Kay  and  Henry  C.  Gardiner,  citizens  of  the 
United  States,  and  a  majority  of  whom  are  citizens  of  the  State  of  New  York,  hereby 
associate  together  for  the  purpose  of  creating  a  corporation  under  the  laws  of  the  State 
of  New  York,  authorizing  the  formation  of  corporations  for  mining  and  other  purposes, 
.and  in  compliance  with  the  provisions  of  said  laws  we  do  hereby  state  and  certify : 

J*'irst.  That  the  corporate  name  of  this  company  is  and  shall  be  the  Chrysoute 
Silver  Mining  Company. 

Second.  That  this  company  is  focmed  for  the  sole  purpose  of  mining  the  ores  and 
minerals  contained  in  die  mines  known  as  the  Chrysolite,  Carbomfeious,  Little  Eva, 
Vulture,  Kit  Carson,  All  Right,  Fairview,  Pandora,  Colorado  Chief,  Solid  Muldoon, 
Sliver  and  Eaton,  and  no  otiieis,  situated  in  the  California  Mining  District,  Lake  County, 
State  of  Colorado,  and  separating  the  metals  from  such  ores  and  minerals.  The  said 
company  shall  have  power  to  purchase  the  said  mines,  to  wit :  The  said  Chrysolite, 
Carboniferous,  Little  Eva,  Vulture,  Kit  Carson,  All  Right,  Fairview,  Pandora,  Colorado 
Chief,  Solid  Muldoon,  Sliver  and  Eaton,  and  to  issue  full-paid  stock  in  payment 
therefor. 

Third,  That  the  amount  of  capital  stock  of  this  company  is  and  shall  be  ten  million 
dollars,  divided  into  two  hundred  thousand  shares  of  the  par  value  of  fifty  dollars  each. 

Fourth,  That  the  existence  of  the  company  shall  continue  for  the  term  of  fifty  years. 

Fifth,  That  the  number  of  trustees  who  shall  manage  the  concerns  and  business 
affairs  of  said  company  is  and  shall  be  eleven,  and  John  P.  Jones,  Daniel  S.  Appleton, 
(Jlysses  S.  Grant,  Junior,  Henry  A.  V.  Post,  William  Borden,  Horace  A.  W.  Tabor, 
William  S.  Nichols,  Leonidas  M.  Lawscm,  Edward  B.  Dorsey,  Arthur  Sewell,  and 
Charles  A.  Whittier,  are  the  names  of  the  persons  who  shall  be  the  trustees  of  said  com- 
pany for  the  first  year,  and  all  of  whom  are  citizens  of  the  United  States,  and  a  majority 
citizens  and  residents  of  the  State  of  New  York. 

Sixth,  That  the  principcd  office  and  place  of  business  of  said  company  shall  and  is  to 
be  located  in  the  City  and  County  of  New  York,  State  of  New  York;  but  the  mining 
operations  and  the  separation  of  the  metals  from  the  ores  are  to  be  carried  on  out  of  the 
State  of  New  York,  viz. :  In  the  County  of  Lake,  State  of  Colorado,  and  elsewhere  ii 
said  State. 

In  witness  whereof  wt  have  hereto  set  our  hands  and  seals  this  twenty-ninth  day  . 
September,  one  thousand  eight  hundred  and  seventy-nine. 

(Signed,)  H.  A.  W.  TABOR,  [seal.] 

DRAKE  DE  KAY,  [seal,] 

HENRY  C.  GARDINER.        [seal.] 


State  of  New  York,  City  and  County  of  New  York,  ss.  : 

On  this  30th  day  of  September,  1879,  before  me  personally  came  Horace  A.  Mr. 
Tabor,  Drake  De  Kay  and  Henry  C.  Gardiner,  to  me  known,  and  known  to  me  to  be 
the  individuals  described  in  and  who  executed  the  foregoing  certificate,  and  severally 
acknowledged  that  they  executed  the  same  for  the  uses  and  purposes  therein  mentioned. 

(Signed,)  WILLIAM  H.  CLARKSON, 

[SEAL.]  Notary  Public  for  New  York  County,  N  K 
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StcUe  of  New  York^  City  and  Couniy  of  New  York,  ss,  : 

I,  Hubert  O.  Thompson,  Clerk  of  the  said  City  and  County,  and  Qerk  of  the  Supreme 
Court  of  said  State  for  said  County,  do  certify  that  I  have  compared  the  preceding  with 
the  original  certificate  of  incorporation  of  the  Chrysolite  Silver  Mining  Company  on  file 
in  my  office,  and  that  the  same  is  a  correct  transcript  therefrom,  and  of  the  whole  of 
said  original,  endorsed,  filed  3d  October,  1879. 

In  witness  whereof  I  have  hereunto  subscribed  my  name  and  affixed  my  official  seal 
this  3d  day  of  October,  1879. 

(Signed,)  HUBERT  O.  THOMPSON,  Oerh 

[seal.] 

StiUe  of  New  York,  Office  of  the  Secretary  of  St  ate ,  ss. : 

I  have  compared  the  preceding  with  the  original  Certificate  of  Incorpoiation  df  tbe 
Chrysolite  Silver  Mining  Company,  with  acknowledgement  thereto  annexed,  filed  in 
this  office  on  the  3d  day  of  October,  1879,  <^^  ^^  hereby  certify  the  same  to  be  a  cor- 
rect transcript  therefirom,  and  of  the  whole  of  said  originaL 

Witness  my  hand  and  seal  of  office  of  the  Secretary  of  State,  at  the  Gty  of  Albany, 
this  third  day  of  October,  one  thousand  eight  hundred  and  seventy-nine. 

(Signed,)  GEORGE  MOSS, 

[SXAL.]  Deputy  Secretary  of  State. 

BY-LAWS. 

ARTICLE  I. 

Officers, 
Section  i.  The  officers  of  this  company  shall  consist  of  a  President,  Vice  President, 
Treasurer,  Secretary,  General  Manager,  and  Financial  Agent    The  President  and  Vice 
President  must  be  chosen  from  the  Trustees. 

ARTICLE  II. 

President. 

Section  i.  The  President  shall  be  the  chief  executive  agent  of  the  company  in  the 
management  of  its  affiurs,  but  subject  at  all  times  and  in  all  matters  to  the  control  and 
direction  of  the  Board  of  Trustees.  He  shall,  when  present,  preside  at  all  meetings  of 
the  Board  of  Trustees,  and  perform  such  other  duties  as  may  be  required  of  him  by  the 
laws  of  this  State,  and  by  the  By-Laws  of  the  company,  and  by  the  Board  of  Trustees. 
He  shall  sign  all  contracts,  certificates  of  stock,  drafts,  acceptances  and  checks. 

Sec.  2.  He  shall  receive  such  salary  as  the  Board  of  Trustees  may  fix  and  allow. 

Sec.  3.  He  may  be  removed  at  any  tune  by  a  majority  of  the  Board  of  Trustees. 

ARTICLE  ni. 

Vice  President. 
Section  i.  In  the  absence  of  the  President,  the  >^oe  President  shall  possess  all  tibe 
powers  and  perform  all  the  duties  of  the  President,  and  receive  such  compensation  for 
his  services  as  the  Board  may  fix  and  allow. 

ARTICLE  IV. 

Treasurer, 

Section  i.  It  shall  be  the  duty  of  the  Treasurer  to  receive  all  the  money  and  fonds 
of  the  company,  and  deposit  the  same  in  such  banking-house  as  the  Board  of  Trustees 
shall  from  time  to  time  direct;  and,  under  the  direction  of  said  Board,  he  shall  pay  out 
the  same  by  check,  countersigned  by  the  President  and  Secretary,  and  not  otherwise. 

Sec  2.  He  shall  keep  full  and  correct  books  of  account,  which  shall  at  all  times  be 
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open  to  the  inspection  of  any  member  of  the  Board.  He  shall  make  a  report  in  detail 
to  said  Board  at  least  quarterly,  and  make  such  other  reports  and  statements  at  such 
times  as  said  Board  may  require. 

He  shall  give  such  bonds  as  the  Board  shall  require. 

Sb&  3.  He  shall  be  entitled  to  such  compensation  for  his  services  as  the  Board  of 
Trustees  may  from  time  to  time  fix  and  allow. 

ARTICLE  V. 

Secretary, 

Section  i.  It  shall  be  the  duty  of  the  Secretary  to  keep  full  and  accurate  minutes  of 
all  proceedings  of  the  Board  of  Trustees  and  Executive  Committee,  and  of  the  Stock- 
holders, in  a  proper  book  or  books.  He  shall  also  keep  a  list  of  all  persons  who  are  or 
have  been  Stockholders  within  the  period  of  one  year,  with  their  names  alphabetically 
arranged. 

Sec.  2.  He  shall  perform  such  other  duties  as  may  be  required  by  the  laws  of  the 
State,  the  Board  of  Trustees,  and  the  By-Laws  of  the  company ;  and  he  shall  receive 
such  salary  as  the  Board  of  Trustees  may  fix  and  allow. 

ARTICLE  VI. 

General  Manager. 

Section  i.  The  General  Manager  shall  be  the  general  agent  of  the  company  in  the 
State  of  Colorado.  He  shall  have  power  to  enter  upon  and  take  possession  of  all  the 
mines  and  property  of  the  company  in  the  State  of  Colorado. 

Sec  2.  The  General  Manager  shall  be  subject  at  all  times  and  in  all  matters,  acts  and 
transactions,  to  the  direction  and  control  of  the  President  of  the  company  and  of  the 
Board  of  Trustees. 

Sec  3.  He  shall  not  have  the  power  to  contract  any  debt  or  incur  any  liability  on  the 
part  of  the  company  exceeding  at  any  time  ten  thousand  dollars  in  the  aggregate,  unless 
previously  authorized  by  the  Board  of  Trustees. 

Sec  4.  He  shall  be  subject  to  suspension  at  any  time  at  the  will  of  the  President,  and 
to  removal  by  the  Board  of  Tpistees ;  and  in  case  of  suspension  by  the  President,  the 
President  shall  forthwith  notify  the  Trustees  of  such  suspension,  and  call  a  meeting  of 
the  Board. 

Sec  5.  The  General  Manager  shall  receive  such  compensation  for  his  services  as  the 
Board  of  Trustees  may  from  time  to  time  fix  and  allow. 

ARTICLE  VII. 

Trustees. 

Section  i.  Regular  meetings  of  the  Board  of  Trustees  shall  be  held  at  the  office  of 
the  company  on  the  fifteenth  day  of  each  and  every  month.  When  this  falls  on  a  legal 
holiday,  on  the  next  succeeding  day  that  b  not  a  legal  holiday. 

Sec  2.  Special  meetings  of  the  Board  may  be  held  at  any  time  on  notice  of  two  days, 
by  mail  or  personal  service,  to  each  member  of  said  Board,  stating  the  time,  place  and 
objects  of  aieeting,  to  be  given  by  the  President  or  by  the  Secretary  at  the  request  of 
any  two  members  of  the  Board,  and  no  business  except  that  so  stated  can  be  acted  on  at 
such  meeting. 

Sec  3.  They  shall  exercise  a  general  supervision  over  the  affiurs  of  the  company, 
receive  and  pass  upon  the  reports  of  the  Secretary,  Treasurer  and  Superintendent,  declare 
dividends,  audit  all  bills  and  accounts  against  the  <;ompany,  and  direct  the  Secretary  in 
oorrespondence.  They  shall  have  power  to  delegate  firom  time  to  time  such  authority 
as  they  oiay  deem  necessary  to  the  officers  or  agents  of  the  company,  or  to  any  one  or 
35 
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more  members  acting  as  a  committee.  They  may  appoint  a  managing  director  or  sadi 
other  agents  as  they  may  deem  necessary,  de6ne  their  respective  daties,  fix  their  com- 
pensation, and  remove  or  suspend  them  for  sufficient  cause,  except  for  the  removal  of 
the  President  and  amendment  of  the  By-Laws;  in  this  case  a  nutjoiity. 

Sec.  4.  Five  of  the  Trustees  shall  constitute  a  quorum  of  the  Board  at  any  regular  or 
special  meeting ;  but,  in  the  absence\f  a  majority  of  the  Board,  the  minority  shall  have 
)x>wer  to  adjourn  such  meeting,  regular  or  special. 

In  case  of  meetings  held  for  ihe  amendment  of  the  By-Laws  or  the  removal  of  the 
President,  a  majority  of  the  Trustees  elected  shall  be  necessary  to  constitute  a  quorum. 

Sec.  5.  Neither  the  President  nor  any  other  officer  or  agent  of  this  company  shall 
have  power  to  contract  any  debt  or  incur  any  liability  exceeding  the  sum  of  ten  thou- 
sand dollars,  without  the  authority  of  the  Board  of  Trustees  or  the  Executive  Com- 
mittee. 

ARTICLE  VIII. 

Executive  Committee. 

Section  i.  There  shall  be  an  Executive  Conmiittee,  consisting  of  five  Trustees,  four 
of  whom  shall  be  appointed  by  resolution  of  the  Board.  The  President,  or  in  his 
absence  the  Vice  President,  shall  act  as  the  fifth  member  of  such  committee. 

Sec.  2.  The  Executive  Conmiittee  shall  have  full  power  to  manage  all  the  business 
affiiirs  of  the  company  when  the  Board  is  not  in  session,  and  the  acts  and  proceedings 
of  the  said  committee  shall  have  the  same  force  and  effect  as  the  acts  and  proceedings 
of  the  Board  of  Trustees,  unless  the  action  of  said  committee  shall  be  disapproved  by 
resolution  adopted  by  the  Board  at  the  next  meeting  of  the  Board  held  after  sudi  act  or 
proceeding  of  said  committee  has  been  reported  to  the  Board  of  Trustees. 

Sec.  3.  Any  officer  or  employee  of  the  company,  excepting  the  President,  may  be 
suspended  or  removed  at  will  by  the  Executive  Committee. 

ARTICLE  IX. 

Vacancy  and  Tenure. 

Section  i.  In  case  of  a  vacancy  occurring  from  any  cause  in  the  Board  of  Trustees, 
die  same  may  be  filled  by  appointment  made  by  the  Trustees  in  pffice. 

Sec.  2.  The  Trustees,  and  each  and  every  officer  of  the  company,  shall  hold  office 
until  their  or  his  successors  shall  have  been  elected  or  appointed  and  have  qualified ; 
but  nothing  in  this  section  shall  be  so  construed  as  to  prevent  the  removal  of  any  officer 
as  hereinbefore  provided. 

ARTICLE  X. 

Certificates, 
Section  i.  The  capital  stock  of  this  company  shall  be  represented  by  certificates 
signed  by  the  President  and  the  Secretary. 

ARTICLE  XI. 

Seal, 
Section  i.  The  ooipoimte  seal  shall  bear  upon  its  fiioe,  widiia  a  ciide,  the  coiporale 
name  of  the  company  and  date  of  incocporation. 

ARTICLE  XIL 

Oosing  of  Books, 
Section  i.  The  stock  books  of  the  company  shall  be  closed  for  five  days  prevkMis  to 
any  election  of  Trustees  or  the  date  of  payment  of  a  dividend ;  and  a  list  of  stockholdcis 
prepared  at  that  time  shall  designate  who  shall  vote  or  receive  dividends. 
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ARTICLE  XIII. 

Stockholders'  Meeting, 

Section  i.  The  annual  meeting  of  the  Stockholders  for  the  election  of  Trustees  oi 
this  company  shall  be  held  in  the  city  of  New  York  on  the  first  Tuesday  in  October, 
1880,  and  yearly  thereafter.  Twenty  days  notice  shall  be  given  of  the  time  and  place 
of  holding  such  meeting  by  the  Secretary,  by  public  advertisement  in  one  or  more  daily 
newspapers  published  in  the  city  of  New  York,  and  by  notice  sent  by  mail  to  each 
Stockholder  at  his  residence,  as  it  may  appear  on  the  books  of  the  company.  A 
majority  of  the  Stockholders  present,  either  in  person  or  by  attorney,  shall  constitute  a 
quorum. 

Sbc.  2.  At  such  election  each  Stockholder  shall  be  entitled  to  cast  one  vote  for  each 
share  standing  in  his  name,  as  shall  appear  by  stock  list  at  the  time  of  closing  the  books. 
No  person  shall  vote  as  proxy  unless  he  shall  produce  and  deliver  to  the  Secretary  a 
written  authority  so  to  do,  signed  by  the  Stockholder  whom  he  represents. 

Sec  3.  The  poUs  shall  be  open  at  twelve  o'clock  noon,  and  shall  remain  open  until 
two  o'clock  in  the  afternoon  of  the  same  day,  and  on  the  closing  thereof  the  inspectors 
shall  proceed  to  count  the  vote  and  declare  the  result. 

AKTICLB  XIV. 

Amendments. 
Section  i.  These  By-Laws  may  be  altered,  amended  or  repealed  by  the  Board  oi 
Trustees,  at  any  regular  or  special  meeting;  but  in  every  or  any  such  alteration,  amend- 
ment or  repeal  at  least  a  majority  of  the  members  of  the  Board  of  Trustees  must  concur. 
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Stock  Certificate. 

too  SHAKES. 


J! 
9 


^^^'^^Z I  Fryer  Hill. 
mine,      j 

CHRYSOUTE  SILVER 
Number  5195. 

Tliis  certifies  that 


{Pkture) 


Lkadville,  Colorado. 

MINING  COMPANY. 

100  Shares. 


is  entitled  to  One  Hundred  Shares   s 


New  York, 
,188-. 


•,  Secretary, 


900,000  Shares. 

ICO. 

Orgmmkted  muter  the  Lamn  of  ike  State  ^Nem  York, 


&• 


of  the  Full-paid  Capital  Stock  of  the  Chrysolite  Silver  Mining  Company, 

£   transferable  only  on  the  books  of  the  Company,  in  person  or  by  attorney,  1^ 

*^  on  surrender  of  this  Certificate.    This  Certificate  is  not  valid  without  the  o 

^   signature  of  the  Registrar  of  Transfers.  ^ 

,  President.  § 


Transfer  on  Back. 
For  valne  received  —  have  bargained,  sold,  assigned  and  transferred,  and  by  these; 

presents  do  bargain,  sell,  assign  and  transfer  unto the  Capital  Stock 

named  in  the  within  Certificate,  and  —  do  hereby  constitute  and  appoint 

true  and  lawful  attorney,  irrevocable  for ,  and  in name  and  stead,  but  to 


—  use,  to  sell,  assign,  transfer  and  set  over  all  or  any  part  of  the  said  stock,  and 
for  that  purpose  to  make  and  execute  all  necessary  acts  of  assignment  and  transfer,  and 
one  or  more  persons  to  substitute  with  like  full  power.    Dated ,  188-. 


Signed  and  acknowledged  in  presence  of 


54*  GLOSSARY 

FORM  39. 
Sketch  of  ICinutes  of  a  Pint  M Mtiaf  . 

The  Trustees  of  the  — —  met  at . 

llie  Certificate  of  Incorporation  read. 

£lect*on  of  President,  Vice  President  and  Secretary. 

Adoption  of  By-Laws. 

Resolution  offering  the  Capital  Stock  for  subscription. 

Resolution  to  purchase  certain  mining  property  for  a  certain  amount  of  fnll-paid 
stock,  or  to  accept  the  property  in  lieu  of  money  in  payment  of  the  subscription  to  the 
stock,  made  by  the  ownenj  of  the  property,  and  authorizing  the  issue  of  stock  certificates. 

Appointment  of  other  officers. 

Adoption  of  a  seal,  or  authorization  of  the  procurement  of  a  suitable  seal  by  the 
proper  officers  of  the  company. 

Adoption  of  a  form  of  stock  certificate,  or  authorization  of  the  preparation  of  a  suita- 
ble form  by  the  proper  officers  of  the  company. 

d.  GLOSSARY  OF  MINING  TERMS.* 

BY  R.  W.  RAYMOND,  PH.  D. 

Adi/.  A  nearly  horizontal  passage  from  the  surface,  by  which  a  mine  is  entered  and 
unwatered.  In  the  United  States  an  adit  is  usually  called  a  ttmnely  though  the  latter, 
stricUy  speaking,  passes  entirely  through  a  hill,  and  is  open  at  both  ends. 

AdiingSt  Eng.  Earnings. 

Adobe^  Sp.  Clay  suitable  for  adobes  or  sun-dried  bricks. 

Adveniurers,  Eng.  Shareholders  or  partners  in  a  mining  enterprise;  in  Cornwall, 
cost- book  partners. 

After-damp,  Eng.  The  irrespirable  gas,  consisting  of  nitrogen  and  carbonic  acid 
chiefly,  remaining  after  an  explosion  of  fire-damp. 

Agitator,  PAC.  See  Settler, 

Air-head  or  Air-heading,  S.  STAFF.  A  smaller  passage,  driven  parallel  with  the 
gate-road,  and  near  its  roof,  to  carry  the  ventilating  current.  It  is  connected  with  the 
gate-road  at  intervals  by  openings  called  spouts. 

Aitch-piece,  See  H-piece. 

Alligator.     A  rock-breaker  operating  by  jaws 

Alloy.  A  compound  of  two  or  more  metals  fujed  together. 

Alluvium.  The  earthy  deposit  made  by  running  streams,  especially  in  times  of  flood. 

Aluminium  Ores,  Cryolite,  a  fluoride  of  sodium  and  aluminium,  found  in  Green- 
land; bauxite,  a  hydrous  compound  of  alumina,  ferric  oxide,  and  silica. 

Amalgamation.  I.  The  production  of  an  amalgam  or  alloy  of  mercury.  2.  The 
process  in  which  gold  and  silver  are  extracted  from  pulverized  ores  by  producing  an 
amalgam,  from  which  the  mercury  is  afterwards  expelled.     See  Retorting, 

Amalgamator.  I.  A  machine  for  amalgamating  ores.  2.  The  workmen  in  charge 
of  such  a  machine. 

*  NoTB.— This  glossary  is  condensed  by  the  omissionof  many  metallurgical  tenns.  from  one  prepared 
by  Dr.  Ravmond  (No.  17  Burling  Slip,  New  York  City,)  with  the  asMStaaoe  <^  other  membm  of  the 
American  institute  of  Mining  Enranecn.  and  presented  as  a  paper  to  that  society. 

It  is  prepared  in  accordance  with  the  following  general  principles : 

I.  To  include  the  most  important  technical  worm  and  phrases  used  by  American  miaen  or  oocnning 
in  EiurlLsh  books  and  periodicals. 

9.  To  exclude  Spanish,  French  and  German  terms,  unless  thev  fidl  under  the  rule  abovo  given.  The 
Spanish  terms  included  are  in  use  among  our  miners  in  the  fiu*  West  and  Southwest. 

3.  To  exclude  almost  all  purely  scientific  terms,  such  as  those  which  denote  the  operations  of  chem- 
ical analysis,  the  chemical  names  and  symbols  of  elements  and  compounds,  the  species  of  rocks  aad 
minerals,  the  principles  of  general  phjysics  and  mechanics,  etc. 

4*  To  avoid  scientific  and  technical  explanations. 

5.  To  omit,  in  general,  self-explanatory  terms,  and  such  as  are  common  to  all  mechanical  and  maiMi> 
faciuring  trades. 

In  many  instances,  the  locality  in  which  a  term  is  believed  to  have  originated  or  to  be  pecoUariy  in 
use,  is  indicated  by  abbreviations  which  will  mostly  expUdn  themselves.  The  principal  rmons  named 
are  England,  Scouaad,  Wales,  France,  Germany,  the  United  States,  Spain  (indttding  Mexico),  Aus- 
tralia, Cornwall,  Derbyshire,  Staffordshire,  Newcastle,  Devonshire,  Lake  Superior,  Pennsylvania,  and 
the  Pacific  Slope  (including  the  mining  districtt  of  the  Rocky  Mountains). 
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.  Arm.  Tlie  inclined  member  or  leg  of  a  set  or  frame  of  timber. 

Arrastre,  Sp.  Apparatus  for  grinding  and  mixing  ores  by  means  of  a  heavy  stone 
dragged  around  upon  a  circuli^  bed.  The  arrastre  is  chiefly  used  for  ores  containing 
free  gold,  and  amalgamation  is  combined  with  the  grinding.  Sometimes  incorrectly 
written  arraster,  arrastra^  or  raster. 

Anemometer.  An  instrument  for  measuring  the  rapidity  of  an  air-current. 

Anthracite.  See  Coal. 

Anticlinal,  The  line  of  a  crest,  above  or  under  ground,  on  the  two  sides  of  which 
the  strata  dip  in  opposite  directions.     The  converse  of  synclinal. 

Antimony  ores.  Native  antimony ;  stibmte  (sulphide  of  antimony) ;  vaUntitutt  and 
senarmontite  (oxides). 

Apex.  In  the  U.  S.  Revised  Statutes,  the  end  or  edge  of  a  vein  nearest  the  surface. 

Apohrillados,  Sp.  Ores  superior  in  quality  to  tlie  axogues. 

Aprons.  St^Q^per-flaies. 

Archt  Corn.  A  portion  of  a  lode  left  standing  when  the  rest  is  extracted,  to  support 
the  hcsnging  wall  or  because  it  is  too  poor  for  profitable  extraction. 

Arenaceous.  Silicious  or  sandy  (of  rocks). 

ArenilloSy  Sp.  Refuse  earth. 

Argentiferous.  Containing  silver. 

Argillaceous.  Containing  clay. 

Arroba^  Sp.  Twenty-five  pounds  avoirdupois. 

Arsenic  ores.  Native  arsenic ;  mispUkel  {arsMnopyrite^  arsenical  pyrites,,  arseno-snl 
phide  of  iron). 

Ascension-theory.  The  theory  that  the  matter  filling  fissure-veins  was  introduced  in 
solution  from  below. 

Assay.  To  test  ores  and  minerals  by  chemical  or  blowpipe  examination ;  said  to  be  in 
the  dry  way  when  done  bv  means  of  heat  (as  in  a  crucible),  and  in  the  wet  or  hutnid 
way  when  by  means  of  solution  and  precipitation  or  liquid  tests.  An  assay  differs  firom 
a  complete  analysis  in  being  confined  to  the  determination  of  certain  ingredients,  che 
rest  not  being  determined.  Both  assays  and  analyses  may  be  either  qualitative  or  quan- 
titative ;  that  is,  they  may  determine  the  presence  merely,  or  also  the  amount,  of  sw^me 
or  all  of  the  constituents  of  the  substance  examined.  The  assay  value  of  gold  and  sil- 
ver ores  is  usually  detennined  in  Troy  ounces  (or,  for  gold,  pennyweights)  per  ton 
(2000  pounds  avoirdupois)  of  ore.  See  Assay-ton.  When  reported  in  money  wlue, 
the  ounce  of  gold  is  taken  at  ^20.67 18.  A  ton  of  pure  gold  would  be  worth  ^x>2,- 
928.51 ;  the  ^ue  of  $6  per  ton  would  be  by  weight  one-3iousandth  per  cent.,  ani  so 
on.  SUver  varies  greatly  in  market  value ;  but  assayers  often  report  their  results  ac- 
cording  to  the  old  U.  S.  standard,  which  made  the  ounce  of  pure  silver  worth  ^i.:.'929. 
The  ton  of  silver,  at  this  rate,  would  be  worth  ^37,710.40;  the  value  of  %yj  pir  ton 
would  be  by  weight  one-tenth  per  cent.,  and  so  on.  For  ordinary  gold  and  silvei  ores, 
it  is  evident  that  the  percentages  would  be  inconveniently  small  as  expressions  of  .alue. 
Assays  of  lead,  copper,  iron,  etc.,  are  reported  in  percentages. 

Assay-ton.  A  weight  of  29.166^  grams.  Since  one  ton  of  2000  pounds  avoin 'upois 
contains  29.166^  troy  ounces,  it  is  evident  that  each  milligram  of  gold  or  silv  -x  ob* 
tained  from  one  assay-ton  of  ore  represents  one  ounce  troy  to  the  ton  of  2000  |.ounds 
avoirdupois. 

Assessmenl-worh,  Pac.  The  work  done  annually  on  a  mining  claim  to  maintain  pos* 
sessoiy  title. 

Astel.  Overhead  boarding  or  arching  in  a  gallery. 

Astyllen^  £ng.  A  small  dam  in  an  adit  or  level,  to  check  water. 

AtierreSt  Sp.  Refuse  ores. 

Attle,  Corn.  Refuse  rock. 

Auger-nose  shell.  See  Wimble. 

Auger-stem.  The  bar  to  which  a  drilling-bit  is  attached. 

At^H  or  Augitte.  A  priming  tube,  used  in  blasting. 

Auriferous,  Containing  gold. 

Average  produce.  Corn.  The  quantity  of  pure  or  fine  copper  in  one  hundred  poiti 
of  ore. 

Average  standard.  Corn.  The  price  per  ton  of  pure  or  fine  copper  in  the  ore. 

Aviador,  Sp.  A  person  who  habilitaUs  a  mine ;  that  is,  who  furnishes  the  money  for 
woiking  it  by  a  contract  with  proprietors. 

Awogueria,  Sp.  i.  The  amalgamating  works.    2.  The  process  of  amalgamation. 
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Atagues,  Sp.  Common  or  infencHr  ores. 

Baekf  Corn.  i.  With  reference  to  an  adit  drift,  or  stope,  the  part  of  the  vein  between 
it  and  the  next  working  above,  or  the  sur&ce.     2.  See  Face.    * 

Back-casing,  £ng.  A  temporary  shaft-lining  of  bricks  laid  dry,  and  supported  at  in- 
tervals upon  curbs.  When  the  sione-hecui  has  been  reached,  die  pennanent  masoniy 
lining  is  built  upon  it  inside  of  the  back'casing. 

Back-end,  Newc.  The  part  of  z,ptdd  remaining  after  the  sump  has  been  removed. 

Backing  deals,  Nswc.  Planks  driven  vertically  behind  the  curbs  in  a  shaft  from  one 
curb  to  another. 

Back'skift.  The  second  set  of  miners  working  in  any  spot  each  day. 

Back-skin,  Newc.  A  leather  covering  worn  by  men  in  wet  workings. 

Bait,  Newc.  A  pitman's  provisions. 

Bal,  Corn.  A  mine. 

Balance-bob,  A  heavy  lever  ballasted  at  one  end,  and  attached  at  the  other  to  the 
pump-rod,  the  weight  of  which  it  thus  helps  to  cany.  When  the  shaft  is  deep,  and  the 
pump-rods  are  consequently  very  heavy,  balance-bobs  are  put  in  at  intervals  of  200  or 
300  feet,  thus  relieving  the  strain  on  the  rods  themselves,  and  on  the  engine. 

Balk,  Newc.  A  hitch  producing  a  nip, 

Balland,  Derb.  Pulverulent  lead  ore. 

Ballast-shovel,  A  round-mouthed  shovel. 

Ball  Stamp,  LAKE  SuP.  A  stamp  for  crushing  rock,  operated  directly  by  steam- 
power,  the  stem  of  the  stamp  being  at  the  same  time  the  piston-rod  of  a  steam  cylinder. 

Band,  Newc.  Stone  interstratified  with  coal. 

Bank,  I.  Derb  (or  Benk),  The  face  of  the  coal  at  which  miners  are  working.  2. 
An  ore  deposit  or  coal  bed  worked  by  surface  excavdtions  or  drifts  above  water  level 
3.  Eng.  llie  ground  at  the  top  of  a  shaft.  Ores  are  brought  "  to  bank,"  i.  e.,  '*  to 
grass."     See  Grass, 

Banksman,  Newc.  See  Lander, 

Bar,  I.  A  drilling  or  tamping-rod.  2.  A  vein  or  dike  crossing  a  lode.  3.  A  sand 
or  rock  ridge  crossing  the  b^  of  a  stream. 

Bar-Diggings.  Pac.  Gold- washing  claims  located  on  the  bars  (shallows)  of  a  stream, 
and  worked  when  the  water  is  low,  or  otherwise  with  the  aid  of  coffer-dams. 

Barilla,  Sp.  Native  copper  disseminated  in  mxas  in  copper  ores. 

Barmaster,  Derb.  A  mining  official  who  collects  the  dues  or  royalties,  presides  over 
the  barmote,  etc.     (From  Germ.  Bergmeister,) 

Barmote,  Derb.  A  mining  court 

Barney,  A  small  car  atta<£ed  to  a  rope  and  used  to  push  cars  up  a  slope  or  inclined 
plane. 

Barranca,  Sp.  A  ravine. 

Barrel,  I.  The  water-cylinder  of  a  pump.  2.  A  piece  of  small  pipe  inserted  in  the 
end  of  a  cartridge  to  carry  the  s^uib  to  the  powder.  3.  A  vessel  used  in  amalgama- 
tion. 

Barrel-amalgamation,  The  amalgamation  of  silver  ores  by  revolution  in  wooden 
barrels  with  qmcksilver,  metallic  iron,  and  water. 

Barrel-work,  Lake  Sup.  Native  copper  occurring  in  pieces  of  a  size  to  be  sorted 
out  by  hand  in  sufficient  purity  for  smelting  without  mechanical  concentration. 

Barrier-pillars,  Pillars  of  coal,  larger  than  ordinary,  left  at  intervals  to  prevent  too 
extensive  crushing  when  the  ground  comes  to  be  robbed. 

Barrow,  Corn.  i.  A  heap  of  aitle  or  rubbish ;  a  dump,  2.  A  vehicle  in  which  ore, 
coal,  etc.,  are  wheeled. 

Barrowmen,  Newc.  See  Putters, 

Barrow-way,  Newc.  A  level  through  which  coal  or  ore  is  wheeled. 

Base  bullion.  See  Bullion, 

Base  metals.  The  metals  not  classed  as  noble  or  precious.     See  Noble  metals. 

Basin.  I.  A  natural  depression  of  strata  containing  a  coal  bed  or  other  stratified 
deposit.    2.  The  deposit  itself. 

Bass  or  batt.  See  Bind. 

Basset,  Derb.  An  outcrop ;  the  edge  of  a  stratum. 

Batch,  Corn.  The  quantity  of  ore  sent  to  the  surface  by  a  pare  of  men. 

Batea,  Sp.  A  large  wooden  bowl  in  which  gold-bearing  earth  or  crushed  ore  is 
washed  in  the  same  way  as  in  a.  pan, 

Bath,  A  mass  of  molten  material  in  a  furnace,  or  of  solution  in  a  tank. 
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Bait,  SetSind. 

Battery,  I.  A  set  of  stamp  in  %  stanm-mill  comprising  the  nnmber  wbich  &U  in  one 
wt^nar,  usually  five.  2.  A  Dulkhead  of  timber.  3.  The  pUnk  dosing  the  bottom  of  ft 
ccal-^Mute. 

Battery-amaigamatum,  Amalgamation  by  means  of  mercury  placed  in  the  mortar. 

Battery-assay,  See  PtUp'OSsay, 

Bauxite.  See  Alummium  ores. 

Beans,  Nbwc.  Small  coals. 

Bean-shot.  Copper  granulated  by  pouring  into  hot  water. 

Bear,  i.  See  Salamander,    2.  See  Loup, 

Bearing.  See  Strike, 

Bed,  A  seam  or  deposit  of  mineral,  later  in  origin  than  the  rock  below,  and  older 
than  the  rock  above;  that  is  to  say,  a  regular  member  of  tiie  series  of  formations,  and 
not  an  intrusion. 

Bedded-vein,  Pkoperly  bed-vein  (Lagergang  of  the  Germans) ;  a  lode  occupying  the 
position  of  a  bed,  that  is,  parallel  with  the  stnSification  of  the  inclosing  rocks. 

Bede,  A  miner's  pickaxe. 

Bedrock,  Pac.  The  solid  rock  underlying  alluvial  and  other  sur&ce  formations. 

Bed-way,  An  appearance  of  stratification,  or  parallel  marking,  in  granite. 

Bell  and  kopper.  See  Cup  and  cone, 

Belly-kehfe,  Eng.  A  foige  hammer,  lifted  by  a  cam  which  acts  about  midway  between 
the  fulcrum  and  the  head. 

Benck,  I.  One  of  two  or  more  divisions  of  a  coal  seam,  sepanted  by  slate,  etc,  or 
simply  separated  by  the  process  or  cutting  the  coal,  one  bench  or  layer  bong  cut  before 
the  adjacent  one.     2.  To  cut  the  coal  in  benckes. 

Benching-up,  Newc.  Working  on  the  top  of  coal. 

Bend  or  Bind,  Dreb.  Indurated  clay. 

Beneficiar,  Sp.  To  benefit  To  woric  or  improve  a  mine ;  to  reduce  its  ons ;  to 
derive  profit  or  advantage  from  working  it  Beneficiation,  sometimes  used  in  English, 
usually  means  the  reduction  of  ores. 

Bicke,  A  tool  ending  below  in  a  conical  cavity,  for  recovering  bn^en  rods  from  a 
bore-hole. 

Bisui,  Dkrb.  See  Beitd, 

Bing,  North  Eng.  Eight  hundred  wei^^  of  ore. 

Bing-ore,  Derb.  Ore  in  lumps. 

Bing-kole,  Derb.  A  hole  or  skoot  through  which  ore  is  thrown. 

Bing-taU,  North  Eng.  See  Tribute, 

Bismutk  ores.  Native  bismuth ;  bismuth  ochre  (oxide) ;  bismsUhine  (sulphide) ;  also, 
bismuthiferous  cobalt,  silver  and  copper  ores. 

Bit,  The  cutting  end  of  a  boring  implement 

Bituminous  coal.  See  CocU. 

Black-band,  An  earthy  carbonate  of  iron,  acoomfianying  coal-beds.  Extensively 
worked  as  an  iron  ore  in  Great  Britain,  and  somewhat  in  Ohio. 

Black-damp,  Eng.  Carbonic  acid  gas. 

Black-ends,  Eng.  Refuse  coke  from  cooking-ovens. 

Black-jack,  Corn.  Zinc-blende ;  sometimes  hornblende. 

Black-lead.  Graphite. 

BUuk-plate,  Sheet  iron  before  tinning. 

Black-tin,  CoRN.  Tin  ore  prepared  for  smelting. 

Blanch.  Lead  ore,  mixed  with  other  minerals. 

Blanket-sluices.  Sluices  in  which  come  blankets  are  laid,  to  catch  the  fine  but  heavy 
particles  of  gold,  amalgam,  etc.,  in  the  slime  mssing  over  them.  The  blankets  are  re- 
moved and  washed  from  time  to  time,  to  obtain  the  precious  metal. 

Blast.  The  operation  of  blasting,  or  rending  rock  or  earth  by  means  of  explosions. 

Blastistg-stick,  A  simple  form  of  fuse. 

Bleaching-clay,  Corn.  Kaolin,  used  with  sixe,  to  whiten  and  give  weight  and  sub- 
stance to  cotton  goods. 

Blende,  See  Zinc  ores, 

BUnd  level,  i.  A  level  not  yet  connected  with  other  woridngs.  2.  A  level  for  drain- 
age, having  a  shaft  at  either  end,  and  acting  as  an  ihverted  sijion. 

Blind-shaft,  See  IVimte. 

Bleat,  A  hammer  swelled  at  the  eye. 
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Block-eoal^  U.  S.  See  Coal, 

Block'Hn.  Cast  tin. 

Blossom,  The  oxidized  or  decomposed  outcrop  of  a  vein  or  ooal-bed«  more  frequently 
the  latter.     Also  called  smut  and  tailing.    See  Gossan, 

Blower f  Newc.  I.  A  strong  discharge  of  gas  from  a  fissure.  2.  K/an  or  other  ap- 
paratus for  forcing  air  into  a  lumace  or  mine. 

Blow'george,  A  hand-fan. 

Blow  out,  I.  A  laxge  outcrop,  beneath  which  the  vein  is  smaller,  is  called  a  bhw-out. 
2,  A  shot  or  blast  is  said  to  ilow  out  when  it  goes  off  like  a  gun  and  does  not  shatter 
the  rock. 

Blowpi^.  A  tube  through  which  air  is  forced  into  a  flame,  to  direct  it  and  increase 
itB  intensity.  In  the  compound  blowpipe,  two  jets  of  gas  (one  of  which  may  be  airj 
are  united  at  the  point  of  combustion. 

Blue-billy^  Eng.  The  residuum  of  cupreous  pyrites  after  roasting  with  saU. 

Blue-John^  Dbrb.  Fluorspar. 

Blue  lead,  (Pronounced  like  the  verb  to  lead,)  The  bluish  auriferous  gravel  and 
cement  deposit  found  in  the  ancient  river-channels  of  California. 

Blu€  peachy  Corn.  A  slate-blue  very  fine-grained  schorl-rock. 

Blue  stone.  Copper-vitriol ;  copper-sulphate. 

Boards.  The  fust  set  of  excavations  in  post-and-stall  work. 

Boat  level,  WALKS.  A  navigable  adit. 

Bob,  Corn.  A  triangular  frame,  by  means  of  which  the  horizontal  motion  in^Aited 
from  an  engine  is  tzansformed  into  a  vertical  motion  of  the  pump-rods  in  a  shaft. 

Bob-station,  See  Station, 

Bog-iron  ore,  A  loose,  earthy  brown  hematite,  of  recent  origin,  formed  in  swampy 
ground. 

Bonawta,  Sp.  literally,  fiiir  weather.  In  miners'  phrase,  good  luck,  or  a  body  of 
rich  ore^     A  mine  is  in  bonansta  when  it  is  profitably  producing  ore. 

Bone,  The  slaty  matter  intercalated  in  coal-seams. 

Bonnet,  A  covering  over  a  cage  to  shield  it  from  objects  falling  down  the  shaft. 

Bonney,  Corn.  An  isolated  body  of  ore. 

Booming.  The  accumulation  and  sudden  discharge  of  a  quantity  of  water  (in  placer 
mining,  where  water  is  scarce).     See,  also,  Hushing. 

Bord,  Newc.  A  passage  or  breast,  driven  up  the  slope  of  the  coal  from  the  gangway, 
and  hence  across  the  grain  of  the  coal. 

Bord.  See  Boards,  Breast,  and  Post-and-stall, 

Board-and-pillar.  See  Post-and-stall. 

Borer.  S^  DriU. 

Borrasca,  Sp.  The  converse  of  bonauMa,    Barren  rock. 

Bort.  Opaque  black  diamond. 

Bottom-lift.  The  deepest  lift  of  a  mining-pump,  or  the  lowest  pump. 

Bottomer,  Eng.  The  man  stationed  at  the  bottom  of  a  shaft  in  chaige  of  the  proper 
loading  of  cages,  signals  for  hoisting,  etc. 

Bottoms,  Corn.  The  deepest  workings. 

Boulder  or  Bowlder,  A  fragment  of  rock  brought  by  natural  means  from  a  distance 
(though  this  notion  of  transportation  from  a  distance  is  not  always,  in  later  usage,  in- 
volved) and  usually  large  and  roimded  in  shape.  Cobble-stones  taken  from  river-beds 
are,  in  some  American  localities,  called  boulders. 

Bounds,  Corn.  A  tract  of  tin-ore  ground. 

Bout,  Derb.  a  measure  of  lead-ore ;  twenty-four  dishes, 

Bowke,  S.  Staff.  A  small  wooden  box  in  which  iron-ore  is  hauled  underground. 

Bowse  or  Boune,  Derb.  Lead-ore  as  cut  from  the  lode. 

Box-bill.  A  tool  used  in  deep  boring  for  slipping  over  and  recovering  bioken  rods. 

Box-timbering.  See  Planh  timbering, 

Brctce,  Corn.  The  mouth  of  a  shaft. 

Brace-head,  A  cross-attachment  at  the  top  of  the  column  of  rods  in  deep  boring,  by 
means  of  which  the  rods  and  bit  are  turned  after  each  drop. 

Brace-key.  See  Brace-head. 

BratMe,  U.  S.  Charcoal-dust.    See  Breete, 

Brake-sieve,  ^jigger,  operated  by  a  hand-lever. 

Brakesman,  The  man  in  charge  of  a  winding-engine. 

Brances,  See  Brasses. 
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Branch,  Corn.  A  small  vein  departing  from  tiie  main  lode,  and  in  some  oaaaa  re- 
turning. 

Brasses^  £ng.  and  Wales.  Pyrites  (sulphide  of  iron)  in  coal. 

BrtUf  Eng.  and  Wales.  A  thin  bed  of  coal  mixed  with  pyrites  or  carbonate  of  lime. 

Brattice t  Eng.,  Scot.,  and  Wales.  A  plank  lining,  or  a  longitudinal  partition  of 
wood,  brick,  or  even  cloth,  in  a  shaft,  level,  or  gangway,  generally  to  aid  ventilation. 

Brazil,  Iron  pyrites.  ' 

Breaker.  See  Coal-breaker  and  Rock-breaker, 

Breast,  i.  The^^^  of  a  working.  2.  In  coal  mines,  the  chamber  driven  upwards 
from  the  gangway,  on  the  seam,  between  pillars  of  coed  left  standing,  for  the  extraction 
of  coal. 

Breasi-boards,  Planking  placed  between  the  last  set  of  timbers  and  the  y^^^  of  a 
gangway  or  keading  which  is  in  quicksand  or  loose  ground. 

Breccia.  A  conglomerate  in  which  the  fragments  are  angular. 

Breeding-fire,  See  Gobfire, 

Breeu,  Eng.  Small  coke.  Probably  connected,  peihaps  interchangeable,  with 
Braize,  and  both  with  the  Fr.  Braise. 

Brettisy  Perb.  A  crib  of  timber  filled  up  with  sUtck  or  waste. 

Brettis-way.  A  road  in  a  coal-mine,  supported  by  brettises  built  on  each  side  after 
the  coal  has  been  worked  out. 

Bridle-chains.  Safety-chains  to  support  a  cage  if  the  link  between  the  cage  and  rope 
should  break. 

Broaching-bit.  A  tool  used  to  restore  the  dimensions  of  a  bore-hole  which  has  been 
contracted  1^  the  swelling  of  the  marl  or  clay  walls. 

Brob,  A  peculiar  spike,  driven  alongside  the  end  of  an  abutting  timber  to  prevent 
its  slipping. 

Broil  or  Broyl,  Corn.  See  Bryk, 

Broken  coal,  Penn.  See  Coal. 

Brood,  Corn.  The  heavier  kinds  of  waste  in  tin  and  copper  ores. 

Brown  coal.  See  Coal. 

Browse.  Ore  imperfecdy  smelted,  mixed  with  cinder  and  clay. 

Bryle,  Corn.  The  traces  of  a  vein,  in  loose  matter,  on  or  near  the  surface. 

Bucker,  Derb.  A  flat  piece  of  iron  with  a  wooden  handle,  used  for  breaking  ore. 

Bucket.  The  piston  of  a  lifting-pump. 

Bucking,  Derb.  See  Cobbing.  The  bucking'hammer  or  bueking'iron  b  a  broad- 
headed  hammer  used  for  this  purpose ;  and  the  ore  is  broken  on  a  flat  piece  of  ?ron 
(bucking-plate). 

BucJ^heat-coal,  Penn.  See  Coal. 

Buddie,  Corn.  An  inclined  vat  or  stationary  or  revolving  platform  upon  which  ore 
is  concentrated  by  means  of  running  water.  Strictly  the  buddle  is  a  shallow  vat,  not  a 
platform  or  table  ;  at  least  not  in  some  localities.  But  general  usage,  particularly  on  the 
Pacific  slope,  makes  no  distinction. 

Buggy.  A  small  mine- wagon  holding  yi  ton  to  I  ton  of  coal. 

Buhrstone,  A  quartz  rock  containing  cellules. 

Bulkhead.  I.  A  tight  partidonor  stopping  in  a  mine  for  proteetUm«gainst  water,  fire, 
or  gas.  2.  The  end  of  a  flume,  whence  water  is  carried  in  iron  pipssto  hydraulic 
workings. 

Bull.  See  Clay-iron. 

Bullfrog,  See  Barney. 

Bullion,  Uncoined  gold  and  silver.  Base  bullion  (PAC),  is  pig  lead  containing  sil- 
ver and  some  gold,  wluch  are  separated  by  refining. 

BuU'pump,  Corn.  A  direct  single-acting  pump,  the  steam  cylinder  of  which  is 
placed  over  the  top  of  a  shaft  or  slope,  and  the  piston-rod  attached  to  the  pump-rods. 
The  steam  lifts  piston  and  pump-rods,  and  the  weight  of  these  makes  the  down-stroke. 

Bull-wheel,  In  rope-boring,  a  wheel  on  which  is  wound  the  rope  for  hoisting  the 
bit,  etc. 

Bully,  A  pattern  of  miners'  hammer,  varying  from  ^  broad^buUy"  to  *^narram 
bully:' 

Bunch  of  ore.  Corn.  An  ore-body,  usually  a  small  one. 

Bunding,  A  staging  of  boards  on  stulls  or  stemples,  to  carry  deads.  See  stuU-emt 
tring. 

Bunions,  Eng.  Battens  or  scantlings  placed  horixontally  across  a  shaft,  to  whioh  are 
nailed  the  boards  forming  the  cleading  or  sheathing  of  a  brattice. 
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Burden,  Co&N.  The  tops  or  heads  of  stream- work,  which  tie  over  the  stream  oi  tin 

Burr,  Solid  rock. 

Burrow,  Corn.  A  heap  of  refuse. 

Buscams,  Sp.  Searchers;  explorers. 

Bushel.  The  Imperial  bushel,  of  2218  cnbic  inches,  and  the  Winchester  bushel,  of 
2150  cubic  inches,  are  divided  into  4  pecks.  The  bushel  used  in  measuring  charcoal 
and  coal  contains  5  pecks,  or  2680  cubic  inches,  being  20  pounds  or  less  of  charcoal, 
and,  in  various  looedities,  80,  76,  or  72  pounds  of  Cbal. 

Butt,  £ng.  Of  coal ;  a  surface  exposed  at  right  angles  to  deface.    See  End. 

Butty,  Derb.  and  Staff.  A  miner  by  contract  at  so  much  per  ton  of  coal  or  ore. 

Cable-tools,  The  apparatus  used  in  drilling  deep  holes,  such  as  artesian  wells,  with  a 
rope,  instead  of  rods,  to  connect  the  drill  wi£  the  machine  on  the  surface. 

Cache,  Fr.  The  place  where  provisions,  ammunition,  etc.,  are  cached  or  hidden  by 
trappers  or  prospectors  in  unsettled  regions. 

Cage,  I.  A  frame  with  one  or  more  platforms  for  cars,  used  in  hoisting  in  a  vertical 
shaft  It  is  steadied  by  guides  on  the  sides  of  the  shaft.  2.  A  structure  of  elastic  iron 
rods  slipped  into  the  bore-hole  in  rod-boring  to  prevent  vibration  of  the  rods.  3.  The 
barrel  or  drum  in  a  whim  on  which  the  rope  is  wound. 

CaMng  coal*  See  Coal. 

Cala,  Sp.  a  small  pit  or  experimental  hole. 

Cal,  Corn.  Wolfram. 

Calicata,  Sp.  A  digging  or  trial  pit. 

CaHada,  Sp.  A  ravine,  or  small  cafton. 

Canch,  A  part  of  a  bed  of  stone  worked  by  quarrying. 

Cand  or  Canu,  Corn.  Fluorspar. 

Cank,  Derb.  See  IVhinstone, 

CaMon,  Sp.  A  valley,  usually  precipitous;  a  gorge. 

Cannel  coal.  See  Coal. 

Cap  or  Cap-roch.  Barren  vein  matter,  or  9^fmeh  in  a  vein,  supposed  to  overiie  ore. 

Capel.  A  composite  stone  of  quartz,  schorl,  and  hornblende. 

Captain.  Corn  and  Wales.  The  official  in  immediate  charge  of  the  woik  in  a 
mine. 

Carat,  i.  A  unit  employed  in  weighing  diamonds,  and  equal  to  35^  troy  grains.  A 
carat-grain  is  one-fouith  of  a  carat.  2.  A  term  employed  to  distinguish  the  fineness 
of  a  gold  alloy,  and  meaning  one-twenty-fourth.  Fine  gold  is  24-carat  gold.  Gold- 
smiths' standard  is  22  carats  fine,  i.  e.,  contains  22  parts  gold,  I  copper,  and  I  silver. 

Carboua,  Corn.  An  irregular  deposit  or  impr^[nation  of  tin  ore,  found  in  connection 
with  a  tin  lode. 

Carbonaceous.     Containing  carbon  not  oxidized. 

Carbonates.  The  common  term  in  the  West  for  ores  containing  a  considerable  pro- 
portion of  carbonate  of  lead.  They  are  sometimes  earthy  or  ochreous  (soft  carbonates), 
sometimes  granular  and  comparatively  free  from  iron  (sand  carbonates),  and  sometimes 
compact  (hard  carbonates).     Often  they  are  rich  in  silver. 

Carga,  Sp.  A  mule-lode  of  300  pounds  avoirdupois. 

Case.  A  small  fissure,  admitting  water  into  the  workh^. 

Casing,  Corn.  i.  A  partition  or  brattice,  made  of  casing-planh,  in  a  shaft.  2.  Pac 
Casings  are  zones  of  material  altered  by  vein-action,  and  lying  between  the  unaltered 
country  rock  and  the  vein. 

Cast-after-ccut,  Corn.  The  throwing  up  of  ore  from  one  platform  to  another  suc- 
cessively.    See  Shambles, 

Cata,  Sp.  a  mine  denounced,  but  unwoiked. 

Cat^head.  I.  A  small  capstan.     2.  A  broad-bully  hammer.    See  Bully, 

Cauf,  Newc  See  Corf. 

Caunter-lode,  Corn.  A  vein  coursing  at  a  considerable  angle  to  neighboring  veins. 

Caving.  The  falling  in  of  the  sides  or  top  of  excavations. 

Cawh.  Sulphate  of  baryta  (heavy  spar). 

Casu>,  Sp.  A  caldron  in  which  amalgamation  is  effected  by  the  com^  piocess,  used  in 
Mexico  and  South  America. 

Cement,  AusTR.  and  Pac  Gravel  firmly  held  in  a  silidous  matrix,  or  the  matru 
Itself. 

Cerro,  Sp.  A  hill  or  mountain. 

Chacing.  Following  a  vein  by  its  range  or  direction. 
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Chaldron.  Thhty-six  bushels.  In  Newcastle  fifty-three  handled  wdght  avoirdnpois. 
CkaldroH-wagimSt  containing  this  quantity,  convey  the  coal  from  the  pit  to  the  place  of 
shiixnent 

Chalybeate.  Impregnated  with  iron  (applied  to  mmeral  waters). 

Chamber,  See  Breast, 

Champion  lode.  The  main  vein  as  distinguished  from  branches. 

Changing-home,  Corn.  A  room  where  miners  change  and  dry  their  underground 
clothing.     See  Dry. 

Charbon  roux,  Fr.  Brown  charcoal,  produced  by  an  incomplete  carbonization  of 
wood. 

Charge,  The  amount  of  explosive  used  for  one  blast. 

Charger,  Corn.  An  auger>like  implement  for  charging  horizontal  bore-holes  for 
blasting. 

Charring.  The  expulsion  by  heat  of  the  voUtile  constituents  of  wood,  etc.,  leaving 
more  or  less  pure  vegetable  carbon. 

Chartermaster,  S.  STAFF.  See  Butty. 

Chats,  NoRTHUMB.  Small  pieces  of  stone  with  ore. 

Cheeks.  I.  The  sides  or  walls  of  a  vein.  2.  Extensions  of  the  sides  of  the  eye  of  a 
hammer  or  pick. 

Chert.  Homstone ;  a  silicious  stone  often  found  in  limestone. 

Cherry  coat,  Eng.  See  Coal. 

Chestnut  coat,  Penn.  See  Coal, 

Chilian  mill.  An  improved  arrasire,  in  which  a  heavy  stone  wheel  is  rolled  around 
the  bed. 

Chimsning,  Corn.  See  Tossing, 

Chimney,  An  ore-shoot.     See  Chute. 

China  clay.  Kaoline. 

Chisel.  See  Bit. 

Chock,  See  Nog. 

Choke  damp,  Eng.  Carbonic  acid  gas. 

Chlorides,  Pac.  A  common  term  for  ores  containing  chloride  of  silver. 

Chrome  ore.  Chromic  iron  (chromite,  oxide  of  chromium,  and  oxide  of  iron). 

ChsOe,  (Sometimes  written  shoot,)  i .  A  channel  or  shaft  underground,  or  an  inclined 
trough  above  ground,  through  which  ore  falls  or  is  **  shot "  by  gravity  from  a  higher  to 
a  lower  level.  2.  A  body  of  ore,  usually  of  elongated  form,  extending  downwrard 
within  a  vein  (ore-shoot).  The  two  forms  of  orthography  of  this  word  are  of  French 
and  English  origin  respectively.  Under  chute ^  the  original  idea  is  that  of  falling;  under 
shoot,  t£u  of  shooting  or  branching.  Both  are  appropriate  to  the  technical  significa- 
tions of  the  word.  An  ore-shoot,  for  instance,  may  be  considered  as  a  branch  of  the 
general  mass  of  the  ore  in  a  deposit,  or  as  a  pitch  or  fall  of  ore  (Germ,  erzfall).  In 
England  the  orthography  shoot  is,  I  believe,  exclusively  employed,  and  this  is  perhaps 
the  best,  the  other  being  unnecessarily  foreign. 

Cinnabar,  Sulphuret  of  mercury. 

Cistern,  Corn.  See  Tank, 

Clack,  Corn.  A  pump-valve. 

Clack-door,  CoRN.  An  opening  into  (lie  valve-chamber  of  a  pump. 

Claggy,  Newc.  Adhesive.  V^en  the  coal  is  tightly  joined  to  the  roof,  the  mine  is 
said  to  have  a  cloggy  top. 

Claim,  Pac.  Tac  portion  of  mining  ground  held  under  the  Federal  and  local  laws 
by  one  claimant  or  association,  by  virtue  of  one  location  and  record.  i 

Clanny  lamp.  The  safety-lamp  invented  by  Dr.  Clanny. 

Clay-iron,  A  tool  for  crowding  clay  into  leaky  bore-holes. 

Cleading,  Eng.  See  Buntons. 

Clean-up.  The  operation  of  collecting  all  the  valuable  product  for  a  given  period  01 
operation  in  a  stamp  mill,  or  in  a  hydraulic  or  placer  mine. 

ClecU.  I.  A  joint  in  coal  or  rock.     2.  A  strip  of  wood. 

Oeavage.  The  property  in  a  mineral,  of  splitting  more  easily  and  perfectly  in  some 
directions  than  in  others.  The  planes  of  cleavage  bear  a  relation  to  the  crystal  form  of 
the  mineral.  The  cleavage  of  rock-masses  is  more  properly  a  jointing,  unless  it  follows 
the  planes  of  beddins;. 

Clinker.  The  pro(uict  of  the  ftision  of  the  earthy  impurities  (ash)  of  coal  darii^  its 
combustion. 
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Qmmuter,  A  simple  apparatas  for  measuring  by  means  of  a  pcmdnlnm  or  wpaSb- 

level  and  circular  scale,  vertical  angles,  particularly  dips. 

Clod.  Soft  shale  or  slate,  in  coal  mines,  usually  applied  to  a  layer  forming  a  bad  roof. 

Clottihg.  The  sintering  or  semi-fusion  of  ores  during  roasting. 

CocU  (Eng.  Coals).  This  term  is  now  applied  to  stone-coal  or  pit-eoal,  that  is,  min- 
eral  coal,  obtained  by  mining,  as  distinguished  from  charcoal.  No  scientific  account  of 
the  nature  and  origin  of  coal  will  be  given  here.  The  three  principal  classes  rect^ized 
by  common  usage  are  anthracite  (hani,  black,  composed,  when  pure,  almost  exclusively 
of  carbon),  bituminous  or  coking  coal  (brown  or  black,  containing  hydrocarbons),  and 
lignite  or  brown  coal  (brown  or  black,  generally  showing  a  woody  or  a  laminar  structure, 
contaming  much  water,  and  more  recent,  geologically  speaking,  than  the  other  varieties). 
Semi-anthracites  and  semi-bituminous  coals  are  gradations  between  anthracite  and 
bituminouSy  based  on  the  increasing  percentage  of  volatile  matters.  Hydrcgencus  or 
gas-coals  are  bituminous  coals  yielding  the  highest  percentage  of  volatile  matters.  The 
English  classification  of  bituminous  coals  distinguishes  coking  coal  proper  (splintering 
when  heated,  but  subsequently  fusing  into  a  semi-pasty  mass),  cherry  or  soft  coed  (ignit- 
ing readily  and  burning  rapidly  without  splintering  or  fusion),  splint ,  rough  or  hard 
coal  (igniting  with  more  difficulty  but  burning  with  a  clear,  hot  fire),  and  ccmnel  coal 
(the  parrot  coal  of  Scotland,  compact,  homogeneous,  conchoidal  in  fracture,  bumii^ 
with  clear,  bright  flame).  The  English  call  anthracite  also  stonecoai  or  cttlm^  and  speak 
of  a  semi-anthracite  as  steam-coal.  Any  coal  advantageously  used  for  generating  steam 
is  called  a  steam-coal  in  the  United  States.  The  solid  carbon  remaining  after  the  ez- 
pubiou  of  volatile  matters  from  bituminous  cocU  or  lignite  is  called  coke.  Conunercial 
coke^  however,  must  have  a  certain  coherence  and  strength ;  and  the  coals  which  furnish 
it  in  this  condition  are  called  coking  coals.  A  peculiar  bituminous  coal  of  Indiana  and 
Ohio,  which  breaks  in  blocks,  and  is  used  raw  without  coking,  to  some  extent,  as  a  blast- 
furnace fuel,  is  called  block-coal.  Anthracite  is  divided  in  3ie  United  States  according 
to  the  color  of  the  ash  after  burning,  into  white-ash,  red-ash,  and  pink-ash  coal.  It  is 
also  classified  for  the  market  acconling  to  the  size  of  the  pieces  (see  Coal'ireaker),  as 
follows :  Lump  includes  the  largest  lumps  as  they  come  from  tne  mine.  The  c^er 
sizes  pass  over  and  through  sieve-meshes  of  the  size  named,  the  figures  signifying 
inches,  and  thus  indicating  roughly  the  average  limit  of  diameter  for  the  pieces  in  each 
siie,  viz. : 

Steamboat,  through  7  over  4 ; 

No.  I,  Broken  or  grate,    through  4  over  z^  to  2^; 

No.  2,  Egg,  through  2^  to  2^  over  2 ji^  to  2 ; 

No.  3,  Large  stove,  through  2}(,  to  2  over  ij^  to  iyi\ 

No.  4,  Small  stove,  through  ij^  to  i|^  over  i^  to  I ; 

No.  5,  Chestnut,  through  !>{  to  I  over    ^  to    }i\ 

No.  6,  Pea,  through    }i  to    }i  over    ^  to    )(. 

No.  7,  Buckwheat,  is  rarely  made,  except 'when  the  coal  is  washed  on  the  screens, 
and  the  chestnut  and  pea  have  the  larger  dimensions  above  given.  It  is  the  smallest  size, 
and  usually  included  in  the  dirt  or  culm. 

Coal-breaker.  A  building  containing  the  machinery  for  breaking  coal  with  toothed 
rolls,  sizing  it  with  sieves,  and  cleaning  it  for  market. 

Coal-pipes,  Newc.  Very  thin  irregular  layersj>f  coal. 

Cobalt-ores.  Cobalt-speiss  (smaltine,  chloantnite  when  niccoliferons,  sajffhrite  when 
ferriferous,  or  arsenide  of  cobalt  wiUi  or  without  nickel  or  iron) ;  cobalt  glance  and 
cobalt  pyrites  (smaltite  and  linnaite,  sulphides  of  cobalt) ;  cobalt  bloom  (erythriU, 
arseniate  of  cooalt). 

Cobbing,  Corn.  Breaking  ore  to  sort  out  its  better  portions.     See  Spall, 

Cobre  ores.  Copper  ores  nom  Cuba. 

Cockle,  Corn.  See  Schorl. 

Cod,  Newc.  The  bearing  of  an  axle. 

Coffer  or  Cofer,  Derb.  I.  To  secure  a  shaft  from  leaking  by  ramming  in  day  bdiind 
the  masonry  or  timbering.  2.  (or  Cover)  Corn.  See  Mortar  (2).  3.  A  rectangular 
plank  frame,  used  in  timbering  levels. 

Coffin,  Corn.  i.  An  old  open  working.  2.  The  mode  of  open  woridng  by  casting 
up  ore  and  waste  from  one  platform  to  another,  and  so  to  the  surface. 

Cogs.  See  Nogs  ;  only  cogs  are  not  squared,  but  simply  notched  where  they  cross  each 
other.  The  interior  of  a  structure  of  this  kind  and  the  spaces  between  the  timben  aie 
usually  filled  with  gob.     They  are  called  also  cobs,  corncobs,  etc. 
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Coil-iirag.  A  tool  to  pick  up  pebbles,  bits  of  iron,  etc.,  from  the  bottom  of  a  drill* 
hole. 

Collar.  I.  See  Cap.  2.  The  collar  of  a  shaft  is  the  horizontal  timbering  around  the 
mouth. 

Colliery,  A  coal  mine.  v 

Collom  washer^  Lake  Sup.  A  variety  oi  jig. 

Color,  Sp.  I.  Color.  The  shade  or  tint  of  the  earth  or  rock  which  indicates  ore.  2. 
A  particle  of  metallic  gold  found  in  the  prospector's  pan  after  a  sample  of  earth  oi 
crushed  rock  has  been  *'  panned  out. '  Prospectors  say,  e,  g.,  **  The  dirt  gave  me  so 
many  colors  to  the  panful." 

Colorados,  Sp.  Otes  impr^nated  with  oxide  of  iron,  and  in  a  state  of  decomposition 
See  Gossan. 

Col-rakt.  A  shovel  used  to  stir  lead-ores  during  washing. 

ConUf.  The  place  in  a  fissure  which  has  been  filled  by  successive  depositions  of  min- 
eral  on  the  walls,  where  the  two  sets  of  layers  thus  deposited  approacn  most  nearly  oi 
meet,  closing  the  fissures  and  exhibiting  eiliier  a  drusy  central  cavity,  or  an  interlocking 
of  crystals. 

Compass,  An  instrument  like  the  ordinary  nautical  or  surveyor's  compass,  though 
sometimes  otherwise  marked,  and  having  a  clinowuler  attached.  Also,  a  dip-compass^ 
for  tracing  magnetic  iron  ore,  having  a  needle  hung  to  move  in  a  vertical  plane. 

Concentration.  The  removal  by  mechanical  means  of  the  lighter  and  less  valuable 
portions  of  ore. 

Concentrator,  An  apparatus  in  which,  by  the  aid  of  water  or  air  and  specific  gravity, 
mechanical  concentration  of  ores  is  performed. 

Conglomerate.  A  rock  consisting  of  fragments  of  other  rocks  (usually  rounded;  ce- 
mented together. 

Consume.  The  chemical  and  mechanical  loss  of  mercury  in  amalgamation. 

Contact.  The  plane  between  two  adjacent  bodies  of  dissimilar  rock.  A  contact-vein 
is  a  vein,  and  a  contact-bed  is  a  bed,  lying,  the  former  more  or  less  closely,  the  latter 
absolutely,  along  a  contact. 

Cope,  Derb.  To  contract  to  mine  lead-ore  by  the  dish,  load,  or  other  measure. 

Coper,  Derb.  One  who  contracts  to  raise  lead-ore  at  a  fixed  rate. 

Copperas.  Ferrous  sulphate. 

Copper-ores.  Native  copper;  red  copper-ore  (aipfiie,  protoxide);  green  and  blue 
malachite  {malachite  and  cuurite,  carbonates) ;  copper  glance  (chalcocite,  sulphide) ; 
purple  co^er  (variegated  or  peacock  ore,  bomite,  sulphide  of  copper  and  iron) ;  gray 
copper  (fahl-ore,  tetrahedrite,  sulphantimonide  of  copper  and  other  metals) ;  yellcw 
copper  {copper-pyrites,  chalcopyrite,  sulphide  of  copper  and  iron) ;  copper-lead  ore 
(boumonite,  sulphantimonide  of  lead  and  copper) ;  blach  copper-ore  (an  earthy  and 
variable  mixture  of  sulphide  and  oxide  of  copper). 

Copper-plates,  AusTR.  and  Pac.  The  plates  of  amalgamated  copper  over  which  the 
auriferous  ore  is  allowed  to  flow  fix>m  the  stamp-battery,  and  upon  which  the  gold  is 
caught  as  amalgam. 

Corbond.  An  irr^^ular  mass  or  "  dropper  *'  from  a  lode. 

Core,  Corn.  A  miner's  underground  working-time  or  shift, 

Cor/t  Carve,  or  Cau/{ihe  last  incorrect).  I.  Newc.  A  large  basket  used  in  hoisting 
coal ;  from  the  Germ.  JCorb,  2.  A  wooden  frame  to  carry  coal«  3.  A  sled  or  low 
wagon  for  the  same  purpose. 

Cornish  pump,  A  pump  operated  by  rods  attached  to  the  beam  of  a  single-acting, 
condensing  beam-engine.  The  steam,  pressing  down  the  piston  in  the  vertical  steam- 
cylinder,  lifts  the  pump-rods,  and  these  subsequentiy  descend  by  their  own  weight. 

Coro-coro.  A  dressed  product  of  copper-works  in  South  America,  consisting  of  grains 
of  native  cower  mixed  with  pynte,  chalco-pyiite,  mispickel,  and  earthy  minerals. 

Cost-booh,  Corn.  A  book  used  to  keep  accounts  of  mining  enterprises  carried  on 
under  the  cost-booh  system^  peculiar  to  Cornwall  and  Devon,  and  differing  from  both 
partnership  and  incorporation.  It  resembles  the  mining  partnership  system  of  the  Pa- 
cific States. 

Costeaning  or  Costeening,  Corn.  Discovering  veins  by  pits  and  open  cuts,  run  on 
the  surface  transversely  to  the  supposed  course  of  the  veins. 

Counter,  i.  A  cross -vein.  2.  (Or  counter-gangway.)  A  gangway  driven  obliquely 
upwards  on  a  coal-seam  from  the  main  gangway  until  it  cuts  off  3ie  faces  of  the  work- 
ings, and  then  continues  parallel  with  the  main  gangway.  The  oblique  portion  is  called 
the  run. 
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Country,  or  Country-rock,  Corn.  The  rock  traversed  hf  or  adjacent  to  an  ore  dcporit. 

Course.  See  Strike. 

Course  of  ore.  SeeCkute  (2). 

Coursif^.  G)nducting  the  air-current  of  a  mine  in  different  directions  by  means  of 
doors  and  stoppings. 

Cousin  ydck.  A  common  nickname  for  a  Comishman. 

Covered  binding,  CoRN.  See  Plank-timbering. 

Cow.  A  kind  of  self-acting  brake  for  inclined  planes ;  a  trailer. 

Cowl.  See  Water -barrel. 

Coyoting,  Pac.  Mining  in  irr^;ular' openings  or  burrows,  comparable  to  the  holes  of 
coyotes  or  prairie  foxes. 

Crab.  A  machine  for  moving  heavy  weights.  Specially  the  engmes  employed  foe 
lowering  into  place  the  pumps,  rods,  pipes,  etc.,  of  Cornish  pit'Work. 

Cradle,  Pac.  See  Rocker. 

Cramp.  A  pillar  of  rock  or  mineral  left  for  support. 

Cranck,  Part  of  a  vein  left  by  old  workers. 

Craze  or  Crease,  Corn.  The  tin-ore  which  collects  in  the  middle  part  of  the  huddle. 

Creep,  Nswa  A  rising  of  the  floor  of  a  gangway,  occasioned  by  the  weight  of  in- 
cumbent strata,  in  pillar  workings.    Also  any  slow  movement  of  mining  ground. 

Cretaceous.  I.  Chalky.     2.  See  Geological  formations. 

Crevice,  Pac.  I.  A  shallow  fissure  in  the  bed-rock  under  a  gold  placer,  in  which 
small  but  highly  concentrated  deposits  of  gold  are  found.  2.  The  fissure  containing  a 
vein. 

Crib.  I.  See  Curb,  2.  A  structure  composed  of  frames  of  timber  laid  horizontally 
upon  one  another,  or  of  timbers  built  up  as  in  the  walls  of  a  log  cabin.  3.  A  miner's 
luncheon. 

Cribbing.  Close  timbering,  as  the  lining  of  a  shaft,  or  the  construction  of  cribs  oi 
timber  or  timber  and  earth  or  rock,  to  support  a  roo£ 

Cribble.  A  sieve. 

Crcp.  I.  Corn.  See  Crcp  tin.  2.  The  basset  or  outcrop  of  strata  at  the  surface. 
3.  To  leave  coal  at  the  bottom  of  a  bed. 

Cropping  out.  The  rising  of  layers  of  rock  to  the  surface.  That  part  of  a  vein  which 
appears  above  the  sur&ce  is  called  the  cropping  or  outcrop. 

Crqp^n.  The  chief  portion  of  tin-ore  separated  from  waste  in  the  principal  diessiiig 
operation. 

Cross-course,  CoRN.  An  intersecting  (usually  a  barren)  vein. 

Cross- cut.  A  level  driven  across  the  course  of  a  vein,  or,  in  general,  across  the  direc- 
tion of  the  main  workings  (as  to  connect  two  parallel  gangways),  or  across  the  "grain 
of  coal." 

Cross-heading.  A  heading  driven  across  from  one  gangway  or  breast  to  another, 
usually  for  ventilation. 

Cross-vein.  An  intersecting  vein. 

Crow  or  crowfoot,  A  tool  with  a  side-daw,  for  grasping  and  recovering  broken  rods 
in  deep-bore  holes. 

Crush.  I.  A  squeese,  accompanied,  perhaps,  with  more  violent  motion  and  effscts. 
2.  A  variety  of  iault  in  coal.     See  Fault  (2). 

Crusher.  A  machine  for  crushing  ores. 

Cry  of  tin.  The  peculiar  crackling  noise  produced  in  bending  a  piece  of  metallic  tin. 

Culm.  1 .  Eng.  Anthracite.  2,  Penn.  The  waste  or  slack  of  the  Pennsylvania  an- 
thracite mines,  consisting  of  fine  coal,  more  or  less  pure,  and  coal-dust  and  (Uit. 

Curb.  A  timber  frame,  circular  or  square,  wedged  in  a  shaft  to  make  a  foundation 
for  walling  or  tubbing,  or  to  support,  with  or  without  other  timbering,  the  walls  of  the 
shaft. 

Curbing.  See  Cribbing. 

Cut.  I.  To  intersect  a  vein  or  working.    2.  To  excavate  coal. 

Dam.  I.  To  keep  back  water  in  a  stream  or  mine  by  means  of  a  dam  or  bolkhend. 
2.  S.  Staff.  See  Stopping  and  Bulkhead, 

Damp  sheet,  S.  Staff.  A  large  sheet,  placed  as  a  curtain  or  paitidon  acroM  a  gM* 
road,  to  stop  and  turn  an  air-current. 

Dan,  NEwa  A  truck  or  sled  used  in  coal  mines. 

Dant,  Newc.  Soft,  inferior  coal ;  mineral  charcoal, 

Davy  lamp.  The  safety  lamp  invented  by  Sir  H*  Davy. 
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Day^  Walks.  The  surface  of  the  ground  OTer  a  mine.  Day-Uvel.  An  adit.  Day- 
waier.  Water  from  the  surface. 

Dead^  Corn.  i.  Unventilated.    2.  As  to  a  yein  or  piece  of  ground,  unproductive. 

Deadened  mercury.  See  Floured, 

Dead  riches.  See  Base  bullion. 

Dead  roasHng^  Roasting  carried  to  the  fiuthest  practicable  d^[ree  in  the  expulsion 
of  sulphur. 

Deads,  Co%s.  The  waste  rock,  packed  in  excavations  from  which  ore  or  coal  has 
been  extxacted. 

Dead'Work.  Work  that  is  not  directly  productive,  though  it  may  be  necessary  for 
exploration  and  future  production. 

Deal.  Plank  used  in  shaft  and  gallery  construction. 

Dean,  CoRN.  The  end  of  a  level. 

Dibris,  Fr.  The  fragments  resulting  from  shattering  or  disintegration. 

Deepy  Corn.  The  lower  portion  of  a  vein ;  used  in  the  phrase  to  the  deep,  i.  e., 
downward  upon  the  vein. 

Denumdar,  Sp.  To  denounce.  To  give  information  that  a  mine  is  forfeited  for 
being  insufficiently  worked,  or  for  a  violation  of  some  condition  which  imposes  that 
penalty.  This  term  is  also  applied  to  the  giving  notice  of  a  discovery,  for  the  purpose 
of  registry. 

Deposit.  The  term  mineral  deposit  or  ore-deposit  is  arbitrarily  used  to  designate  a 
natural  occuirenoe  of  «  useful  mineral  or  ore  in  extent  and  degree  of  concentration  to 
invite  exploitation. 

Derrich.  I.  See  ^hip.    2.  The  hoisting-tower  over  an  artesian  well-boring. 

Deseension-theory.  Ine  theory  that  the  material  in  veins  entered  from  above. 

Desuing,  Corn.  See  Dissmng.- 

DesulphuriMotion.  The  removal  of  sulphur  firom  sulphuret  ores. 

Dial,  Corn.  See  Compass.    To  dial  a  mine  is  to  make  a  survey  of  it. 

Diamond-drill.  A  fonn  of  rock  drill  in  which  the  work  is  done  by  abrasion  instead 
of  percussion,  black  diamonds  iborts)  being  set  in  the  head  of  the  boring  tool. 

Die.  A  piece  of  hard  iron,  placed  in  a  mortar  to  receive  the  blow  of  a  stamp,  or  in  a 
pan  to  receive  the  friction  of  Uie  muller.  Between  the  die  and  the  stamp  or  muUer  the 
ore  is  crushed. 

Dig,  Corn.  See  Gottge. 

Diggings,  Applicable  to  ^11  mineral  deposits  and  mining  camps,  but  in  usage  in  the 
United  States  applied  to  placer-mining  only. 

Dihe.  A  vein  of  igneous  rock. 

DiUuing  6r  dilleughing.  Corn.  An  operation  performed  in  tin-dressing  upon  the 
slimes  of  a  certain  part  of  the  process.  It  is  like  the  operation  of  panning,  only  per- 
formed with  a  sieve  having  a  close  haircloth  bottom,  and  in  a  kieve  of  water  which 
receives  the  tailings  of  the  process. 

Diluvium.  Sand,  gravel,  clay,  etc.,  in  superficial  deposits.  See  Drift.  According 
to  some  authors,  alluvium  is  the  effect  of  the  ordinary,  and  diluvium  of  the  extraordi- 
nary action  of  water.  The  latter  term  is  now  passing  out  of  use  as  not  precise,  and 
more  specific  names  for  the  different  kinds  of  material  axe  substituted. 

Dip,  The  inclination  of  a  vein  or  stratum  below  the  horizontal.  The  dip  at  any 
point  is  necessarily  at  right  angles  witli  the  local  strike,  and  its  inclination  is  steeper 
than  that  of  any  other  line  drawn  in  the  plane  of  the  vein  or  stratum  through  that  pomt 

Dipping-needle.  See  Compass. 

Discovery,  Pac.  The  first  finding  of  the  mineral  depoait  in  place  upon  a  mining 
claim.  A  discovery  is  necessary  before  the  location  can  be  held  by  a  valid  title.  The 
openingin  which  it  is  made  is  called  discovery-shaft,  discovery-tunnel,  etc. 

Dish,  Corn.  i.  The  landowner's  or  lord's  part  of  the  ore.  2.  Dbrb.  A  measure  of 
14,  15,  or  16  pints. 

Dissuing,  CORN.  Cutting  out  the  selvage  or  gonge  of  a  lode,  to  fiicilitate  the  ore- 
extraction. 

District.  In  the  States  and  Territories  west  of  the  Missouri,  a  vaguely-bounded  and 
temporary  division  and  organisation  made  by  the  inhabitants  of  a  mining  region.  A 
district  has  one  code  of  mining  laws,  and  one  recorder.  Counties  and  county  officers 
are  gradually  taking  the  place  of  these  cruder  arrangements. 

Diich.  An  artifioal  water-course  flume,  or  canal,  to  convey  water  for  mining.  A 
flume  is  usually  of  wood ;  a  ditch,  of  earth. 
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Divining-rod  or  Dowsing-rod^  Corn.  A  rod  fmost  frequently  of  witch-hazel,  and 
forked  in  shape)  used,  according  to  an  old  but  still  extant  superstition,  for  discovering 
Inineral  veins  and  springs  of  water,  and  even  for  locating  oil  wells. 

Doggy t  S.  Staff.  An  underground  superintendent,  employed  by  the  butty. 

Dog-hole.  A  small  proving-hoU  or  airway,  usually  less  than  five  feet  high. 

Dole.  A  division  of  a  parcel  of  ore. 

Dolly-tub,  Corn.  A  tub  in  which  ore  is  washed,  being  agitated  by  a  dolly,  or  peifoi^ 
ated  board. 

Dope,  See  Explosives, 

Dolts  or  DotthoUs.  Small  openings  in  the  vein. 

Downcast.  The  opening  through  which  the  ventilating  air-current  descends  into  a 
mine. 

Dradge,  Corn.  The  inferior  portions  of  ore,  separated  from  the  prill  by  cobbing. 

Drag.  The  lower  part  of  2^  flask.  The  mould  having  been  prepared  in  the  two  puts 
of  the  flask,  the  cope  is  put  upon  the  drag  before  casting.  After  casting,  the  flask  is 
opened  by  removing  the  cope. 

Drag  twist.  A  spiral  hook  at  the  end  of  a  rod,  for  cleaning  bore -holes. 

Draught,  S.  STAFF.  The  quantity  of  coal  raised  to  bank  in  a  given  time. 

Draw.  To  rob  pillars  or  the  top-coal  of  breasts  before  abandoning  the  ground. 

Dredge.  Very  fine  mineral  matter  held  in  suspension  in  water. 

Dresser,  S.  Staff.  A  large  pick,  with  which  the  laigest  lamps  of  coal  are  prepared 
for  loading  into  the  skip. 

Dressing,  Corn.  The  picking  and  sorting  of  ores,  and  washing,  preparatory  to  re- 
duction. 

Drift.  I.  A  horizontal  passage  jinderground.  A  i/r^  follows  the  vein,  as  distin- 
guished from  a  cross-cut,  which  intersects  it,  or  a  Uvel  or  gallery,  which  may  do  either. 
2.  Unstratified  diluvium. 

Drill,  A  metallic  tool  for  boring  in  hard  material.  The  ordinary  miner's  drill  is  a 
bar  of  steel,  with  a  chisel-shaped  end,  and  is  struck  with  a  hammer.  See  Roek-driU, 
Diamond-drill. 

Driving.  Extending  excavadons  horizontally.  Distinguished  from  sinking  and 
raising. 

Dropper,  Corn.  A  branch  leaving  the  main  vein  on  the y^/zera// side. 

Drowned  level.  See  Blind  level  (2). 

Druggon,  S.  Staff.  A  square  iron  or  wooden  box,  used  for  conveying  fresh  water 
for  horses,  etc.,  in  a  mine. 

Drum.  That  part  of  the  winding  machinery  on  which  Ae  rope  or  chain  is  coiled. 

Druse.  A  crystallized  crust  linmg  the  sides  of  a  cavity. 

Dry,  Corn.  See  Changing-kouse, 

Dualin.  See  Explosives. 

Dumb-drift.  An  air-way  conveying  air  around,  not  through,  a  ventilating  fuznaoe  to 
the  upcast. 

Dump.  I.  To  unload  a  vehicle  by  tilting  or  otherwise,  without  handling  or  shoveling 
out  its  contents.     2.  A  pile  of  ore  or  rock. 

Dumper.  A  tilting-car  used  on  dumps. 

Dun,  Corn.  A  frame  of  timbering,  like  a  door-frame. 

Dutck  metal.  An  alloy  of  copper  and  zinc,  containing  more  copper  than  oidinaiy 
brass. 

Duty.  A  measure  of  the  effectiveness  of  a  steam-engine,  usually  expressed  in  the 
numb^  of  foot-pounds  (or  kilogrammetres)  of  useful  work  obtained  from  a  given 
quantity  of  fuel. 

Duty  ore.  Corn.  The  landlord's  share  of  the  ore. 

Dyke,  See  Dike, 

D%ku,  Corn.  To  cut  ahead  on  one  side  of  Kftice,  so  as  to  increase  the  efficacy  of 
blasting  on  the  remainder.  (Doubtless  the  same  word  as  Dissue,  See  Dissmi^g.) 
Also  called  to  kulk. 

Egg-coal,  Penn.     See  Coal, 

Egg-kole,  Derb.  a  notch  cut  in  the  wall  of  a  lode  to  hold  Ae  end  of  a  stew^el. 

Elvan,  Corn.  A  name  given  to  certain  broad  granite  veins  or  bdts  in  schistose 

Emery,  Impure  corundum. 

End  of  coal.  The  direction  or  section  at  right-angles  to  Hmt/iue;  sometimes  citted 
^hibbutt. 
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End'fitces,  Corn.  See  IVall-plates, 

Entry.  An  adit.     Applied  to  the  main  gangway  in  some  coal  mines. 

Exploder,  A  cap  or  fulminating  cartridge,  placed  in  a  charge  of  gunpowder  or  other 
explosive,  and  exploded  by  electricity  or  by  a  fuse.     See  Explosives, 

Expioiiatum^  Fr.  The  productive  working  of  a  mine,  as  distinguished  from  explo- 
ration. 

Explosives,  The  principal  explosives  used  in  mining  are  gunpowder,  a  compound 
of  sulphur,  charcoal,  and  potassium  mtrate  (potash  saltpeter)  or  sodium  nitrate  (Chili 
A  o'xia-saitpeter) ;  nitro-glycerin^  a  liquid  compound  of  carbon,  hydrogen,  nitrogen,  and 
oxygen,  produced  by  the  action  of  nitric  acid  upon  glycerin ;  dynamite  No,  i ,  or  giant 
pozoder,  amixtnre  of  nitro-glycerin  with  a  dry  pulverized  mineral  or  v^etable  absorbent 
or  dope  (commonly  silicious  or  infusorial  eartn) ;  dynamite  No,  2,  nitro-glycerin  mixed 
with  saltpeter,  sawdust,  or  coaldust,  paraffin,  etc.,  in  lieu  of  an  inexplosive  dope  ;  litho- 
fracteur,  nitro-glycerin  mixed  with  stlidons  esirth,  charcoal,  sodium,  and  sometimes 
barium  nitrate  and  sulphur ;  dnalin,  nitro-glycerin  mixed  with  potassium  nitrate  und 
fine  sawdust ;  rend-rock,  Hercules^  Neptune ^  tonite,  vigorite,  and  other  powders,  re- 
sembling dynamite  No.  2,  i,  e,,  consisting  of  nitro-glycerin  widi  a  more  or  less  explosive 
dope;  and  mica-powder,  a  No.  i  dynamite,  in  which  the  dope  is  fine  scales  of  mica. 
The  cMorate,  pierate,  znd  fulminate  explosives  are  not  used  in  mining,  except  the  ful- 
minate of  mercury,  which  is  employed  for  the  caps  or  exploders,  by  means  of  which 
charges  of  powder,  dynamite,  etc.,  are  fired. 

Eye,  I.  The  top  of  a  shaft.  2.  The  hole  in  a  pick  or  hammer-head  which  receives 
the  handle. 

Face.  I.  In  any  adit,  tunnel,  or  slope,  the  end  at  which  work  is  progressing  or  was 
last  done.  2.  Tht  face  0/ coal  is  the  principal  cleavage-plane  at  right  angles  to  the 
stratification.     Driving  on  the  face  is  driving  against  or  at  right  angles  with  the  face. 

Fagot,  See  Pile.  >• 

Fahlband,  Germ.  A  zone  or  stratum  in  crystalline  rock,  impregnated  with  metallic 
sulphides.     Intersecting  fissure-veins  are  enriched  by  Ubit  fahlband, 

Famp,  Newc  Soft,  tough,  thin  shale  beds. 

Fan.  A  revolving  machine,  to  blow  air  into  a  mine  {^pressure-fan,  blower),  or  to 
draw  it  out  (suction-fan), 

Fanega,  Sp.  A  bushel ;  sometimes  half  a  mule-load. 

Fang,  Derb.  An  air-course  cut  in  the  side  of  a  shaft  or  level,  or  constructed  of  wood. 

Fast-end,  I.  The  port  of  the  coal-bed  next  the  rock.  2.  A  gangway  with  rock  on 
b  tth  sides.     See  Loose-end, 

Fast  shot,  Nrwc.  a  charge  of  powder  exploding  without  the  desired  effect. 

Fathom,  Corn.  Six  feet.  A  fathom  of  mining  ground  is  six  feet  square  by  the 
whole  thickness  of  the  vein,  or  in  Cornish  phrase,  a  fathom  forward  by  a  fathom 
vertical, 

Fathom'taie,  Corn.  See  T\it'Work  (2).  This  name  probably  arises  from  the  payment 
for  such  work  by  the  space  excavated,  and  not  by  the  ore  produced. 

Fault,  I.  A  oislocation  of  the  strata  or  the  vein.  2.  In  coal-seams,  sometimes  ap- 
plied to  the  cool  rendered  worthless  by  its  condition  in  the  seam  (slate-fault,  dirt-fatdt^ 
etc.). 

Feather,  See  Plug  and  feather. 

Feathering,  See  Plugpng, 

Feeder,  I.  A  small  vem  joining  a  larger  vein.  2.  A  spring  or  stream.  3.  A  bhwef 
of  gas. 

Feigh,  Nswc  Refuse  washed  from  lead-ore  or  coal. 

FeU,  See  RiddU, 

Felspatkie,  Containing  felspar  as  a  principal  ingredient. 

Ferruginous,  Containing  iron. 

Fettle,  Fettling,  See  Fix. 

Fire-clay.  A  clay  comparatively  firee  from  iron  and  alkalies,  not  easily  fusible,  and 
hence  used  fo#fire  bricks.     It  is  often  found  beneath  coal-beds. 

Fire-damp,  Light  carboretted  hydrogen  gas.  When  present  in  common  air  to  the 
extent  of  one-fifteenth  to  one-thirteenth  ny  volume,  the  mixture  is  explosive. 

Firc'Setting.  •The  softening  or  cracking  of  the  working-face  of  a  lode,  to  facilitate 
excavation,  l^  exposing  it  to  the  action  of  a  wood -fire  built  close  against  it.  Now 
nearly  obsolete,  but  much  used  in  hard  rock  before  the  introduction  of  explosives. 

Fire-stink,  S.  Staff.  The  stench  from  decomposing  iron  pyrites,  caused  by  the  for- 
mation of  sulphuretted  hydrogen. 

36 
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Fissure-vein,  A  fissure  in  the  earth's  crust  filled  wUh  mineiaL 

Flange  Corn.  A  two-pointed  miner's  pick. 

Flatige,  Applied  to  a  vein  widening. 

Flap-door,  Newc.  A  manhole  door. 

Flask.  An  iron  bottle  in  which  quicksilver  is  sent  to  market  It  contains  76^^ 
pounds. 

Flaty  Derb.  and  N.  Wales.  A  horizontal  vein  or  ore*deposit  anxiliaiy  to  a  maja 
vein ;  also  any  horizontal  portion  of  a  vein  elsewhere  not  horizontaL 

Flat-nose  shell.  A  cylindrical  tool  with  valve  at  bottom,  for  boring  through  soft  clay. 

Flat-rods.  A  series  of  horizontal  or  inclined  connecting-rods,  running  upon  rollers, 
c.r  supported  at  their  joints  by  rocking-arms,  to  convey  motion  from  a  steam-engine  or 
water-wheel  to  pump-rods  at  a  distance. 

Flat-wall^  Corn.  A  local  term  (in  St.  Just)  ioi  foot-wall. 

Float-copper,  LA.KB  SUP.  Fine  scales  of  metallic  copper  (especially  prodnoed  by 
abrasion  in  stamping)  which  do  not  readily  settle  in  water. 

Float-gold,  Pac  Fine  particles  of  gold,  which  do  not  readily  settle  in  water,  and 
hence  are  liable  to  be  lost  in  the  ordinary  stamp-mill  process. 

Float-ore.  Water- worn  particles  of  ore;  fragments  of  vein-material  foond  on  the 
surface,  away  from  the  vein-outcrop. 

Flookan  or  Flooking,  CoRN.  See  Fluccan, 

Floor.  I.  The  rock  underlying  a  stratified  or  nearly  horizontal  deposit,  corresponding 
to  ih^  foot-wall  oi  more  steeply-dipping  deposits.  2.  A  horizontal,  flat  ore-body.  3.  A 
floor,  in  the  ordinary  sense,  or  a  plank  platform  underground. 

Floran-tin,  Corn.  Tin  ore  scarcely  visible  in  the  stone,  or  stamped  very  small. 

Flosh,  Corn.  A  rude  mortar,  with  a  shutter  instead  of  a  screen,  used  under  stamps. 

Floured.  The  finely  granulated  condition  of  quicksilver,  produced  to  a  greater  or  less 
extent  by  its  agitation  during  the  amalgamation  process. 

Fluccan,  Corn.  Sofl^  clayey  matter  m  the  vein ;  a  vein  or  course  of  clay. 

Flume,  A  wooden  conduit,  bringing  water  to  a  mill  or  mine. 

Foal,  Newc.  A  young  boy  employ^  in  putting  coal. 

Fodder,  North  Eng.  A  unit  employed  in  expressing  weights  of  metallic  lead,  and 
equal  to  21  hundredweight  of  112  pounds  avoirdupois. 

Foot-piece.  See  Sill. 

Foot-wall,  Corn.  The  wall  under  the  vein. 

Foot-way.  The  series  of  ladders  and  sollars  by  which  men  enter  or  leave  a  mine. 

Forefield,  Newc.  The  face  of  the  workings.  The  forefield-end  is  the  end  of  the 
workings  farthest  advanced. 

Forfeiture.  The  loss  of  possessory  title  to  a  mine  or  public  lands  by  fidlure  to  comply 
with  me  laws  prescribing  the  quantity  of  assessment  work,  or  by  actual  abandonment. 

Fore-poling.  A  method  of  securing  drifts  in  progress  through  quicksand  by  driving 
ahead  >poles,  lath,  boards,  slabs,  etc.,  to  prevent  the  mflow  of  the  quicksand  on  the  sides 
and  top,  the  face  being  protected  by  breast-boards. 

Fore-winning,  Newc.  Advanced  workings. 

Formation.  See  Geological  formations. 

Fork.  I.  Corn.  The  bottom  of  thexiMv/.  2.  Derb.  A  piece  of  wood  supporting 
the  side  of  an  excavation  in  soft  ground. 

Forpale  or  Forepale.  The  driving  of  timbers  or  planks  horizontally  ahead  at  the 
working-face,  to  prevent  the  caving  of  the  ground  in  subsequent  driving. 

Fossil  ore.  Fossiliferous  red  hematite. 

Fother,  Newc.  One-third  of  a  chaldron. 

Foundershaft.  The  first  shaft  sunk. 

Frame,  Corn,  See  Tin-frame. 

Free.  Native,  uncombined  with  other  substances,  as  free  gold  or  silver. 

Free  fall.  An  arrai^rement  by  which,  in  deep  boring,  the  Hi  is  allowed  to  fidl  freely 
to  the  bottom  at  each  drop  or  down-stroke. 

Free-milling.  Applied  to  ores  which  contain  free  gold  or  silver,  and  can  be  reduced 
by  crushing  and  amalgamation,  without  roasting  or  other  chemical  treatment 

Frue  vanner.  A  variety  of  continuously  viOT\uaig  percussion-tahle. 

Furnace,  i.  A  structure  in  which  heat  is  produced  by  the.  combustion  of  friel.  2.  A 
structure  in  which,  with  the  aid  of  heat  so  produced,  the  operations  of  roasting,  rednc- 
tion,  fusion,  steam-generation,  desiccation,  etc.,  are  carried  on,  or,  as  in  some  mines,  the 
u^ast  air-current  is  heated,  to  facilitate  its  ascent  and  thus  aid  ventilation. 
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Furtherance^  Newc.  An  extra  price  paid  to  hewers  when  they  iHsofut  the  coal. 

Fuse.  A  tube  or  casii^  Ailed  with  combustible  material,  by  means  of  which  a  blast  is 
Ignited  and  exploded. 

Gad.  I.  A  steel  wedge.  2.  A  small  iron  punch  with  a  wooden  handle  used  to  break 
up  ore. 

Gale,  £ng.  (Forest  of  Dean.)  A  grant  of  mining  ground. 

Galiage.  Royalty. 

Gailery,  A  level  or  drift, 

GaUowS'frame.  A  frame  over  a  shaft,  carrying  the  pnlle3rs  for  the  hoisting  cables. 

Gang.  I.  A  mine.     2.  A  set  of  miners. 

Gangue.  The  mineral  associated  with  the  ore  in  a  vein. 

Gangway.  I.  A  main  level,  applied  chiefly  to  coal  mines.  2,  Newc  A  wooden 
bridge. 

Garland,  S.  Staff.  A  trough  or  gutter  round  the  inside  of  a  shaft  to  catch  the  water 
running  down  the  sides. 

Gas-coal.  See  Coal. 

Gash.  Applied  to  a  vein  wide  above,  narrow  below,  and  terminating  in  depth  within 
the  formation  it  traverses. 

GaS'Well.  A  deep  boring,  from  which  natural  gas  is  discharged. 

Gate,  Gate-way,  or  GaiC'Toad,  Eng.  I.  A  road  or  way  underground  for  air,  water, 
or  general  passage ;  a  gangway.  2.  The  aperture  in  a  founder's  mould,  through  which 
the  molten  iron  enters. 

Gear,  Newc.  I.  The  working  tools  of  a  miner.  2.  The  mechanical  arrangements 
connecting  a  motor  with  its  work. 

Geode.  A  cavity,  studded  around  with  crystals  or  mineral  matter,  or  a  rounded  stone 
containing  such  a  cavity. 

Geological  formations.  Groups  of  rocks  of  similar  character  and  age  arc  called  for« 
mations.  The  different  stratified  formations  have  been  arranged  by  geologists  according 
to  their  apparent  age  or  order  of  position  stratigraphically,  and  the  fossils  they  contain. 
While  there  are  mmor  points  of  difference  in  classification,  and  still  more  in  nomencla- 
ture, the  general  scheme  is  now  well  settled.  Three  tables  are  given  below,  the  first 
prepared  in  1878,  by  Professor  J.  D.  Dana,  the  second  by  Professor  T.  Sterry  Hunt, 
both  for  the  United  States,  and  the  third,  referring  to  formations  found  in  Pennsylvania 
only,  by  Professor  J.  P.  Lesley.  [The  latter  is  omitted. — Editor].  They  are  taken 
(Professor  Hunt's,  with  later  revision  by  the  author),  from  The  Geologist's  Traveling 
Handbooh,  prepared  by  James  Macfarlane,  Ph.D.  The  numbers  attached  to  the  differ- 
ent formations  in  these  tables  will  facilitate  the  identification  of  a  given  formation  under 
different  names.  A  catalogue  of  the  formations  is  added  to  the  tables,  in  which  the 
predominant  rocks  of  each  are  named.  The  eruptive  rocks  are  not  included  in  these 
tables,  the  determination  of  their  age  being  a  more  difficult  and  doubtful  matter,  the 
discussion  of  which  cannot  be  undertaken  in  this  place.  For  lack  of  space,  also,  the 
enumeration  and  description  of  the  diffeient  species  of  rocks  and  minerals  must  be 
omitted,  the  reader  being  referred  for  such  information  to  works  on  lithology  and  min- 
eralogy. 
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PROFESSOR  J.   D.   DANA's  TABLE  OF  GEOLOGICAL  FORMATIONS. 
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GROUPS  OR  PBXIODS. 


ao.  Quaternary. 


19,  Tertiary. 


z8.  Cretaceous. 

17.  Jurassic 
z6.  Triassic 


15.  Permian. 

14.  Carboniferous. 

13.  Subcarboniferous. 

la.  Catsklll. 
II.  Chemung. 

10.  Hamilton. 
9.  Coroiferous. 


8.  Oriskany. 

7.  Lower  Helderbei^g. 

6.  Salimw 

5.  Niagara. 


4.  Trenton. 


3.  Canadian. 


a.  Primordial  or  Cambrian. 


1.  Aidusan. 


PORMATBORS  OR  RPOCHft. 


ao.  Quaternary. 


19  c  Pliocene. 
19  b.  Miocene. 
19  a.  Eocene. 


18  c.  Upper  Cretaceous. 
18  b.  Ihuddle  Cretaceous. 
1 8  a.  Lower  Cretaceous. 

17.  Jurastsic. 

16.  Triassic. 


15.  Permian. 

14  c.  Upper  Coal  Measui 
14  b.  Lower  Coal  Measures. 
14  a.  Millstone  Grit. 

13  b.  Upper  Subcaibonifcroua. 
13  a.  Lower  Subcarbonifcrooa. 


13.  CatskiU. 

iz  b.  Chemung. 
II  a.  Portage. 

10  c.  Genesee. 
10  b.  Hamilton. 
10  a.  Marcellus. 

9  c.  Comiferotis. 
9  b.  Schoharie. 
9  a.  Cauda  Galli. 


8.  Oriskany. 

7.  Lower  Hdderberg. 

6.  Salina. 

5  c.  Niagara. 
5  b.  Clinton. 
5  a.  Medina. 


4  c  Cincinnati. 
4  b.  Utica. 
4  a.  Trenton. 

3  c.  Chazy. 
3  b.  Quebec. 
3  a.  Calciferous. 

a  b.  Potsdam, 
a  a.  Acadian. 

1  b.  Hiironian. 
I  a.  liaurentian. 
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PROFESSOR  T.   STERRY  HUNT's   TABLE  OF  GEOLOGICAL   FORMATIONS. 


A6B8« 

GKOOn. 

MCBBXCAM   FOKMATIONS. 

90.  Quatenuuy. 
19.  Tertiary. 

90.  Recent. 

19  c.  Pliocene. 
19  b.  Miocene. 
19  a.  Eocene. 

MeMsoic 

x8.  Cretaceous. 
17.  Jurassic. 
x6.  Triassic 

x8.  Cretaceous. 

17.  New  Red  Sandstone. 

x6.  New  Red  Sandstone. 

Paleoioic. 

>3->5«  Csrboniferous. 

5-7.  Sihuian. 

4.  Upper  Cambrian,  Siluro-Cambrian, 
Ordovidan,  or  Ordovian. 

3.  Middle  Cambrian. 
9.  Lower  Cambrian. 

15.  Penno-Carboniferous. 

14.  Coal  Measures. 

X3  b.  Mississippi  (Carb.  Limestone). 

13  a.  Waverley  or  Bona  venture. 

X9.  Catskill. 

XX.  Chemung  and  Portage, 
xo.  Hamilton   (includii^  Oenesee  and 
Marcellus). 

Q.  Comiferous  or  Upper  Helderbeig. 

8.  Oriskany. 

7.  Lower  Helderberg. 

6.  Onondaga  or  Skalina. 

5  c.  Niagara  (including  Guelph). 

5  b.  Clinton. 

5  a.  Medina. 

5  a.  Oneida. 

4  c.  Loraine. 
4  b.  Utica. 
4  a.  Trenton. 

3  c.  Chasy. 

3  b.  Levis  (Tremadoc  and  Arenig). 

3  a.  Calciferous. 

9  e.  Potsdam. 

9  d.  Sillery. 

9  c.  Acadian  (Menevtan). 

9  b.  Taconian. 

9  a.  Keweenian. 

Eoioic 

s.  Primary  or  Crystalline. 

• 
I  e.  Montalban.  • 
X  d.  Norian  or  Labrador.* 
t  c.  Huronian. 
I  b.  Arvonian. 
X  a.  Laurentian. 

*  Professor  Hunt  says  there  are  many  reasons  for  believinjK  that  the  Norian  may  be  older  than  the 

.  Anronian  and  Huronian. 

NoTBS.— In  the  following  notes  Professor  Hunt's  classification  is  sufficiently  followed  to  show  the 
nature  of  the  older  groups  which  he  distin^ishes : 

y  a.  Laurtniian.  Chiefly  massive  gneiss,  reddish  or  grayish,  sparingly  micaceous,  often  homblen* 
die.    Some  crystalline  limestone,  magnetic  iron,  and  other  metallic  ores. 

I  b.  Arvontan.  Chiefly  petrosilcx,  often  becoming  quartsiferous  prophyry,  with  some  quartsites 
and  homblendic  rocks ;  magnetic  and  specular  iron  ores. 

X  c  Norimn,  Chiefly  a  feldspothic  rock  (norite),  iHiich  sometimes  carries  garnet,  epidote,  etc. ; 
also,  great  beds  of  titaniferous  iron  ores. 

X  d.  Huronian.  Chloritic  schiirs,  greenstone  (diorite  or  diabase),  serpentine,  steatite,  dolomite, 
copper,  chrome,  nickel,  and  iron  ore. 

X  e.  MonttUoan,  Fine-grained  micaceous  or  homblendic  gneiss,  chrysolite  rock,  serpentine,  mica- 
schist,  muiite. 

3  a.  Krmtenian.  The  copper-bearing  series  of  Lake  Superior,  made  up  of  sandstones  and  conglom- 
erates, with  much  interstratified  emptive  rock. 

a  b.  Taconian.  Granular  quartzites,  argillites  and  nacreous  or  hydro-micaceous  schists,  and  great 
masses  of  crystalline  limestone,  marbles,  magnetite,  siderite,  and  pyrite  changing  to  limonlte. 
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•  c  and  a  d.  Aeadiam  (and  Silltrv).    Foaailiferous  sandstone  and  shale* 
9  e.  Pottdam.    Sandstone,  congfomerate. 

3  a.  CaUifercnt,    Sandy  maB<iestan  limestone^  calcareous  sandstone. 
3  b.  Qt(tS*c.    Sandstone,  limestone  oonglomeiate,  black  slate. 

3  c.  Ckamy.    Limestone,  chert. 

4  a.   TrtnioH,    Limestone,  buff  and  blue ;  dolomite  carrying  lead-ore  deposits ;  brovB-heautite  bcdi. 
4  b.  Utica,    Dark  carbonaceous  slate ;  impure  limestone. 

4  c.  Hudson  Riv€r,    Slate,  shale,  clay,  gnt. 

5  a.  Medina.    Cons^omerate ;  aigillaceous  sandstone. 

5  b.  Citntan.    Sandstone,  shale,  conglomerate,  limestone,  fossiliferous  red  hematite,  or  ooliuc  iron* 
3re  bed. 
5  c.  Niagara.    Clay  shale;  limestone. 

6.  Salina.    Red  shale,  gvpseous  shale,  hydraulic  lime,  salt. 

7.  Laater  Htlderbtrg,    Limestone,  shaly  or  compact,  and  fossiliferous. 

8.  OriskfMy.    Sandstone. 

9.  Camt/erous  or  Up^er  Helderbtrgr,    Principally  limestone. 

9  a.   Cauda-galli,    Fme-grained  calcareous  and  argillaceous,  drab  or  brownish  sandstone ;  peculiar 
fossils. 
9  b.  Schokari*  Grii.    Fine-grained  calcareous  grit,  similar  to  9  a,  but  with  differing  fossils. 

9  c.  Onondagu,  and  9  d.  Corni/erous.  Gray,  blue,  bhick  limestone.  At  the  top  of  9  d  occur  the 
Marcellus  iron  ores  (carbonate). 

10  a.  Marcellu*.  Bku:k  or  dark-brown  bituminous  and  pyritiferous  shales.  In  10  a  and  9  d  occur  the 
petroleum  deposits  of  Canada. 

10  b.  Hamilton,    Slate,  shale,  sandstone,  calcareous,  and  argillaceous. 
10  b.  Tully,    Impure  dark  limestone, 
zo  c  Genesee,     clack  clay  slate. 

XX  a.  Portage,    (^reen  and  black  sandy  and  slaty  shales,  sandstone,  flagstone. 

XX  b.  Oumut^..   Thin-bedded  greenish  sandstones  and  flagstones,  with  intervening  shales,  aad 
rarely  beds  of  impure  limestone, 
la.  Catskill.    Red,  gra^r  sandstone,  grindstone  grit,  greenish  shale,  conglomerate. 
13  a.  Lower  Snbcat^oni/erous.    Sandstone,  limestone,  small  local  coal  oeds. 

13  b.  Upper  Subcarbomferons.    Red  shale,  red  and  gray  sandstone,  blue  limestone. 

14  a.  Mulstome  Grit.    White  or  yellow  sandstone,  and  conglomerate  of  quartz  pebbles. 

14  b  and  14  c.  Coal  Measures.    Fire-clay,  shale,  sandstone,  conglomerate,  limestone,  bituminoos 
coal,  anthracite,  iron  ore,  salt. 
15.  Permian.    Limestone,  sandstone,  mari,  shale. 

x6.   Triassic.    Red  sandstone,  red  shale,  conglomerate,  lignite,  trap  dikes,  copper  on,  coal. 
]7.  yurassic.    Marl,  limestone,  probably  the  gold-bearing  slates  of  California. 
z8.  Cretaceous.     Earthy  beds  of  sand,  marl,  day,  limestone,  chalk,  lignite. 

19.  Tertiary.    Earthy  sand,  clay,  marl,  limestone,  sandstone. 

20.  Quaternary.  Ssind,  pebbles,  boulaers,  clay,  diluvium,  alluvium ;  gravel  and  placer  tin  asMi 
gold  deposits. 

NoTB. — The  primary  and  crystalline  schistose  rocks  contain  the  larger  number  of  mineral  veins. 
The  ancient  magnesian  limestones  (probably  Devonian)  are  characterized  in  many  localities  by 
deposits  of  argen^rous  lead  ore  and  of  zinc  ore. 

Geordie.  The  miners'  term  for  Stephenson's  safety-lamp. 

Gig,  See  Kibble, 

Gin.  See  Whim, 

Gingingt  Derb.  The  lining  of  a  shaft  with  masonry. 

Giraffe:  A  car  of  peculiar  construction  to  run  on  an  incline. 

Girdle,  A  thin  bed  of  stone. 

Girdle,  Newc.  A  thin  stratum  of  stone. 

Girth,  In  square-set  timbering,  a  horizontal  brace  in  the  direction  of  the  dHfi, 

Glist,  Corn.  Mica. 

Gluty  Newc.  A  piece  of  wood,  used  to  fill  up  behind  cribbing  or  tubbing. 

Goaf,  Eng.  An  excavated  space ;  also,  the  waste  rock  packed  in  old  workings. 

Goaves.  Old  workings. 

Gob^  S.  Wales.  See  Goaf,    Both  terms  are  chiefly  used  in  collieries,  and  are  i^ipsr- 
ently  the  same  word.     Local  usage  seems  to  give  to  goaf  rather  the  meaning  of  the 
space  in  which  the  roof  has  fallen  after  the  pillars  have  been  removed,  and  to  gob  that 
of  a  space  packed  with  waste  after  long-wall  extraction  of  the  coal. 
'^     Gobbing,  Packing  with  waste  rock.     See  Slowing. 

Gob-fire,  Fire  produced  by  the  heat  of  decomposing  gob. 

Goffan  or  Goffen,  C!oRN.  A  long,  narrow  surface-working. 

Gold-ores,  Native  gold ;  telluric  gold  ore  (sylvanite,  mullerite,  nagyagite,  tellurides 
of  gold,  silver,  and  lead,);  auriferous  lead,  zinc,  and  copper  ores. 

Good  levels.  Corn.  Levels  nearly  horizontal. 

Gopher  or  Gopher-drift.  An  irregular  prospecting-drift,  following  or  seeking  the  ore 
without  regard  to  maintenance  of  a  regular  erade  or  section. 

Gossan  or  Goxzan,  CoRN.  Hydrated  oxiae  of  iron,  usually  found  at  the  decomposed 
outcrop  of  a  mineral  vein. 

Gouge.  A  layer  of  soft  material  along  the  wall  of  a  vein,  favoring  the  miner,  by 
enabling  him  after  "  gouging  "  it  out  with  a  pick,  to  attack  the  solid  vein  from  the  side. 
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Gram,  Eng.  Of  ootl,  the  lines  of  structare  or  parting  panllel  with  the  nuUn  gang- 
ways, and  hence  crossing  the  bretuts. 

Gratm-tiMy  Corn.  i.  Crystalline  tin  ore.    2.  Metallic  tin. 

Gnmtas,  Sp.  Small  pieces  of  ore. 

Graphiit.  A  crystalline  form  of  carbon. 

GrapneL  An  implement  for  removine  the  core  left  by  an  annular  drill  in  a  bore-hole, 
or  for  recovering  tools,  fragments,  etc.,  fallen  into  the  hole. 

Grass,  Corn.  The  sitr&ce  over  a  mine.  Bringing  ores  to  grass  is  taking  them  out 
of  the  mine. 

Grassero,  Sp.     A  slag-heap. 

Grate,  CORN.  See  Screen  (as  i^lied  to  stamps). 

Grate  coal,  PiNN.  See  Coal. 

Gravel-mme,  U.  S.  An  accanralation  of  auiferous  gravel. 

Gray  ore,  CoRN.  Copper-glanoe.     See  Copper-ores, 

Griddle,  Corn.  A  miner's  sieve  to  separate  ore  from  haJvans, 

Grip.  A  small,  narrow  cavity. 

Grwly,  Pac.  A  grating  to  catch  and  throw  out  large  stones  from  sluices. 

Groove  or  Grove,  Derb.  A  mine.    From  the  Germ.  Grube, 

Ground,  Corn.  The  rock  in  which  a  vein  is  found ;  also,  any  given  portion  of  the 
mineral  deposit  itself. 

Growan,  Corn.  Decomposed  granite ;  sometimes  the  granite  rock. 

Grueso,  Sp.  Lump  ore.     The  tenn  is  in  use  at  the  quicksilver  mines  of  California. 

Gubbin.  A  kind  of  ironstone. 

Guides,  I.  The  timbers  at  the  side  of  a  shaft  to  steady  and  guide  the  cage.  2.  The 
holes  in  a  cross-beam  through  which  the  stems  of  the  stamps  in  a  stamp-mill  rise 
and  fall. 

Guillotine,  A  machine  for  breaking  iron  with  a  falling  weight. 

Gullet.  An  opening  in  die  strata. 

Gunnies  or  Gunniss,  Corn.  The  vacant  space  left  where  the  lode  has  been  re- 
moved. 

Hacienda,  Sp.  Exchequer;  treasury;  public  revenue;  capital ;  funds;  wealth;  landed 
estate ;  establishment.  In  mining  it  is  usually  applied  to  the  offices,  principal  buildings, 
and  works  for  reducing  the  ores. 

Back.  I.  See  Pick,  2.  A  sharp  blade  on  a  long  handle  used  for  cutting  billets  in 
two. 

Hade,  Derb.  See  Underlay, 

Half-marrow,  Newc.  Young  boys,  of  whom  two  do  the  work  of  one  puller, 

Halvans,  CORN.  Ores  much  mixed  with  impurities. 

Hammer^pick,  See  Full-pick, 

Hanging-coal,  A  portion  of  the  coal-seam  which,  by  the  removal  of  another  portion, 
has  had  its  natural  support  removed,  as  in  hoHng, 

Hanging-gtside,  See  Guide, 

Hanging-side,  or  Hanging-wall,  or  Hanger,  Corn.  The  wall  or  side  over  the  vein. 

Haul,  Freestone. 

Head-gear,  That  part  of  deep-boring  apparatus  which  remains  at  the  surface. 

Head'kouse,  See  Gallows-frame, 

Heading,  i.  The  vein  above  a  drift.  See  Back,  2.  An  interior  level  or  air-way 
driven  in  a  mine.  3.  In  long-wall  workings,  a  narrow  passage  driven  upward  from  a 
gangway  in  starting  a  working,  in  order  to  give  a  loose  end. 

Headings,  In  ore-dressing,  the  heavier  portions  collecting  at  the  upper  end  of  a  bud- 
die  or  sluice,  as  opposed  to  the  tailings,  which  escape  at  the  other  end,  and  the  mid- 
dlings, which  receive  further  treatment 

Head-piece,  See  Cap, 

Headsman,  Newc.  See  Putter. 

Head-stocks,    See  Gallows-frame, 

Head-tree,  Newc.  See  Cap. 

Headway,  Newc.  See  Cross-keading,  The  keadways  are  the  second  set  of  excava- 
tions in  post-and-stall  work. 

Heap,  Newc.  The  refuse  at  the  pif  s  mouth. 

Heave,  Corn.  A  horizontal  dislocation  of  a  vein  or  stnUom. 

Hercules  towder.  See  Explosives. 

Hewer,  Newc.  The  man  who  cuts  the  coaL 
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High  txplotive.  An  explosive  or  detonating  compound  developing  more  intense  and 
instantaneous  force  than  gunpowder.  Most  high  explosives  in  general  use  contain 
nitro-glycerin.    See  Expl^wes, 

Hitchy  Scot,  and  Nbwc.  i.  A  minor  dislocation  of  a  vein  or  stratum  not  exceeding 
in  extent  the  thickness  of  the  vein  or  stratum.  2.  A  hole  cut  in  the  side-rock,  when 
this  is  solid  enought,  to  hold  the  cap  of  a  set  of  timbers,  permitting  the  UgXa  be  dis- 
pensed with. 

Nog-back.  I.  A  sharp  anticlinal,  decreasing  in  height  at  both  ends  until  it  runs  out 
2.  A  ridge  produced  by  highly  tilted  strata. 

Hogger-pipe,  The  upper  terminal  pipe  of  the  mining  pump. 

Hogger-pump,  The  topmost  pump  in  a  shaft. 

Hohng.  I.  The  working  of  a  lower  part  of  a  bed  of  coal  for  bringing  down  the  upper 
mass.     2.  The  final  act  of  connecting  two  workings  underground. 

Hopper.  I.  A  trap  at  the  foot  of  a  shoot  for  regulating  the  contents  of  a  wagoo.  2.  A 
place  of  deposit  for  coal  or  ore. 

Horn.  See  Spoon. 

Horse,  Corn.  A  mass  of  countiy-rock  inclosed  in  an  ore-deposiL 

Horse-bachj  Nkwc.  A  portion  of  the  roof  or  floor  which  bulges  or  intrudes  into  &e 
coal. 

Horse-flesh  ore.  Corn.  Bomite.     See  Copper-ores. 

Horse-gin.  Gearing  for  hoisting  by  horse-power. 

Notching,  North  Eng.  See  J^ging. 

House  cf  Water,  Corn.  A  cavity  or  space  filled  with  water. 

H-piece,  That  part  of  a  plustger-Uft  in  which  the  valves  or  ciacks  are  fixed. 

Hudge.  An  iron  bucket  for  hoisting  ore  or  coal. 

Huel,  Corn.  See  WheeU. 

Hulk.  See  Dthu. 

Hungry.  A  term  applied  to  hard  barren  vein-matter,  such  as  white  quartx  (not  dis- 
colored with  iron  oxide). 

Hurdy-gurdy  wheel.  A  water-wheel  operated  by  the  direct  impact  of  a  stream  upon 
its  radially-placed  paddles. 

Hushing.  The  disoovery  of  veins  by  the  accumulation  and  sudden  discharge  of  water 
which  washes  away  the  surface  soil  and  lays  bare  the  rock.     See  Booming. 

Hutch.  I.  Soot.  A  low  car,  suited  both  to  run  in  a  level  and  to  be  hoisted  on  a 
cage.     2.  Corn.  A  cistern  or  box  for  washing  ore.     See  yig,  in  Jigging. 

Hydraulicking,  Pac.  Washing  down  a  hill-daim  by  the  use  of  pipes,  conveying 
water  under  high  pressure. 

Impregnation.  An  ore-deposit  consisting  of  the  country-rock  impregnated  with  ore, 
usually  without  definite  boundaries. 

Jnbye  or  Inbyeside,  Nswc.  Further  into  a  mine,  away  from  the  shaft. 

Incline.  I.  A  shaft  not  vertical;  usually  on  the  dip  of  a  vein.  See  Slope.  2.  K^ane, 
not  necessarily  under  ground. 

Indicator.  I.  An  instrument  for  showing  at  any  moment  the  position  of  the  cage  in 
the  shaft.  2.  An  instrument  for  recording,  by  a  diagram,  upon  a  card,  the  varying  pres- 
sure of  the  steam  in  the  cylinder  of  a  steam-engine  during  tne  stroke. 

Infeltraiion-theory.  The  theory  that  a  vein  was  filled  by  the  infiltration  of  mineral 
solutions. 

Injection-theory.  The  theory  that  a  vein  was  filled  first  with  molten  mineral. 

In  place.  Of  rocks,  occupying,  relative  to  surrounding  masses,  the  position  that  it  had 
when  formed. 

Intake.  The  passage  by  which  the  ventilating  current  enters  a  mine.  See  Dovmcast, 
which  is  more  appropriate  for  a  shaft;  Intake  for  an  adit. 

Irestone  or  Ironstone,  CoRN.  Greenstone. 

Irestone.  Hard  clay  slate ;  homstone ;  hornblende. 

Iron-hat.  See  Gossan. 

Iron  ores:  Magnetic  {magnetite,  protoperoxide),  specular  (hematite  proper,  rrJ 
henuUite,  anhydroas  peroxide),  brown  iron  ore  (hematite,  brown  hematite,  Umanitf^ 
etc.,  hydrated  peroxides),  spathic  (siderite,  carbonate),  clay  ironstone  (black  bandy 
argillaceous  siderite).    See  Fossil  ore. 

Ironstone.  I.  Iron-ore.     2.  See  Irestone, 

yackhead-pit.  A  small  shaft  sunk  within  a  mine. 

yackhead-pump.  A  subordinate  pump  in  the  bottom  of  a  shaft,  worked  by  an  attach- 
ment to  the  main  pump-rod. 
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Jaek-roU,  Nxwc.  See  Windlass, 

Jaddmg  or  Judding,  See  HoUng' 

yoggitig,  A  mode  of  carryiiig  ore  to  the  reduction-works  in  bag^  on  hones,  mules, 
etc. 

yars,  A  part  of  percussion-driUing  apparatus  for  deep  holes,  which  is  placed  be- 
tween the  bit  and  the  rotis  or  cabU,  and  which  by  producing  at  each  up-stroke  a  decided 
jar  of  the  bit  jerks  it  up,  though  it  may  be  tightly  wedged  in  the  hole. 

Jig-brow.  See  Jinny-road. 

J^'cAain,  S.  Staff..  A  chain  hooked  to  the  back  of  a  sJtip  and  running  round  a 
post,  to  prevent  its  too  rapid  descent  on  an  inclined  plane. 

Jigging,  Corn.  Separating  ores  according  to  specific  gravity  with  a  sieve  agitated  up 
and  down  in  water.     The  apparatus  is  called  a  jig  or  jigger. 

Jinny-road.  A  gravity  phme  under  ground. 

Jowi,  N£W&  A  noise  made  for  a  signal  by  hammering  at  the  faces  of  two  level* 
expected  to  meet. 

Jndti,  Newc.  In  wAo/e  working,  a  portion  of  the  coal  laid  out  and  ready  for  extrac- 
tion ;  in  pillar  working  (f.  e.,  the  drawing  or  extraction  of  pillars),  the  yet  unremoved 
portion  of  a  pillar. 

Judge,  Derb.  and  Newc.  A  measuring-stick  to  measure  coal-work  under  ground. 

Jugglers,  Timbers  set  obliquely  against  pillars  of  coal,  to  carry  a  plank  partition, 
making  a  tnangular  air-passage  or  man -way. 

Jump.  I.  PaC.  To  take  possession  of  a  mining  claim  alleged  to  have  been  forfeited 
or  abandoned.     2.  A  dislocation  of  a  vein. 

Jumper,  Corn,  and  Newc.  A  drill  or  boring  tool,  consisting  of  a  bar,  which  i» 
"jumped"  up  and  down  in  the  bore-hole. 

JCann,  See  Cand. 

KeckU-meckU.  The  poorest  kind  of  lead  ore. 

Keeue.  I.  See  Comf.  2.  A  tub  used  in  collecting  grains  of  heavy  ore  or  metal;  a 
dolly  tub. 

Kevil,  Dbrb.  a  veinstone,  consisting  of  a  mixture  of  carbonate  of  lime  and  other 
minerals. 

JCibbal  or  Kibble,  Corn,  and  Wales.  An  iron  bucket  for  raising  ore. 

Kicker,  Ground  left  in  first  cutting  a  vein,  for  support  of  its  sides. 

Kieve,  Corn.  A  tub  for  toting  tin-ore. 

Killas,  Corn.  Clay-slate. 

Kind's  plug.  A  wooden  plug  attached  to  an  iron  rod,  used  in  connection  with  sana 
for  recovering  tubing  from  bore-holes. 

Kirvittg,  Newc.  The  cutting  made  at  the  bottom  of  the  coal  by  the  hrwer. 

Kit.  A  wooden  vessel. 

Knits  or  Knots,  Small  particles  of  ore. 

Knockings,  See  Riddle. 

Knots,  Small  particles  of  ore. 

Labor,  Sp.  Labor ;  work ;  a  working.  This  term  is  applied  in  mining  to  the  work 
which  is  actually  going  on,  and  to  the  spaces  which  have  been  dug  out.  It  includes 
galleries,  cavities,  and  shafts. 

hogging.  Planks,  slabs,  or  small  timber,  placed  over  the  caps  or  behind  the  posts  of 
the  timbering,  not  to  carry  the  main  weight,  but  to  form  a  ceiling  or  a  wall,  preventing 
fragments  of  rock  from  falling  through. 

Lander,  CoRN.  The  man  at  the  shaft-mouth  who  receives  the  kibble, 

Landry-box,  Newc.  A  box  at  the  top  of  a  set  of  pumps,  into  which  the  water  is 
delivered. 

Lane-skirtings  Newc  Widening  a  passage  by  cutting  coal  from  the  side  of  it 

Lath  door-set,  A  weak  lath-frame  surrouiKling  a  main  door-frame,  the  space  between 
being  for  the  insertion  of  spills. 

Lath-frame  or  crib,  A  weak  lath-firame,  surrounding  a  main  crib,  the  space  between 
being  for  the  insertion  of  piles. 

Laths,  Corn.  The  boards  or  lagging  put  behind  the  dums. 

Launder,  CoRN.  A  wooden  trough,  gutter  or  sluice. 

Lazadores,  Sp.  Persons  employed  to  collect  workmen  for  a  mine. 

Lanyback,  S.  Staff.  The  place  at  the  surface  where  coal  is  stacked  fi>r  adtt. 

Lead  (pronounced  like  the  verb  to  lead),  Pac.  See  Lode, 
.  Leader,  Corn.  A  small  vein  leading  to  a  larger  one. 
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Lead-ores,  Galena  {galenite  sulphide) ;  anHmonial  Uad-ore  [bcumomiie^  nlphan- 
timonide  of  lead  and  copper) ;  white-lead  ore  {cerussite,  carbonate) ;  greem  lead-<tre 
{pyromorphite,  the  phosphate,  or  mime  file  or  mimeUsile,  the  aiseno-chloride) ;  lead 
vitriol  {anglesite,  sulphate) ;  yellow  lead-ore  (wulfemitet  molybdate) ;  red  lead-ore  {cro- 
<oiie,  chromate). 

Lead-spar^  CoRN.  Anglesite.     See  Lead-ores. 

Leapt  Derb.  A  fault     See  Jump, 

Leatf  Corn.  A  watercourse. 

Leatk,     Applied  to  the  soft  part  of  a  vein. 

Leavings,  Corn.     The  ores  left  after  the  crop  has  been  removed. 

Ledge,  Pac.  See  Lode, 

Ledger-wall,  See  Foot-wall, 

Leg,  A  prop  of  timber  supporting  the  end  of  a  siuU,  or  the  ca^  of  a  set  of  timber. 

Level,  A  horizontal  passage  or  drift  into  or  in  a  mine.  It  is  customary  to  week 
mines  by  levels  at  regular  intervals  in  depth,  numbered  in  their  order  below  the  adit 
or  drainage  level,  if  there  be  one. 

Lewis,  An  iron  mstrument  for  raising,  heavy  blocks  of  stone. 

Ley,  Sp.  Proportion  of  metal  in  the  ore ;  fineness  of  bullion ;  also,  an  alloy  or  base 
metal. 

Lid,  A  flat  piece  of  wood  placed  between  the  end  of  a  prop  or  stempel  and  the  lock. 

Lifters,  CoRN.  The  wooden  b«uns  used  as  stems  for  stamps  in  old-£Eishioned  staiiq>- 
mills. 

Lifting-dog.  A  claw-hook  for  grasping  a  column  of  bore-rods  while  raising  or  lower- 
ing them. 

Lignite,  See  Coal, 

Limp.  An  instrument  for  striking  the  refuse  from  the  sieve  in  washing  ores. 

Lining,  Newc.  See  Dialling, 

Linnets,  D£RB.  Oxidized  lead -ores. 

Litkofracteur.  See  Explosives, 

Little  Giant.  A  jointed  iron  nozzle  used  in  hydraulic  mining. 

Loam.  An  impure  potter's  clay,  containing  mica  or  iron  ochre. 

Location,  i.  The  act  of  fixing  the  boundaries  of  a  mining  claim,  according  to  law. 
2.  The  claim  itself. 

Loch,  Derb.  and  Wales.  See  Vugg. 

Lock-timber,  An  old  plan  of  putting  in  stull-pieces  in  Cornwall  and  Devon.  The 
pieces  were  called  lock-pieces. 

Lode,  Corn.  Strictly  a  fissure  in  the  country-rock  611ed  with  mineral;  usually 
applied  to  metalliferous  lodes.  In  general  miner's  usage,  a  lode,  vein,  or  le4ge  is  a 
tabular  deposit  of  valuable  mineral  between  definite  boundaries.  Whether  it  t^  a  fis- 
sure formation  or  not  is  not  always  known,  and  does  not  affect  the  legal  title  under  the 
United  States  federal  and  local  statutes  and  customs  relative  to  lodes.  But  it  must  not 
be  a  placer,  i.  e.,  it  must  consist  of  quartz  or  other  rock  in  place,  and  bearing  valuable 
mineral. 

Lodge,  Wales.  See  Piatt, 

Log,  S.  Staff.  A  balance-weight  near  the  end  of  the  hoisting-rope  of  a  shaft,  to  pre> 
vent  its  running  back  over  the  pulley. 

Long-torn,  Pac.  A  kind  of  gold-washing  cradle. 

Long-wall,  A  method  of  coal  mining  by  which  the  whole  seam  is  taken  out  as  the 
working  faces  progress,  and  the  roof  is  allowed  to  fall  behind  the  workers,  except  where 
passages  must  be  kept  open,  or  where  the  gob  being  packed  in  the  space  formerly  occu- 
pied by  the  coal,  prevents  caving.  According  as  the  work  of  extraction  b^ns  at  the 
boundary  of  the  winning,  and  converges  back  to  the  shaft,  or  begins  with  the  coal 
nearest  the  shaft  and  proceeds  outward  to  the  boundaries,  it  is  called  long-wcUl  retreat' 
ing  or  long  wall  advancing, 

Loob  or  loobs.  Corn.  The  clayey  or  slimy  portion  washed  out  of  tin-ore  in  dressing. 

Loop-drag,  An  eye  at  the  end  of  a  rod  through  which  tow  is  passed  for  cleaning 
bore-holes. 

Loose-end.  A  gangway  in  long-Ttfall  working,  driven  so  that  one  side  is  solid  gnMind 
while  the  other  opens  upon  old  workings.     See  Fast-end, 

Lorry.  A  hand  car  used  on  mine  tramways. 

Lost  level,  CoRN.  **  Level  **  is  "  lost "  when  a  gallery  has  been  driven  with 
unnecessarily  great  departure  from  the  horizontal. 
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X^ofwe^  Newc.  a  light.    A  "  piece  of  lowe'*  Is  put  of  a 

Lum.  A  chimney  over  an  upcast  pit. 

Lump-coal,  Penn.  See  CoaL 

Lying-wall,  See  Foot-wall. 

Machine-whim.  A  rotaiy  steam-engine  for  winding. 

Magistral^  Sp.  A  powder  of  roasted  copper  pyrites,  used  in  the  amalgamation  of 
silver  ozes. 

Main-rod,  Corn.  See  Pump-rod. 

Mainway.  A  gangway  or  principal  passage. 

Makings f  Newc.  The  small  coals  hewn  oat  in  kirving. 

Mallet,  Corn.  The  sledge  hammer  used  for  striking  or  beating  the  borer. 

Mandril.  See  Maundril. 

Manganesc'ores.  Gray  oxide  (pyrolusite  poliartite,  anhydrous  peroxide,  and  manga- 
ni/e,  hydrated  sesquioxide) ;  black  manganese  {Aausmannile,  protoperoxide) ;  braunile 
(anhydrous  sesquioxide) ;  red  manganese  ore  {rhodochrosUe,  a  carbonate,  or  rhodonite,  a 
silicate)  ;  also,  manganiferous  iron  ores. 

Man-hole,  Corn.  The  hole  in  a  sollar  through  which  men  pass  upon  the  ladder  01 
from  one  ladder  to  the  next. 

Man-machine  or  Man-engine,  Corn,  and  Derb.  A  mechanical  lift  for  lowering  and 
raising  miners  in  a  shaft,  by  means  of  a  reciprocating  vertical  rod  of  heavy  timber  with 
platforms  at  intervals,  or  of  two  such  rods,  moving  in  opposite  directions.  In  the  former 
case,  stationary  platforms  are  placed  in  the  shaft,  so  that  the  miner  in  descending,  for 
instance,  can  step  from  the  moving  platform  at  the  end  of  the  down-stroke,  and  step 
back  upon  the  next  platform  below  at  the  banning  of  the  next  downstroke.  When 
two  rods  are  employed,  the  miner  steps  from  me  platform  on  one  rod  to  that  on  the 
other. 

Man-of-war,  Staff.  A  small  pillar  of  coal  left  in  a  critical  spot ;  also,  a  principal 
support  in  thick  coal  workings. 

Manta,  Sp.  Blanket ;  sack  of  ore. 

Manway.  A  small  passage,  used  by  workmen,  but  not  for  transportation. 

MaquUla,  Sp.  A  mill  where  ore  is  ground  on  shares. 

Marl.  Calcareous  clay,  sometimes  used  for  the  hearths  of  cupelling-fumaces. 

Mass-copper,  Lake  Sup.  Native  copper,  occurring  in  large  masses. 

Matrix,  The  ipock  or  earthy  material  containing  a  mineral  or  metallic  ore;  the 
gangue. 

Maul,  Derb.  A  large  hammer  or  mallet. 

Maundril,  Derb.  and  S.  Wales,  A  prying /tr>&  with  two  prongs. 

Mear,  Derb.  Thirty-two  yards  of  ground  measured  on  the  vein. 

Measures.  Strata  of  coal,  or  the  formation  containing  coal  beds. 

Meat-earth.  The  vegetable  mould. 

Meetings,  Newc.  The  place  at  middle-depth  of  a  shaft,  slope  ox  plane,  where  ascend- 
ing and  descending  cars  pass  each  other. 

Merced,  Sp.  A  gift.  This  term  is  applied  to  a  grant  which  is  made  without  any 
valuable  consideration. 

Mercury-ores,  Native  mercury;  cinnabar  (sulphide). 

Metal,  Sp.  I.  This  term  is  applied  both  to  the  ore  and  to  the  metal  extracted  from  it. 
It  is  sometimes  used  for  vein,  and  even  for  a  mine  itself.  Metal  en  piedra,  ore  in  the 
rough  state.  MetcU  ordinario,  common  ore.  Metal  pepena,  selected  ore.  Metal  de 
ayuda,  ore  used  to  assist  the  smelting  of  other  ores.  2.  Scot.  All  the  rocks  met  with 
in  mining  ore.     3.  Roctd  metcU,  rock  used  in  macadamizing  roads. 

Mica^owder,  See  Explosives. 

Mill,  Eng.  I.  By  common  usage,  any  establishment  for  reducing  ores  by  other 
means  than  smelting.  More  strictly,  a  place  or  a  machine  in  which  ore  or  rock  is 
crushed.  2.  An  excavation  made  in  the  country  rock,  by  a  cross-cut  from  the  workings 
on  a  vein,  to  obtain  waste  for  gobbing.  It  is  left  without  timber  so  that  the  roof  may 
fall  in  and  furnish  the  required  rock.  3.  Corn.  A  passage  through  which  ore  is  shot 
underground.     See  Pass  and  Shoot. 

Mill-run,  Pac.  I.  The  work  of  an  amalgamating  mill  between  two  clean-ups.  2.  A 
test  of  a  given  quantity  of  ore  by  actual  treatment  in  a  mill. 

Mine.  i.  In  general,  any  excavation  for  minerals.  More  strictly,  subterranean  work- 
ings, as  distinguished  from  quarries,  placer  and  hydraulic  mines,  and  surface  or  open 
works.     The  distinction  between  the  French  terms  mine  and  miniire  results  entirely 
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from  d&e  law,  and  depends  upon  the  dqplh  of  the  working.  The  former  is  the  more 
general  term,  and,  ordinarily  speaking,  includes  the  latter,  which  signifies  shallow  oi 
surface  workings.  2.  In  a  military  sense,  a  mine  is  a  subterranean  gallery  run  under 
%n  enemy's  worlcs,  to  be  subsequendy  exploded. 

Jfimr,  Pbnn.  The  workman  who  atfs  the  coal,  as  disringiiished  ftom  the  lah^er 
who  loads  the  wagons,  etc. 

Mineral,  In  miners'  parlance,  ore. 

Afinerai  caoutchouc.  Elastic  bitumen. 

Mineral  charcoal,  A  pulverulent,  lustreless  substance,  showing  distinct  y^etable 
structure,  and  containing  a  high  percentage  of  carbon  with  little  hydrogen  and  oxygen, 
occurring  in  thin  layers  in  bituminous  coal. 

Mineraliaed.  Charged  or  impregnated  with  metalliferous  mineral. 

Mineral  oil  or  Naphtha.  A  limpid  or  yellowish  liquid,  lighter  than  wator,  and  oon- 
sisting  of  hydrocarbons.  Petroleum  is  heavier  than  naphtha,  and  dark-greenish  in  color 
vhen  crude.  Both  are  exuded  from  the  rocks;  but  naphtha  can  hi  distilled  from 
petroleum. 

MinercU  pitch,  Asphidtum. 

Mineral  right.  The  ownership  of  the  minerals  under  a  given  surface,  with  the  right 
to  enter  thereon,  mine,  and  remove  them.  It  may  be  separated  from  the  surface  owner- 
ship, but,  if  not  so  separated  by  distinct  conveyance,  the  latter  includes  it 

Mine-rent,  The  rent  or  royalty  paid  to  the  owner  of  a  mineral  right  by  the  operator 
of  the  mine — usually  dependent,  above  a  fixed  minimum,  upon  the  quantity  of  producL 

Mineria,  Sp.  Mining.  This  term  embraces  the  whole  subject,  including  boUi  mines 
and  miners,  and  also  the  operations  of  wokring  mines  and  of  reducing  their  ores.  It, 
however,  is  often  used  in  a  more  restricted  sense. 

MinerOt  Sp.  Miner.  This  tenn  is  not  limited  to  those  who  woik  mines,  but  includes 
their  owners,  and  all  who  have  the  qualifications  prescribed  in  the  ordinances,  and  are 
enrolled  as  members  of  the  body  or  craft.  Many  of  the  laborers  who  work  in  mines  are 
not,  technically  speaking,  miners.     This  term  is  sometimes  used  in  the  old  laws  for  mine, 

Miner^  inch,  Pac.  A  local  unit  for  the  measurement  of  water  supplied  to  hydraulic 
miners.  It  is  the  amount  of  water  flowing  under  a  certain  head  Uirough  one  square 
inch  of  the  total  section  of  a  certain  opening,  for  a  certain  number  of  hours  daily.  All 
these  conditions  vaiy  at  different  localities.  At  Smartsville,  Cal.,  the  discharge  opening 
is  a  horizontal  slit,  4  inches  wide,  in  a  2-inch  plank,  with  the  standing  head  of  water  in 
the  feed-box  9  inches  above  the  middle  of  the  slit  Each  square  inch  of  this  opening 
Mrill  discharge  1.76  cubic  feet  per  minute.  A  miners'  inch  in  use  in  £1  Dorado  county, 
Cal.,  discharges  1.39  cubic  feet  per  minute.  At  North  Bloomfield,  Cal.,  and  other 
places,  the  discharge  is  50  inches  long  by  2  wide  (giving  100  miners'  inches)  through  a 
3 -inch  plank,  with  the  water  7  inches  si)Ove  the  centre  of  the  opening.  Each  in<^  is 
1.50  to  1.57  cubic  feet  per  minute  in  practice,  or  59.05  to  61.6  per  cent  of  the  theoret- 
ical disduu:ge.  These  figures  are  taken  from  the  paper  of  A.  J.  Bowie,  jr.,  on  "  Hy- 
draulic Mining  in  California,"  Trans.  Am.  Inst,  M,  £.,  vol.  vi,  p.  59. 

Mineta,  Sp.  A  litde  mine ;  a  chamber,  or  cavity. 

Mispickel,  Germ.  ArsenioJ  pyrites. 

Mistress^  Newc.  A  lantern  used  in  coal  mines. 

Mobby,  S.  STAFF.  A  leathern  girdle,  with  small  chain  attached,  used  by  the  boys  who 
draw  howhes. 

Mock-lead,  CoRN.  Zincblende. 

Afoil  or  Moyle,  Corn.  A  drill  pointed  like  a  gad. 

Monitor,  Pac.  A  kind  of  nozzle  used  in  hydrauUcking. 

Monkey-drift.  A  small  prospecting  drift 

Monoclinal.  Applied  to  any  limited  portion  of  the  earth's  crust  throughout  which  the 
strata  dip  in  the  same  direction. 

Moorstone,  CoRN.  Loose  masses  of  granite  found  in  Cornish  moors. 

More,  Corn.  A  quantity  of  ore  in  a  particular  part  of  a  lode,  as  a  more  of  tin. 

Mortar,  i,  A  heavy  iron  vessel,  in  which  rock  is  crushed  by  hand  with  a  p^e,  for 
sampling  or  assaying.  2.  The  receptacle  beneath  the  stamps  in  a  stamp  mill,  in  which 
the  dies  are  placed,  and  into  which  the  rock  is  fed  to  be  crushed. 

Mote.  See  Squibb. 

Mothergate,  Newc.  The  main  passage  in  a  district  of  workings. 

Mountain  limestone.  The  English  designation  of  a  limestone  of  the  lower  part  of  the 
carboniferous  age;  called  also  subcarboniferous  limestone. 
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Mouth,  The  end  of  a  shaft  or  adit  emeigii^  at  the  saiface. 

Mucks^  S.  Staff.  See  Smta, 

MuUer,  The  stone  or  iron  in  an  arrastre  or  grinding  or  amalgamating  pan,  which  is 
dragged  around  on  the  bed  to  grind  and  mix  the  ore-bearing  rode. 

MuHt  Corn.  Any  fusible  metal. 

MundiCi  Corn.  Iron  pyrites.     White  mundic  is  mispickeL 

Narrow  work.  The  driving  oi' gangways  or  airways;  ahio,  any  dead  work. 

Naswnth  hammer,  A  steam-haimmer,  having  the  head  attached  to  the  piston-rod,  and 
operated  by  the  direct  force  of  the  steam. 

NeUwe.  Occnrring  in  natnre ;  not  artificially  formed.    Usually  applied  to  the  metals. 

Nays^  Corn.  See  Nogs, 

NeedU  or  NaU^  Corn.  A  copper  or  copper-pointed  implement,  placed  in  a  bore-hole 
during  chaiging,  to  make,  by  its  withdrawal,  an  aperture  for  the  insertion  of  the  rush  or 
train. 

NegrUlo,  Sp.  A  silver-ore ;  black  sulphuret  of  silver. 

Neptune  powder.  See  Explosives, 

Niccoliferous  or  NieheHferous,  Containing  nickel. 

Nickel  ores.  Copper-nickel  {mccoHte,  arsenide  of  nickel) ;  aniimonial  nickel  (breith- 
aupHtCf  antimonidej;  while  nukel  (rammelsdergite,  binarsenide) ;  nickel  pyrites  {pent- 
landitc,  sulphide  of  nickel  and  iron,  millerite,  sulphide) ;  nickeliferous  gray  antimotty 
{ullmannite,  arsenantimonide) ;  nickeli/erom  serpentine  (re/danskitCt  hydrous  magne- 
sian  silicate) ;  also,  niccoliferous  ores  of  copper,  cobalt,  manganese,  etc. 

Nicking^  NeWc.  The  cutting  made  by  Uie  hewer  at  the  side  of  the  face,  Nickings 
is  the  small  coal  produced  in  making  the  nicking. 

Nicking-trunk,  A  tub  in  which  metalliferous  slimes  are  washed. 

Nip,  Newc.  I.  A  crush  of  pillars  or  workings.     2.  See  Pinch. 

Nipping-fork,  A  tool  for  supporting  a  column  of  bore-rods  while  raising  or  lowering 
them. 
« Nitroglycerin,  See  Explosives, 

Nittings,  The  refuse  of  good  ore. 

Noble  metals.  The  metals  which  have  so  little  affinity  for  oxygen  (t.  e,y  are  so  highly 
eIectro*negative)  that  their  oxides  are  reduced  by  the  mere  application  of  heat  without  a 
reagent ;  in  other  words,  the  metak  least  liable  to  oxidation  under  ordinary  conditions. 
The  list  includes  gold,  silver,  mercury,  and  the  platinum  group  (including  palladium, 
iridium,  rhodium,  ruthenium,  and  osmium;.    The  term  is  of  alchemistic  origin. 

Noddle  or  Nodule,  A  small  rounded  mass. 

Noger,  A  jumper  drill. 

Nogs,  Derb.  and  Corn.  Square  blocks  or  logs  of  wood,  piled  on  one  another  to  sup- 
port a  mine  roof. 

Nose-hehfe,  Eng.  See  Fronted  hammer. 

Nuts,  Small  coal. 

Ochre,  A  term  applied  to  metallic  oxides  occurring  in  an  earthy,  pulverulent  condi- 
tion, as  iron  ochre,  molybdic  ochre. 

Oil-well,  A  dug  or  bored  well,  from  which  petroleum  is  obtained  by  pumping  or  by 
natural  flow. 

Old  man.  Ancient  workings ;  goaves. 

Old  men.  The  persons  who  worked  a  mine  at  any  former  period  of  which  no  record 
remains. 

Open  cast,  Scot.  See  Open  cut. 

Open-crib  timbering.  Shaft  timbering  with  cribs  alone,  placed  at  intervals. 

Open  cut,  A  surface-working,  open  to  daylight. 

Openings,  The  parts  of  coal  mines  between  the  pillars,  or  the  pillars  and  riba. 

Opens,  Large  caverns. 

Open-work,  A  quarry  or  open  cut. 

Operator,  PSNN.  The  person,  whether  proprietor  or  lessee,  actually  operating  a 
colliery. 

Ore,  I.  A  natural  mineral  compound,  of  which  one  at  least  of  the  elements  is  a  metal. 
The  term  is  applied  more  loosely  to  all  metalliferous  rock,  though  it  contain  the  metals 
in  a  free  state,  and  occasionally  to  the  compounds  of  non-metallic  substances,  as  sulphur 
ore,    2.  Corn.  Copper  ore ;  tin  ore  being  spoken  of  in  Cornwall  as  tin, 

Ore^washer.  A  machine  for  washing  day  and  earths  out  of  earthy  brown-hematite 
ores. 
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Outbye  or  Ouibyesidey  Newc.  Nearer  to  the  shaft,  and  hence  further  from  the  firt- 
winning. 

Outcrop,  The  portion  of  a  vein  or  stratum  emerging  at  the  surface,  or  appewing 
immediately  under  the  soil  and  surface-</^^rM. 

Ouilet.  The  passage  by  which  the  ventilating  current  goes  out  of  a  mine.  See 
Upcast. 

Output.  The  product  of  a  mine. 

Overburden.  I.  COR.N.  See  Burden  (i).  2.  The  waste  which  overlies  the  good 
stone  in  a  quarry. 

Overman,  Eng.  The  mining  official  next  in  rank  below  the  manager,  who  is  next 
below  the  agent. 

Pack,  A  wall  or  pillar  built  of  ^^  to  support  the  roof. 

Pair  or  Pare,  Corn.  Two  or  more  miners  working  in  common. 

Pan.  I.  See  Panning,  2.  A  cylindrical  vat  of  iron,  stone,  or  wood,  or  these  com- 
bined, in  which  ore  is  ground  with  mullers  and  amalgamated.     See  AmcUgamaiion. 

Pane.  The  striking-face  of  a  hammer. 

Panel.  I.  A  heap  of  dressed  ore.  2.  A  system  of  coal-extraction  in  which  the 
ground  is  laid  off  in  separate  districts  or  panels,  pillars  of  extra  size  being  left  between. 

Panning,  AusT.  and  Pac  Washing  earth  or  crushed  rock  in  a  pan,  by  agitation  with 
water,  to  obtain  the  particles  of  greatest  specific  gravity  which  it  contains  (chiefly  prac- 
ticed for  gold,  also  lor  quicksilver,  diamonds,  and  other  gems). 

Parachute,  z.  A  kind  of  safety-catch  for  shaft  cages.  2.  In  rod-boring,  a  cage  with 
a  leather  cover  to  prevent  a  too  rapid  fall  of  the  rods  in  case  of  accident 

Parcel,  CoRN.  A  heap  of  dressed  ore  ready  for  sale. 

Parrot- coal,  SCOT.  See  Coal. 

Parting.  A  small  joint  in  coal  or  rock,  or  a  layer  of  rock  in  a  coal  seam. 

Pass,  Corn.  An  opening  in  a  mine  through  which  ore  is  shot  from  a  higher  to  a 
lower  level.     See  Shoot. 

Pavement.  The  Jloar  of  a  mine. 

Pay 'Streak.  The  zone  in  a  vein  which  carries  the  profitable  or  pay  ore. 

Peach,  Corn.  Chlorite. 

Pea  coal,  Penn.  See  CocU. 

Percussion-table,  An  inclined  table,  agitated  by  a  series  of  shocks,  and  operated  at 
the  same  time  like  a  buddle.  It  may  be  made  self-dischaigtng  and  continuous  by  sub- 
::tituting  for  the  table  an  endless  rubber  cloth,  slowly  moving  against  the  current  of 
water,  as  in  the  Frtu  vanner. 

Pertinencia,  Sf.  The  extent  of  a  mining  location  in  Mexico,  to  which  a  title  is  ac- 
quired by  denunciation. 

Peter  or  Peter  out.  To  fail  gradually  in  size,  quantity  or  quality. 

Pick,  A  pick-axe  with  one  or  two  points.     The  usual  miners'  pick  has  but  one. 

Picker  or  Poker.  A  hand  chisel  for  dzhuing,  held  in  one  hand  and  struck  with  a 
hammer. 

Pick-hammer,  A  hammer  with  a  point,  used  in  cobbing. 

Pike.  See  Puk. 

Piking.  See  Cobbing. 

Piles.  Long  thick  laths,  etc.,  answering  in  shafb,  in  loose  or  "  quick  *'  ground,  the 
same  purpose  as  spills  in  levels,  piles  being  driven  vertically. 

Pillar-and-stall.  See  Post-and- stall. 

Pinch,  Corn.  To  contract  in  width. 

Pipe  or  Pipe-vein,  Derb.  An  ore-body  of  elongated  form. 

Pipe-clay,  U.  S.  A  fine  clay  found  in  hydraulic  mines. 

Pipe-ore.  Iron  ore  (limonite)  in  vertical  pillars,  sometimes  of  conical,  sometimes  of 
hour-glass  form,  imbedded  in  clay.  Probably  formed  by  the  onion  of  stalactites  and 
stalagmites  in  caverns. 

Piping,  Pac.  i.  See  Hydraulicking.  2.  The  tubular  depression  caused  by  contrac- 
tion during  cooling,  on  the  top  of  iron  or  steel  ingots. 

Pit.  A  shaft. 

Pitch,  Corn.  i.  The  limits  of  the  set  to  tributers.  2.  The  inclination  of  a  vein,  or 
of  the  loiter  axis  of  an  ore-body. 

Pitch-bag,  Corn.  A  bag  covered  with  pitch,  in  which  powder  is  inclosed  for  chaig* 
ing  damp  holes.  -- 

Pit'coal.  See  Coal. 
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Pit-eyt,  Eng.  The  bottom  of  the  shaft  of  a  coal-mine ;  also  the  junction  of  a  shaft 
and  a  level. 

PU-eye  fiilar,  A  barrier  of  coal  left  around  a  shaft  to  protect  it  ftom  caring, 

Pii-franu.  The  framework  carrying  the  pit-pulley. 

Piimau,  I.  Corn.  A  man  emplo]red  to  examine  the  lifts  of  pomps  and  the  drainage. 
2.  Kkwc  a  working  miner. 

Fiiwork^  Corn.  The  pumps  and  other  apparatus  of  the  engine  shaft. 

Fiac£,  See  In  piau. 

PiaceTf  Sp.  a  deposit  of  valuable  mineral,  found  in  particles  in  allmnum  or  dUu 
mum,  or  beds  of  streams,  etc    Gold,  tin-ore,  chromic  iron,  iron-ore  and  precious  ston^, 
are  found  in  placers.     By  the  United  States  Revised  Statutes,  all  deposits  not  classed  as 
veins  of  rock  in  place  are  considered  placers. 

Plane,  An  incline,  with  tracks,  upon  which  materials  are  raised  in  cars  by  means  of 

stationary  engine,  or  are  lowered  by  gravity. 

Plank'HmberU^,  The  lining  of  a  shsJt  with  rectangular  plank  frames. 

Plank-iubbing,  The  lining  of  a  shaft  with  planks,  spiked  on  the  inside  of  curbs. 

Plat,  The  map  of  a  sorvey  in  horizontal  projection. 

Plat€'skale,  A  hard  argillaceous  bed. 

PloHnum-orei,  Mixtures  of  native  platinum  in  grains  with  various  other  metals  and 
minerals. 

Platt^  Corn.  An  enlargement  of  a  level  near  a  shaft,  where  ore  may  await  hoisting, 
wagons  pass  each  other,  etc. 

PlomCf  Sp.  Lead.    Plomo-plata^  lead-silver. 

Plug,  A  hammer  closely  resembling  the  bully. 

Plumb,  I.  Vertical.    2.  Soft. 

Plumbago.  Graphite. 

Plunger,  The  piston  of  a  force-pump. 

Plush-copper,  Chalcotrichite,  a  fibrous  red  copper  ore. 

Pocket,  I.  A  small  body  of  ore.  2.  A  natural  underground  reservoir  of  water.  3. 
A  receptacle,  from  which  coal,  ore  or  waste  is  loaded  into  wagons  or  carts. 

Podar,  See  Afundic. 

Pointed  boxes,  fioxes  in  the  form  of  inverted  pyramids  or  wedges,  in  which  ores, 
after  crushing  and  sizing,  arc  separated  in  a  current  of  water. 

Pole-tools,  The  tools  used  in  drilling  with  rods.     See  Cable^tools, 

Polings,  Poles  used  instead  of  planks  for  lagging. 

Poll,  Corn.  The  head  or  striking  part  of  a  min^s  hammer. 

PoU'piek.  A  pick  with  a  head  for  breaking  away  hard  partings  in  coal-seams  or 
knocking  down  rock  already  seamed  by  blasting, 

Polrot,  pronounced  Polrose,  Corn.  The  pit  underneath  a  water-wheel. 

Poppet-heads,  Corn.  A  timber  frame  over  a  shaft  to  carry  the  hoisting  pulley. 

Post,  I.  A  pillar  of  coal  or  ore.     2.  An  unright  timber. 

Post-and-stall.  A  mode  of  working  coal,  in  which  so  much  is  left  as  pillar  and  so 
much  is  taken  away,  forming  grooms  and  tkirlings.  The  method  is  called  also  bord- 
and'pillar,  pillar-and-breast,  etc. 

Potstone,  Compact  steatite. 

Potter's  clay  and  Pipe-clay,  Pure  plastic  clay,  free  from  iron,  and  consequently 
white  after  burning. 

Power-driU,  See  Pock-drill. 

Precious  metals.  See  Noble  metals* 

Prian,  Corn.  Soft  white  clay. 

Pricker.  See  Needle, 

Prill,  Corn.  i.  The  best  ore  after  cobbing.     2.  See  Button. 

Pringap,  The  distance  between  two  mining  possessions  in  Derbyshire. 

Produce,  i.  The  marketable  ores  or  minerals  produced  by  mining  and  dressing.  2. 
Corn.  The  amount  of  fine  copper  in  one  hundred  parts  of  ore. 

Prop,  A  timber  set  to  carry  a  roof  or  other  weight  acting  by  compression  in  the  di 
rection  of  the  axis. 

Prop-crib  timbering.  Shaft-timbering  with  cribs  kept  at  tiie  proper  distance  apart  by 
means  of  props. 

Prospecting,  Seaiching  lor  new  deposhs;  also,  preliminary  explorations  to  test  the 
value  of  lodes  or  placers.    Tiit  prospect  is  good  or  bad. 

Proving-hole.  A  small  beading  driven  to  find  and  follow  a  coal-seam,  lost  by  dislo- 
cation. 
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Fryan.  Ore  in  small  pebbles  mixed  with  clay. 

Pudding-ston€.  A  conglomerate  in  which  the  pebbles  are  rounded.    See  Breccia, 

Pug-tub,  See  Settler, 

PuHey-frame,   See  Gallows-frame, 

Pulpj  rA&  Pulverized  ore  and  water ;  also  applied  to  drjr-cmshed  ore. 

Pulp-assay,  Pac.  The  assay  of  samples  taken  from  the  /  ulf  alter  or  during  crashing. 

Pump-bob,  See  Bob, 

Pump-rod,  The  rod  or  system  of  rods  (usually  heavy  beams)  connecting  the  steam- 
engine  at  the  surface,  or  at  a  higher  level,  with  the  pomp-piston  below.  See  Balance- 
bob, 

Pump-station,  See  Station, 

Punch  or  Puncheon.  See  Leg, 

Punch  propy  Newc.  A  short  prop. 

Put,  Newc.  To  convey  coal  from  the  working  breast  to  the  tramway.  This  is  nn- 
ally  done  by  young  men  (putters). 

Put-work,  See  Tut  work. 

Quarry,  An  open  or  "  day "  working,  usually  for  the  extraction  of  building-stone, 
slate  or  limestone. 

Quartz,  i.  Crystalline  silica.  2,  Pxa  Any  hard  gold  or  silver  ore,  as  disringuished 
from  gravel  or  earth.     Hence  quartz-mining,  as  distinguished  from  hjrdiaulic,  etc. 

Quartxose,  Containing  quartz  as  a  principal  ingredient. 

Qmere,  queere  or  qweear.  Corn.  A  small  cavity  or  fissure. 

Quick,  I.  Applied  to  a  productive  vein  as  distinguishrd  fhxn  cUeul  or  barren.  2. 
Pac.  Quicksilver. 

Quick  ground.  Ground  in  a  loose,  incoherent  state. 

Quicksand.  Sand  which  b  (or  becomes,  upon  the  access  of  water),  **  quick,"  u  e^ 
shifting,  easily  movable  or  semi-liquid. 

QuicksUver-ores,  See  Mercury-ores, 

Quintal,  One  hundred  pounds  avoirdupois. 

Pace,  A  small  thread  oi  spar  or  ore. 

Rack,  Corn.  A  stationary  buddle. 

Rafter-timbering.  Timboing  in  which  the  pieces  are  arranged  like  the  raften  of  a 
house. 

Rag-burning,  Corn.  See  Tin-wtts, 

R^ggiftg'  A  rough  cobbing. 

Raise,  See  Rise. 

Rake,  Derb.  A  fissure  vein  crossing  the  strata. 

Raking-prop.  An  inclined  prop. 

Ramble,  Newc.  A  shale  bed  on  the  top  of  a  coal  seam,  which  falls  as  the  coal  is  re- 
moved. 

Rancho,  Sp.  An  estate  or  property ;  a  fium. 

Random,  The  direction  of  a  Rake-vein,, 

Rapper,  A  level  or  hammer  at  the  top  of  a  shaft  or  inclined  plane,  for  signals  from 
the  bottom. 

Reamer.  A  tool  for  enlarging  a  bore-hole. 

Record,  To  enter  in  the  book  of  the  proper  officer  (usually  a  district  or  county  offi« 
cer)  the  name,  position,  description,  and  date  of  a  mining  claim  or  location.  See 
District, 

Redevance,  Fr.  A  tax,  duty,  or  rent  In  mining  law  it  means  a  tax  or  duty  payable 
to  the  government  or  to  the  surface  owner. 

Reed,  Corn.  See  Spire. 

Reef,  AusTR.  See  Lode, 

Kend-rock,  See  Explosives, 

Renk,  Nswa  The  average  distance  coal  is  brought  by  i^t  putters. 

Rests,  The  arrangement  at  the  top  and  bottom  of  a  pit  for  supporting  die  ahaft-eage 
while  changing  the  tubs  or  cars. 

Retorting.  Removing  the  mercuiy  from  an  amalgam  by  volatilizing  it  in  an  iron  re- 
tort, conducting  it  away,  and  condensing  it. 

Rib.  I.  In  coal  mining,  the  solid  coal  on  the  side  of  a  gallery  or  long*wall  face;  a 
pillar  or  barrier  of  coal  left  for  support  2.  The  solid  ore  of  a  Tein ;  an  elongated 
pillar  left  to  support  the  hanging- wall,  in  working  oat  a  vein. 

Ribbed.  Containing  bone. 
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Ribbon-borer,  A  boring-tool  coosisdiig  of  a  twisted  flat  steel  Made. 

RiddUt  Corn,  and  Scar.  A  sieve.  The  large  pieces  of  ore  and  rock  picked  out  by 
liand  are  called  knotkings.     The  riddlings  remain  on  the  riddle ;  ihtfell  goes  tlirough. 

Rider,  See  Horse. 

Riffle,  A  groove  or  interstice,  or  a  deat  or  block  so  placed  as  to  produce  the  same 
effect,  in  the  bottom  of  a  sluice,  to  catch  free  gold. 

Rim-rock.  The  bed-rock  rising  to  form  the  boundary  of  a  placer  or  gravel  deposit. 

Ringt  Newc.  a  gutter  cut  around  a  shaft  to  catch  and  conduct  away  the  water. 

Ringe,  See  Cowl. 

Rise  or  Riser^  Co&N.  A  shaft  or  winze  excavated  upward. 

Rise-heading.  See  If  ending,  in  long-wall. 

Rvuelaine,  A  pick  with  one  or  two  points,  formed  of  flat  iron,  used  to  ondercut  coal 
by  scraping  instead  of  striking. 

Rob,  To  extract  pillars  previously  left  for  support ;  or,  in  general,  to  take  out  ore  or 
coal  from  a  mine  with  a  view  to  immediate  product,  and  not  to  subsequent  working. 

Rock-breaker.  Usually  applied  to  a  class  of  machines,  of  which  BLike's  rock-br«Ucer 
is  the  type,  and  in  which  the  rock  is  crushed  between  two  jaws,  both  movable,  or  one 
fixed  and  one  movable.  It  is  common  to  use  a  rock-breaker  instead  of  hand-spalling 
to  prepare  ore  for  further  crushing  in  the  stamp-mill. 

Rock-^riU,  A  machine  for  boring  in  rock,  either  by  percussion,  effected  by  recipro- 
cating motion,  or  abrasion,  e€fected  by  rotaiy  motion.  Compressed  air  is  the  usual 
motive  power,  but  steam  also  is  used.  The  Burleigh,  Haupt,  Ingersoll,  Wood,  and 
other  machines  operate  percussively ;  the  diamond  drill  (which  see)  abrasively. 

Rocker,  A  short  trough  in  which  auriferous  sands  are  agitated  by  oscillation  in  water, 
to  collect  their  gold. 

Rod-tools.  See  PoU-tools. 

Rolley,  A  large  truck  carrying  two  corves, 

Rolley-Vfoy,  K  gangway. 

Roof,  The  rock  overlying  a  bed  or  flat  vein. 

Roofing.  The  wedging  of  a  loaded  wagon  or  hoise  against  the  top  of  an  undeiground 
fxissage. 

Room^  Scar.  See  Breast  and  Post-and'Stall. 

Roughsy  Corn.  Coarse,  poor  sands,  resulting  from  tin-dressing. 

Rowui  coal.  See  Lump  coal. 

Rounder.  See  Reamer. 

Row,  Corn.  Large,  rough  stones. 

Royalty.  The  duies  of  a  lessor  or  landloid  of  a  mine,  or  of  the  owner  of  a  patented 
invention. 

Rubber,  A  gold-quartz  amalgamator,  in  which  the  slime  is  nibbed  against  amalgam- 
ated copper  suriJEures. 

Rullersj  CoRN.  The  workmen  who  wheel  ore  in  wheelbarrows  underground. 

Run,  Corn.  i.  The  natural  &lling  or  closing  together  of  underground  workings. 
2.  Certain  accidents  to  the  winding  apparatus.  3.  By  the  run.  A  method  of  paying 
coal  miners  per  linear  yard  of  breast  excavated,  instead  of  by  the  wagon  of  clear  coal 
produced.    4.  A  long  deep  trough  in  which  slimes  settle.     5.  See  Counter. 

Rush,  Corn.  See  Spire. 

Rusty.  Applied  to  coals  discolored  by  water  or  exposure,  as  well  as  to  quartz,  etc., 
discolored  by  iron  oxide. 

Rusty  gold,  Pac.  Free  gold,  which  does  not  easily  amalgamate,  the  particles  being 
coated,  as  is  supposed,  with  oxide  of  iron. 

Saddle.  An  antidizud  in  a  bed  or  flat  vein. 

Safety-cage,  A  cage  with  a  safety  catch. 

Safety  car.  See  Barney. 

Safety-catch,  An  automatic  device  for  preventing  the  fall  of  a  cage  in  a  shaft,  or  a 
car  in  an  incline,  if  the  supporting  cable  breaks. 

Safety-lamp.  A  lamp,  the  flame  of  which  is  so  protected  that  it  will  not  immediately 
ignite  fire-damp.  There  are  several  varieties,  invented  by  Davy,  Stephenson,  Clanny, 
and  others. 

Saline.  A  salt  spring  or  well }  salt  works. 

Sampson-post.  An  upright  post  which  supports  the  walking-beam,  communicating 
motion  from  the  engine  to  a  deep-boring  apparatus. 

Sand-pump.  A  cylinder  with  a  valve  at  the  bottom,  lowered  into  a  drill-hole  from 
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time  to  time  to  take  oat  the  accumulated  slime  resiiltuig  from  the  action  of  the  drill  oo 
the  rock.     Called,  also,  Shell-pump  aiid  Sledger. 

Scaly  Corn.  A  portion  of  earth  or  rock  which  separates  and  falls  from  the  main 
body. 

Scale,  I.  The  crust  of  metallic  oxide  formed  by  cooling  of  hot  metals  in  air.  Ham- 
mer-scale  and  roll-scale  are  the  flaky  oxides  which  fall  from  the  bloom,  ingot,  or  bar^ 
under  hammering  or  rolling.  2.  The  incrustation  caused  in  steam-boileis  by  the  evapor- 
ation of  water  containing  mineral  salts.  3.  A  scale  of  air  (Newc)  is  a  small  poition 
of  air  abstracted  from  the  main  current. 

Scarcement.  A  projecting  ledge  of  rock,  left  in  a  shaft  as  footing  for  a  ladder,  or  to 
support  pit-work,  etc. 

Scatiing.  Splicing  timbers,  so  cut  that  when  joined  the  resuMng  piece  is  not  thidcer 
at  the  joint  than  elsewhere. 

Schist.  Crystalline  rock,  usually  micaceous,  having  a  slaty  structure. 

Schorl,  Black  tourmaline. 

Scovctn  lode.  Corn.  A  lode  having  no  gossan  at  or  near  the  sur&ce. 

Scraper,  A  tool  for  cleaning  bore-holes. 

Screen,  A  sieve  of  wire- doth,  grate-bars,  or  perforated  sheet-iron,  used  to  sort  ore  and 
coal  according  to  size.  Stamp-mortars  have  screens  on  one  or  both  tides,  to  deteimine 
the  fineness  of  the  escaping  pulp. 

Screw-bell,  A  recovering  tool  in  deep  boring,  ending  below  in  a  hollow  screw 
threaded  cone. 

Serin  or  Skrin,  Derb.  A  small  subordinate  vein. 

Seam.  I.  A  stratum  or  bed  of  coal  or  other  mineral.  2.  Corn.  A  horse-load.  3.  A 
Joint,  cleft,  or  fissure. 

Seat,  Derb.  The  floor  of  a  mine. 

Seed-bag,  A  bag  filled  with  flaxseed  and  fastened  around  the  tubing  in  an  artesian 
well,  so  as  to  form,  by  the  swelling  of  the  flaxseed  when  wet,  a  water-tight  packing, 
preventing  percolation  down  the  sides  of  the  bore-hole  from  upper  to  lower  strata. 
When  the  tubing  is  pulled  up  the  upper  fastening  of  the  bag  breaks,  and  it  empties 
itself,  thus  presenting  no  resistance  to  the  extraction  of  the  tubing. 

Segregate,  Pac.  To  separate  the  undivided  joint  ownership  of  a  mining  claim  into 
smaller  individual  ** segregated"  claims. 

Segregation,  A  mineral  deposit  formed  by  concentration  from  the  adjacent  rock. 

Selvage  or  Selfedge,  A  layer  of  clay  or  decomposed  rock  along  a  vein-wall.  See 
Gouge. 

Separator,  I.  A  machine  for  separating,  with  the  aid  of  water  or  air,  materiak  of 
different  specific  gravity.  Stricdy,  a  separator  parts  two  or  more  ingredients,  both 
valuable,  while  a  concentrator  saves  but  one  and  rejects  the  rest;  but  the  terms  are  often 
used  interchangeably.  2.  Any  machine  for  separating  materials,  as  the  magnetic  separ- 
ator  for  separating  magnetite  from  its  gangue. 

Set  or  Sett,  Corn.  i.  A  grant  of  mining  ground,  as  the  assignment  of  a  certain  part 
of  a  mine  under  contract  or  tribute,    2.  A  frame  of  timber  for  supporting  excavations. 

Settler,  A  tub  or  vat,  in  which  pulp  from  the  amalgamating  pan  or  battery-puJ^  b 
allowed  to  setde,  being  stirred  in  water,  to  remove  the  lighter  portions. 

Shadd,  Corn.  Smooth,  round  stones  on  the  surface,  containing  tin-ore,  and  indicat- 
ing a  vein. 

Shaft.  I.  A  pit  sunk  from  the  surfisice.  2.  The  interior  of  a  shaft-fiemace  above  the 
boshes. 

Shaft-walls,  I.  The  sides  of  a  shaft.  2.  Newc.  Pillars  of  coal  left  near  the  bottom 
of  a  pit. 

Shake,    I.  A  cavern,  usually  in  limestone.     2.  A  ciack  in  a  block  of  stone. 

Shaking- table.  See  Percussion-table, 

Shambles,  Shelves  or  benches,  from  one  to  the  other  of  which  successively  ore  is 
thrown  in  raising  it  to  the  level  above,  or  to  the  surface. 

Shearing,  The  vertical  side-cutting  which,  together  with  holing  or  horizontal  uxkder- 
cutting,  constitutes  the  attack  upon  a  fiue  of  coal. 

Shears,  Corn.  Two  high  timbers,  standing  over  a  shaft  and  united  at  the  top  to  cany 
a  pulley,  for  lifting  or  lowering  timbers,  pipes,  etc,  of  greater  lengdk  than  the  tmlmaij 
hoisting-gear  can  accommodate. 

Sheathing,  A  dose  partition  or  covering  of  pkpkk 

Sheave,  The  groove-wheel  of  a  pulley. 
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Shelf y  Corn.  The  solid  rock  or  Ud-vek^  opectaUy  under  alluvial  tin-deposits. 

Shellpump,  Seit  Sand-pHmp, 

Shelly,  The  condition  of  coal  which  has  been  so  much  £Eiulted  and  twisted  that  it  i^ 
not  massive,  but  easily  breaks  into  conchoidal  pieces. 

Shet,  S.  Staff.  The  broken-down  roof  of  a  coal-mine. 

Shift,  I.  The  time  for  a  miner's  work  in  one  day.  2.  The  gang  of  men  working 
for  that  period,  as  the  day^shiftt  the  ntgkt*shift. 

Shift-boss.  The  foreman  in  charge  of  a  shift  of  men. 

Shiver,  I.  Shale ;  a  hard  argilUceous  bed.     2.  See  Sheave, 

Shoady  Corn.  Ore  washed  or  detached  from  the  vein  naturally.    See  Ftoai-ore, 

Shoadmg  or  Shadings  Corn.  The  tracking  of  boulders  towards  the  vein  or  rock  from 
which  they  have  come. 

Shoe,  A  piece  of  iron  or  steel,  attached  to  the  bottom  of  a  stamp  or  muller^  for  grind- 
ing ore.    The  shoe  can  be  replaced  when  worn  out. 

Shoot,  I .  See  Chute,     2.  See  BUist,     A  shot  is  a  single  operation  of  blasting. 

Shooting-needle,  A  sharp  metal  rod,  to  form  a  vent-hole  through  the  ^mping  to  a 
blasting-charge. 

Shore-nose  shell,  A  cylindrical  tool,  cut  obliquely  at  bottom,  for  boring  through  hard 
clay. 

Shew.  I.  The  pale-blue,  lambent  flame  on  the  top  of  a  common  candle-flame,  indi- 
cating the  presence  of  fire-damp.     2.  See  Blossom, 

Shute,  See  Chute, 

Sicker.  See  Zighyr, 

Siddle.  The  inclination  of  a  seam  of  coal. 

Side-basset,  A  transverse  direction  to  the  line  of  dip  in  strata. 

Side-guide.  See  Guard, 

Side-laning,  S.  Staff.  Widening  the  gate-road  (abandoned  for  that  purpose)  so  as 
to  make  it  part  of  a  new  side  of  work. 

Side  of  work,  S.  Staff.  The  series  of  breasts  void  pillars  connected  with  9l  gate-road 
in  a  colliery. 

Sigger.  See  Zighyr, 

Silicious,  Consisting  of  or  containing  silez  or  quartz. 

Sm,  I.  A  stratum.  2.  A  piece  of  wood  laid  across  a  drift  to  constitute  a  frame  with 
the  posts  and  to  carry  the  track  of  the  tramway. 

Silt,  See  Alluvium. 

Siher  ares.  Silver-glance  {argentite^  sulphide) ;  horn-silver  {cerargyrite,  chloride) ; 
dark-ruby  silver  (pyrargyrttet  sulphantimonide) ;  light-ruby  siher y  (proustitCy  sul- 
pharsenide) ;  brittle  silver-glance  {ste^handte,  antimonial  sulphide  of  silver,  and  polyba- 
sitcy  arsenical  and  antimonial  sulphide  of  several  metals) ;  white  ore  (argentiferous  gray 
copper,  tetrahedritCy  antimonial  sulphide  of  iron,  zinc,  copper,  lead,  and  silver) ;  stete- 
feldtite  and  partzite  (antimoniates) ;  also,  aigentiferous  lead,  copper,  and  zinc  ores. 

Sinker-bar,  A  heavy  bar  attached  above  Sit  Jars  to  cable-drilling  tools. 

Sit  or  Sits,  A  settling  or  falling  of  the  top  of  workings.     See  Thrust  and  Creep. 

Sizing,  Separating  ores  according  to  size  of  particles,  preparatory  to  dressing, 

Skep  or  Skip,  Corn.  An  iron  box  working  between  guides,  in  which  ore  or  rock  is 
hoisted.     It  is  distinguished  from  a  kibbU,  which  hangs  free  in  the  shaft 

Skimmings  or  SkimpingSy  Corn.  The  poorest  part  skimmed  off  the  jigger. 

Slack.  Small  coal,  coal  dirt;  See  Culm  (2). 

Slant.  A  heading  driven  diagonally  between  the  dip  and  the  strike  of  a  coal-seam ; 
also  called  a  run.     See  Run  and  Counter, 

Slate.  A  sedimentary  rock  splitting  into  thin  plates.  The  terms  slate,  shale  and 
schist  are  not  sharply  distinguished  in  coounon  use,  particularly  among  older  writers. 
Strictly,  according  to  recent  authors,  slate  may  be  crystalline;  schist  is  uways  so;  shale 
is  always  (and  slate  most  frequently)  non-crystalline.  There  is  also  a  notion  of  coarser 
or  less  complete  lamination  attached  to  the  term  shale,  as  of  a  rock  splitting  into  thicker 
or  less  perfect  plates  than  slate.  Both  may  be  argillaceous,  arenaceous,  calcareous,  sil- 
icious, etc.,  according  to  their  lithological  character.  The  terms  slaty,  sheUy  and  schist- 
ose describe  the  respective  structures. 

Sleek,  Nkwc.  Mud  deposited  by  water  in  a  mine. 

Sleeper,  See  Sill, 

Sleeping-table,  Corn.  A  stationary  buddle.  For  the  strict  distinction  sometimes 
Biade  between  buddle  and  table,  see  Buddie. 
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SiickensuUs,  Polished  and  fooMtfanei  striated  sariaces  on  the  walls  of  a  veiii,  or  oo 
interior  joints  of  the  vein-material  or  of  rock-masses.     They  are  the  result  of  movement. 

Slide,  Corn.  i.  A  vein  of  clay  intersecting  and  dislocating  a  vein  vertically ;  or  the 
vertical  dislocation  itself.  2.  An  upright  rail  fixed  in  a  shaft  with  corresponding 
grooves  for  steadying  the  cages. 

Slide-joint,  A  connection  acting  in  rod-boring,  like  the  jars  in  rope-boring. 

Slimes,  Corn.  The  most  finely  crushed  ores. 

Slime-table.  See  Buddie. 

Sline.  Natural  traverse  cleavage  of  rock. 

Slip.  A  vertical  dislocation  of  the  rocks. 

Stipes,  S.  Staff,  Sledge-runners,  upon  which  a  skip  is  dragged  from  the  working 
breast  to  the  tramway. 

SHt.  A  communication  between  two  levels. 

SlUter.  See  Pick. 

Sliver,  Eng.  A  thin  wooden  strip,  inserted  into  grooves  in  the  adjacent  edges  of  two 
boards  of  a  brattice  to  make  it  air-tight 

Slope,  See  Incline. 

Sludge.  See  Slimes, 

Sludger,  See  Sand-pump, 

Sluicing,  Washing  auriferous  earth  through  long  boxes  {sluices). 

Slums,  Pac.  See  Slimes. 

Smeddum,  ScoT.  The  smaller  particles  which  pass  through  the  sieve  of  the  kmick, 

Smift.  A  fuse  or  slow  match. 

Smitham  or  Smiddan,  Derb.  Lead-ore  dust. 

Smut.  I.  S.  Staff.  Bad,  soft  coal,  containing  much  earthy  matter.     2.  See  Blossom. 

Snoff,  Corn.  A  short  candle-end,  put  under  a  fuse  to  light  it. 

Snore-kole.  The  hole  in  the  lower  part  or  wind-bore  of  a  mining  pump,  to  admit  the 
water. 

Soapstone.  Compact  talc  or  steatite ;  often  applied  incorrectly  to  soft  unctuous  days 
or  marls. 

Sole.  The  bottom  of  a  level. 

Solid  crib-timbering.  Shaft-timbering  with  cribs  laid  solidly  upon  one  another. 

SoUar,  Corn.  A  platform  in  a  shaft,  usually  constituting  a  landing  between  two  lad- 
ders. 

Sough,  Dbrb.  See  Adit. 

Spate,  Corn.  To  fine  for  disobedience  of  orders. 

Spall  or  Spowl.  To  break  ore.  Hogging  and  cobbing  are  respectively  coarser  and 
finer  breaking  than  spHsUing,  but  the  terms  are  often  used  interchangeably.  Pieces  of 
ore  thus  broken  are  called  ^lls. 

Spar.  A  name  given  by  miners  to  any  earthy  mineral  having  a  distinct  deavable 
structure  and  some  lustre ;  in  Cornwall  ususJly  quartz. 

Spears.  See  Pump-rods, 

Spel  or  Spell.  A  change  or  turn. 

Spend.  To  break  ground ;  to  continue  working. 

Spiking-curb,  Eng.  A  curb  to  the  inside  of  which  plank-tubing  is  spiked. 

Spilling,  Corn.  A  process  of  driving  or  sinking  through  very  loose  ground. 

Spills,  Corn.  Long  thick  laths  or  poles  driven  ahead  horizontally  around  the  door- 
frames, in  running  levels  in  loose  ground — a  kind  of  lagging  put  in  ahead  of  the  main 
timbering. 

Spire,  The  tube  carrying  the  train  to  the  charge  jn  a  blast-hole.  Also  called  reed  or 
rush,  because  these,  as  weU  as  spires  of  grass,  are  used  for  the  purpose. 

Split,  I.  To  divide  a  ventilating  current.  2.  When  a  parting  in  a  coal-seam  be- 
comes so  thick  that  the  two  portions  of  the  seam  must  be  worked  separately,  each  is 
called  a  split.     See  Bench. 

Spoon,  I.  An  instrument  made  of  an  ox  or  buffido  horn,  in  which  earth  or  pulp  may 
be  delicately  tested  by  washing  to  detect  gold,  amalgam,  etc.  2  (or  Spoon-end),  llie 
edge  of  a  coal-basin  when  the  coal-seam  spoons,  i.  e.,  rises  to  the  surface,  after  growing 
thinner  as  it  approaches  its  termination. 

Spout,  S.  Staff.  See  Air-head. 

Sprag,  I.  A  prop,  2.  A  short  round  piece  of  wood  used  to  block  the  wheek  of  a 
car. 

Spreader,  A  horizontal  timber  below  the  cap  of  a  set,  to  stiffen  the  legs,  and  to  sop- 
port  the  brattice  when  there  are  two  air-courses  in  the  same  gangway. 
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Spreaders,  Pieces  of  timber  stretched  across  a  shaft,  as  a  temporary  support  of  the 
walls. 

Spttd,  A  nail,  resembling  a  horseshoe  nail,  with  a  hole  in  the  head,  driren  into  mine- 
timbering,  or  into  a  wooden  plug  inserted  in  the  rock,  to  mark  a  sonreying-station. 

Spur.  A  branch  leaving  a  vein,  but  not  returning  to  it. 

Spumsy  S.  Staff.  Small  connecting  masses  of  coal,  left  for  safety  during  the  opera- 
tion of  cutting,  between  the  hanging  eoal  and  the  main  body. 

Square  sets,  A  kind  of  timbering  used  in  large  spaces. 

Sptaif  Corn.  i.  Tin-ore  mixed  with  spar.     2.  See  Bunch  of  ore. 

Soueete.  The  settling,  without  breaking,  of  the  roof  over  a  considerable  area  of 
wordings. 

SfuH,  A  slow-match  or  safety-fuse,  used  with  a  barrel. 

Stack.  A  chimney. 

Stall,  S.  Staff.  See  Room,  Breast,  and  Post-and-Stall. 

Stamping.  Reducing  to  the  desired  fineness  in  a  stamp-mill.  The  grain  is  usually 
not  so  nne  as  that  produced  by  grinding  vapans. 

Stamp-mill.  An  apparatus  (also  the  buildii^  containing  the  apparatus)  in  which  rock 
is  crushed  by  descending  pestles  (stamps) t  operated  by  water  or  steam-power.  Amal- 
gamation is  usually  combined  with  the  crushing  when  gold  or  silver  is  the  metal  sought, 
but  copper  and  tin-ores,  etc.,  are  stamped  to  prepare  them  for  dressing, 

f  Stamp  work,  LAKE  Sup.  Rock  containing  disseminated  native  copper. 

Stanchion.  See  Leg. 

StandagCf  Eng.  A  large  sump,  or  more  than  one,  acting  as  a  reservoir. 

Stannary.  A  tin-mine  or  tin-works. 

Station.  I.  See  Piatt.  2,  Also,  a  similar  enlaigement  of  shaft  or  level  to  receive  a 
balance-bob  (dod-station),  pump  (pump-station),  or  tank  (tank-station). 

Steamboat  coal^  PsNN.  See  Coal. 

Steam-coal.  See  Coal, 

Stemmer,  NEWa  See  Tamping-bar. 

Stemming,  Newc.  The  tamping  put  above  the  charge  in  a  bore-hole. 

Stempel  or  Stemple.  I.  Derb.  One  of  the  cross-bars  of  wood  placed  in  a  mine-shaft 
to  serve  as  steps.  2.  A  stuU-pieee.  3.  A  cap,  both  sides  of  which  are  hitched  instead 
of  being  supported  upon  legs.     See  Stidl. 

Stenton,  Newc.  A  passage  between  two  Tinnning  headways.  A  stcnton-wall  is  the 
pillar  of  coal  between  them. 

Step-vein.  A  vein  alternately  cutting  through  the  strata  of  country-rock,  and  running 
parallel  with  them. 

Stirrup.  See  Temper'Screw. 

Stockwork  (Germ.,  Stockwerk).  An  ore-deposit  of  such  a  form  that  it  is  worked  in 
floors  or  stories.  It  may  be  a  solid  mass  of  ore,  or  a  rock-mass  so  interpenetrated  by 
small  veins  of  ore  that  die  whole  must  be  mined  together.  Stockworks  are  distinguished 
from  tabular  or  ^^^'/•deposits  (veins,  beds),  which  have  a  small  thickness  in  compari- 
son with  their  extension  in  the  main  plane  of  the  deposit  (that  is,  in  strike  and  dip). 

Stone-coal.  See  Coal, 

Stone-head,  Eng.  The  solid  rock  first  encountered  in  sinking  a  shaft. 

Stoop-and- Rooms,  SoOT.  See  Post-and- Stall, 

Slope,  Corn.  To  excavate  ore  in  a  vein  by  driving  horizontally  upon  it  a  series  of 
workings,  one  immediately  over  the  other,  or  vice  versa.  Each  horizontal  working  is 
called  a  stope  (probably  a  corruption  of  step),  because  when  a  number  of  them  are  in 
progress,  each  working  face  being  a  little  in  advance  of  the  next  above  or  below,  the 
whole  face  under  attack  assumes  £e  shape  of  a  flight  of  steps.  When  the  first  stope  is 
b^un  at  a  lower  comer  of  the  body  of  ore  to  be  removed,  and,  after  it  has  advanced  a 
convenient  distance,  the  next  is  commenced  above  it,  and  so  on,  the  process  is  called 
over-hand  stoping.  When  the  first  stope  begins  at  an  upper  corner,  and  the  succeeding 
ones  are  below  it,  it  is  under^hand  stoping.  The  term  stoping  is  loosely  applied  to  any 
subterranean  extraction  of  ore  except  that  which  is  incidentally  performed  in  sinking 
shafts,  driving  levels,  etc.,  for  the  purpose  of  opening  the  mine. 

Stopping.  I.  See  Stoping.  2.  A  partition  of  boards,  masonry,  or  rubbish,  to  stop  the 
air-current  in  a  mine,  or  force  it  to  take  a  special  desired  direction. 

Stove-coal,  Penn.  See  Coal. 

Stowbord,  Newc.  A  place  into  which  rubbish  is  put. 

Stowce,  I.  A  windlass.  2.  Derb.  Stowces  are  wooden  landmarks,  placed  to  indicate 
possession  of  mining  ground. 


58a  GLOSSARY. 

Sicwing,  A  method  of  mining  in  which  all  the  material  of  the  rein  is  removed  and 
the  waste  is  packed  into  the  space  left  by  the  working. 

Strake,  CoRN.  An  inclined  launder  for  separating  or  tying  ground  ore  in  water. 

Siraium.  A  bed  or  layer. 

Streak,  The  powder  of  a  mineral,  or  the  mark  which  it  makes  when  rubbed  upon  t 
harder  surface. 

Stream-tin,  CoRN.  Tin-ore  in  alluvial  deposits,  as  pebbles. 

Stream-work,  Corn.  Work  on  stream-tin. 

Streamers,  Corn.  Searchers  for  stream-tin. 

Striated.  Marked  with  parallel  grooyes  or  striig. 

Strike,  The  direction  of  a  horizontal  line,  drawn  in  the  middle  plane  of  a  vein  or 
stratum  not  horizontal. 

String,  Corn.  A  small  vein. 

Stringing-deais,  Eng.  Thin  planks,  nailed  to  the  inside  of  the  curbs  in  a  shaft,  so  as 
to  suspend  each  curb  from  those  above  it. 

Strip,  To  remove  from  a  quarry,  or  other  open  working,  the  overlying  earth  and  dis- 
integrated or  barren  surface  rock. 

Studdles,  Corn.  i.  Props  supporting  the  middle  of  stuUs.  2.  Distance-pieces  be- 
tween successive  frames  of  timbering. 

Stull,  Corn.  A  platform  (stuU-c&oering),  laid  on  timbers  (stm/t-pieees),  braced  across 
a  working  from  side  to  side,  to  support  workmen  or  to  carry  ore  or  vraste. 

Stu/m.  See  Adit,    From  the  Germ.  Siollen. 

Stump,  Penn.  a  small  pillar  of  coal,  left  at  the  foot  of  a  bretsst  to  protect  the  geufg^ 
way. 

Shirt.  A  /n'^tt/^-bargain  which  turns  out  profitable  for  the  miner. 

Stythe,  Nkwc.  Choke-damp. 

Sublimation-theory,  The  theory  that  a  vein  was  filled  first  with  metallic  vapoB. 

Sucker-rod.  The  pump-rod  of  an.  oil  well. 

Sulphur.  I.  Iron  pyrites.     2.  Carburetted  or  sulphuretted  hydrogen. 

Sulphurets,  Pac.  In  miners'  phrase,  the  widecomposed  metallic  ores,  usually  sul- 
phides.    Chiefly  applied  to  auriferous  pyrites. 

Sump,  Corn,  (from  Germ.  Sumpf.).  The  space  left  below  the  lowest  landing  in  a 
shaft,  to  collect  the  mine-water.  The  lowest  pump  draws  from  it  2.  Newc.  That  part 
of  a  judd  of  coal  which  is  extracted  first. 

Sump /use.  A  waterproof  fuse. 

Swad,  Newc.  A  thin  layer  of  stone  or  refuse  ooal  at  the  bottom  of  the  seam. 

Swape.  An  implement  for  shaping  the  edge  of  a  boring-bit 

Swells,  Swallows  or  Swallow-holes,  Surface  holes  caused  by  the  subsidence  of  rods ; 
or  openings  into  which  mine-water  disappears. 

Swamp.  A  depression  in  a  nearly  horizontal  bed,  in  which  water  may  collect. 

Sweeping  tabU.  A  stationary  buddle. 

Synclinal.  The  axis  of  a  depression  of  the  strata.  Opposed  to  atUiclisuU,  which  is 
the  axis  of  an  elevation. 

Tackle,  Corn.  The  windlass,  rope,  and  kibble. 

Tacklers,  Derb.  Small  chains  put  around  loaded  corves. 

Tail-house,  Tail-mill,  The  buildings  in  which  tailings  are  treated. 

Tailing,  See  Blossom. 

Tailings.  The  lighter  and  sandy  portions  of  the  ore  on  a  buddle  or  in  a  sluice.  The 
headings  are  accumulated  or  discharged  at  the  upper  end,  the  middlings  in  die  middle, 
while  Uie  tailings  escape  at  the  foot.  The  term  tailings  is  used  in  a  general  sense  for 
the  refuse  of  reduction  processes  other  than  smelting. 

Tail-race,  The  channel  in  which  tailings,  suspended  in  water,  are  conducted  away. 

Tamp.  To  fill  (usually  with  clay-tamping)  the  bore-hole  or  other  opening  through 
which  an  explosive  charge  has  been  introduced  for  blasting. 

Tamping-bar,  Corn.  A  rod  used  in  tamping. 

Tank.  A  subterranean  reservoir  into  which  a  pump  delivers  water  for  another  pump 
to  raise. 

Temper-screw.  A  screw-connection  for  lengthening  the  column  of  boring-rods  as 
boring  advances. 

Tepetate,  Sp.  Waste  rock  and  rubbish  in  a  mine. 

Teme-plate,  A  variety  of  tin-plate  coated  with  an  alloy  of  one-third  tin,  and  two- 
thirds  lead. 
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Tkermc-aqueous,  Produced  by,  or  related  to,  the  action  of  heated  waters. 

Tkilif  Newc.  The  floor  of  a  coal  mine. 

Tkirling.  See  Thuriing. 

Ihrow,  A  dislocation  or  fault  of  a  vein  or  stratum,  which  has  been  thrown  up  or 
dcwH  by  the  movement. 

Throwing^  S.  Staff.  The  operation  of  breaking  out  the  spumst  so  as  to  leave  the 
hangmg  coal  unsupported,  except  by  its  own  cohesion. 

Thrust.  The  breaking  down  or  the  slow  descent  of  the  roof  of  a  gangway.  Com- 
pare Creep, 

Thurly  S.  Staff.  To  cut  through  from  one  working  into  another. 

Thurlings,  Passages  cut  from  room  to  room^  in  post-and-stall  working. 

Thurst,  The  ruins  of  the  fallen  roof,  after  pillars  and  stalls  have  been  removed. 

TicketingSf  Corn.  Meetings  for  the  sale  of  ores. 

Tick'hoU,  See  Vi^, 

TierraSf  Sf.  Fine  dirt  impregnated  with  quicksilver  ore,  which  must  be  made  into 
adobes  before  roasting. 

T^er.  See  Nipping  fork. 

lilUr.  See  Brace-head. 

Tin-frame^  Corn.  A  sleeping'tahle  used  in  dressing  tin-ore  slimes,  and  discharged 
by  turning  it  upon  an  axis  till  its  surface  is  nearly  vertical,  and  then  dashing  water  over 
it,  to  remove  the  enriched  deposit  A  "  machine  frame  "  or  "  self-acting  frame  "  thus 
discharges  itself  automatically  at  intervals;  a  "hand-frame"  is  turned  for  the  purpose 
by  hand. 

Tin-ores.  Tinstone  {cassilerite^  oxide) ;  tin-pyrites  {stannite,  sulphide  of  tin,  copper, 
iron  and  zinc).  The  latter  is  not,  so  &r  as  I  am  aware,  now  actually  treated  for  tin. 
Ores  containing  it  are  smelted  as  copper-ores,  and  the  tin  is  lost. 

Tin-wUts,  Corn.  The  product  of  the  first  dressing  of  tin-ores,  containing,  besides 
tinstone,  other  heavy  minerals  (wolfram  and  metallic  sulphides).  '  It  must  be  roasted 
before  it  can  be  further  concentrated.     Its  first  or  partial  roasting  is  called  rag-turning. 

lipe.  To  upset  or  "dump"  a  skip. 

Toadstone.  A  kind  of  trap-rock. 

Ton.  For  many  things,  such  as  coal  and  iron,  the  ton  in  use  is  the  long  ton  of  20 
hundredweight  at  112  pounds  avoirdupois.  Allowances  ("sandage,"  etc),  are  made  in 
weighing  pig-iron  and  other  crude  metals,  so  that  the  "smelter's  ton"  is  still  greater. 
The  Cornish  mining  ton  is  21  hundredweight,  or  2352  pounds  avoirdupois.  In  gold 
and  silver  mining,  and  throughout  the  Western  States,  the  ton  is  the  short  ton  of  2000 
pounds. 

Toniie.  A  nitrated  gun-cotton,  used  in  blasting. 

Top-wall.  See  Hanging-wall. 
'  Tossing  or  tozing.  Corn.  I.  Washing  ores  by  violent  agitation  in  water,  their  sub- 
sidence being  accelerated  by  packing  or  striking  with  a  hammer  the  keeve  in  which  the 
operation  is  performed.     Chimming  is  a  similar  process  on  a  smaller  scale.     2.  Refin- 
ing tin  by  allowing  it,  while  molten,  to  fall  several  feet  through  the  air. 

Towt,  Newc.  A  piece  of  old  rope. 

Tram,  Wales,  i.  A  four-wheeled  truck  to  carry  a  tu6t  corve  or  hutch,  or  to  carry 
ooal  or  ore  on  a  railroad.     2.  One  of  the  rails  of  a  tramroad  or  nulroad. 

Trap.  In  miners'  parUnce,  any  dark,  igneous  or  apparendy  igneous,  or  volcanic 
rock. 

Trap-door.  See  Weather-door. 

Trapisehe,  Sp.  A  rude  grinding  machine,  composed  of  two  stones,  of  which  the 
upper  IS  Siistened  to  a  long  pole. 

Trapper,  Newc.  A  boy  who  opens  and  shuts  the  trap-door. 

Tribute,  CoRN.  A  portion  of  ore  given  to  the  miner  for  his  labor.  Tributors  are 
miners  working  under  contract,  to  be  paid  by  a  tribute  of  ore  or  its  equivalent  price, 
the  basis  of  the  remuneration  being  the  amount  of  dean  ore  contained  in  the  crude  pro- 
duct. 

Trogue.  A  wooden  trough,  forming  a  drain. 

Trolly.  A  small  four  or  two-wheeled  track  without  a  body. 

Trombe  or  Trompe,  Fr.  An  apparatus  for  producing  an  air-blast  by  means  of  a  fall- 
ing stream  of  water,  which  mechanically  carries  air  down  with  it,  to  be  subsequentiy 
separated  and  compressed  in  a  reservoir  or  drum  below. 

Trommel.  A  revolving  sieve  for  sixiug  ores. 
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Thmdle,  Nkwc.  A  dislocation  of  the  strata. 

Traw.  A  wooden  channel  for  air  or  water. 

Trumpeting,  S.  Staff.  A  small  channel  cut  behind  the  brick*woik  of  a  shaft  lined 
with  masonry. 

Trunky  Corn.  A  long  narrow  box  or  square  tube,  usually  of  wood. 

Trunking,  Corn.  Separating  slimes  by  means  of  a  irHiti. 

Tubbing.  A  shaft-limng  of  casks  or  cylindrical  caissons,  of  iron  or  wood.  See 
Plank  -  tubbing. 

Tubing,  Lining  a  deep  bore-hole  by  driving  down  iron  tubes. 

Tubs,  Newc.  Boxes  for  lowering  coals.     See  Trolly. 

Tuff"  or  Tufa.  A  soft  sandstone  or  calcareous  deposit. 

Tug,  Derb.  The  iron  hook  of  a  hoisting  bucket,  to  which  the  tacklers  are  attached. 

Tunnel.  I.  A  nearly  horizontal  underground  passage,  open  at  botli  ends  to  day.  2. 
Pac.  See  Adit. 

Turbary.  A  peat-bog. 

Turn.  A  pit  sunk  in  a  drift. 

Turning-house,  The  first  working  on  a  vein  after  it  has  been  intersected  by  a  cross-' 

'Ut. 

Tut-work.  See  Dead  work.  In  general,  work  paid  for  by  the  amount  of  excavation, 
aot  (as  in  tribute)  of  product. 

Tying,  Corn.  See  Strake. 

Under-hand.  See  Slope, 

(Jnderlayer,  CoRN.  A  vertical  shaft  sunk  to  cut  a  lode. 

Underlie  or  Underlay,  CoRN.  The  departure  of  a  vein  or  stratum  from  the  vertical, 
usually  measured  in  horizontal  feet  per  fathom  of  inclined  depth.  Thus  a  dipoi  60°  is 
an  underlay  of  three  feet  per  fathom.  The  underlay  expressed  in  feet  per  fathom  is 
iix  times  the  natural  cosine  of  the  angle  of  the  dip.     See  Dip. 

Unwater.  To  drain  or  pump  water  from  a  mine. 

Upcast.  I.  A  lifting  of  a  coal  seam  by  a  dike.  2.  The  opening  through  which  the 
ventilating  current  passes  out  of  a  mine.     See  Dovmcast. 

Upraise.  See  Rise. 

damping.  The  debris  of  a  stope,  which  forms  a  hard  mass  under  the  feet  of  the 
miner. 

Vanning,  CoRN.  A  method  of  washing  ore  on  a  shovel,  analogous  to  panHirtg. 
Concentrating  machines  are  sometimes  called  vanners.     See  Percussion-tahle. 

Vein.  See  Lode.  The  term  vein  is  also  sometimes  applied  to  small  threads,  or  sub- 
ordinate features  of  a  larger  deposit. 

Vena,  Sp.  A  small  vein. 

Vend,  Newc.  The  total  sales  of  coal  from  a  colliery. 

Verifier.  A  tool  used  in  deep  boring  for  detaching  and  bringing  to  the  surface  por- 
tions of  the  wall  of  the  bore-hole  at  any  desired  depth. 

Vestry,  Nfiwc.  Refuse. 

Veta,  Sp.  a  vein.     As  compared  with  vena,  veta  is  the  main  vein. 

Viewer.  A  colliery  manager. 

Vigorite.  See  Explosives. 

Vug,  vugg,  or  vugh.  A  cavity  in  the  rock,  usually  lined  with  a  crystalline  incrusta- 
tion.    See  Geode. 

Wad  hook.  A  tool  with  two  spiral  steel  blades  for  removing  fragments  from  the  bot- 
tom of  deep  bore-holes. 

Wagon.  A  four-wheeled  vehicle  used  in  coal  mines,  usually  containing  75  to  100 
cubic  leet. 

Wagon-breast,  A  breast  into  which  wagons  can  be  taken. 

Wale,  Newc.  To  clean  coal  by  picking  out  the  refuse  by  hand.  The  boys  who  do 
this  are  called  Waters. 

Wall.  I.  The  side  of  a  level  or  drift.     2.  The  country-rock  bounding  a  vein  laterally. 

Wall-plates,  CoRN.  The  two  side-pieces  of  a  timber  frame  in  a  shaft,  parallel  to  the 
strike  of  the  lode  when  the  shaft  is  sunk  on  the  lode.  The  other  two  pieces  are  the  end- 
pieces. 

Washer,  See  Ore-washer, 

Waste,  Newc.  Old  workings.  The  signification  seems  to  include  that  of  both  gmf 
and  gob. 

Wastrel,  A  tract  of  waste  land  or  any  waste  material. 
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Water-barrei  or  Water-tank.  A  barrel  or  box,  wiih  a  self-acting  valve  at  the  bot- 
tom, used  for  hoisting  water  in  lieu  of  a  pump. 

Water-level.  1.  The  level  at  which,  by  natural  or  artificial  drainage,  water  is  re- 
moved from  a  mine  or  mineral  deposit.     2.  A  drift  at  the  water-level. 

Water-packer.  A  water-tight  packing  of  leather  between  the  pipe  and  the  walls  of 
a  bore-hole. 

Way-9haft.    See  BUnd-ehaft. 

Weather-door.  A  door  in  a  level  to  regulate  the  ventilating  current. 

Weaihering.  Changing  under  the  effect  of  continued  exposure  to  atmospheric 
agencies. 

Wedging-eurh  or  Wedging^erib^  Eno.  A  ourh  used  to  make  a  water-tight  packiuj 
between  the  tubbing  in  a  shaft  and  the  rock- walls,  by  means  of  spilt  deaU,  moss,  an 
wedges,  driven  in  between  the  curb  and  the  rock. 

nharl  or  Wharr,  Newo.  A  sledge  for  hauling  corves  in  low  drifts. 

Whealj  GoBN.   Amine. 

Whim  or  Whimeeff,  A  machine  for  hoisting  by  means  of  a  vertical  drum,  revolved 
by  horse  or  steam  power. 

Whin  or  WhiTiStone,  Kbwo.  Basaltic  rock ;  any  hard,  unstratified  rock.  In  Scot- 
land, greenstone. 

Whip.  The  simplest  horse-power  hoisting  machine,  consisting  of  a  fixed  pulley  and 
a  hoisting  rope  passing  over  it,  to  which  the  animal  is  directly  attached. 

White-ash,  Pewn.  ^e  GoaL 

White-damp.  A  poisonous  gas  sometimes  (more  rarely  than  fire  da{up  or  choke- 
damp,  etc.,)  encountered  in  coal  mines.  It  has  been  supposed  to  contain  carbonic 
oxide,  but  this  is  doubtful. 

WhiU  Un,  Corn.  MetalUe  Un. 

WhUs  or  Witts,  Oobn.    See  Tin-tDUU. 

Whole-working,  Newc.  Working  where  the  ^ound  is  still  whole,  i*.  e.,  has  not  been 
penetrated  as  yet  with  breasts.  Opposed  to  ptOar-workf  or  the  extraction  of  pillars 
left  to  support  previous  work. 

Wild  lead.  Zinc-blende. 

Wicifet.  A  breast.    See  Breast  and  Poet-and-etaU. 

Whimble.  A  shelLauger  used  for  boring  in  soft  ground. 

Win.  To  extract  ore  or  coaL 

Windbore,  Newo.  The  pipe  at  the  bottom  of  a  set  of  pumps. 

Wineh  or  Windkus.  A  man-power  hoisting'  machine,  consisting  of  a  horizontal 
drum  with  crank  handles. 

Winding,  Hoisting  with  a  rope  and  drum. 

Winds.  See  Wime. 

Winning.  1.  A  new  opening.    2.  The  portion  of  a  coal  field  laid  out  for  working. 

Winning  Jieadways,  Newo.  Headways  driven  to  explore  and  open  out  the  coal 
seam. 

Winee.  An  interior  shaft,  usually  connecting  two  levels. 

Wood-tin.     Tinstone  of  light  wood-color. 

Work.  Ore  not  yet  dressed. 

Working.  See  Labor.  The  Spanish  and  the  English  term  are  synonymous  in  mean- 
ing and  alike  in  application.  A  working  may  be  a  shctft,  gtiorrp,  level,  open-cut,  or 
t^iope,  etc. 

Working-barrel,  Corn.  The  cylinder  in  which  a  pump  piston  works. 

Working  home.  Working  toward  the  main  shaft  in  extracting  ore  or  coal,  as  in 
Umg-waU  retreating. 

Working  out.  Working  away  from  the  main  shaft  in  extracting  ore  or  coal,  as  in 
long-waU  ad/ea/neing. 

Yellow-cre,  Oobn.  Ohaloopyrite.    See  Copper  oree. 

Tokings,  See  Btowees. 

Zawn,   Oobn.    A  cavern. 

Zighyr,  eigger,  or  sieker,  Oobn.  To  percolate,  trickle  or  ooze,  as  water  through  a 
oraok.     From  the  Germ.,  siekem. 

Zinc-ores.  Bed  ore  (dndte,  oxide) ;  black-jack  (wncMende,  spahlerite,  sulphide) ; 
ginc-epar  (noble  calamine,  Smithsonite,  carbonate,  and  earthy  calamine,  hydroaSncite, 
hydrated  carbonate) ;  eiUiious  oxide  (wiUemite,  anhydrous,  taid  calamine,  hydrated  sil- 
icate). 
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e.  HOW  TO  EXAMINE  TITLE.* 

The  written  title  to  a  mining-claim  begins  with  the  location  certificate, 
after  which  the  conveyances  and  encumbrances  should  appear  upon  the 
abstract  as  in  other  classes  of  real  estate. 

In  addition  to  the  abstract  of  title,  a  survey  and  local  inspection  are 
indispensable  to  security. 

The  abstract  (at  least  until  patent)  may  show  a  dear  chain  of  title, 
but  such  abstract  may  be  based  on  a  location  or  a  record  prior  to  other 
locations  on  the  same  vein,  and  the  title  be  absolutely  worthless.  An 
adverse  discovery  may  exist  within  a  few  feet  of  the  discovery  of  the 
claim  imder  examination.  Every  hole  or  stake  in  proximity  to  the  daim 
should  be  examined,  its  history  traced,  and  the  possibility  of  danger  from 
that  source  guarded  against. 

Whether  tiie  annual  labor  has  been  done  must  also  be  ascertained. 

Such  inspection  having  been  made,  and  the  points  peculiar  to  the 
title,  as  a  mining  title,  being  examined  as  they  occur,  the  course  of 
examination  will  be  as  follows : 

The  Abstract-^The  abstract  should  be  certified  by  the  recorder,  or 
by  some  respectable  abstract  firm,  to  contain  all  deeds  and  instruments 
filed  or  recorded,  in  the  office  of  the  recorder,  conveying,  encumbering, 
or  in  any  manner  affecting  title  to  the  property  in  question. 

The  abstract,  however,  amounts  to  nothing  more  than  a  guide  or 
memorandimi  to  the  attorney  in  his  examination. 

Each  deed  and  other  instrument  must  be  inspected  at  length,  either 
by  the  original  or  by  a  certified  copy. 

Location  Certificate. — The  material  points  to  be  observed  in  the 
location  certificate  are  that  (especially  since  May  10,  1872)  it  contains : 

1.  The  names  of  locators. 

2.  The  date  of  location. 

3.  Such  a  description  as  will  identify  the  daim. 

4.  That  it  claims  no  greater  number  of  feet  than  was  allowed  at 
date  of  discovery. 

5.  That  it  shows  a  sufficient  number  of  locators  to  daim  the  full 
number  of  feet. 

Conveyance. — ^A.  mine  is  conveyed  by  deed  or  encumbered  by  mort- 
gage the  same  as  other  real  estate. 
The  description  should  contain : 

1.  The  name  of  the  lode. 

2.  The  number  of  feet  and  their  position  relative  to  the  disooverr- 
shaft 

3.  The  slope  and  name  of  the  mountain  or  gulch. 

4.  If  patented,  the  number  of  the  survey  lot. 

5.  Mining  district,  county,  and  Territory. 

6.  Proper  recitals  of  previous  conveyances,  especially  the  patent. 
The  essential  points  of  such  description  are  tiie  name  of  the  lode, 

district,  county,  and  Territory. 

Placer-claims  are  usually  described  by  their  numbers,  or,  if  patented, 
by  the  survey  hnes  or  number  of  the  survey  lot. 

After  the  special  description,  the  usual  formula  of  printed  deeds  may 


*  From  Morrison's  Mining  Bights  in  Colorado. 
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be  Buffident ;  but  a  deed  teohnically  drawn  and  intended  to  convey  lode 
mining  premises,  will  proceed,  '<  Together  with  all  and  singular  the 
dips,  spurs,  variations,  angles,  and  feeders  of  said  lode,  and  all  veins, 
deposits,  mines,  and  minerals,  within  the  lines  of  said  claim,  with  the 
improvements,  drifts,  shafts,  adits,  ways,  water-courses,  timber,  ease- 
ments, rights,  privileges,  and  appurtenances  thereunto  in  anywise  be- 
longing." 

Each  deed  or  instrument  must  be  examined  to  ascertain — 

That  it  has  been  signed  by  the  proper  parties. 

Tha)^  it  is  under  seaJ. 

That  it  sets  forth  a  consideration. 

That  it  contains  a  sufficient  description  of  the  premises. 

That  it  contains  sufficient  words  of  conveyance. 

That  no  lien  of  purchase-money  is  therein  reserved. 

That  there  are  no  words  of  condition,  qualification,  or  reservation,  by 
which  a  less  than  a  fee  simple  estate  may  be  limited,  or  by  which  a  sup- 
posed conveyance  may  be  construed  as  a  mortgage. 
'    That  each  letter  of  attorney  grants  sufficient  power  to  sell  and  convey. 

That  each  deed  under  power  of  attorney  is  executed  in  conformity 
with  such  power,  and  that  the  name  of  the  principal,  at  least,  appears  in 
the  body  of  the  deed,  and  that  it  is  signed  "  A  B  by  0  D,  his  attorney 
in  fact,"  or  words  equivalent  thereto. 

That  each  title  bond  or  agreement  to  convey  has  been  released;  or  else 
a  conveyance  made  in  conformity  with  such  bond  or  agreement. 

That  every  mortgage,  trust  deed,  attachment,  mechanic's  lien,  certifi- 
cate of  levy,  tax  sale,  judicial  sale,  judgment,  transcript,  has  been  either 
Cperly  proceeded  upon  if  title  is  claimed  under  it ;  or,  on  the  other 
d,  released  if  it  is  found  in  opposition  to  a  dear  title. 

That  especially  in  sales  under  a  trust  deed,  due  pubUcation  has  been 
made,  and  all  the  terms  of  such  trust  deed  complied  with  as  to  time,  place, 
and  terms  of  sale,  etc.,  all  of  which  should  appear  recited  in  the  deed 
made  by  the  trustee  to  the  purchaser. 

That  every  letter  of  attorney,  deed,  mortgage,  etc.,  has  been  duly  ac- 
knowledged before  some  proper  officer;  and  espedally  that  prior  to 
February  12,  1874,  each  acknowledgment  by  a  married  woman  has  been 
'^  separate  and  apurt  from  and  out  of  the  presence  of"  her  husband,  and 
that  the  *' contents,  meaning,  and  effect"  of  the  deed  were  by  the  officer 
"  fully  explained  to  her." 

A  warranty  deed  conveys  to  the  grantee  any  after-acquired  title  in  his 
grantor,  and  even  a  quit-claim  made  between  the  application  and  the  is- 
sue of  patent  is  presumed  to  carry  the  patented  title  to  the  grantee. 

Patents. — ^In  case  of  a  patented  claim,  the  land-office  receipt  and  pat- 
ent should  appear  on  the  abstract.  If  there  is  a  receipt  but  no  patent, 
the  title  is  still  possessory.  If  there  is  a  patent,  it  carries  the  legal  title 
back  at  le<Mt  to  the  entry,  if  not  to  the  date  of  application. 

The  form  of  patent  is  quite  different  from  that  of  a  patent  for  agricul- 
tural lands,  and  contains  certain  provisions  as  to  easements,  etc.,  and  also 
a  plan  of  the  survey  and  the  surface-ground  of  any  previous  survey  cross- 
ing the  line  of  the  lot  conveyed.  It  also  excepts  the  "daim"  of  the 
party  who  has  entered  the  interfering  lot. 

In  case  of  overlapping  surveys,  too  much  care  cannot  be  exercised  in 
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obserying  to  what  extent  they  may  oover  the  vein  of  the  lode.  Even  if  they 
do  not  cover  the  yein,  it  remains  an  undecided  question  as  to  whether  the 
vein  is  not  conveyed,  independently  of  the  fact  of  its  apex  lying  within 
the  surface  Hnes.  The  question  of  priority  then  becomes  important.  A 
junior  patent  upon  a  senior  entry  is  certainly  superior  to  a  senior  patent 
with  a  junior  entry ;  that  the  patent  even  relates  back  to  the  date  of  the 
appHcation,  is  the  general  opinion  of  the  profession.  The  idea  that  it 
may  relate  back  to  the  discovery  is  scarcely  tenable,  but  in  any  event  it 
is  essential  to  examine  behind  the  patent,  back  to  the  discovery  or  the 
first  record,  on  account  of  the  possibility  of  hens,  which  are  not  divested 
by  the  patent.     (See  Richmond  V8,  Eureka,  p.  365.) 

Certificate  of  Clerk  of  IHatrict  Court — ^A  certificate  should  then  be  had 
and  attached  to  the  abstract  from  the  clerk  of  the  district  court  of  the 
proper  county,  certifying  that  there  are  no  judgments,  transcripts,  at- 
tachments, or  other  Hens  of  record  in  such  court  against  the  property  or 
appearing  against  the  names  of  any  of  the  present  or  former  owners, 
during  such  time  as  the  abstract  may  show  it  was  liable  to  hen  through 
each  particular  owner,  and  that  there  are  no  suits  pending  affecting  such 
property  or  the  title  thereto,  either  in  such  district  court  or  in  supreme 
court,  on  error  or  appeal.  If  there  are  suits  or  Hens,  he  will  so  certify, 
with  reference  to  term  and  docket,  whereupon  they  should  be  examined, 
by  inspection  of  the  original  records  with  the  same  particularity  as  the 
deeds  in  the  abstract,  so  that  it  may  be  seen  to  what  extent  they  encum- 
ber the  premises  or  threaten  the  quiet  enjoyment  thereof ;  and  if  such 
suits  or  Hens  have  been  satisfied  or  settled,  it  should  be  made  plainly  so 
to  appear  upon  the  records. 

The  time  above  mentioned,  during  which  a  judgment  may  intervene 
against  any  particular  owner,  may  be  calculated /rom  the  last  day  of  the 
term  of  court  prior  to  a  date  seven  years  before  the  date  of  the  exaani- 
nation,  forwards  until  the  record  of  the  deed  by  tehich  each  particular 
owner  parted  with  his  interest. 

It  seems  that  since  February  8,  1872  (1872,  page  112),  no  judgment 
becomes  a  Hen  until  date  of  filing  transcript  in  the  office  of  the  recorder, 
and  when  so  filed  should  appear  in  the  abstract;  but  this  will  not  apply 
to  judgments  previously  obtained,  nor  to  transcripts. 

Certificate  of  I^robate  Judge. — ^The  probate  judge  certifies  to  &e 
same  points  as  in  the  certificate  of  the  clerk  of  the  district  court;  and 
further  as  to  any  will  or  intestate  proceedings,  if  any,  of  record  in  his 
court,  whereupon  the  same  should  be  examined  as  to  the  terms  of  any 
such  wiU,  and  whether  any  Hen  or  debt  of  decedent,  or  legacy,  may 
exist,  and  whether  there  has  been  any  sale  by  executor  or  admmistrator. 

JExamination  of  Records  of  Cowrt. — ^If  from  the  abstract,  or  any  of 
the  above  certificates,  there  appears  to  have  been  a  judicial  sale,  probate 
sale,  tax,  or  other  official  sale,  the  whole  proceedings,  from  the  summons, 
petition,  assessment,  or  other  starting-point,  must  be  examined  as  to 
their  validity  at  all  stages,  up  to  their  consummation  by  sheriff's  deed 
or  otherwise. 

Other  Jjiens. — There  may  still  exist  a  Hen  in  the  supreme  court, 
either  in  a  bankruptcy  case  or  upon  the  ordinary  proceedings  in  that 
court,  but  the  precaution  of  a  certificate  from  the  clerk  is  not  usually 
required.     There  may  be  also  a  Hen  in  favor  of  tiie  Territory,  on  an 
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account  audited  in  its  fayor,  (B.  S.  p.  79,  sec  6,)  or  for  fine  and  costs  in 
a  criminal  case  against  either  a  defendant  or  the  surety  on  his  bond  for 
fine  and  costs,  (R.  S.  pages  244  and  245,  sees.  220  and  221,)  or  a  miners' 
or  mechanics'  lien. 

T(xxes, — Tax  sales  should  appear  on  the  abstract ;  recent  taxes  in  the 
treasurer's  office.  The  statutory  time  for  redemption  from  tax  sale  is 
two  years  from  date  of  sale,  or  any  time  before  execution  of  the  tax 
deed.  Redemption  money  must  iaclude  the  amount  bid  at  sale,  fifty 
per  cent,  additional,  and  twenty-five  per  cent  annual  interest ;  also  all 
subsequent  taxes  paid  by  the  purchaser,  with  twenty-five  per  cent, 
annual  interest.     (1870,  p.  114.)  « 

Where  there  is  no  agreement  between  grantor  and  grantee  as  to 
recent  taxes,  and  the  deed  is  made  before  May  1,  the  grantee  is  liable; 
if  made  at  a  later  date  in  the  year  than  May  1,  the  grantor  should  pay 
theuL  This  is  only,  however,  the  law  as  between  grantor  and  grantee, 
for  in  any  event  if  not  paid  they  follow  the  land.     (1870,  p.  123). 

Parties  in  poaaeasion. — ^If  parties  are  in  actual  possession,  claiming 
adverse  to  the  party  intending  to  convey,  or  claiming  under  him  as 
lessees,  their  possession  is  an  assertion  of  their  daim,  whatever  it  may 
be,  of  which  the  purchaser  must  take  notice  at  his  peril. 

ConduHon. — 11  from  the  abstract,  or  from  any  of  the  certificates,  or 
from  inspection  of  any  deed,  instrument,  or  record  in  the  chain  of  title ; 
or  as  the  result  of  his  client's  inspection  and  survey  of  the  premises ; 
or  from  any  other  source,  the  attorney  is  informed  of  any  adverse  title, 
or  any  outstanding  trust  or  adverse  interest,  or  of  any  missing 
conveyance  in  the  chain  of  title,  or  of  any  serious  defect  in  the  body  or 
acknowledgment  of  any  instrument,  of  such  nature  as  to  invalidate  the 
title,  the  true  condition  of  such  title  should  then,  with  due  secrecy,  be 
expressed  to  the  client.  And  when  the  attornev  has  satisfied  his  own 
mind  upon  all  such  questions  of  law  as  may  have  arisen  during  the 
course  of  his  examination,  the  client  has  a  right  to  be  advised  of  all 
points  which  remain  in  doubt,  and  of  any  contingencies  which  may 
threaten  the  quiet  enjojrment  or  would  obstruct  a  sale  of  the  premises ; 
and  of  all  steps  which  if  presently  taken  may  avoid  such  conditions  and 
perfect  the  title,  so  that  the  true  value  of  the  title  in  law  shall  be 
represented  to  the  client,  that  is,  the  intending  purchaser.  For  in  all 
oases  of  examination  of  title  the  attorney  should  be  selected,  or  at  least 
assented  to,  by  the  purchaser,  if  it  be  a  sale ;  by  the  lender  of  money, 
if  it  be  a  mortgage ;  because,  from  the  necessity  of  the  case,  he  acts 
in  the  interest  of  the  purchaser  and  of  the  lender,  and  not  in  that  of  the 
grantor  or  the  mortgagor;  the  charge «f or  his  examination  should  be 
made  against  the  same  side ;  the  charge  for  the  conveyance,  on  the  other 
hand,  is  by  custom  made  against  the  vendor. 
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d.    PUBLIC   LA.ND   COMMISSION'S   CODIFICATION.      EXTRACT    KELAT- 

ING  TO  MINERAL  LANDS. 


GHAPTEB  THIRTEEN.       MINERAL  LA.NDS. 


Sec. 

386.  Mineral  lands  reserved. 

887.  Mineral  lauds  open  to  purohase  by 

citizens. 

888.  Length  of  mining-claims  upon  veins 

or  lodes. 

889.  Proof  of  citizenship. 

890.  Locators'  rights  of  possession  and 

eujoymeut. 

891.  Owners  of  tannels,  rights  of. 

892.  Subjects  upon  which  miners  may 

make  regulations.  Conditions  same 
are  subject  to.  What  miners'  rec- 
ords shall  contain.  Annual  expend- 
itures. Forfeiture  and  right  of  re- 
location. Mode  of  forfeiture  for 
failure  of  co-owners  to  contribute 
to  annual  expenditures. 
398.  Patents  for  mineral  lands,  how  ob- 
tained. Authority  for  agents  to 
make  applications  and  afBidavits. 

894.  Adverse  claim,  proceedings  on. 

895.  Description  of  vein  claims  on  sor- 

veyed  and  unsnrveyed  lands. 

896.  Pending  applications,  existing  rights. 

897.  Conformity  of  placer-claims  to  sur- 

veys, limit  of. 

898.  Subdivisions  of  ten-acre  tracts;  max- 

imum of  plaoer  locations. 

899.  Conformity  of  placer-claims  to  sur- 

veys ;  limitation  of  claims. 

400.  What  evidence  of  possession,  &o.,  to 

establish  a  right  to  a  patent. 

401.  Proceedings  for  patent  for  plaoer- 

claims,  &o. 


Sec. 

402.  Surveyor-general  to  appoint  Boryey- 

ors  of  mining-claims,  Ac. 
408.  Verifications  of  affidavits,  Ac. 

404.  Where  veins  intersect,  Sui. 

405.  Patents  for  non-mineral  lands,  Ac. 

406.  What  conditions  of  sale  may  be  made 

by  local  legislature. 

407.  Vested  rights  to  use  of  water  for  min- 

il^,  &e.;  right  of  way  for  canals. 

408.  Pre-emption  and  homestead  patents 

subject  to  vested  and  accrued  w»ter 
rights. 

409.  Mineral  lands  in  which  no  valuable 

mines  are  discovered  open  to  home- 
steads. 

410.  Mineral*  lands,  how  set  apart  as  ag- 

ricultural lands. 

411.  Additional  land  districts  and  officers, 

power  of  the  President  to  provide. 

412.  Provisions  of  this  chapter  not  to  af- 

fect certain  rights. 
418.  Mineral  lands  in  certain  States  ex- 
cepted. 

414.  Deposits  of  coal,  iron,  and  lead  in 

Missouri  and  Kansas  excepted. 

415.  Grants  of  lands  to  States  or  corpora- 

tions not  to  include  mineral  lands. 

416.  Entry  of  coal  lands. 

417.  -Pre-emptions  of  coal  lands. 

418.  Pre-emption  claims  of  coal  lauds  to 

be  presented  within  sixty  days,  Ac. 

419.  Only  one  entry  allowed. 

420.  Cozmicting  claims. 

421.  Bights  reserved. 


Seo.  386.  In  all  cases  lands  yaluable  for  minerals  shall  be  reserved 
from  sale,  except  as  otherwise  expressly  directed  by  law. 

•  14  Stat.  86 ;  18  id.  476 ;  B.  S.  2818.  U.  S  M.  Gear,  8  How.  120;  Cooper  w.  Bob- 
erts,  18  id.  78 ;  U.  8.  vs.  Gratiot,  14  Pet.  526 ;  Sparrow  ei.  Strong,  3  Wall.  97  ;  Sec- 
retary m.  McGarrahan,  9  id.  298  ;  Morton  vs.  Nebraska,  21  id.  660 ;  Copp's  Mtntral 
Lands,  478.  Heydenfeldt  vs.  Mining  Co.,  8  Otto,  684  ;  Copp^s  MineraU  Lands,  464. 
U.  S.  vs.  Parrott,  1  McAllister,  C.  C.  272;  U.  S.  vs.  Gratiot,  1  McLean,  C.  C.  454  ; 
Indiana  vs.  Miller,  8  id.  151.  8  Op.  Ait.  Gen.  277 ;  5  id,  247  ;  7  id.  636;  10  id.  184. 
Heydenfeldt  M.  Mining  Co.,  10  Kev.  210  ;  Gold  Hill  Co.  vs.  Ish,  5  Oreg.  104;  Gt^pp's 
Mineral  Lands  454 ;  Hicks  vs.  Bell,  8  Cal  219  ;  Stoakes  vs.  Barrett,  B  id,  26  ;  Peo- 
ple vs.  Folsom,  5  id.  878 ;  Conger  vs.  Weaver,  6  id.  548 ;  Nims  vs.  Johnson,  7  id.  Ill: 
Boggs  vs.  Merced  Mining  Co  ,  14  id.  279 ;  Burage  vs  Smith,  14  id  380  ;  Moore  «. 
Smaw,  17  id.  199  ;  Lentz  vs,  Victor,  17^.  272 ;  Fremont  i».  Seals,  18  id.  433;Bogen 
vs.  Soggs,  22  id  444;  Bupley  vs.  Welch,  28  id.  452;  Doran  m.  Bailway  Co.,  24»d 
245  ;  Wizon  vs.  Bear  Biver  Co.,  24  id.  867  ;  Ah  Tew  vs.  Choate,  24  id.  562  ;  HigRina 
vs.  Houghton,  25  id.  252;  Morton  vs.  Solambo  Mining  Co.,  26  id.  .527;' Alford  m. 
Bamam,  45  id.  482  ;  McLaughlin  vs.  Powell,  50  ^.  64 ;  Titcomb  vs.  Kirk,  51  id.  288. 
Decisions  Sec.  Int.,  Oopp's  Mineral  Lands  232  ;  id.  268;  Decisions  Com.  G.  L.  O., 
Oopp's  M^.  Dec.  808 ;  Oopp's  Mineral  Lands  187.  Cir.  G.  L.  O.,  Apnl  27,  1880. 
Oopp*s  Mineral  Lands  56. 
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Ssa  387.  All  yaloable  mineral  deposits  in  lands  belonging  to  the 
United  States,  both  surveyed  and  unsurveyed,  are  hereby  declared  to  be 
free  and  open  to  exploration  and  purchase,  and  the  lands  in  which  they 
are  found  to  occupation  and  purchase,  by  citizens  of  the  United  States 
and  those  who  have  declared  their  intention  to  become  such,  under  reg< 
ulations  prescribed  by  law,  and  according  to  the  local  customs  and  rules 
of  miners  in  the  several  mining  districts,  so  far  as  the  same  are  appHca- 
ble  and  not  inconsistent  with  the  laws  of  the  United  States. 

17  Stat.  91;  19  id,  52 ;  B.  8.  2319.  Cooper  tw.  BobertH,  18  How.  173;  Sparrow 
vs.  Stronff,  8  WaU  97 ;  Heydenfeldt  vs.  Mg  Co.,  8  Otto  634  ;  Oopp*s  Mineral  LaTids 
464 :  Forbes  vs.  Gracey,  4  id.  762 ;  Vopp^s  Mineral  Lands  468 ;  U.  S.  vs.  Parrott,  1 
McAllister,  C.  0.  271 ;  Chapman  vs.  Toy  Lons,  4  Saw.  C.  C.  28 ;  Mt.  Diablo  Mg.  Co. 
vs.  Callison,  5  Saw.  C.  C.  489 ;  Stroud  m.  Bailway  Co.,  4  Dillon  C.  C.  896;  4  Cc^^s 
Land  Owner  170.  Hibsohle  vs.  Gildersleeve,  V.  8.  Dls.  Ct.  Col.  1880,  iu  mann. 
script-  14  Op.  Att.  Oen.  1 15  ;  id.  Aug.  6,  1875,  in  manuscript.  Bogers  vs.  Cooney, 
7  Nev.  218;  Golden  Fleece  Co.  vs.  Cable  Mg.  Co.,  12  id.  812;  Territory  tw.  Lee,  2 
Montana,  124;  Gold  Hill  Co.  vs.  Ish,  5  Greg.  104;  Gopp*s  Mineral  Lands  454  ; 
Hicks  vs.  Bell,  8  Cal.  219;  Stoakes  vs.  Barrett,  5  i(2.  86  ;  Tartar  vs.  Spring  Creek  Co., 
aid  895  ;  Bridge  vs.  Underwood,  6  ii.  45 ;  Mitchell  vs.  Hargood,  6  id,  148  ;  Conger 
vs.  Weaver,  6  id.  548;  Crandali  vs.  Woods,  8  id.  186;  Weimer  vs.  Lowrey,  \\  id. 
104;  Boggs  vs.  Merced,  Mg.  Co.,  14  id.  279;  Henshaw  vs.  Clark,  14  id.  461 ;  Clark 
M.  Dayal,  15  id.  85 ;  Smith  vs.  Doe,  15  id.  100  ;  Moore  vs.  Smaw,  11  id.  199  ;  Lentz 
vs.  Victor,  17  id.  272  ;  Fremont  vs.  Seals,  18  id.  438  ;  Logan  vs.  Drisooll,  19  id.  623 ; 
Rnpley  vs.  Welch,  23  id.  452 ;  Ensminger  vs.  Molntire,  28  id.  .593 ;  Doran  vs.  Bail- 
way  Co.,  24  id.  245  ;  Bichardson  vs.  MoNnlty,  24  id.  889  ;  Wixon  vs.  Bear  Biver  Co., 
42  id.  367 ;  Ah  Yew  vs,  Choate,  24  iei  562  ;  Higgins  vs.  Houghton,  25  id.  252 ;  Mor- 
ton  vs.  Solambo  Mg.  Co  ,  26  id.  527  ;  Gibson  vs.  Pnchta,  33  u2.  310 ;  Levaroni,  vs. 
Miller,  84  id.  231 ;  Alford  vs.  Bamum,  45  id.  482  ;  McLaughlin  iw.  Powell,  50  id.  64; 
Laird  vs.  Waterford,  50  id.  815;  Titcomb  vs.  Kirk,  51  id.  288.  Decisions  Sec  Int., 
Aug.  26,  1871,  Copp*s  Mineral  Lands  88 ;  Sept.  3,  1872,  id.  88 ;  Jan.  2,  1875,  id. 
154.  Decisions  Com.  G.  L.  O.,  June  7,  1871,  id.  80;  July  10,  1873,  id,  119 ;  July  15, 
1878,  id.  50 ;  Nov.  18,  1878,  id.  124  ;  May  2,  1874,  id.  134 ;  Oct.  23,  1874,  id.  143 ; 
Jan.  30,  1875,  id.  160  ;  Jane  28,  1875,  id.  176 ;  Dec.  8,  1875,  id.  182 ;  April  24, 1876, 
id.  189 ;  Nov.  18,  1877,  id.  221. 

Sec.  388.  Mining-daims  upon  veins  or  lodes  of  quartz  or  other  rock 
in  place  bearing  gold,  silver,  cinnabar,  ^lead,  tin,  copper,  or  other  valua- 
ble deposits  heretofore  located,  shall  be  governed  as  to  length  along  the 
vein  or  lode  by  the  customs,  regulations,  and  laws  in  force  at  the  date 
of  their  location.  A  mining-claim  located  after  the  tenth  day  of  May, 
eighteen  hundred  and  seventy-two,  whether  located  by  one  or  more  per- 
sons, may  equal,  but  shall  not  exceed,  one  thousand  five  hundred  feet 
in  length  along  the  vein  or  lode;  but  no  location  of  a  mining-claim  shall 
be  made  until  the  discovery  of  the  vein  or  lode  within  the  limits  of  the 
claim  located.  No  claim  shall  extend  more  than  three  hundred  feet  on 
each  side  of  the  middle  of  the  vein  at  the  surface,  nor  shall  any  claim  be 
limited  by  any  mining  regulation  to  less  than  twenty-five  feet  on  each 
side  of  the  middle  of  the  vein  at  the  surface,  except  where  adverse  rights 
existing  on  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two, 
render  such  limitation  necessary.  The  end  lines  of  each  claim  shall  be 
parallel  to  each  other. 

17  Stat.  91 ;  19  id.  52 ;  B.  S.  2820.  Flagstaff  Silver  Mg.  Go.  vs.  Tarbet,  8  Otto 
463 ;  C&pp"9  Mineral  Lands  347.  The  Eureka  case,  4  Saw.  G.  0.  302 ;  (Jofp's  Min- 
eral Lands,  352  ;  Mt.  Diablo  Mg.  Co.  vs.  Gallison,  5  id.  439 ;  Mallett  tw.  Uncle  Sam 
Co.,  1  Nev.  188 ;  State  vs.  Rhodes,  4  fti  312 ;  Foot  vs.  National  Mg.  Go.,  2  Montana, 
402 ;  Moxon  vs.  Wilkinson,  2  itt.  481 ;  Prosser  vs.  Parks,  18  CaL  47 ;  Logan  vs.  Dris- 
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coll,  19  id,  628  ;  Tunnel  Go.  «?.  Stranahan,  ftl  id.  887;  Oorrea  «§.  Frietas,  42  id.  389; 
Haryey  ««.  Bryan,  42  «f.  626  ;  Titoomb  vs.  Kirk,  51  id.  288.  Decision  Sec  InL, 
Aug.  26, 1874,  Capp's  Mineral  Lands  140.  Decisions.  Oom.  G.  L.  O.,  Nov.  6,  1869, 
Oopp's  Mg.  Dec.  23 ;  Sept.  22,  1870,  Oapjfs  MineraX  Lands  76;  Aug.  4,  1871,  (k^pffs 
Mg.  Dec.  57 ;  Aug.  25,  1871,  Gopp's  Mineral  Lands  82 ;  March  19,  1873,  Capp's 
Mg.  Den.  164;  May  1,  1873,  Gapp's  MiTieral  Lands  113;  May  20,  1873,  Gopp's  Mg, 
Dec.  201 ;  June  17,  1873,  Gopp's  Mineral  Lands  117;  July  10,  1873,  id.  119;  Not. 
18,  1873,  id.  124;  February  11,  1875,  1  Gopp's  L.  0.  179 ;  Dec.  29,  1875,  2  id.  146; 
Aug.  28,  1876,  Gopp's  Mineral  Lands  194 ;  May  4,  1880,  id.  276. 

Sec.  389.  Proof  of  citizensbip,  under  this  chapter,  may  consist,  in 
the  case  of  an  individual,  of  his  own  affidavit  thereof ;  in  the  case  of  an 
association  of  persons  unincorporated,  of  the  affidavit  of  their 
authorized  agent,  made  on  his  own  knowledge,  or  upon  information  and 
belief ;  and  in  the  case  of  a  corporation  organized  under  the  laws  of  the 
United  States,  or  of  any  State  or  Territory  thereof,  by  the  filing  of  a 
certified  copy  of  their  charter  or  certificate  of  incorporation. 

17  Stat  94 ;  19  u2.  52 ;  B.  S.  2821.  Craig  M.  Bradford,  8  Wheat.  594 ;  Gover- 
neur's  heirs  ««.  Bobertson,  \l  id.  332 ;  Gross  vs.  DeValie,  1  Wall.  1 ;  Ostermao  «t. 
Baldwin,  6  id.  116;  Phillips  vs.  Moore,  10  Otto  208.  6  Op.  Att.  Gen.  551;  id, 
Aug.  6,  1875,  in  manuscript.  Jackson  vs.  Beech,  Johnson's  Cases  401.  Decisions 
Sec.  Int.,  Jan.  2,  1875,  Gopp's  Mineral  Lands  154;  April  1,  1875,  id.  162 ;  July  29, 
1876,  id.  194 ;  July  26.  1879,  G.  L.  O.  Bep.  1879,  p.  157;  Decisions  Com.  G.  L.  O., 
June  7,  1871,  Gopp's  Mineral  Lands  80;  Auc  13,  1872,  id.  88;  Sept.  7,  1874,  1 
G&pp's  L.  a  98 ;  Oct.  28,  1875,  Gapp^s  Mineral  Lands  180 ;  April  14,  1876,  G.  L.  O. 
Bep.  1877,  p.  83 ;  July  18,  1876,  Gopp's  Mineral  La/nds  192. 

Sec.  390.  The  locators  of  all  mining  locations  heretofore  made  or 
which  shall  hereafter  be  made,  on  any  mineral  vein,  lode,  or  ledge^ 
situated  on  the  public  domain,  their  heirs  and  assigns,  where  no  adverse 
claim  exists  on  the .  tenth  day  of  May,  eighteen  hundred  and  seventy- 
two,  so  long  as  they  comply  with  the  laws  of  the  United  States,  and 
with  State,  Territonal,  and  local  regulations  not  in  conflict  with  the  laws 
of  the  United  States  governing  their  possessory  title,  shall  have  the 
exclusive  right  of  possession  and  enjoyment  of  all  the  surface  included 
within  the  lines  of  their  locations,  and  of  all  veins,  lodes,  and  ledges 
throughout  their  entire  depth,  the  top  or  apex  of  which  h'es  inside  of 
such  surface  lines  extended  downward  vertically,  although  such  veins, 
lodes,  or  ledges  may  so  far  depart  from  a  perpendicular  in  their  course 
downward  as  to  extend  outside  the  verticcd  side  lines  of  such  surface 
locations.  But  their  right  of  possession  to  such  outside  parts  of  such 
veins  or  ledges  shall  be  confihed  to  such  portions  thereof  as  He  between 
vertical  planes  drawn  downward  as  above  described,  through  the  end 
lines  of  their  locations,  so  continued  in  their  own  direction  that  such 
planes  will  intersect  such  exterior  parts  of  such  veins  or  ledges.  And 
nothing  in  this  section  shall  authorize  the  locator  or  possessor  of  a  vein 
or  lode  which  extends  in  its  downward  course  beyond  the  vertical  lines 
of  his  claim  to  enter  upon  the  surface  of  a  daim  owned  or  possessed  by 
another.  No  possessory  action  between  individuals,  in  any  court  of 
the  United  States,  for  the  recovery  of  any  mining  title,  or  for  damages 
to  any  such  title,  shall  be  affected  by  the  fact  that  the  paramount  title 
to  the  land  on  which  such  mines  are,  is  in  the  United  States,  but  each 
case  shall  be  adjudged  by  the  law  of  possession. 

13  Stat.  441 ;    17  id.  91 ;  19  id  52 ;  B.  S.  910,  2822.     Sparrow  vs.  Stiong,  8  Wall, 
97;    Heydenfeldt  vs.  Mining  Co.,  3  Otto  684,  Oopp's  Mineral  Lands  464 ;  Poibes  vs. 


y 


MISOELLAKEOnS.  693 

Orftoeyf  4  id.  762,  Gopp*s  Mineral  Lond§  468 ;  Jennison  ««.  Kirk,  8  id.  458,  Copgfs 
Mineral  Lands  471 ;  Flagstaff  SiWer  Mg.  Co.  vs.  Tarbet,  8  id.  463 ;  Copp*8  Mineral 
Lands  347.  The  420  Mg.  Go.  vs.  The  Bullion  Co.,  8  Saw.  G.  G.  634;  Oopp's 
Mineral  Lands  444 ;  The  Eureka  Gase,  4  id.  302,  Copp's  Mineral  Lands  352 ;  Ghapman 
9S.  Toy  LonR,  4  iff.  28;  Kinney  M.  Gon.  Va.  Mg.  Go.,  4  id,  882;  Mt.  Diablo  Mg. 
Co.  vs.  CallisoD,  5  id.  489 ;  Hibsohle  vs.  OilderaleeTe,  U.  8.  Dist.  Gt.  Colo.  1880,  m 
maDOscript.  Hale  et  oL  vs.  Story  Co.,  1  Nev.  104;  People  vs,  Logan,  1  id  109; 
Leet  vs.  John  Dare  Mg.  Co.,  6  id.  218 ;  Orerman  Go.  vs.  American  Mg.  Co.,  7  id, 
812;  Golden  Fleeoe  Go.  vs.  Gable  Co.,  12  id.  812;  Lincoln  vs.  Rogers,  1  Montana 
217;  Kelson  vs.  O'Neill,  1  id.  284 ;  Bucher  vs.  Mnlverhill,  1  ^,  806 ;  Robertson  vs. 
Smith,  1  id.  410;  Atkins  iw.  Hendree,  1  Idaho  107;  Gold  Hill  Mg.  Go.  vs.  Ish,  6 
Oreg.  104,  Copp's  Mineral  Lands  464 ;  Patterson  vs.  Hitcfaoook,  8  Colo.  583 ;  Wolf- 
ley  vs.  Lebanon  Mg.  Co.,  4  id.  112;  Fitzgerald  vs.  Urton,  5  Gal.  808;  Bridge  vs. 
Underwood,  6  id.  215  ;  Mitchell  vs.  Hargood,  6  id.  148;  Sims  vs.  Smith,  7  id.  149  ; 
Merced  Mg.  Go.  vs.  Fremont,  7  id  317;  G'KeifFe  vs.  Cunningham,  9  itf.  589 ;  State 
vs.  Moore,  12  id.  56 ;  Merritt  vs.  Jndd,  14  id.  60;  Boggs  vs.  Merced  Mg.  Co.,  14  id. 
279 ;  Henshaw  vs.  Claric,  14  id.  461 ;  Clark  vs.  Duval,  15  id.  85 ;  Smith  vs.  Doe.  15 
id.  100 ;  Pennsylvania  Mg.  Co.  vs.  Owens,  15  id.  185 ;  Esmond  vs.  Chew,  15  id  187; 
Brown  vs.  49  and  56  Co.,  15  id.  152 ;  Gillan  vs.  Hutchinson,  16  id.  154 ;  Coryell  vs, 
Cain,  16  id.  567;  Attwood  vs.  Fricot,  17  id.  88  ^  English  vs.  Johnson,  17  id.  108 ; 
Fremont  vs.  Seals,  18  id.  483 ;  Gore  vs.  McBrayer,  18  id.  582 ;  Logan  vs.  DrisooU,  19 
id.  623 ;  Tunnel  Co.  vs.  Stranahan,  20  id  198;  Rogers  vs.  Soggs,  22  u{.  444 ;  Gate- 
wood  vs.  McLaughlin,  23  id,  178 ;  Hughes  vs,  Devlin,  28  iiti.  501 ;  Ensminger  vs. 
Mclntyte,  28  id.  593;  Doran  vs.  Railway  Co.,  24  id.  245;  Richardson  vs.  McNulty, 
24  id.  339 ;  Wixon  vs.  Bear  River  Co.,  24  id.  367;  Higgins  vs.  Houghton,  25  id.  252 ; 
St  John  vs.  Kidd,  26  id.  264;  Depuy  vs.  Williams,  2eid.S09;  Morton  vs.  Solambo 
Mg.  Co.,  26  id.  527;  Hess  vs.  Winder,  80  id.  349;  Tunnel  Go.  vs.  Stronahan,  81  id. 
887;  Hardenburgh  vs.  Bacon,  33  id.  356 ;  Gibson  vs.  Puchta,  88  id,  310 ;  Levaxoni 
vs.  Miller,  34  id.  231;  Hess  vs.  Winder,  34  id.  270;  Pralus  vs.  Jefferson  Mg.  Co., 
84  id.  559;  Pralus  tw.  Pacific  Mg.  Co.,  35  ul.  30;  Ckrk  <w.  Willeit,  35  id.  535; 
Maine  Boys  Co.  vs.  Boston  Co.,  37  id.  40;  Bradley  vs.  Lee,  88  id  362;  Gorrea  vs, 
Frietas,  42  id,  839;  Harvey  ««.  Ryan,  A2  id,  626;  Gregorys.  Harris,  43  ui.  38; 
Stone  vs.  Bumpus,  46  id.  218 ;  Quirk  vs.  Tralk,  47  id.  453  ;  Laird  vs,  Waterford,  50 
id.  315 ;  Titcomb  vs.  Kirk,  51  id.  288 ;  Phoenix  Co.  vs.  Lawrence,  8.  C.  Gal.  1880,  in 
manuscript.  Decisions  Com.  G.  L.  O.,  Sept.  28,  1878,  Oopp's  Mineral  Lands  281 ; 
May  4, 1880,  id.  276. 

Sbc.  391. — ^Where  a  tunnel  is  run  for  the  development  of  a  vein  or 
lode,  or  for  the  diacoyerj  of  mines,  the  owners  of  such  tunnel  shall 
have  the  right  of  possesssion  of  all  veins  or  lodes  within  three  thousand 
feet  from  the  face  of  such  tunnel  on  the  line  thereof,  not  previously 
known  to  exist,  discovered  in  such  tunnel,  to  the  same  extent  as  if  dis- 
covered from  ihe  surface ;  and  locations  on  the  line  of  such  tunnel  of 
veins  or  lodes  not  appearing  on  the  surface,  made  by  other  parties  after 
the  commencement  of  the  tunnel,  and  while  the  same  is  being  prosecuted 
with  reasonable  diligence,  shall  be  invalid;  but  failure  to  prosecute  the 
work  on  the  tunnel  for  six  months  shall  be  considered  as  an  abandon- 
ment of  the  right  to  all  undiscovered  veins  on  the  line  of  such  tunnel. 

17  Stot.  92 ;  19  id.  52 ;  B.  &  2323.  Tunnel  Co.  vs.  Pell,  4  Col.  507;  Titcomb  vs. 
Kirk,  51  Gal.  288.  Decisions  Com.  G.  L.  O.  Sept.  20,  1872,  Gopp^s  Mineral 
Lands  90;  April  15,  1873,  id.  99;  Auff.  1,  1878,  id.  121 ;  Not.  3,  1876,  3  Oopp'sL.O. 
130;  Aug.  31,  1877,  Gopp's  Mineral  lands  220;  Jan.  16,  1878,  id.  222;  Oct  12, 
1878,  id.  281. 

Sec.  392.  The  miners  of  each  mining  district  may  make  regulations  not 
in  conflict  with  the  laws  of  the  United  States,  or  with  the  laws  of  the 
State  or  Territory  in  which  the  district  is  situated,  governing  the  loca- 
tion, manner  of  recording,  amount  of  work  necessary  to  hold  possession 
of  a  mining-daim,  subject  to  the  f  oUowing  requirements :  The  location 


594  MISOELLAKEOUS. 

must  be  distinctly  marked  on  the  ground  so  that  its  boundaries  can  be 
readily  traced.  All  records  of  mining-claims  hereafter  made  shall  con- 
tain  the  name  or  names  of  the  locators,  the  date  of  the  locations,  and 
such  a  description  of  the  claim  or  claims  located  by  reference  to  some 
natural  object  or  permanent  monument  as  will  identify  the  claim.  On 
each  claim  located  after  the  tenth  day  of  May,  eighteen  hundred  and 
seventy-two,  and  until  a  patent  has  been  issued  therefor,  not  less  than 
one  himdred  dollars^  worth  of  labor  shall  be  performed  or  improvements 
made  during  each  year :  Provided^  That  the  period  within  which  the 
work  required  to  be  done  annually  on  all  unpatented  claims,  so  located, 
shall  commence  on  the  first  day  of  January  succeeding  the  date  of  loca- 
tion of  such  claim.  On  all  claims  located  prior  to  the  tenth  day  of  May, 
eighteen  hundred  and  seventy-two,  ten  dollars'  worth  of  labor  shall  be 
performed  or  improvements  made  by  the  first  day  of  January,  eighteen 
hundred  and  seventy-five,  and  each  year  thereafter,  for  each  one  hundred 
feet  in  length  along  the  vein  until  a  patent  has  been  issued  therefor;  but 
where  such  claims  are  held  in'  common,  such  expenditure  may  be  made 
upon  any  one  claim ;  and  where  a  person  or  company  has  or  may  run  a 
tunnel  for  the  purposes  of  developing  a  lode  or  lodes,  owned  by  said 
person  or  company,  the  money  so  expended  in  said  tunnel  shall  be  taken 
and  considered  as  expended  on  said  lode  or  lodes,  whether  located  prior 
to  or  since  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two,  and 
such  person  or  company  shall  not  be  required  to  perform  work  on  the 
surface  of  said  lode  or  lodes  in  order  to  hold  the  same  as  required  by  said 
act.  Upon  a  failure  to  comply  with  the  foregoing  conditions  of  ftnnnal 
expenditure,  the  claim  or  mine  upon  which  such  fulure  occurred  shall  be 
open  to  relocation  in  the  same  manner  as  if  no  location  of  the  same  had 
ever  been  made :  Provided^  That  the  original  locators,  their  heirs,  as- 
signs, or  legal  representativeSj  have  not  resumed  work  upon  the  claim 
after  failure  and  before  such  location.  Upon  the  failure  of  any  one  of 
several  co-owners  to  contribute  his  proportion  of  the  expenditures  re- 
quired hereby,  the  co-owners  who  have  performed  the  labor  or  made  the 
improvements  may,  at  the  expiration  of  the  year,  give  such  delinquent 
co-owner  personal  notice  in  writing  or  notice  by  publication  in  the  news- 
paper published  nearest  the  claim,  for  at  least  once  a  week  for  ninety 
days,  and  if  at  the  expiration  of  ninety  days  after  such  notice  in  writing 
or  by  publication  such  delinquent  should  fail  or  refuse  to  contribute  his 
proportion  of  the  expenditure  required  by  this  section,  his  interest  in  the 
claim  shall  become  the  property  of  his  co-owners,  who  have  made  the  re- 
quired expenditures. 

17  Stat.  92  ;  18  id.  61,  315 ;  19  id.  52;  21  id.  61 ;  B.  S.  2824. 

LoeaUon^  Record^  and  Bvidence  :  Campbell  vs.  Rankin,  9  Otto  261,  Ccpp^s  Mineral 
Lands  418;  Kinney  vs.  Con.  Va.  Mg.  Co.,  4  Saw.  0.  C.  882.  Hibsohle  m.  Gilder- 
sleeve,  U.  S.  Dist.  Gt.  Colo.  1880,  in  manusoript.  Mallett  vs.  Uncle  Sam  Co.,  1  Nev. 
108 ;  Van  Valkenbnrgh  vs.  HufF,  1  id.  142 ;  Chase  vs.  Savage  Mg.  Co.,  2  id  9; 
Rogers  vs.  Cooney,  7  u2.  218  ;  PhiUpotts  vs.  Blasdell,  S  id.  61 ;  Weill  vs.  Laceme  Ga, 
11  id.  200;  Golden  Fleece  Co.  vs.  Cable  Mg.  Co.,  12  id.  812  ;  Qleeson  m.  Martin 
White  Co.,  18  id.  442 ;  Roberts  vs.  Wilson,  1  Utah  292 ;  Connor  vs.  McPhee,  1  Mon- 
tana  73 ;  King  vs.  Edwards,  1  id  235 ;  Bucher  vs.  Mulverhill,  1  id.  80G ;  Territoty 
vs.  Lee,  2  id.  124 ;  Mozou  vs.  Wilkinson,  2  id.  421 ;  Murley  vs.  Ennis,  2  Colo.  800: 
SuUiyan  vs.  Hense,  2  id.  424 ;  Patterson  vs.  Hitchcock,  S  id.  538  ;  Wolfley  vs.  Le- 
banon Co.  4  id  112 ;  Sears  vs.  Taylor,  4  id.  38  ;  Hicks  vs.  Bell,  3  Cal.  219  ;  Fairbanks 
vs.  Woodhouse,  6  id.  438  ;  Live  Yankee  Co.  vs.  Oregon  Co.,  7 id.  41 ;  Packer  m.  Hea- 
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ton,  9  id.  569 ;  MoGarrity  ds.  Byington,  12  id.  481 ;  Wnter  Go.  tw.  Mooney,  12  id. 
534 ;  PeDDsylvania  Mg.  Go.  vs.  Owens,  15  id.  135 ;  Lombards  vs.  FergosoD,  15  id. 
372 ;  GillAQ  vs.  Hutchinson,  16  id.  154 ;  Boaoh  vs.  Gray,  16  id.  388 ;  Attwood  vs. 
Fricot,  17  id.  38 ;  English  vs.  Johnson,  17  id.  108 ;  Prosser  vs.  Parks,  18  id.  47 ; 
Gore  vs.  MoBrayer,  18  id.  582 ;  Downing  vs.  Bankin,  19  id.  641 ;  Tunnel  Go.  vs. 
Stranahan,  20  id.  198 ;  Kelley  vs.  Taylor,  28  id.  11;  Ooleman  vs.  Glements,  23  id. 
245  ;  Blaye  vs.  Tappan,  2S  id.  30^;  Draper  vs.  Douglas  28  id.  847 ;  Gary  vs.  Gamp. 
bell»  24  id.  634 ;  St.  John  vs.  Kidd,  26  id.  264 ;  Morton  vs.  Solambo  Mg.  Go.,  26  id. 
527 ;  Wilson  vs.  Gleveland,  80  id.  192 ;  Hess  vs.  Winder,  30  id.  849 ;  Patterson  vs. 
Keystone  Mg.  Go.,  80  id.  360  ;  Tunnel  Go.  vs.  Stranahan,  81  id.  887 ;  King  vs.  Band- 
lett,  88  id.  318;  Pralus  vs.  Jefferson  Mg.  Go.,  34  id.  559  ;  Pralus  vs.  Pacific  Mg.  Go., 
85  ui  80 ;  Bell  vs.  Tunnel  and  Mg.  Go.,  86  id.2H;  Bradley  vs.  Lee,  88  id.  862 ; 
Hastings  vs.  Devlin,  40  id.  858 ;  Harrey  vs.  Byan,  42  id.  626 ;  Strang  vs.  Byan,  46  id. 
88 ;  Meyers  vs.  Farquharson,  46  id.  190 ;  Quirk  vs.  Tralk,  47  id.  458  ;  McLaughlin  m. 
PoweU,  50  id.  64  ;  Titoomb  vs.  Kirk,  51  id.  288  ;  Morenhaut  vs.  Wilson,  52  id.  226  ; 
Stone  vs.  Geyser,  52f42.  815 ;  Holland  vs.  M.  A.  G.  Mg.  Go.,  58  id.  149;  Geloich  vs. 
Moriarty,  58  id.  217;  Phosniz  Go.  vs.  Lawrence,  Myers fw.  Spooner,  S.  G.  Gal.,  1880. 
in  manuscript  Decision  Sec.  Int.,  April  1,  1875,  Capp's  MinercU  Lands  162.  De- 
cisions Gom.  G.  L.  O.,  May  16,  1873,  id.  115 ;  Aug.  28,  1876,  id.  194 ;  Jane  13,  1876, 
8  Capp's  L.  0.  50;  Oct.  20,  1879,  Copp^s  Mineral  Lands  269. 

Eaj)endUures :  Mt.  Diablo  Mg.  Go.  vs.  Gallison,  5  Saw.  G.  G.  489.  Decisions  Sec. 
Int.,  Sept.  4,  1872,  Gopp's  Mg.  Dm.  186;  March  4,  1879,  Oopp's  Mineral  Lands  287. 
Decisions  Gom.  G.  L.  0.,  March  11,  1875,  Skidmore,  47 ;  Jan.  6,  1878,  5  Gopp's  L. 
O.  184  (?);  Aug.  20,  1879,  G.  L.  O.  Bep.  1879,  p.  144,  Gopp*s  Mineral  Lands  255  ; 
Sept.  12,  1879,  G.  L.  O.  Beport,  1879,  148 ;  Oct.  20,  1879  Gopp's  Mineral  Lands  259 ; 
May  1,  1880,  id.  275. 

Abandonment  and  Forfeitwre:  Hibschle  vs.  Gildersleeve,  tJ.  S.  Dist.  Gt.  Golo. 
1880,  in  manuscript;  Mallett  vs.  Uncle  Sam  Go.,  1  Nev.  188;  Oreamano  o«.  Uncle 
Sam  Go.,  1  ui.  215 ;  Weill  i>«.  Lucerne  Go.,  11  id.  200  ;  King  vs.  Edwards,  1  Montana, 
285 ;  Atkins  vs.  Hendree,  1  Idaho,  107 ;  Murley  vs.  Ennis,  2  Golo. .  300 ;  Fairbanks 
vs.  Woodhonse,  6  Gal.  483 ;  Davis  vs.  Butler,  6  id.  510 ;  Ferris  vs.  Gooper,  10  id.  589 ; 
Waring  ««.  Grow,  11  id.  866;  Glauckauf  «^.  Beed,  22  id.  468;  Golemanv^.  Glements, 
28  id.  245;  Bichardson  vs.  McNulty,  24  t<l.  889;  \Vi86man  vs.  McNulty,  25i<l  280; 
St.  John  vs.  Kidd,  26  id.  264 ;  Depuy  vs.  Williams,  26  id.  809 ;  Wilson  vs.  Gleveland, 
30  id.  192  ;  Bell  vs.  Tunnel  and  Mg.  Go.,  86  id.  214  ;  Judson  vs.  Mulloy,  40  id.  800; 
Strang  vs.  Byan,  46  id.  38 ;  Morenhaut  vs.  Wilson,  52  id.  226 ;  Myers  vs.  Spooner,  S. 
0.  Gal.  1880,  in  manuscript 

Eeloeatiofts :  Decision  Sec.  Int.,  Nov.  6,  1873,  Gopp's  Mg  Dee  191;  May  22, 
1878,  5  Gopp's  L.  0.  50;  Jane  29,  1878,  5  0.  66.  Decision  Gom.  G.  L.  O.  Sept.  25, 
1878,  Gajm^s  Mg.  Dee.  226 ;  April  21,  1876,  8  Gopp's  L.  0.  37 ;  Dec.  13,  1878,  Gopp's 
Minercd  Lands  285. 

Tranefers:  Mining  Go.  vs.  Taylor,  10  Otto,  87.  Kinney  vs.  Gon.  Va.  Mg.  Go.,  4 
Saw.  0.  G.  882.  Phillpotts  vs.  BhisdeU,  8  Nev.  6L ;  Weill  M.LucemeGo  ,11  id.  200; 
Sullivan  vs.  Heuse,  2  Golo.  424  ;  MoGarron  vs.  O'Gonnell,  7  Gal.  152 ;  Glark  vs.  Mc- 
Elroy,  11  id.  154;  Jackson  vs.  Feather  Biver  Go.,  14  id.  18  ;  Attwood  vs.  Fricot,  17 
id.  38  ;  Tunnel  Go.  vs.  Stranahan,  20  id.  198  ;  Gatewoodv^  McLaughlin,  23  id.  178  ; 
Antonie  Go.  vs.  Bidge  Go.,  28  id.  219;  Draper  vs.  Douglas,  23  uf.  847  ;  Patterson  vs. 
Keystone  Go.,  23  id,  575 ;  Bichardson  vs.  McNulty,  24  id.  889  ;  Gary  vs.  Campbell,  24 
id.  684;  Cooper  HiU  Mg.  Co.  vs.  Spencer,  25  id.  18;  St  John  vs.  Kidd,  26  Mf.  264 ; 
Duryea  vs.  Burt,  28  id.  569 ;  Hess  vs.  Winder,  30  id.  849 ;  Patterson  vs.  Keystone  Mg. 
Co.,  30  id.  360 ;  Goller  vs.  Fett,  30  id.  481 ;  Settembre  vs.  Putnam,  80  id.  490 ;  King 
w.  Bandlett,  33  id.  318 ;  Hardenburgh  vs.  Bacon,  83  id.  856 ;  Blodgett  vs.  Potosi 
Mg.  Co.,  84  id.  227;  Felger  vs.  Coward,  85  id.  650 ;  Meyers  vs.  Farquharson,  46  id. 
190.     Decision  Gom.  G.  L.  O.,  Jane  9,  1878,  Gop^' s  Mineral  Lands  116. 

Go-awners:  The  420  Mg.  Go.  vs.  The  Bullion  Co.,  3  Saw.  G.  G.  634,  Gopp's  Mineral 
Lands  352.  Mallett  vs.  Unde  Sam  Co.,  1  Nev.  188  ;  Chase  vs.  Savage  Co.,  2  id.  9; 
Bucher  vs.  Mulverhill,  1  Montana  806 ;  Murley  vs.  Ennis,  2  Colo.  800 ;  Waring  vs. 
Crow,  11  Gal.  366;  Gore  vs.  McBrayer.  18  id.  582 ;  Bowe  vs.  Bacigalluppi.  21  id. 
688  ;  Coleman  vs.  Clements,  28  id.  245  ;  Hughes  vs.  Devlin,  23  id.  501 ;  Wiseman  vs. 
McNulty,  25  id.  230 ;  Morton  vs.  Solambo  Co.,  26  id.  527 ;  Duryea  vs.  Burt,  28  id. 
569 ;  Goller  vs.  Fett,  30  id.  481 ;  Settembre  vs.  Putnam,  80  ui  490  ;  Jones  vs.  Clark, 
42  id.  180 ,  Taylor  vs.  Castle,  42  id.  867 ;  Decker  vs.  Howell,  42  id.  636 ;  Strang  vs. 
Ryan,  46  id.  88.  Decisions  Com.  G.  L.  O.,  July  19, 1876,  8  Gopp^s  L.  0.  66 ;  June 
9,  1877,  Gopjfs  Mineral  Lands  217 ;  Deo.  21,  1877,  id.  222. 
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Sec.  393.  A  patent  for  any  land  claimed  and  located  for  valuable  de- 
posits may  be  obtained  in  the  following  manner :  Any  person,  assoda* 
tion,  or  corporation,  authorized  to  locate  a  claim  under  this  chapter, 
having  claimed  and  located  a  piece  of  land  for  such  purposes,  who  has 
or  have  complied  with  the  terms  of  this  chapter,  may  file  in  the  proper 
land-office  an  application  for  a  patent,  under  oath,  showing  such  com- 
pliance, together  with  a  plat  and  field-notes  of  the  claim  or  claims  in 
common,  made  by  or  under  the  direction  of  the  United  State  surveyor- 
general,  showing  accurately  the  boundaries  of  the  claim  or  claims  which 
shall  be  distinctly  marked  by  monuments  on  the  ground,  and  shall  post 
a  copy  of  such  plat,  together  with  a  notice  of  such  application  for  a 
patent,  in  a  conspicuous  place  on  the  land  embraced  in  such  plat  pre- 
vious to  the  filing  of  the  application  for  a  patent,  and  shall  file  an  affi- 
davit of  at  least  two  persons  that  such  notice  has  been  duly  posted,  and 
shall  file  a  copy  of  the  notice  in  such  land-office,  and  shall  thereupon  be 
entitled  to  a  patent  for  the  land,  in  the  manner  following:  The  register 
of  the  land-office,  upon  the  filing  of  such  application,  plat,  field-noteis,  no- 
tices, and  affidavits,  shall  pubhsh  a  notice  that  such  appHcation  has  heea 
made,  for  the  period  of  sixty  days,  in  a  newspaper  to  be  by  him  desig- 
nated as  published  nearest  to  such  claim ;  and  ne  shall  also  post  such 
notice  in  his  office  for  the  same  period.  The  claimant  at  the  time  of 
filing  this  appHcation,  or  at  any  time  thereafter,  within  the  sixty  days 
of  pubHcation,  shall  file  with  the  register  a  certificate  of  the  United 
States  surveyor-general  that  five  hundred  dollars*  worth  of  labor  has 
been  expended  or  improvements  made  upon  the  claim  by  hinr^gelf  or 
grantors ;  that  the  plat  is  correct,  with  such  further  description  by  such 
reference  to  natural  object>s  or  permanent  monuments  as  shall  identify 
the  claim,  and  furnish  an  accurate  description,  to  be  incorporated  in  the 
patent.  At  the  expiration  of  sixty  days  of  pubHcation  the  claimant 
shall  file  his  affidavit  showing  that  the  plat  and  notice  have  been  posted 
in  a  conspicuous  place  on  the  claim  during  such  period  of  pubHcation. 
If  no  adverse  clsum  shaU  have  been  filed  with  the  register  and  the 
receiver  of  the  proper  land-office  at  the  expiration  of  the  sixty  days  of 
pubHcation,  it  snail  be  assumed  that  the  appHcant  is  entitled  to  a  patent, 
upon  the  payment  to  the  proper  officer  of  five  dollars  per  acre,  and  that 
no  adverse  claim  exists ;  and  thereafter  no  objection  from  third  parties 
to  the  issuance  of  a  patent  shaU  be  heard,  except  it  be  shown  that  the 
applicant  has  failed  to  comply  with  the  terms  ox  this  chapter.  Where 
the  claimant  for  a  patent  is  not  a  resident  of  or  within  the  land  district 
wherein  the  vein,  lode,  ledge,  or  deposit  sought  to  be  patented  is  located, 
the  application  for  patent  and  the  affidavits  required  to  be  made  in  this 
section  may  be  made  by  his,  her,  or  its  authorized  agent,  where  said 
agent  is  conversant  with  the  facts  sought  to  be  established ;  and  this 
provision  shaU  apply  to  all  appHcations  for  patents  to  mineral  lands 
pending  on  the  twenty-second  day  of  January,  eighteen  hundred  and 
eighty. 

17  Stat.  92  ;   19  id,  52 ;  21  id.  61  ;  B.  S.  2325. 

AppUeatioiis :  Decisions  Sec.  Int.,  Nov.  6,  1873,  Ocpp^s  Mg.  Dec  191 ;  Maroh  22, 
1876,  2  Copp'sL  0.  5;  June  29,  1875,  G.  L.  O.  Eep.  1876,  p.  78;  Jan.  8,  1877, 
Oopp*s  Mineral  Lands  202.  Decisions  Com.  O.  L.  O.,  Sept.  21, 1872,  id.  120;  Feb. 
18,  1873,  id.  122  ;  Maroh  24,  1878,  Ccpp's  Mg.  Dec,  165 ;  April  15,  1873,  id.  188;  Jan. 
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22,  187d,  id.  157;  Jan.  6,  1874,  Oapp'$  MifMnxl  Lands,  (iBt  edition),  146 ;  July  21, 


146;  April  29,  1876,  Gopp's  Mineral  Lands  190;  April  20,  1877,  id.  217;  Oct,  20, 
1879,  id.  259 

Agents  and  Attorneys:  Decision  Seo.  Int.,  March  2,  1880,  id.  267.  Decisions 
Com.  G.  L.  O.,  Aug.  20,  1873,  Capp*s  Mg.  Dec.  222;  Aug  26,  1879,  6  Copp's  L.  0. 
02 :  Sept.  19,  1879,  G.  L.  O.  Kep.  1879,  p.  143;  Oct.  20,  1879,  6  Oopp's  L.  0.  122. 

Bxpmdihires:  Mt.  Diablo  Mg.  Co.  vs.  Callison,  5  Saw.  C.  C.  439.  Weaks*  Mg. 
Laws,  113,  115,  116,  118,  120,  121.  Decisions  Seo.  Int.,  Sept.  6,  1878,  6  Oopp's  L. 
O.  100;  June  23,  1879,  Copp's  Mineral  Land^  241. 

Notice:  Wolfley  vs.  Lebanon  Co  ,  4  Colo.  112.  Decisions  Sec.  Ini,  Dec.  5,  1871, 
Oopp*s  Mg.  Dec.  70;  Nov.  24,  1878,  id.  169;  April  30,  1874,  Copp's  Mineral  Lands 
133 ;  Jan  2,  1875,  id.  154 ;  April  1,  1875,  id.  162;  Dec.  1,  1876,  id.  198.  Decisions 
Com.  Q.  L.  O.,  June  19,  1871,  id.  82;  June  18,  1878,  id.  117;  Nov.  12,  1878,  Copp's 
Mg.  Dee.  284 ;  July  21,  1874,  1  Oopp^s  L.  0.  66 ;  Nov.  12,  1875,  Copp's  Mineral 
Lands  181;  Mirch  7,  1876,  id.  187;  April  29,  1876,  id.  189;  Dec.  1,  1876,  id.  198; 
Jan.  4,  1877,  id.  204 ;  Aug.  26,  1879,  6  Oopp's  L.  0.  92 ;  Oct  29,  1879,  Copp's  Min- 
eral Lands  261 ;  April  30,  1880. 

Payment:  Decision  Com.  G.  L.  O.,  Jan  80,  1878,  Oopp'sMg.  Dec.  157. 

Protestants:  Decisions  Sec.  Int.,  April  80,  1874,  Gopp's  Mineral  Lands  138; 
March  24,  1876,  4  Gopp's  L.  0.  34;  Feb.  17,  1877,  Gopp's  Mineral  Lands  204; 
March  10,  1877,  4  Gopp's  L.O.Z\  July  21,  1879,  G<y]^"s Mineral  Lands  246.  Decis- 
ions Com.  G.  L.  O.,  Aug.  17,  1874,  1  Gopp's  L.  0.  82;  Oct.  8,  1875,  Gopp's  Min- 
eral Lands  177. 

Patents  :  Decisions  Sec.  Int.,  Jan.  14,  1873,  id.  91 ;  Jan.  2,  1875,  id.  154 ;  March 
22,  1876,  2  Gopp's  L.  0.  5 ;  April  1,  1876,  Gopp's  Mineral  Lands  162;  July  29,  1875, 
id.  176;  July  21,  1879,  id.  245.  Decisions  Com.  G.  L.  O.,  Jan.  21,  1869,  id.  75  ; 
July  22, 1869,  Gopp's  Mg.  Dec.  21 ;  April  18,  1870,  Gopp's  Mineral  Lands  75 ;  Jan.  2, 
1872.  Gopp's  Mg.  Dec.  72 ;  Feb.  27,  1872,  id.  79 ;  April  4,  1872,  Gopp's  Mineral 
Lands  85;  April  5,  1872,  id.  87;  Oct.  2,  1872,  Gopp's  Mg.  Dec.  146 ;  March  8,  1873, 
Gopp's  Mineral  Lands  97,  98;  July  26,  1873,  Gopp's  Mg.  Dec.  213;  Oct.  22,  1873, 
id.  227 ;  March  14,  1874,  1  Gopp's  L.  0.  2;  June  22,  1876,  2  ttf.  98  ;  Oct.  26,  1875, 
2  61  114 ;  Dec.  20,  1875,  2  idj  146  ;  Feb.  25,  1876,  2  id.  178 ;  Jan.  15,  1880,  6  id.  171. 

Bight  of  Purchase :  The  420  Mg.  Co.  vs.  The  Bullion  Co. ,  '3  Saw.  C.  C.  634,  Gopp's 
Mineral  Lands  444 ;  Chapman  vs.  Toy  Long,  4  id.  28.  Titcomb  vs.  Kirk,  51  Cal. 
288. 

Surveys:  Decisions  Sec  Int.,  May  22,  1878,  5  Gopp's  L.  0.  50;  Sept.  6,  1878, 
Gopp's  Mineral  Lands  230 ;  Aug,  2,  1880.  8  Wash.  Law.  Kep.  540 ;  Aug.  16,  1880. 
Decisions  Com.  G.  L.  0.,  April  17, 1873,  Gopp's  Mineral  Lands  100;  Sept.  11,  1873, 
Gopp'sMg.  Dec.  223  ;  Jan.  6, 1874,  Gopp's  Mineral  Lands  (Ist  edition),  146  ;  April  24, 

1876,  id.  189 ;  Aug.  28,  1876,  id.  194  ;  April  10,  1877,  5  Gopp's  L.  0.  61 ;  Nov.  30, 

1877,  Gopp's  Mineral  Lands  221 ;  Oct.  20,  1879,  id.  259;  May  4,  1880,  id.  276;  June 
17,  1880,  7  Gopp'sL.  0.  51 ;  Aug.  9,  1880,  Gopp's  Mineral  Lands  281. 

Sec.  394.  Where  an  adyerse  daim  is  filed  during  the  period  of  publica- 
tion, it  shall  be  upon  oath  of  the  person  or  persons  making  the  same, 
and  shall  show  the  nature,  boundaries,  and  extent  of  such  adverse 
claim  ;  and  all  proceedings,  except  the  pubHcation  of  notice  and  making 
and  filing  of  the  affidavit  thereof,  shall  be  stayed  until  the  controversy 
shall  have  been  settled  or  decided  by  a  court  of  competent  jurisdiction, 
or  the  adverse  daim  waived.  It  shall  be  the  duty  of  the  adverse  claim- 
ant, within  thirty  days  after  filing  his  claim,  to  commence  proceedings 
in  a  court  of  competent  jurisdiction,  to  determine  the  question  of  the 
right  of  possession,  and  prosecute  the  same  with  reasonable  diligence 
to  final  judgment ;  and  a  failure  so  to  do  shall  be  a  waiver  of  his  ad- 
verse daim.  After  such  judgment  shaU  have  been  rendered,  the  party 
entitled  to  the  possession  of  the  claim,  or  any  portion  thereof,  may, 
without  giving  further  notice,  file  a  certified  copy  of  the  judgment-roll 


698  MISCELLANEOUS. 

with  the  register  of  the  land-office,  together  with  the  certificate  of  the 
surveyor-general  that  the  requisite  amount  of  labor  has  been  expended 
or  improvements  made  thereon,  and  the  description  required  in  other 
cases,  and  shall  pay  to  the  receiver  five  dollars  per  acre  for  his  claim, 
together  with  the  proper  fees,  whereupon  the  whole  proceedings  and  the 
judgment-roll  shall  be  certified  by  the  register  to  th^  Commissioner  of 
the  General  Land  Office,  and  a  patent  shcdl  issue  thereon  for  the  claim, 
or  such  portion  thereof  as  the  applicant  shall  appear,  from  the  decision 
of  the  court,  to  rightly  possess.  If  it  appears  ft:om  the  decision  of  the 
court  that  several  parties  are  entitled  to  separate  and  different  portions 
of  the  claim,  each  party  may  pay  for  his  portion  of  the  claim,  with  the 
proper  fees,  and  file  the  certificate  and  description  by  the  surveyor-gen- 
eral, whereupon  the  register  shall  certify  the  proceedings  and  judgment- 
roll  to  the  Commissioner  of  the  General  Land  Office,  as  in  the  preced- 
ing case,  and  patents  shall  issue  to  the  several  parties  hccorcling  to  their 
respective  rights.  Nothing  herein  contained  shall  be  construed  to  pre- 
vent the  alienation  of  the  title  conveyed  by  a  patent  for  a  mining-claim 
to  any  person  whatever. 

17  Stat.  93 ;  10  id.  52.  R.  S.  2326.  The  Eureka  Case,  4  Saw.  G.  G.  302 ;  Oopifs 
Mineral  Lands  p.  352.  Golden  Fleece  Go.  ds.  The  Gable  Go.,  12  Nev.  312;  Senrs 
vs.  Taylor.  4  Goio.  38.  Decisions  Sec.  Int.,  March  11, 1872,  G.  L.  O.  Kep.  1873,  p. 
43 ;  May  27,  1872,  G.  L.  O.  Rep.  1873,  p.  19 ;  Feb.  24,  1873,  Gopp*s  Mg.  Dec.  101 ; 
Oct.  28,  1873,  id.  161 ;  Aug.  9,  1874,  2  G(ypp'»  ^-  0.  98 ;  Sept.  9,  1874,  1  «.  98 ; 
Jan.  2,  1875,  1  id.  178;  March  22,  1875,  2  itf.  5;  Feb.  12,  1876,  2  id.  178;  Dec  26, 
1876,  3  id.  162;  Feb.  17,  1877,  3  id.  195;  Feb.  17,  1877,  G.  L.  O.  Rep.  1877,  p. 
129;  April  17,  1877,  4  Copp's  L.  0.  34;  Jan.  3,  1877,  3  id.  196;  July  14,  1877,4 
id.  66;  Sept.  27,  1877,  G.  L.  O.  Rep.  1877,  p.  135 ;  May  21,  1879,  6  Gopp's  L.  O. 
73;  June  25,  1879,  G.  L.  O.  Rep.  1879,  p.  148;  July  17,  1879,  id.  145.  Decisiona 
Oom.  G.  L.  O.,  Dec.  29,  1871,  (fopp's  Mg.  Deo.  76 ;  Jan.  14,  1873,  id.  156;  Jane  9, 
1878,  id  202;  Nov.  24,  1873,  id.  145;  July  21,  1874,  1  Gopp's  L.  0.  66;  Del,  24, 
1874,  1  id.  132 ;  Dec.  14,  1874,  1  id.  146 ;  May  12,  1876,  Zid.  36 ;  Dec.  19,  1878,  5 
id.  162;  Sept.  12,  1879,  6  id.  105;  Sept.  19,  1879,  6ttf.  105;  Feb.  28,  1880.  7  kI.  50; 
April  15,  1880,  7  irf.  61 ;  June  28, 1880,  7  id.  50  ;  July  15,  1880,  8  Wash.  Law.  Rep. 
461.  [Note. — Important  rulings  above  mentioned  can  be  found  by  date  under  Part 
III.  herein. — Editob.]  • 

Si&c.  395.  The  description  of  vein  or  lode-claims,  upon  surveyed  lands, 
shall  designate  the  location  of  the  claim  with  reference  to  the  lines  of 
the  public  surveys,  but  need  not  conform  therewith ;  but  where  a  patent 
shall  be  issued  for  claims  upon  unsurveyed  lands,  i^e  surveyor-general, 
in  extending  the  surveys  shall  adjust  the  same  to  the  boundaries  of 
such  patented  claim,  according  to  the  plat  or  description  thereof,  but  so 
as  in  no  case  to  interfere  with  or  change  the  location  of  any  such 
patented  claim. 

17  Stat.  94 ;  19  id.  52  ;  B.  S.  2327. 

Seo.  396.  Applications  for  patents  for  mining-claims  under  former 
laws  now  pending,  may  be  prosecuted  to  a  final  decision  in  the  General 
Land  Office ;  but  in  such  cases,  where  adverse  rights  are  not  affected 
thereby,  patents  may  issue  in  pursuance  of  the  provisions  of  this  chap- 
ter ;  and  all  patents  for  mining-claims  upon  veins  or  lodes  heretofore 
issued  shall  convey  all  the  rights  and  pri^eges  conferred  by  this  chap- 
ter where  no  adverse  rights  existed  on  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two. 

17  Stat.  94  ;  19  id.  52 ;  B.  S.  2328. 
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Sec.  397.  Claims  usually  called  *^  placers,"  including  all  forms  of  de- 
posit, excepting  veins  of  quartz,  or  other  rock  in  place,  shall  be  subject 
to  entry  and  patent,  under  like  circumstances  and  conditions,  anid  upon 
similar  proceedings,  as  are  provided  for  vein  or  lode-claims;  but  where 
the  lands  have  been  previously  surveyed  by  the  United  States,  the  entry 
in  its  exterior  limits  shall  conform  to  the  legal  subdivisions  of  the  pub- 
lic lands. 

16  Stat.  217  ;  B.  8.  2829.  Chapman  ««.  Toy  Long,  4  Saw.  O.  G.  28.  Mozon  vs. 
'Wilkinaou,  2  Montana  421.  Decision  Sec.  Int.,  March  4,  1879,  Gopp*s  Mineral 
Lands  237.  Decisions  Com.  G.  L.  C,  Feb.  12,  1872,  id.  83 ;  April  28,  1873,  id. 
101 ;  April  26,  1874,  1  Copp'i  L,  0.  18. 

Sec.  398.  Legal  subdivisions  of  forty  acres  may  be  subdivided  into 
ten-acre  tracts ;  and  two  or  more  persons,  or  association  of  persons, 
having  contiguous  claims  of  any  size,  although  such  claims  may  be  less 
than  ton  acres  each,  may  make  joint  entrv  thereof ;  but  no  location  of 
a  placer-claim,  made  after  the  ninth  day  of  July,  eighteen  hundred  and 
seventy,  shall  exceed  one  hundred  and  sixty  acres  for  any  one  person  or 
association  of  persons,  which  location  shall  conform  to  the  United  States 
surveys ;  and  nothing  in  this  section  contained  shall  defeat  or  impair 
any  bo^ia  Jide  pre-emption  or  homestead  claim  upon  agricultural  lands, 
or  authorize  the  sale  of  the  improvemente  of  any  bona  fide  settler  to  any 
purchaser. 

• 

16  Stat.  217 ;  B.  S.  2330.  Campbell  M.  Adams,  U.  S.  Dist.  Ct.  Colo.  1880,  in 
manuscript.  Decisions  Com.  O.  L.  O.,  March  1,  1871,  Copp's  Mg.  Dec.  40 ;  Jan. 
20,  1873,  id.  157 ;  July  10,  1873,  Copp's  Mineral  Lands  121 ;  Oct.  23,  1873,  id.  123  ; 
l^ov.  20,  1873,  uf.  124 ;  Nov.  21,  1874,  id,  146  ;  Sept.  20,  1879,  id.  259. 

Seo.  399.  Where  placer-daims  are  upon  surveyed  lands,  and  conform 
to  legal  subdivisions,  no  further  survey  or  plat  shall  be  required,  and 
all  placer-mining  claims  located  after  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two,  shall  conform  as  near  as  practicable  with  the 
United  States  system  of  public  land  surveys,  and  the  rectangular  sub- 
divisions of  such  surveys,  and  no.  such  location  shall  include  more  than 
twenty  acres  for  each  individual  claimant ;  but  where  placer-claims 
cannot  be  conformed  to  legal  subdivisions,  survey  and  plat  shall  be  made 
as  on  unsurveyed  lands ;  and  where  by  the  segregation  of  mineral  land 
in  any  legal  subdivision  a  quantity  of  agricultural  land  less  than  forty 
acres  remains,  such  fractional  portion  of  agricultural  land  may  be  en- 
tered by  any  party  qualified  by  law,  for  homestead  or  pre-emption  pur- 
poses. 

17  Stat.  94;  19  id.  52;  B.  S.  2381.  Campbell  vs.  Adams,  U.  S.  Dist  Ct  Colo. 
1880,  in  manuscript.  Decisions  Com.  G.  L.  C,  May  19,  1873,  Capp^s  MinenU 
Lands  115 ;  Aug.  27,  1873,  Copp's  Mg.  Dee.  222. 

Sec.  400.  Where  such  person  or  association,  they  and  their  granters, 
have  held  and  worked  their  claims  for  a  period  equal  te  the  time  pre- 
scribed by  the  statute  of  limitations  for  mining  claims  of  the  State  or 
Territory  where  the  same  may  be  situated,  evidence  of  such  possession 
and  working  of  the  claims  for  such  period  shall  be  sufficient  to  estab- 
lish a  right  to  a  patent  therete  under  this  chapter,  in  the  absence  of 
any  adverse  claim ;  but  nothing  in  this  chapter  shall  be  deemed  to  im- 
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pair  any  lien  which  may  have  attached  in  any  way  whatever  to  any  min- 
ing  claun  or  property  thereto  attached  prior  to  the  issuance  of  a  patent. 

16  Stat.  217  ;  R.  S.  2332.  The  420  Mg.  Go.  ^.  The  Btillion  Co.,  3  Saw.  C.  G.  634  ; 
Gapp's  Mineral  Lands  852 ;  Dayis  vs.  Glark,  2  Montana,  310 ;  Maine  Boys  Go.  w. 
Boston  Go.,  37  Gal.  40. 

Seo.  401.  Where  the  same  person,  association,  or  corporation  iis  in 
possession  of  a  placer-claim,  and  also  a  vein  or  lode  included  within 
the  boundaries  thereof,  application  shall  be  made  for  a  patent  for  the 
placer-claim,  with  the  statement  that  it  includes  such  vein  or  lode,  and 
in  such  a  case  a  patent  shall  issue  for  the  placer-claim,  subject  to  the 
provisions  of  this  chapter,  including  such  vein  or  lode,  upon  the  pay- 
ment of  five  dollars  per  acre  for  such  vein  or  lode-daim,  and  twenty- 
five  feet  of  surface  on  each  side  thereof.  The  remainder  of  the  placer- 
claim,  or  any  placer-daim  not  embracing  any  vein  or  lode-claim,  shall 
be  paid  for  at  the  rate  of  two  dollars  and  fifty  cents  per  acre,  together 
with  all  costs  of  proceedings ;  and  where  a  vein  or  lode,  such  as  is 
described  in  section  three  hundred  and  eighty-eight,  is  known  to  exist 
within  the  boundaries  of  a  placer-daim,  an  appUcation  for  a  patent  for 
such  placer-claim,  which  does  not  include  an  application  for  the  vein  or 
lode-claim,  shall  be  construed  as  a  conclusive  declaration  that  the 
claimant  of  the  placer-claim  has  no  right  of  possession  of  the  vein  or 
lode-claim ;  but  where  the  existence  of  a  vein  or  lode  in  a  placer-claim 
is  not  known,  a  patent  for  the  placer-daim  shall  convey  all  valuable 
mineral  and  other  deposits  within  the  boundaries  thereof. 

17  Stat.  94;  19  id,  52;  B.  S.  2338.  Deoision  Gom.  G.  L.  O.,  Oct  17,  1873, 
Copp's  Mg,  Dee.  226. 

Sbg.  402.  The  surveyor-general  of  the  United  States  may  appoint  in 
each  land-district  containing  mineral  lands  as  many  competent  surveyors 
as  shall  apply  for  appointment  to  survey  mining-claims.  The  expenses 
of  the  survey  of  vein  or  lode-daims,  and  the  survey  and  subdivision  of 
placer-daims  into  smaller  quantities  than  one  hundred  and  sixty  acres, 
together  with  the  cost  of  publication  of  notices,  shall  be  paid  by  the 
applicants,  and  they  shall  be  at  liberty  to  obtain  the  same  at  iJie  most 
reasonable  rates,  au  1  they  shall  also  be  at  liberty  to  employ  any  United 
States  deputy  surveyor  to  make  the  survey.  The  Commissioner  of  the 
Qeneral  Land  Office  shall  also  have  power  to  establish  the  maximum 
charges  for  surveys  and  publication  of  notices  under  this  chapter ;  and, 
in  case  of  excessive  charges  for  publication,  he  may  designate  any 
newspaper  published  in  a  land-district  where  mines  are  situated  for  the 
pubHcation  of  mining  notices  in  such  district,  and  fix  the  rates  to  be 
charsfed  by  such  paper ;  and,  to  the  end  that  the  Commissioner  may  be 
fuUy^iBfo4ed  o/th^e  subjeS,  each  anpKcaut  phaU  file  with  the  regLer 
a  sworn  statement  of  all  charges  and  fees  paid  by  such  applicant  for 
publication  and  surveys,  together  with  all  fees  and  money  paid  the 
register  and  receiver  of  the  land-office,  which  statement  shall  be  trans- 
mitted,  wijbh  the  other  papers  in  the  case,  to  the  Commissioner  of  the 
Oeneral  Land  Office. 

17  Stat  95;  id.  52;  B.  8.  2334.  Deoision  Gom.  G.  L.  O.,  Aug.  6,  1872,  Oopp's 
Mineral  Lands  88. 

Seo.  403.  All  affidavits  required  to  be  made  under  this  chapter  may 
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be  verified  before  any  officer  authorized  to  administer  oaths  within  the 
land  district  where  the  claims  may  be  situated,  and  all  testimony  and 
proofs  may  be  taken  before  any  such  officer,  and,  when  duly  certified 
by  the  officer  taking  the  same,  shall  have  the  same  force  and  effect  as 
if  taken  before  the  register  and  receiver  of  the  land-office.  In  cases  of 
contest  as  to  the  mineral  or  agricultural  character  of  the  land,  the 
testimonv  and  proof  may  be  tcucen  as  herein  provided,  on  personal 
notice  of  at  least  ten  days  to  the  opposing  party ;  or  if  such  party 
cannot  be  found,  then  by  publication  of  at  least  once  a  week  for  timty 
days  in  a  newspaper,  to  be  designated  by  the  register  of  the  land-office 
as  published  nearest  to  the  location  of  such  land ;  and  the  register  shall 
require  proof  that  such  notice  has  been  given. 

17  SUt.  95;  19  id.  52  ;  R.  S.  2385.  Decisions  Com.  Gt.  L.  O.,  July  21,  1874,  1 
Copp'8  Land  Owner  66 ;  Jan  27,  1876,  Oopp*9  Mineral  Lands  187. 

Sec.  404.  Where  two  or  more  veins  intersect  or  cross  each  other, 
priority  of  title  shall  govern,  and  such  prior  location  shall  be  entitled 
to  all  ore  or  mineral  contained  within  the  space  of  intersection ;  but 
the  subsequent  location  shall  have  the  right  of  way  through  the  space 
of  intersection  for  the  purposes  of  the  convenient  working  of  the 
mine.  And  where  two  or  more  veins  unite,  the  oldest  or  prior  location 
shall  take  the  vein  below  the  point  of  union,  including  all  the  space  of 
intersection. 

17  Stat.  96;  19  id.  52;  B.  S.  2336.  Decisions  Sec.  Int.  Feb.  24,  1873,  Copj^s 
Mineral  Lands  93  ;  Jaly  21,  1879,  id.  245.  Decisioa  Com.  G.  L.  O.,  Feb.  25,  1876, 
2  Copp's  Land  Owner  178. 

Sec.  405.  Where  non-mineral  land  not  contiguous  to  the  vein  or  lode 
is  used  or  occupied  by  the  proprietor  of  such  vein  or  lode  for  mining  or 
milling  purposes,  such  non-adjacent  surface  ground  may  be  embraced 
and  included  in  an  application  for  a  patent  for  such  vein  or  lode,  and 
the  same  may  be  patented  therewith,  subject  to  the  same  preliminary 
requirements  as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes ; 
but  no  locations  hereafter  made  of  such  non-adjacent  land  shall  exceed 
five  acres,  and  payment  for  the  same  must  be  made  at  the  same  rate  as 
fixed  by  this  chapter  for  the  superficies  of  the  lode.  The  owner  of  a 
quartz-mill  or  reduction  works,  not  owning  a  mine  in  connection  there- 
with, may  also  receive  a  patent  for  his  miU-site,  as  provided  in  this 
section. 

17  Stat.  96;  19  id.  52;  B.  S.  2837.  Decision  Sec.  Int.,  April  29,  1876,  3  Ci^p^s 
L.  0.  67.  Decisions  Com.  G.  L.  O.,  Oct.  11,  1872,  Copp's  MineraX  Latids  90;  April 
16,  1873,  Copp's  Mg,  Dee.  193 ;  May  20,  1878,  id.  201 ;  March  10,  1874,  Gapp's 
Mineral  Lands  132 ;  Oct.  21,  1875,  id.  178. 

Seo.  406.  As  a  condition  of  sale,  in  the  absence  of  necessary  legisla- 
tion by  Congress,  the  local  le^;islature  of  any  State  or  Territory  may 
provide  ruleis  for  working  nunes,  involving  easements,  drainage,  and 
other  necessary  means  to  tilieir  complete  development ;  and  those  con- 
ditions shall  be  fully  expressed  in  the  patent. 

14  Stat.  252 ;  19  id.  52 ;  B.  S.  2338. 

Seo.  407.  Whenever,  by  priority  of  possession,  rights  to  the  use  of 
water  for  Inining,  agricultural,  manufacturing,  or  other  purposes,  have 
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vested  and  accrued,  and  the  same  are  recognized  and  acknowledged  by 
the  local  customs,  laws,  and  the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  maintained  and  protected  in  the 
same ;  and  the  right  of  way  for  the  construction  of  ditches  and  canals 
for  the  purposes  herein  specified  is  acknowledged  and  confirmed ;  but 
whenever  any  person,  in  the  construction  of  any  ditch  or  canal,  injures 
or  damages  the  possession  of  any  settler  on  the  public  domain,  the 
party  committing  such  injury  or  damage  shall  be  liable  to  the  party 
mjured  for  such  injury  or  damage. 

14  8tat.  253;  B.  S.  2889.  Atchison  vs.  Peterson,  20  Wall.  507;  Basej  fit.  Gal- 
lagher, 20  id.  670;  Jennison  vs.  Kirk,  8  Otto  468^  Oopp^s  Mineral  Lands  471.  De- 
cisions Com.  G.  L.  O.,  Nov.  23,  1869,  Gopp's  Mg.  Deo.  24;  April  16,  1871,  Capp'i 
Mineral  Lands  79 ;  March  29,  1872,  id.  84. 

Seo.  408.  All  patents  granted,  or  pre-emptions  or  homesteads  allowed, 
shall  be  subject  to  any  vested  and  accrued  water-rights,  or  rights  to 
ditches  and  reservoirs  used  in  connection  with  such  water-rights,  as  may 
have  been  acquired  under  or  recognized  by  the  preceding  section. 

16  Stat.  218 ;  B.  8.  2340. 

Seo.  409.  Wherever,  upon  the  lands  heretofore  designated  as  mineral 
lands,  which  have  been  excluded  from  survey  and  sale,  there  have  been 
homesteads  made  by  citizens  of  the  United  States,  or  persons  who  have 
declared  their  intention  to  become  citizens,  which  homesteads  have  been 
made,  improved,  and  used  for  agricultural  purposes,  and  upon  which 
there  have  been  no  valuable  mines  of  gold,  silver,  cinnabar,  or  copper 
discovered,  and  which  are  properly  agricultural  lands,  the  settlers  or 
owners  of  such  homesteads  shall  have  aright  of  pre-emption  thereto,  and 
shall  be  entitled  to  purchase  the  same  at  the  price  of  one  dollar  and 
twenty-five  cents  per  acre,  and  in  quantity  not  to  exceed  one  hundred  and 
sixty  acres  ;  or  they  may  avail  themselves  of  the  provisions  of  chapter 
eight,  relating  to  "  Homesteads.^' 

14  Stat.  268  ;  R.  8.  2341.  Ah  Yew  M.  Ghoate,  24  Gal.  562 ;  Alford  fW.  Barnnm,  45 
id.  482.  Decisions  Sec.  Int.,  Feb.  12,  1872.  Copp's  Mg.  Dee.  77 ;  May  6,  1872,  tii. 
93  ;  July  10,  1872,  id.  128,  130 ;  Dec.  14,  1872.  id.  133 ;  Jan,  3,  1876,  2  Chpj^s  L.  0. 
146 ;  Feb.  5,  1876,  2  id.  180;  S  id.  2  ;  Dec.  20,  1876,  4  id.  102  ;  April  5,  1877,  4  id. 
19  ;  Jane  21,  1877,  5  u2.  3  ;  Feb.  16,  1878,  f>  id.  S  ;  March  4,  1879,  6  itl  4  ;  Dec.  22, 
1879,  7  i^.  23;  April  7,  1880,  7  id.  36.  Decisions  Gom.  Gt.  L.  O.,  Nov.  14,  1872, 
Copp's  Mg.  Dee.  148 :  Oct.  21,  1871,  id.  60 ;  Dec.  2,  1872,  id.  160 ;  March  12,  1873, 
id.  163;  July  10,  1873,  id.  208  ;  Nov.  11,  1873,  id.  233  ;  Aug.  4, 1876,  2  Gopp's  L.  0. 
84;  Feb.  18,  1876,  1  id.  180;  June  21,  1876,  S  id,  50;  Oct.  24,  1876,  3  id.  130; 
March  21,  1877,  4  «.  2  ;  March  26,  1877,  4  id.  17  ;  Nov.  6,  1879,  6  id.  136.  dr.  G. 
L.  O.  April  22,  1880,  7  Gopp's  L.  0.  36.  [Note. — Important  decisions  above  men- 
tioned Clin  be  found  by  date  in  Part  III.  herein. — Edztob.] 

Sec.  410.  Upon  the  survey  of  the  lands  described  in  the  preceding 
section,  the  Secretary  of  the  Interior  may  designate  and  set  apart  such 
portions  of  the  same  as  are  clearly  agricultural  lands,  which  lands  shall 
thereafter  be  subject  to  pre-emption  and  sale  as  other  public  lands,  and 
be  subject  to  all  the  laws  and  regulations  applicable  to  the  same. 

14  Stat.  253 ;  B.  S.  2342.  Ah  Yew  vs.  Ghoate,  24  Gal.  562  ;  Alf6rd  vs.  Banram, 
^5  id.  482.     Decisions  Seo.  Int.,  Feb.  12,  1872,  Gopp's  Mg.  Dee.  77;  May  6,  1872, 

lit  93;  July  10, "    "^  "      "  "  -  -     - 

L.  0.  146;  Feb. 
i  id.  19;  June 
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Dec.  22,  1879,  7  Mi  38 ;  April  17,  1880,  7  id.  86.  Decisions  Oom.  On  L.  O.,  Nov. 
14,  187^,  Oopp'»Mg.  Dec,  148;  Oct  21,  1871,  id.  60;  Dec.  2,  1872,  id.  150;  March 
12,  1873,  U,  168;  July  10,  1878,  id.  208;  Hot.  11,  1878,  id  238;  Aug.  4.  1875,  2 
Chpp's  L.  0.  84 ;  Feb.  18,  1875,  1  idL  180 ;  June  21,  1876,  8  u2.  50 ;  Oct  24,  1876, 
3  «2.  130;  March  21,  1877,  4  itf.  2  ;  March  26,  1877,  4  uj.  17  ;  Nov.  6,  1879,  6  id.  135. 
Cur.  G.  L.  O.  April  22,  1880,  7  Gopp'i  L.  O ^  36.  [Note.— Important  rolings  above 
referred  to  can  be  found  by  date,  in  Part  III.  herein. — ^Editob.] 

■ 

Sec  411.  The  President  is  aathorized  to  establish  additional  land  dis- 
tricts, and  to  appoint  the  necessary  officers  under  existing  lawi9,  wherever 
he  may  deem  the  same  necessary  for  the  public  conyenience  in  executing 
the  provisions  of  this  chapter. 

14  Stat  252 ;  B.  S.  2343. 

Sbc.  412.  Nothing  contained  in  this  chapter  shall  be  construed  to  impair, 
in  any  way,  rights  or  interests  in  mining  property  acquired  under  exist- 
ing laws,  nor  to  affect  the  provisions  of  me  act  entitled  ^'  An  act  grant- 
ing to  A.  Sutro  the  right  of  way  and  other  privileges,  to  aid  in  the  con- 
struction of  a  draining  and  exploring  tunnel  to  tiie  Oomstock  lode,  in 
the  State  of  Nevada,"  approved  July  twenty-five,  eighteen  hundred  and 
sixty-six. 

16  Stat  218;  17  id.  76;  19u2  52;  B.  S.  2344.  Decision  Sec.  Int,  Aug.  80,  1878, 
Copp's  MineraX  Land*  225.  Decisions  Com.  Q.  L.  O.,  March  8,  1873,  id.  98  ;  March 
29,  1873,  Gopp'8  Mg.  Deo.  179;  May  27,  1876,  3  O&pf^s  L.  0.  34. 

Sec.  413.  The  provisions  of  the  preceding  sections  of  this  chapter 
shall  not  apply  to  the  mineral  lands  situated  in  the  States  of  Michigan, 
Wisconsin,  and  Minnesota,  which  are  declared  free  and  open  to  explora- 
tion and  purchase,  according  to  legal  subdivisions,  in  like  manner  as  be- 
fore the  tenth  day  of  May,  eighteen  hundred  and  seventy-two.  And 
any  bona  fide  entnes  of  such  lands  within  the  States  named  since  the 
tenth  day  of  May,  eighteen  hundred  and  seventy-two,  may  be  patented 
without  reference  to  any  of  the  foregoing  provisions  of  this  chapter. 
Such  lands  shall  be  offered  for  public  sale  in  the  same  manner,  at  the 
same  minimum  price,  and  under  the  same  rights  of  pre-emption,  as  other 
public  lands. 

17  Stat  465  ;  B.  S.  2345.  Decision  Com.  G.  L.  O.,  Jolj  21, 1876,  3  Gopp'eL.  0. 
182. 

Sec.  414.  Within  the  States  of  Missouri  and  Kansas  deposits  of  coal, 
iron,  lead,  or  other  mineral  are  excluded  from  the  operation  of  the  pre- 
ceding sections  of  this  chapter,  and  all  lands  in  said  States  shall  be  sub- 
ject to  disposal  as  agricultural  lands. 

19  Stat  52. 

Sbg.  415.  No  act  passed  at  the  fir^t  session  of  the  Thirty-eighth  Con- 
gress, granting  landB  to  States  or  corporations  to  aid  in  the  construction 
of  roads  or  for  other  purposes,  or  to  extend  the  time  of  grants  made 
prior  to  the  thiri^eenth  day  of  January,  eighteen  hundred  and  sixty-five, 
shall  be  so  construed  as  to  embi-ace  minenJ  lands,  which  m  all  cases  are 
reserved  exclusively  to  the  United  States,  unless  otherwise  specially 
provided  in  the  act  or  acts  making  the  grant ;  and  all  mineral  lands  are 
excepted  from  tilie  operation  and  grants  of  laws  heretofore  granting 
lands  to  the  State  of  Colorado. 
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18  StAt.  r>76;  18  id.  47G ;  R.  S  2346.  Heydenfeldt  m.  Mg.  C.  3  Otto  6S4, 
Copp'H  Mineral  Lands  464 ;  Boggs  t>«.  Meroed  Mg.  Co.,  14  Oal.  279 ;  Burge  fw. 
Smithf  14  id  380;  Doran  9«.  Eailw^ayCo.,  24  id.  452;  HigginsM.  Hoaghton,  35  id. 
252 ;  MoLnughlin  ««.  Powell,  50  «<f.  64.  Deoisious  Sec.  Int.,  May  24,  1870,  Gapp^n 
Mineral  Landfi  76  ;  April  28,  1873,  April  30,  1879.  Decisions  Com.  G.  L.  O.,  Feb. 
6,  1879.  5  Gopp's  L.  0. 178  ;  De«.  18, 1879,  G&pp'9  Miner(U  Lands  261.  CoAii  Lands: 
SerrtioQB  416  to  421  relate  to  coal  lands.  Section  416  is  identical  with  section  2347 
B.  S.,  417  with  2348.  418  with  2349,  419  with  2350,  420  with  2351,  and  421  with 
2352.  Referencea  are :  Stroud  vs.  Railway,  4  Dillon  896  ;  4  Oopp*8  L.  O.  170.  and 
the  department  decisions  on  pp.  337  to  846  herein. 
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Where  a  party  failed  to  file  an,  he 
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cannot  apply  for  the  ground  in- 
cluded in  an  application 286 

Every,  is  meant  in  Utah  statutes  490 

Under  timber  and  stone  law — how 
adjudicated 28 

How  made  and  adjusted  under 
timber  and  stone  act  of  1878. ...     66 

To  coal  lands,  how  adjudicated...     70 

Adverse  Claimant. 

Is  not  required  to  show  afflrmar 
tively  that  he  has  complied  with 
the  local  laws 128 

Must  make  survey  of  his  entire 
claim ;  he  cannot  color  part  of 
the  applicant's  survey 143 

When  the,  has  failed  to  commence 
suit,  the  applicant  must  show 
that  fact 235 

Must  commence  his  suit  in  the 
manner  contemplated  by  the 
statute 279 

When,  cannot  bring  second  suit...  187 

The,  in  a  certain  case  shows  the 
nature,  boundaries,  and  extent 
of  his  daim 278 

Consideration  of  the  minority  of 
an 116 

Cannot  be  defeated  by  a  sugges- 
tion of  irregularity  in  ofEtoial 
conduct 148 

The  diligence  of  an,  in  prosecut- 
ing suit  is  a  question  for  the 
courts  to  decide 243 

The  abandonment  of  surface  by 
the  applicant  does  not  end  the 
suit  brought  by  an ;  the  court 
must  decide 202 

Because  an,  obtains  judgment  he 
is  not  thereby  entitled  to  patent.  162 

Must  commence  suit  in  time ;  if 
he  trusts  to  the  mails  he  must 
take  the  consequences 214 

Where  the,  fails  to  commence  suit 
through  the  unadvised  or  cor- 
rupt action  of  his  attorney,  the 
Interior  Department  can  oifer 
no  redress 214 

The  decision  of  a  court  that  the, 
has  no  right  in  the  disputed 
premises  is  final.  He  cannot 
thereafter  claim  the  land  is  agri- 
cultural in  character 187 

Eemedy  of  a  certain,  is  in  a  court 
of  equity 212 

Where, prevented  discoverer  from 
doing  assessment  work — Eifect.  894 

Adverse  Possession. 

Digest  of  court  decisions  affecting.  490 
Titte  to  public  mineral  land  can- 
not pass  by 510 

May  be  shown  for  the  period  pre- 
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scribed  by  the  statute  of  limita- 
tions   521 

In  oase  of  one  against  another  co- 
tenant 528 

Adverse  Rights. 

In  absence  of,  pending  applica- 
tions under  prior  laws  wul  se- 
cure all  rights  conveyed  by  pres- 
ent laws 6,  7 

Pre-emption  entries  of  coal  land 
are  hudicCv  lo- •.•.••**•«••••.. ••*•••.     'x 

Lode  locations  are  less  than  fifty 
feet  wide  when  certain,  exist....      2 

When  hearing  may  be  ordered  to 
investigate,  in  mining  conflicts.  818 

All,  to  mines  and  tunnel  locations 

may  be  adjudicated  in  court 818 

Affidavit. 

Ex  pcvrUj  may  be  received  in  ap- 
plications for  patents 74 

How  verified  in  mining  cases 10 

Bequired  of  applicant  for  patent. . .    87 

Any,  required  of  an  applicant  for 
patent  may  be  made  by  his 
agent 24 

Of  applicant  for  patent  as  to  his 
possessory  right 87,88 

Of  posting  notice  of  application 
for  patent  when  made 4 

Of  claimant  that  plat  and  notice 
remained  posted 88 

Of  posting,  how  made  in  absence 
or  death  of  parties  who  posted 
it 128 

Of  continuous  posting  on  daim, 
how  and  when  made 154 

Of  publication  of  notice  may  be 
filed,  notwithstanding  an  ad- 
verse claim 6 

Bequired  of  applicant  for  patent 
after  expiration  of  period  of  pub- 
lication  5,  39 

When,  of  publisher  of  newspaper 
should  be  presented  at  hearing 
to  determine  character  of  land..     48 

Form  of ,  of  citizenship 584 

Of  an  individual  is  sufficient  proof 
of  citizenship 2 

Of  an  authorized  agent  is  proof  of 
citizenship  of  an  association....      2 

What  is  shown  in,  to  prove  citizen- 
ship   194 

Of  citizenship,  how  made 45 

Of  naturalized  citizen,  when  re- 
quired      45 

How  made  in  proof  of  citizenship      2 

When,  of  citizenship  must  be 
sworn  to  within  land  district. ...  267 

Every,  except  of  citizenship,  may 
be  made  by  agent 65 

How  made  under  act  of  Jannafy 
22, 1880 24 
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Applicant  for  patent  must  make, 
as  to  fees  and  charges 10,  39 

Every,  may  be  verified,  how..  9,  47,  53 

Bequired  in  hearings  to  determine 
character  of  land 47,  56 

Where  an  officer's  jurisdiction  ex- 
tends within  a  land  district  he 
may  administer  oaths  outside 
such  district  in  applications....  908 

Non-mineral,  required  in  certain 
proceedings  touching  certain 
lands  claimed  by  the  G.  P.  B.B. 
Oo 280 

Of  claimant  when  mine  is  outside 
any  organized  district 90 

That  no  known  veins  are  in  a 
placer-claim  to  be  filed  with  ap- 
plication for  patent,  when 41 

Of  parties  familiar  with  the  facts 
will  be  received  to  show  value 
of  improvements  where  placers 
embraoe  legal  subdivisions 124 

Form  of,  of  $500  expenditure 588 

Of  party  against  delinquent  co- 
owner 217 

Form  of,  of  failure  to  contribute..  528 

Contents  of,  required  in  case  of 
loss  of  Beceiver's  receipt 75 

The  non-mineral,  may  be  made  by 
agent  in  coal  and  land  cases... .     73 

Bequired  under  the  timber  act  of 
June  8,  1878 65,  66 

What,   may  be  received  in  ooal 

cases 69,  70,  71,  72,  73 

Agent. 

Digest  of  court  decisions  relative 
to ^...  491 

Application  for  patent,  how  mlide 
by A...     24 

Beridents  of  a  district  temporarily 
absent  may  apply  for  patent  by.  267 

Act  of  January  22,  1880,  relative 
to,  of  applicants 24 

Corporation  must  act  through  its 
officer  or  agent 144 

Proof  of  citizenship  when  made  by  2, 45 

May  make  all  affidavits  except  of 
citizenship 65 

Must  prove  agency  when  offering 
proof  of  citizenship  of  an  unin- 
corporated association. 834 

Verbid  authority  to  an,  is  sufficient 
for  locating  mines 496 

A  party  may  be  in  possesion  by. .  518 

A  board  of  directors  cannot  grant 
to  an,  an  irrevocable  power 491 

Bemoving  an,  does  not  change  pos- 
session   491 

Effect  of  ratifying  contract  made 
by 514 

A  member  of  a  partnership  cannot 
bind  his  company  by  a  oontrset 
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with  an  attorney  when 514 

May  make  non-mineral  affidavit 
incoalcaaes 73 

Coal  lands  may  be  possessed  by...     70 
Agreement. 

Form  of,  of  publisher 532 

Agreement  in  Escrow. 

Form  of 541 

Agricultural  Claim. 

Digest  of  court  decisions  relative 
to 491 

Certain  improvements  on  an,  will 
be  protected  against  the  miner.  524 

Prior  to  the  mining-claim,  takes 
the  timber 628 

May  exist  on  the  surface  and  an- 
other title  exist  to  the  minerals.  524 

What  mineral  evidence  will  not  in- 
validate a  patent  for  an 514 

Agricultural  Claimant. 

Miners  in  contest  with  an,  may  be 
confined  to  original  locations...  100 

The  burden  of  proof  is  upon  a, 
who  would  disprove  the  mineral 
return  of  land 161 

How  a  contest  between  miners  and 
an,  maybe  reopened 87 

What  timber  an,  may  cut 28 

Burden  of  proof  should  be  upon, 

wheuonly 824 

Agricultural  Entry. 

May  be  suspended  to  await  mining 

developments 161 

Agricultural  Lands. — See  Non-mineral 
Land. 

Hearings  to  determine  character 
of  land 10,  46,  53,  66,  57,  58 

Clearly,  in  mining  may  be  set 
apart 101 

Under  act  of  1866 20 

In  mineral  regions,  open  to  home- 
steads      12 

Mineral  lands  in  certain  States  are 
sold  as 28,  24 

The  failure  of  government  survey- 
ors to  separate  mineral  from  ag- 
ricultural lands  cannot  defeat 
miner's  rights 454 

The  relief  afforded  miners  whose 
lands  have  been  included  in  a 
patent  for 454 

In  segregating  mineral  land  less 
than  forty  acres  of,  that  remain 
may  be  entered  for  homestead 
or  pre-emption  purposes 8 

Bono-fide  settlers  upon,  in  mineral 
regions  are  protected 7 

Clearly,  may  be  set  apart  in  min- 
ing regions  for  pre-emption  and 
homestead  entry 12 

Segregation  of  mineral  from 47 

Batisfactory  evidence  that  a  tract  is    87 
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Only  clear  and  positive  proof  can 
overcome  the  mineral  return  of 
land  in  the  neighborhood  of 
valuable  mineral  deposits 274 

A  patent  for,  does  not  pass  title 
to  known  mines 454 

A  defeated  adverse  claimant  to 
mining  ground  cannot  assert 
that  the  tract  is 187 

Whether  a  tract  is  minend  or,  is 
a  question  of  fact,  irrespective 
of  how  it  has  hitherto  been  sold  263 

A  tract  not,  may  be  sold  for  min- 
ing purposes  in  connection  with 
placer-claims 186 

Proceedings  where  parties  defiire 
to  select  or  enter,  return^  as 
mineral,  under  other  than  home- 
stead or  pre-emption  laws 68 

Homestead  and  pre-emption 
claims  on,  are  not  defeated  by 
placer-claims 7 

Proceedings  required  of  the  C.  P. 
B.B.  Go.  to  prove  certain  lands 
to  be 280 

Bevocation  of  withdrawal  of  cer- 
tain alleged  mineral  lands 56 

Agricultural  Patent. 

Does  not  convey  known  mines...  176 

Excepting  clause  in,  relative  to 
water  rights 176 

Minerals  dlBcovered  after  issue  of, 

belong  to  the  agriculturist 121 

Alaska. 

Status  of  mining  locations  in 122 

Alien. — See  Citizen. 

Digest  of  court  decision  affecting 
an i9l 

Cannot  hold  a  mining-claim  prior 
to  patent 188 

Adverse  claims  cannot  be  asserted 
by  an,  to  unpatented  ground...     80 

The  portion  of  a  mine  sold  to  an, 
cannot  be  patented  until  his  in- 
tention is  declared. 192 

Be-location  when  the  locator  is  an, 
is  admissible 519 

When  the  co-locators  of  an,  do 
not  lose  their  claim 508 

Locators  and  intermediate  owners 
will  not  be  presumed,  prior  to 
issuance  of  patent  in  absence 
of  allegation  or  proof. .a 162 

How  naturalized 370 

Joint  location     by,  and  citizen, 

how  treated 871 

Alienage. 

Proof  of,  must  be  affirmatively 
shown  by  the  adverse  claimant, 

when 154 

Alum  Deposits. 

May  be  patented 52 
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Amador,  California. 

Proceeding  iu  townaite  case  of....  101 
Amendment. 

What,  of  an  adverse  olaim  cannot 

be  made 91 

Amicus  Curiae. — See  Protestant. 
Apnual  Expenditure.— /See  Expen- 
diture Annual. 
Angles. 

Vein  may  be  followed  on  its 2,  5,  20 

Apex.     . 

Definition  of,  of  vein 606 

Of  a  vein  must  lie  within  surface 
lines 3,  15 

Of  every  lode  claimed  must  be 
within  location  lines \      32 

When  junior  location   has,  senior 

location  on  dip  will  hold 410 

Appeals. 

Bight  of,  from  decisions  of  local 
officers  in  adverse  claims 98 

Additional  proof  cannot  be  re- 
ceived on 99 

A  protestant  has  no  right  of. ..204,  214 

Until  the  question  of,  is  settled  a 
second  an j[  adverse  application 
will  not  be  received  for  ground 
included  in  a  rejected  applica- 
tion   286 

Only  the  applicant  can  take  an, 
from  the  Surveyor-Generars  ap- 
proval or  disapproval  of  a  sur- 
vey   281 

In  contested  coal  cases 71 

Applicant  for  Patent. 

Sworn  statement  of,  attached  to 
field-notes 37 

May  apply  by  agent 24 

The  acts  of  an  attorney  are  the 
acts  of  the,  when 202 

Assumed  entitled  if  no  adverse 
claim  is  filed 5 

Dutyof 6 

Under  act  of  1866 6,  18 

When,  must  swear  to  citizenship 
affidavit  within  land  district 267 

May  employ  any  deputy  surveyor.     45 

Must  file  statement  of  charges  and 
fees  with  local  officers 10,  46 

Need  not  give  personal  notice 79 

The  rights  of  tiie,  cannot  be  sus- 
tained by  acts  subsequent  to  the 
filing  of  an  adverse  daim 490 

Should  not  suifer  through  neglect 
of  any  officer 163 

The  objection  that,  did  not  have 
title  at  date  of  application  is  in- 
sufficient unless  clearly  proved.  163 

Contracts  for  conveyance  are  suffi- 
cient, if  full  title  was  acquired 
before  issue  of  patent 163 

An  action  in  equity  to  restrain  an, 
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from  further  prosecution  of 
his  claim  cannot  be  noticed  by 
the  General  Land  Office 168 

Where  the,  relinquishes  the  por- 
tion in  dispute,  further  proceed- 
ings before  the  Interior  Depart- 
ment will  not  be  stayed 168 

The  abandonment  of  surface 
ground  by  the,  does  not  end  the 
suit  brought  by  an  adverse 
claimant 202 

When  the  adverse  claimant  fails 
to  properly  commence  suit  the, 
must  show  thatfact 235 

Cannot  embrace  a  lode  and  non- 
contiguous placer-daim  in  one 
application 236 

Must  continue  the  annual  expen- 
diture while  suit  is  pending 255 

Must  show  that  he  or  grantors 
made  the  expenditures  on  re- 
located  mines 161 

Proceedings  after  suit  has  been 
decided  in  favor  of «....  123 

Who  bases  his  claim  upon  the  stat- 
ute of  limitations  is  not  excus- 
ed from  publishing  notice 259 

The  name  of  every,  must  appear 
on  the  entry  papers  where  an 
unincorporated  company  ap- 
plies for  patent 122 

May  sell  his  mine  and  the  pur- 
chaser's names  be  sabsUtnted 
in  application 154 

May  examine  any  and  all  p^>er8 
fUed  in  the  nature  of  a  protest.    98 

What  must  be  filed  by  an,  in  case 
of  Colorado  re-locations 175 

Patent  may  issue  to  assignee  of...    97 

When  copy  of  judgment  roll  must 
be  filed  by 6 

$600  expenditure  is  not  required 
where  placer,  bases  his  right  to 
patent  on  statute  of  limitations.  812 

Where,  fails  to  pay  for  his  tract 
for  a  time  within  which  an  ad- 
verse location  could  attach,  how 
he  oah  plK)tect  his  interests 296 

Hearing  may  be  ordered  to  deter- 
mine if,  has  complied  with  the 
law  or  is  not  entitled  to  patent, 

as  in  agricultural  cases 818 

Application  for  Patent. 

Form  of 529 

A  claimant  need  not  make  an 409 

Under  former  laws  may  be  prose- 
cuted to  final  decision  and  shall 
secure  rights  under  present  laws     7 

Fees  for  filing  an 16 

Proceedings  under  an 4 

Proceedings  under  section  2326. .      6 

How  condaoted  under  act  of  1866.  5, 18 
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Land-offioe  mles  as  to,  for  lode- 
claims 87 

Besidentsof  a  di^trlot  temporarily 
absent  may  make,  through  an 
agent 267 

An,  signed  by  one  joint  owner 
when  recognized  as  the  applica- 
tion of  all 202 

Will  remain  suspended  where  one 
of  the  co-tenants,  an  alien,  re- 
fuses to  become  naturalized 192 

Should  show  in'  material  particu- 
lars compliance  with  the  local 
and  United  States  laws 199 

The  time  or  order  of  presenting 
proof  of  compliance  is  second- 
ary to  the  proof  itself 199 

Identity  of  land  located  and  ap- 
plied for  mnst  be  shown 249 

An  abstract  of  title  is  required 
with  an 154 

The  plat  posted  on  the  claim  most 
be  a  copy  of  the  one  filed  with 
the 164 

Bx  parte  affidavits  may  be  re- 
ceived in  an 74 

Where  an  officer's  jurisdiction  ex- 
tends into  a  laud  district  he  mav 
administer  oaths  outside  such 
district  in  an 208 

How  made  by  agent 24 

Irregularly  made,  may  be  sub- 
mitted to  the  Board  of  Equita- 
able  Adjudication 198 

Cannot  embrace  several  lode- 
claims 177 

The  land  officers  are  presumed  to 
do  their  duty  as  to  an 852 

When  a  mine  is  located  in  two 
land  districts 181 

Proof  required  where  proceedings 
have  been  had  against  delin- 
quent co-owner 217 

No  person  out  of  possession  can 
niake  an 255 

Compromise  where  an,  conflicts 
with  another 140 

The  surveyor  is  not  required  to 
trace  the  course  of  a  lode  in  an.  514 

A  survey  does  not  withdraw  land 
from  sale  unless  followed  by  an.  217 

Denied  where  survey  did  not 
agree  with 83 

When,  for  uncontested  portion  of 
a  lode-claim  may  proceed 84 

When,  must  be  suspended  except 
what 40 

Where  a,  has  been  rejected,  a  se- 
cond and  adverse,  for  the 
same  ground  cannot  be  received, 
unta  when 286 

A  second,  for  land   already  ap- 
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plied  for  and  undetermined 
should  not  be  received  by  the 
local  officers 288 

Where  a  re-location  made  prior  to 
date  of,  is  the  basis  of  an  ad- 
verse daim  the  courts  must  de- 
cide   291 

When,  is  withdrawn  for  portion  in 
conflict  and  judgment  is  con- 
fessed in  court,  patent  may 
issue 204 

The  land  department  has  jurisdic- 
tion over  the  matters  of  form  ; 
the  courts  over  the  merits  of  a 
case 199 

An  examination  of  an,  should  ex- 
tend to  the  general  records  of 
the  General  Land  Office 187 

Should  not  be  indefinitely  sus- 
pended to  await  future  develop- 
ments     98 

Cannot  be  delayed  by  a  conflict- 
ing survey  already  patented....  178 

What  proof  in,  may  be  filed  after 
filinff  of  adverse  claim 40 

Defective  proof  in  an,  considered.  291 

Proceedings  in  cases  of  divided 
and  undivided  interests 92 

Bejeoted  because  notice  was  pub- 
lished without  knowledge  of 
register,  and  not  in  newspaper 
published  nearest  the  daim, 
record  title  was  defective,  and 
previous  application  covered 
the  same  premises 185 

Bejected  because  the  claim  was 
not  legally  located 119 

Bejected  because  of  insufficient 
notice 117 

Proof  required  in  an,  for  placer 
ground 42,  43 

Certain  proofs  in  an,  for  placer 
mine  called  for 180 

Proceedings  to  make,  for  several 
plaoertracts 78 

For  plaoer-daim  including  a  vein 
or  lode 9,  42 

When  a  lode  discovered  in  a  pla- 
oer-daim does  not  aiFect 812 

One,  may  embrace  827  acres  of 
placer  land 121 

For  placer-claims,  may  embrace 
several  tracts  or  locations 145 

Where  a  mill  site  is  within  land 
embraced  in  an,  for  a  plaoer- 
daim,  a  hearing  may  be  had  to 
determine  sundry  facts 222 

May  include  non-contiguous  tract 
for  miUsite 11,  44 

For  mill  site,  how  conducted 43 

For  quartz  mill  and  reduction 
wor Ju,  bow  madf 44 
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Appropriation. 

The  abandonment  of  one  party  is 
not  to  another's  benefit  without.  491 
Arbitration. 

A  question  of    mining  property 

cannot  be  submitted  to 524 

Arizona. 

Looations  in,  considered 119 

Local  officers  in,  receive  extra 
fees 16 

Timber  catting  in,  authorized  by 
act  of  Jane  8,  1878 26 

Saline  law  of  1877  does  not  apply 

to 68 

Asphalt  Deposits. 

May  be  patented 52 

Asphaltum. 

Isa  mineral 510 

Assay. 

What,  is  evidence  of  a  mineral 

▼ein 608 

Assessment. — See  Expenditure. 

Failure  to  pay  annual,  indicates 

abandonment 488,  489 

Assignees. 

Patent  may  issue  to,  of  applicant.     97 

Have  ^ame  right  as  locators 8,  4 

Assignment. 

Of  patents,  how  effected 75 

Of  coal  entry  certificate  will  be 
recognized 78 

Goal  Ifmd  rights  are  subject  to. ...     78 
Assignor. 

An,  cannot  transfer  a  greater  right 

tiian  he  possesses 188 

Association. 

Location  by,  after  May  10,  1872, 
on  veins 88,  87 

May  enter  placer-claims 9 

Application  by  an  incorporated 
and  an  unincorporated 122 

Possession  by  one  member  is  by 
the  entire 516 

Not  more  than  8,000  feet  on  a 
vein  could  be  located  by  an,  un- 
der act  of  1866 2,  19 

Proof  of  citizenship  of  an 44,  45 

An  unincorporated,  owning  sepa- 
rate placer  locations,  may  unite 
their  means,  and,  expending  the 
required  $500  at  one  point,  se- 
cure patent 180 

May  secure  patent  for  contiguoud 
placer  tracts 7 

Articles  of,  must  be  strictly  con- 
strued against  forfeiture 499 

Because  the  stock  of  an  unincor- 
porated, has  passed  to  other 
persons,  is  not  sufficient  cause 
to  exclude  an  adverse  claimant 
for  not  being  the  same  person 
who  filed  the  adverse  claim 128 
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An,  may  enter  coal  lands,  how  ..    18, 

16,  69 
May  make  entry  under  timber  and 

stone  law 66 

Assumpsit. 
When  a  partner  can  bring  an  ac- 
tion of,  or  ejectment 520 

Attorney.—^  Agent. 
A  local  officer  cannot  act  as  an... .  492 
Deputy    surveyor  cannot  act  as, 

for  claimant 68 

Form  of  power  of 584 

The  jurat  to  an  adverse  claim  can- 
not be  made  by  an 124 

Oannot  swear  to  an  adverse  claim.  218 
The  acts  of  an,  are  the  acts  of  the 

claimant  when 202 

Case  lost  through  action  of 75 

A  dishonest  or  corrupt,  will  be  de- 
barred from  practice  before  the 

Executive  Departments 215 

Besidents  of  a  district  temporarily 
absent   jnay  apply  for    patent 

through  an 267 

Bin  of  Sale.— /S^  Ganvq^anee,  Sale. 
Evidence  necessary  under  an  unre- 
corded   517 

Black  Hills  Mines. 
Locations  of,  before  Feb.  28, 1877, 

should  be  re-located 212 

When   old  locations  in  the,   are 
valid : 492 

Blind  Lodes.— i8^  Tunnd  Lodee. 
How  and  by  whom  prospected... .     90 
How,  are  possessed  and  claimed...  526 
No  surface  can  be  recovered  in  a 

suit  for  a 508 

Surface  ground  for,  may  be  recov- 
ered when 622 

An  uncertain  conveyance  of  a 495 

Board  of  Directors. — See  C&rporaUon, 
Bond. 

Surveyors  must  give 61 

Digest  of  court  decisions  relative 

to  mining 492 

Borax. 
May  be  patented  under  the  min- 
ing law 52 

Deposits  of,  may  be  patented  as 

mines 100 

Boundaries. 
Digest  of  court  decisions  relative 

to ^ 492 

Of  a  district  may  be  changed 497 

Ko  lateral,  were  often  located  in 

1865 497 

Of  lode-claim,  how  marked 34 

,  Beasonable   time  should    be   al- 
lowed to  define 5SS 

What  was  considered  a  sufficient 
marking  of  oertain 508,  522 
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Where,  are  marked,  possessioii  of 
part  is  poeseasiOD  of  whole 518 

MoHt  be  accurately  shown  by  plat 
filed  with  application  for  patent       4 

Of  au  adverse  claim,  how  shown.     40 

Of  tnuuel  location,  how  marked...     36 

Of  ground  for  tailings  must  be  de- 
fined   522 

Burden  of  Proof. 

tJpon  whom,  rests  in  agricultaral 
or  mineral  contests 67 

Is  upon  the  agriculturist  who 
seeks  to  disproye  the  surveyor's 
mineral  return 161 

In  case  of  minerals  in  California..  509 

Upon  whom,  should  rest  in  deter- 
mining character  of  land 56 

When,  should  be  upon  agricultu- 
ral claimants 824 

On  plaintiff  as  to  ore  and  continua- 
tion of  lode,  when 410 

Upon  whom  where  locator  claims 

a  full  location 611 

By-Laws. 

Form  of,  of  mining  corporation..  644 
California. 

The  grant  of  school  lands  to,  does 
not  embrace  mineral  lands 468 

The,  school  grant  is  in  the  nature 
of  afloat 101 

Mineral  lands  were  not  granted  to, 
by  act  of  March  8,  1853 8,  101 

Repeal  of  part  of  act  of  Biaroh  3, 
1863,  relative  to  surveys  in  min- 
eral regionsof 8 

The  State  cannot  make  selections 
in  lieu  of  sections  lost  because 
mineral  in  character 224 

School  sections  in,  containing  coal  840 

Penalty  for  offences  concerning 
mineral  lands  in 17,  18 

F^ublio  surveys  in,  and  Michigan 
contrasted 101 

When  a  tract  in,  contains  mineral..  509 

Possession  must  be  shown  to  sus- 
tain an  action  under  section  254, 

practice  act  of 617 

.    Parol  sale  formerly  conveyed  title 
in 518 

Act  of,  relative  to  conveyances  in  494 

Easement  law  of  1870 520 

Interpretation  of  Nevada  county 
rules  in 503 

Local  officers  in,  entitled  to  extra 
fees  wherein 16 

A  case  of  ownership  of  a  mine  and 
quartz  mill  in 625 

Sale  of  timber  lands  in... 27 

Timber  cutting  in,  authorized  by 
act  of  June  3,  1878 27 

Instructions  under  timber  and 
stone  act  of  1878 66 
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Saline  act  of  1877  does  not  apply 

to 68 

Canals. 

Bight  of  way  for,  is  granted 11 

Act  for  benefit  of,  and  ditch  own- 
ers, of  July  26,  1866.  18 

Carbonate  of  Soda. 

May  be  patented  under  the  mining 

law 52 

Caveat  Emptor. 

The  rule  of,  applies  to  sales  un- 
der execution 611,  612 

Cement  Claim. 

May  be  patented  as  a  placer-claim.  83 
Central  Pacific  Railroad  Company. 

Salt  deposits  are  excepted  from 
grants  similar  to  that  of  the 336 

Mill  site  on  a  tract  belonging  to  the.    90 

Proceedings  to  establish  non- 
mineral  character  of  certain 
lands  within  grant  to 280 

Mineral  lands  do  not  pass  to  the...  144 
Certificate  of  Location. — See  Loecttian, 
Certificate. — tiee  Expenditure. 

Of  surveyor  as  to  value  of  im- 
provements on  adverse  claim...    40 

Of  Surveyor-General  as  to  9600 
expenditure  to  be  filed  with  ap- 
phcation  for  patent 6 

Of  Surveyor-General  as  to  im- 
provements, how  made 38 

To  be  attached  to  field-notes  of 
miningsurveys 60,  61 

Of  improvements,  how  made 
when  placers  are  on  legal  sub- 
divisions   124 

Form  of,  that  no  suit  is.  Bending. .  684 

Of  clerk  of  court  as  to  litigation 
touching  a  placer-claim 48 

When  copy  of  statute  of  linuta- 
tions  must  be  filed  with  certifi- 
cate of  clerk  of  court 48 

Of  deposit^  for  survey,  when  made.    46 

Of  deposit  for  surveys  will  not 
purchase  coal  lands 342 

Of  location,  when  issued  by  the 

local  recorder 34 

Certificate  of  Stock. 

Form  of 547 

Charges.— i8««  Fees, 

For    surveys     and    publication, 

land-office  rules ....46,  46 

Charter. 

Filing  copy  of,  is  proof  of  citizen- 
ship of  a  corporation 2 

A  copy  of  the,  must  be  filed  in  ap- 
plications by  incorporated  com- 
panies   122 

China  QltLy,—8ee  KaoUne. 

Is  a  mineral 610 

Cinnabar. 

Is  found  in  rock  in  place 83 
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VeiDB  only  of  gold,  silyer,  cop- 
per and,  could  be  patented  un- 
der act  of  1866 16,  19 

Extent  of  olaim0  of,  on  veins 2 

Under  act  of  1866 r. 19 

Timber  lands  containing,  not  sub- 
ject to  sale 27,  65 

Circular   Instructions.—^     TaJtiU  of 

Contente  in  front  of  book. 
Citizen. 
And    those    who    have  declared, 
may  explore,  occupy,  and  pur- 
chase mineral  deposits 1,  18 

Mineral  lands  can  be  purchased 

by  a 81 

When  a  corporation  is  a 871 

A  foreigner  may  make  and  dispose 
of  a  location  provided  he  be- 
came a,  before  disposing  of  it.  154 
Only,  can  locate  mining-claims...  870 

How  aliens  are  naturalized 870 

Joint  location  by,  and  aliens,  how 

treated 871 

Corporation  when  deemed. 871 

Any,  may  enter  coal  lands,  how.  18,  69 
Coal  lands  worked  by,  how  treated    80 
Only  a,  or  one  who  has  declared 
his  intention,  can  purchase  tim- 
ber and  stone  lands 27 

Citizenship. 

Proof  of,  how  made 2 

Underactof  1866 19 

Land-office  roles  as  to 31,  88,  44 

Form  of  affidavit  of 584 

Agency  must  be  proved  where,  is 

evidenced  by  agent 224 

When,  cannot  be  proved  by  agent.     65 
Applicant's  affidavit  of,  must  be 
sworn  to  within  land  district...  267 

Proof  of ,  by  a  soldier 88 

If,  be  properly  alleged,  the  law  is 

complied  with 146 

Proof  of,  under  Secretary's  ruling 

of  July  29,  1876 194 

Proof  of,,  where  claimant's  father 

was  naturalized 88 

How  proved  under  timber  law  of 

1878 65 

In  coal  land  entries 18,69 

Claim. — See  Mining-Claim. 

Claimant. — See  AppUeant  for  Patent — 
AgrieuUuriU. 

ClB.y.—See  KaoUne. 

Fire,  may  be  located  and  pat- 
ented   121 

China,  is  a  mineral 510 

Clay  Pits. 

When,  constitute  a  mine 509 

Clerk  of  CoMTt.—See  Gertifleate. 

Must  attest   official  character  of 


PAcm. 
officer  not  using  a  seal  when 
hearing  is  had  before  such  offi- 
cer     49 

Coal. 
Timber  lands  containing,  are  not 

subject  to  sale .*. 27,  65 

Is  a  mineral 843 

Coal  Lands. 

Pte-emption  and  entry  of 18,  14 

Instructions  relating  to  sale  of... .     69 

Bulings  relative  to 887,  846 

Laws  of  July  1,  1864,  and  Haroh 

8,  1865 »0 

Are  excluded  as  mines  from  pre- 
emption      SO 

Only  one  deolaratoxy   statement 

for,  iji  permitted 848 

Include  every  kind  of  coal 845 

What  determines  price  of 345 

Are  mineral  lands 846 

Are  "  mines." 30 

Where  right  to,  had  attached  prior 
to  definite  location  of  railroad. .  840 
Colorado. 
Local   officers    in,  receive    extim 

fees 16 

Cannot  take  mineral  school  sec- 
Sections.., 261 

Sections  after  admission  of,  not 
known  to  contain  mineral  at 
date    of   survey,    pass   to  the 

State 261 

School    sections    in,  containing 

coal 340 

Decisions  affecting  local  rules  in.  506 
Proof  required  in,  re-looatipns....  175 
The,   law  relative  to    discovery- 
shaft  is  not  annulled  by  the  act 
of    Congress  of    January    22, 

1880 290 

A  question  of  expenditure  on  a  lo- 
cation in,  under  act  of   1880 

•considered 295 

Discovery-shaft,  how  deep,  to  se- 
cure rights  in 410 

Effect  of  failure  to  record  location 

under  laws  of 508 

A  certain  location  certificate  in,  is 

void  for  uncertainty 504 

Locations  in,  made  in  1860,  con- 
sidered   506 

Location  under  the,  act  of  Febm- 
ary  9,  1866,  recorded  after  Joly 

26,  1866 140 

Salt  springs  and  depodts  in 833 

Citizens  of,  may  out  timber 26 

Commissioner  of  the  Qenerml  Land 
Office. 
Mav     prescribe     the    maximum 
charges  for  surveys  and  pnbli* 
cation  of  notices 9 
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Procet^diugrt  after  judgtuent  roll  is 
filed  in  the  local  office  are  to  be 
certified  to  the 6 

iDHtructioDS  to  mineral  sunreyors    - 
in  States  where  the,  is  ex^jpdo 
Siirveyor-General 161 

Duty  off  on  finding  lands  to  be 
saline 29 

May  make  all  needful  rules  under 
the  coal  laws 14,  69 

To  be  notified  of  unauthorized 
timber  cutting 26 

Regulations  to  be  prescribed  by, 

under  timber  act  of  1878 28 

Commissions. 

List  of,  allowed  registers  and  re- 

ceiTers 16 

Company.— iStfe  AaMciaUon. 
Compensation. 

Should  be  paid  for  right  of  way 

oyer  mines,  etc 520 

Compromise. 

Where  two  applications  conflict...  140 
Compromise   Line. 

How  a  certain,  between  two  com- 
panies is  construed 852,  865 

Com  stock  Lode. 

Early  conveyances  of  the»  was  by 
tranafer  of  possession 516 

Status  of,  certain  claims  near 302 

Act  of  July  25,  1866,  relative  to 
Sutro  Tunnel 25 

Bights  of  A.  Sutro  for  tunnel  to, 
protected 12 

Clause  inserted  on  patents  for 
claims  on  or  near  the 98 

In  what  patents  the  Sutro  Tunnel 
clause  should  be  insert ed 225 

Hearings  may  be  had  to  determine 
facts  in  connection  with  Sutro 
Tunnel...^ 197 

The  Sutro  Tunnel  grant  includes 

lands  west  of 802 

Congress. —iS^  TMrty-eightii  dmgren. 
Contest.— iSVtf  Hearings, 

How  a,  between  miners  and  agri- 
culturist may  be  reopened 87 

As  to  character  of  land,  where  held.  10 
Contestant. 

Is  a  party  to  a  certain  contest,  for 

what  purpose 188 

Contract. — 8e€  Partnership, 

Digest  of  court  decisions  relative 
to 498 

Change  of  names  in  location  no- 
tice in  violation  of 513 

Mechanics'  lien  on  a  mine  under  a  500 

When  party  is  liable  under  a,  for 
royalty  where  option  was 
granted 500 

Abandonment  of,  how  shown,  and 
effect 416 
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Continuance. 

How  an  affidavit  for  a,  can  be- 
come a  part  of  the  record  in  a 

case 418 

Conveyance.— /8m   Abstract   of    TUie, 

Form  of 539 

Digest  of  court  decisions  relative 
to 494 

Proof  of,  in  case  of  deceased  loca- 
tor   190 

Effect  of  the,  of  a  claim  by  its  re- 
looatedname 520 

Where  names  of  locators  and 
signers  of  a,  differ,  identity  of 
persons  must  be  shown 154 

Contracts  for,  are  sufiSoient  to 
support  an  application  if  title 
was  acquired  before  patent 163 

In  early  days,  was  simply  a  trans- 
fer of  possession 516 

In  writing  is  not  necessary  to  the 
transfer  of  a  mining-olaim 523 

Beferenoe  to  a  location  certificate 
in  a,  is  equivalent  to  a  definite 
description 419 

One  member  of  a  partnership  may 
convey  his  interest  without  dis- 
solving partnership 514 

Effect  of  a  certain  second 511 

Possession  can  only  be  conveyed 
by  deed 489 

What  is  excepted  and  included  in 

a,  of  mineral  land y 510 

Co-owner. 

Proceedings  in  case  a,  fails  to  con- 
tribute his  share  of  annual  ex- 
penditure  4,  82 

Proceedings  in  case  of  delinquent.  32, 

217 

A  delinquent,  of  a  tunnel  lode ' 
may  be  proceeded  against 222 

When,  may  compel  other  co-own- 
ers to  an  accounting 440 

Copper. 

Extent  of  claims  of,  on  veins. 2 

Under  act  of  1866 19 

Is  found  in  rock  in  place 88 

Veins  only  of  gold,  silver,  cinna- 
bar, and,  could  be  patented  un- 
der act  of  1866 5,  19 

Lands  containing,  cannot  be  sold 
under  the  coal  laws 15,  69 

Timber  lands  containing,  not  sub- 
ject to  sale 27,  65 

Comer  Post. — See  Monument. 
Corporation. 

Land-office  rules  as  to  citizenship 
of  a 44 

Proof  of  citizenship  of  a 2 

When,  is  deemed  a  citizen 871 

Declaratory  statement  and  proof 
by  a,  in  coal  applications 838 
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No  act  pamed  at  the  first  session 
of  the  38th  Congjress  shall  he 
construed  as  granting  mineral 
land  to  a 13 

May  secure  patent  for  lode-claim .     87 

May  enter  placer-claims 9 

Adverse  claim  of,  how  Hwom  to...  144 

Cannot  be  hound  hyan  unauthor* 
ized  contract  by  its  board  of  di- 
rectors   492 

Such  a  contract  is  void 492 

An  overdraft  in  usual  course  of 
business  is  an  indebtedness  for 
which  a,  is  responsible 492 

A  foreign,  cannot  assert  an  ad- 
verse claim  to  unpatented 
ground 80 

In  whom  the  title  conveyed  to  a, 

is  vested 497 

Corporation  Articles. 

Form  of 643 

Corporation  Seal. 

A  deed,  without  the,  is  inadmissi- 
ble except  when 494 

Co-tenant. — See  Tenant  in  Gommon. 

Expenditure  in  the  interest  of 
one,  is  impossible 498 

When  all  but  one,  withdraw  an 
adverse  claim,  the  court  must 

decide 92 

County  Surveyors. 

Subdivision  of  sections  may  be 
made>ky 8 

May  subdivide  sections 16 

Courses. 

And  distances  give  way  when  in 

conflict  with  fixed  objects 194 

CoMTt.—See  8uU. 

Jurisdiction  of  State  and  Federal, 
in  mining  contests 500 

Decisions  of,  cannot  be  supervised 
by  the  General  Laud  Office 75 

Adverse  claimant  must  commence 
proceedings  in,  within  thirty 
days  after  filing  adverse  claim..       6 

Must  pass  upon  an  adverse  claim.       6 

Proceedings  to  be  commenced  in, 
must  be  commenced  by  the  ad- 
verse claimant 40 

What  the,  findings  must  show 
where  title  is  based  on  posses- 
sion   518 

Local    district    laws    should    be 

proved  before  the 501 

Where  all  but  one  co-tenant  with- 
drew an  adverse  claim  the,  must 

decide 92 

Decision  of,  is  binding,  and  the  de- 
feated mining  claimant  cannot 
assert  the  agricultural  character 

of  the  tract 187 

Crevice. — See  Lode, 


PAGB. 

Discovery  of  mineral-bearing,  ne- 
cessary for  a  location 34 

Cro88-Lode.— iS^  Lode, 

Rights  in  oaseof 10 

Cultivation. 
Lands  not  fit  for,  but  good  for  tim- 
ber, for  sale  in  Oalifomia,  Ore- 
fiUf   Nevada,  and   Washington 
erritory 26,  65 

Custom. — See  Local  Laws. 
Digest  of  court  decisions  respect- 
ing   497 

Where  the  terms  of  a  contract  are 

doubtful,  must  be  looked  to....  493 

Dakota. 

Black  Hills  and  other  mines  in, 

located  in  the  Indian  country 

prior  to  Feb.  28,  1878,  should 

be  re-located 212 

Timber  catting  in,  aathorized  by 

act  of  June  3,  1878 26 

Residents  of,  may  cut  timber 26 

Saline  law  of  1877  does  not  apply 

to 68 

Damages. 

By  tailings  must  be  paid  for. 522 

Date. 

Of  location,  how  determined 122 

From  what,  a  lien  attaches 500 

Declaration. — See  AUen,  Foreigner. 
Declaratory  Statement. 
For    coal    lands,  how  and  when 

filed 14,  69 

Form  of.  in  coal  applications   by 

corporations .S38 

Form  of,  in  coal  land  cases 72 

How  and  when  filed  in  coal  land 

cases 14,72 

Required  nnder  coal  laws  of  1865.     30 
Only  one,  for  coal  lands  is  al- 
lowed   343 

More  than  one  coal,  may  be  filed 

by  one  party 343 

'  The  original,  in  coal  cases  most  be 
fowarded  to  the  General  Land 

Office 341 

To  be   filed  with  an  application 

for  timber  or  stone  lands 37 

Deed. — See  Oonf>^anee. 
Is  immaterial  when  possession  is 

alone  sufficient  to  maintain  title.  516 
Entry  on  land  under  show  of  tftte 

is  good  against  no  better  title...  518 
Constructive  possession  under  a, 

is  to  what  extent 517 

Defenses. 
How,  must  be  set  np  in  answer  in 

Nevada  courts 444 

Definitions  of  the  following  Terms: 

Actoal  mining-claim 87 

Apex  or  top  of  vein 505 

Face  of  tunnel 35 
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Fahlbands fi2 

Floors 52 

Forfeiture 499 

Lands  valuable  for  minerals 824 

Lead 62 

Ledge 52 

Legislative  oompact  and  ordinary 

law 101 

Line  of  tiuinel 85 

Location 424 

Location  in  White  Pine  Oo.,  Ne- 
vada   607 

Lode 52,  88, 352,  370,  882,  400, 

452,  458,  608 

Mining-claim 511 

Mining  ground 512 

Mine 509 

Mineral  lands 511 

Minerals 809,  509 

Placer-claims 7,  515 

Quarry 509 

Bock  in  place 50,  82 

Stockwerke 52 

Top  or  apex 505 

Valuable  mineral  deposits 50,  88 

Timber,  in  railroad  act  of  July  1, 

1862 528 

A  vein  or  lode  in  the  Eureka  case.  352 

Vein  or  lode 52,  88,  870,  382,  400, 

452,  453,  508 

Work  on  a  claim 526 

Delinquent   Co-owner.— /S^  Co-^ovmer. 
Deposit.— jSm  Mineral  Deporit. 
A  place  for,  of  tailings  may  be  se- 
cured   522 

Depth. 

A  lode  may  be  followed  to  any....  508 
Deputy. 
No  person  can  act  as,  for  the  reg- 
ister   187 

Deputy  Mineral  Surveyors. 
Circular  of  November   13,  1877, 

relative  to 61 

How  appointed 45 

Instructions  as  to  appointment  of    61 
Instructions  to,  by  Commissioner 

as  Surveyor-General 161 

To  be  appointed  by  the  Surveyor- 

Gheneral 9 

Applicant  for  patent  may  employ 

any 45 

AppUcant  is  responsible  to,  for 

expenses  of  survey 308 

Cannot  act  as  attorneys  for  claim- 
ants  ^ 63 

List  of,  and  subsequent'  appoint- 
ments of,  should  be  sent  to  the 

General  Land  Office 63 

Errors  in  field-notes  must  be  cor- 
rected by 234 

Is  not  authorized  to  survey  out- 
side his  district 88 
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Must    make    survey   of   adverse 

claims 40 

Description. 

Digest  of  court  decisions  relative 
to 497 

Of  vein  claims  on  surveyed  and 
unsurveyed  lands 6 

The  legal  record  should  give  an 

accurate,  of  claims 519 

.  Of  the  claim  may  be  appended  to 
the  record  of  a  location 606 

A  patent  is  recalled  when  an  error 
in,  or  name  is  found 87 

A  certain  Colorado  location  certi- 
ficate is  void  for  uncertainty  of..  504 
Diagram. 

Bequired  to  be  posted  on  claim 
applied  for  under  act  of  1866... 5,  18 
Diamonds. 
.    Lands  producing,   are  subject  to 

the  mininglaws 88 

Digest. 

Of  court  decisions ^....  488 

Diligence. 

Adverse  claim  must  be  prosecuted 
wiUi  diligence 6,  40 

On  the  part  of  an  adverse  claimant 
is  a  question  for  the  courts  to 
decide 248 

A  question  of,  where  an  adverse 
claimant  failed  to  bring  himself 
within  the  jurisdiction  of  the 
court 279 

Must  be  used  to  secure  tunnel 
rights 8 

Bequired   of    tunnel    owners    in 

working  same 36 

Dip. 

Vein  may  be  followed  on  its... 2,  5,  19 

A  locator  may  follow  his  vein  on 
its,  when 847 

A  lode  may  be  followed  on  its,  to 
what  extent 352 

An  agreed  dividing  line,  how  fol- 
lowed on  the 352 

Discoverer. 

An  extra  claim  allowed  the,  under 
act  of  1866 2,  19 

Under  act  of  1866  was  entitled  to 

200  feet  extra 146 

Discovery.— iS00  Location— Diaoov- 
erp  Stake. 

Digest  of  court  decisions  affect- 
ing  498 

The  locator  of  an  abandoned 
mine  by  an  outfitted  partner  is 
treated  as  a  discoverer 520 

A  junior  location  cannot  extend 

over  a  senior,  when 504 

Discovery  Shaft. 

When,  marks  middle  of  vein 38 

Post  or  stake  to  mark , 34 
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A  renKonnlile  time  is  allowed  to 
Kink  a 608 

What  notice  Khonld  be  placed  at...     84 

Must  be  Kiiiik  ten  feet  nnder  Colo- 
rado laws 410 

When,  determines  middle  of  vein.     83 
Discovery  Stake. 

Erection  of.  is  sufficient  posses- 
sion when -  394 

District.—  8e6  Land  District. 

The  boundaries  of  a,  may  be 
changed 498 

It  is  not  essential  to  the  proper 
holding  of  claims  that  a,  should 
be  organized 524 

Proceedings  when  a  claim  is  not 
within  an  organized 90 

Deputy  mineral  surveyors  cannot 
survey  beyond  a 88 

At  least  one  surveyor  should  be 
appointed  for   each  mining 45 

The  President  may  establish  addi- 
tional land 12 

District  'LAv/s.—See  Local  Laws 

Efftct  of  re-h)cations  under  new...     82 

Govern  locutions,  when 82 

District  Recorder.— iSec  Recorder. 

When,  should  issue  certificate  of 
location 34 

Must  attest  copies  of  his  records. .     38 
Divided  Interest. 

Proceedings  to   secure  patent  in 

case  of  undivided  and 92 

Ditch. 

Act  concerning,  and  canals  of  July 
26,  1866 19 

Bight  of  way  for,  is  granted 11 

Bight  of  way  for,  how  secured....  620 

A  contest  between  a  hydraulic 
miner  and  the  owner  of  a 472 

Form  of  notice  for 639 

Donation  Claims 

In    Oregon    may    embrace    coal 

lands 839 

Drainage. 

Laws  for,  may  be  provided  by 
State  or  territorial  legislatures. .     1 1 

May  be  provided  for  by  local  legis- 
lature      79 

Dump. 

Lands  of  little  agricultural  value 
may  be   reserved  and  sold  for 

mining  purposes 186 

Basement. 

May  be  provided  for  by  local  legis- 

ture 11,  79 

Ejectment. 

For  entire  claim,  may  be  had 
where  claimant  has  color  of 
title 419 

Plaintiff  in,  with  proper  title, 
mast  prove  what 607 
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When  a  partner  may  sue  in  as- 
sumpsit or  for 520 

An  administrator  can  maintain,  for 

claims 524 

Eminent  Domain. 

Mines  on  the  public  lands  belong 

to  the 464 

End  Lines. 

Of  lode  claims,  must  be  parallel. ..8,  3, 

31,  33,  62,  194,  522 

Must  be  parallel.  Gircnlar  of 
September  13,  1878 62 

Limit  the  extent  of  a  vein  on  its 
downward  strike 3 

Bound  vein  limits  outside  of  side 
lines 3 

Veins  cannot  be  followed  beyond.     31 

How  made  parallel  in  overlapping 
or  triangular  claims 236 

Presumption  as  to  non-parallel, 
in  a  patent 352 

The  requirement  of  parallelism 
in,  is  merely  directory 352 

Were  implied  in  the  act  of  1866...  352 

When,  become  side  lines 347 

Of  a  certain  survey  considered...  304 

Because,  of  a  lode  claim  are  not 
parallel     does    not    aifect    the 

validity  of  a  patent 370 

Equitable  Confirmation,  Board  of. 

An   irregular  application  may  be 

submitted  to  the 4,  198 

Equity,  Court  of. 

May  protect  a  tunnel  right 526 

A  proceeding  in,  cannot  restrain 
the  prosecution  of  an  applica- 
tion for  patent 158 

A  certain  adverse  claimant's  rem- 
edy is  in  a 212 

Error. 

A  patent  is  recalled  when  an,  in 
description  or  name  is  found. ...    87 

Proceedings  when,  is  found  in  a 
patent 175 

Proceedings  when  an,  is  found  in 

surveys 100 

Escrow  Agreement. 

Form  of 541 

Estoppel. 

Is  not  an  element  of  abandon- 
ment   488 

What  deolaration  may  act  as  an...  508 
Evidence.— 8w  Affidamt—Proof-- 
Testimony. 

Penalty  for  falsely  presenting,  in 
California ^ 17 

Bequired  of  applicant  for  patent. 37,38 

Whiat,  is  needed  to  establish  title 
to  placer-claim 8 

What,  should  be  presented  by 
placer  applicant 43 

What  is,  of  prior  location 410 


INOBX. 


619 


PACK. 

Satisfactory,  of  the  agrioultoral 
character  of  land 87 

What  may  be,  to  disprove  aban- 
donment   488 

Oertain,  intended  to  disproye 
abandonment 490 

Poeaeaaion  i8jpn^ia,/^Mii6,  of  title.  516 

What  may  be,  of  title 524 

What  is  satisfactory,  of  poeaea- 
sion 618 

A  bill  of  sale  is ;  what  is,  of  a  bill 
of  sale 620 

When  a  new  book  of  record  is  ad- 
mitted  as 619 

That  a  portion  ia  not  valuable  for 
mining  purposes  does  not  affect 
mining  rights  thereon 618 

Of  poaaession  of  placer-claims, 
Hufflcient  when 8 

When  parol,  may  explain  a  descrip- 
tion    497 

When  declarations  as  to  boundary 
are  not  admissible 492 

In  connection  with  a  conveyance..  494 

Contents  of  a  deed,  how  proved..  496 

Of  existence  of  certain  IcKsal  min- 
ing rules  and  custoniH 602 

Parol,  is  admissible  in  a  suit,  when  413 

Of  title,  may  be  the  records  of  a 
mining  district 414 

Question  aa  to  general  belief  as  to 

abandonment,  ruled  out 506 

Excepting  Clause, 

In  townsite  patents  in  mining  re- 
gions  101,  188,  263 

In  patents  for  mining-claims  with- 
in townsitee 188 

In  patent  for  the  Seven-Thirty 
Lode,  Colorado 140 

In  a  certain  patent  where  locations 
cross  to  prevent  prejudice  in  a 
possible  future  contest 246 

In  placer  patent 176 

In  agricultural  patent 176 

No,  should  be  inserted  in  a  placer 
patent  where  the  placer  was  lo- 
cated prior  to  the  use  of  the  land 
for  town  purposes 282 

When  townsite,  should  not  be  in- 
serted in  patent  for  lode  claim..  328 
Execution. 

The  interest  of  a  miner  is  property 
andliable  to 498 

A  mining-claim  ia  subject  to 611 

The  rule  of  caveat  emptor  applies 

to  sales  under 612 

Executor. 

What  is  required  in  case  of  trans- 
fer by  an,  of  a  deceased  party's 

estate 190 

Exemplification. . 

Of  patents  and  papers  furnished 
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interested  parties  only 83 

Expenditure. 

Digest  of  court  decisions  relating 
to 498 

Amount  of,  governed  by  local 
laws,  how  far 

Made  prior  to  re-location  cannot  be 
claimed  by  re-locator  though  one 
several  original  owners 800 

On  re-located  mines,  by  whom 
made 161 

A  certain  Colorado  law  relative  to 
discovery  shaft  is  not  repealed 
by  the  act  of  Congress  of  Jan. 
22,  1880 290 

In  running  a  tunnel,  act  of  Feb. 
11,1875 24 

There  is  no  apecified  amount  of, 
required  on  a  tunnel  location...  121 

Effect  of,  of  $5,000  on  coal  lands 
before  entry 14,  69 

How,  affects  coal  land  entry 13 

Expenditure,  Annual. 

Form  for  proof  of 627 

When  andhowmade 35 

Act  of  March  1,  1873,  relative  U}„     28 

Act  of  June  6,  1874,  relative  to...     23 

Circular  of  March  18,  1873,  ex- 
tending  time  to  June  10,  1874,.     64 

Circular  of  June  9,  1874,  extend- 
ing time  to  Jan.  1,  1876 66 

Circular  of  March  6,  1876,  tunnel 
amendment 66 

Instructions  under  act  of  Jan.  22, 
1880 66 

Annual,  ou  vein  or  lode  claims....       4 

On  lode  claims  located  prior  to 
May  10,  1872 32 

May  be  made  from  the  surface  or 
by  tunnels 36 

May  be  made  by  an  agent 491 

On  lodes  located  prior  to  May  10, 
1872 32 

Proceedings  where  co-owners  re- 
fuse to  share 32 

To  what  extent  is  governed  by  lo- 
cal laws 24 

A  re-looation  of  abandoned  ground 
can  only  be  made  at  the  expira^ 
tion  of  year  next  succeeding  the 
one  for  which  the  last,  was  made  266 

Failure  to  pay,  or  work  a  daim, 
indicates  abandonment 488,  489 

Forfeiture  claimed  under  an  agree- 
ment involving 499 

Local  law  may  prescribe  a  larger, 
than  is  required  by  Congress....  291 

Act  of  Jan.  22,  1880,  relative  to...     24 

Construction  of  the  act  of  Jan.  22, 
1880,  as  to 276 

A  certain  question  of,  in  Colorado, 
under  the  act  of  1880,  decided.  296 
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Is  necessary  to  date  of  payment 
and  entry ;  a  pending  suit  wlU 
not  excuse 255 

A  large  expenditure  in  the  past 
does  not  excuse  the 222 

A  party  who  contributes  his  share 
of'  the  required,  can  retain  his 
interest.  The  Land  Department 
offers  no  remedy  where  a  party 
fails  to  contribute  his  share  of 
the  actual  expenditure 222 

Work  necessary  to  hold  a  claim.  871, 888 

Work  necessary  to  hold  adjoining 
claims 382 

When  a  discoverer  is  prevented 
from  making,  by  adverse  claim- 
ant, affect 894 

United  States  laws  do  not  require, 
on  placer-claims 133 

A  placer-claim  is  subject  to  re-lo- 
cation if  local  laws  which  re- 
quire, are  not  complied  with....  312 

Must  be  made  at  no  particular 
part  of  the  year 402 

Classes  of  testimony  for  proving 
value  of 421 

Certain  claims  near  Oomstook 
lode  are  not  affected  by  U.  S. 

laws  as  to 802 

Expenditure    of   Five    Hundred 
Dollars. 

Certificate  of  Surveyor-General  as 
to,  on  claim  by  claimant  or  gran- 
tor       5 

Certificate  of  Surveyor-General  as 
to 38 

Surveyor-General's  evidence  as  to.     62 

Form  of  affidavit  of 558 

How  shown,  in  the  four  classes  of 
mining-claims 182 

The  Surveyor-CJeneraT  does  not 
make  a  separate  certificate  as  to, 
it  is  endorsed  on  plat  and  field- 
notes 209 

If  the  Surveyor-General  is  not  sat- 
isfied as  to  the,  he  may  call  for 
more  proof 221 

A  hearing  may  be  had  to  deter- 
mine if  the,  has  been  made 218 

Actual,  by  the  owner  of  a  mine 
must  be  shown 259 

Boads  and  necessary  work  may  be 
included  in 298 

In  running  a  tunnel,  is  credited 
on  the  lode  or  lodes  developed..  259 

May  be  made  in  a  tunnel  partly 
owned  by  the  claimant 218 

In  estimating  the,  improvements 
made  by  owners  who  abandoned 
cannot  beindnded 241 

How  made  on  placer-claims 145 

Separate  claimants  in  a   placer- 
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mine  may  unite  their  means  and 
make  the,  at  one  point,  and  se- 
cure patent 180 

How  diown  in  placer  applica- 
tions  

Is  not  required  where  placer  ap- 
plicant bases  his  right  to  patent 

on  the  statute  of  limitations 812 

Exploration. 

Mineral  lands  are  open  to 1 

Expenses. 

In  hearings,  how  paid 46,  53 

Of  surveys,   subdivisions  of  sec- 
tions, and  publication  of  noUoe 
shall  be  paid  by  the  datmant. ...      9 
Pace  of  Tunnel. 

Definition  of SS 

The  line  of  a  tunnel  may  extend 
three  thousand  feet  from  the....      8 
Pahlband. 

Definition  of 52 

Pees. 

What  ma^  be  charged  by  local 
officers  m  land  cases 16 

What,  are  chargeable  by  local  offi- 
cers in  mining  oases 46 

Statement  of,  to  be  filed  with  local 
officers 10, 89,  46 

For  taking  testimony  at  hearings 
to  determine  character  of  land..    50 

Are  not  required  for  filing  pro- 
test, including  adverse  claims 
improperly    presented 272 

No,  are  charged  for  second  flUng 
of  adverse  claim  in  case  of  re- 
publication of  notice 272 

Statement  of,  and  charges 533 

An  adverse  claim  will  not  be  filed 
until  the,  are  paid 191 

Required  under  timber  and  stone 

law 28,  66 

Pencea. 

Are  not  required  to  mark  bound- 
aries   49S 

Pield-Notes.— <S^  Surwy^PlaL 

To  be  filed  with  an  application  for 
patent 4,  5,  37 

Surveyor-General's  oertifioate  to 
be  endorsed  on 88 

Certificate  to  be  attached  to,  of 
mining-claims 60,  61 

Bequired  expenditures,  must  be 
shown  on 132 

Errors  in,  must  be  corrected  hf 
deputy  surveyor 234 

Monuments  and,  which  control...  504 
Pield  Work. 

Land-office  rules  as  to,  for  sur- 
veys  37,  45 

Pire  Clay. 

May  be  patented 121 

Ploat. 
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The  California  school  grant  is  in 

the  nature  of  a 101 

Floors. 

Definition  of 62 

PloridA. 

Saline  aot  of  1877  does  not  apply 

to 68 

Flumes. --See  DUeh, 

Ri^ht  of  way  for,  how  seeiirecL4S8,  520 
Foreign  Corporation. 

Bights  of  a,  under  a  patent 177 

Foreigner. ~iS00  AUen—OitiBen. 
A,  may  make  and  dispose  of  a  lo- 
cation  proYiding  he  becomes  a 
dtisen  before  disposing  of  the 

same 164 

Forfeiture. 
Digest  of  oonrt  decisions  relating 

to ^ 499 

Of  tunnel  location,  how  made 86 

How  interest  of  a  tenant  in  com- 
mon is  secured. 628 

When  a  tannel  location  is  aban- 
doned there  is  a,  of  all  nndis- 

coYered  lodes 222 

Under  named  circumstances,  could 

be  preYcnted  how 605 

Forms. 

1.  Notice  of  location 527 

2.  Proof  of  labor 627 

8.  Notice  of  forfeiture 528 

4.  Of  affldaYit  of  failure  to  con- 
tribute   528 

6.  Miner's  lien 628 

6.  Application  for  surYcy 629 

7.  Application  for  patent 529 

8.  Posting  notice  and  diagram  on 
claim 680 

9.  Plat  and  notice  posted  during 
publication 681 

10.  Register's  certificate  of  post- 
mg 681 

11.  Notice  of  publication  in  news- 
papers   582 

12.  Agreement  of  publisher 682 

13.  Proof  of  publication 682 

14.  AilidaYlt  of    f  500    improYO- 
menta 588 

15.  Statements  of  fees  and  charges  588 

16.  Proof  in  absence  of  records...  688 

17.  AiBdaYitof  citizenshi]p 684 

18.  Certificate  that  no  suit  18  pend- 
ing   584 

19.  Power  of  attorney  to  apply  for 
patent 684 

20.  No  Ycins  in  placer-claim 685 

21.  Adverse  claim 685 

22.  Tunnel  daim — location  certi- 
ficate   588 

28.  Power  of  attorney  to  locate 

and  sell 688 

24.  Notice  of  right  to  water 588 
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25.  Pre-emption  of  right  of  way 
for  water 689 

26.  Mining  deed 589 

27.  Title  bond  to  mining  property.  540 

28    Escrow  agreement 541 

29.  Mining  lease 641 

80.  Incorporation  and  by-laws....  548 

81.  Stock  certificate 547 

82.  Sketch  of  minutes  of  first 
meeting 648 

Excepting  clause  in  agricultural 
patents  protecting  water  rights.  176 

Excepting  clause  in  placer  pat- 
ents    176 

Habendum  clause  in  a  patent 
where  there  is  a  probability  of 
future  contest 248 

Of  certificate  of  SurYcyor-General 
on  plat  and  field  noted  of  survey .  60, 

61 

Of  excepting  clause  in  Seven- 
Thirty  lode  patent,  Colorado....  140 

Excepting  clause  in  townfdte  pat- 
ents reutiTCto  mining-daimB...  183 

Excepting  clause  in  mining  pat- 
ents within  townsites 188 

Of  clause  in  patent  for  easement 
and  drainage! 79 

Sworn  statement  under  timber  and 
stone  act  of  1878 66 

Testimony  under  ditto 66 

Blank,  for  mineral  proof  are  not 
furnished  by  the  General  Land 
Office 60 

Of  affidavits  and  proof  in  coal 
land  entries 71,  72,73 

Coal  declaratory  statements  by 
corporations 838 

Of  clause  inserted  in  patent  for 
daims  on  or  near  the  Comstock 
Lode 98 

No  precise,  is  required  in  a  min- 
ing billof  sale 494 

Fraud.— iSM  titatute  of  FratuU, 

In  the  absence  of,  the  application 
by  one  joint  owner  is  the  appli- 
cation of  all,  and  the  legitimate 
acts  of  attorneys  are  the  acts  of 
the  daimants 202 

In  leasing  a  mine 600 

Who  may  attack  a  patent  in  case 
of 615 

How  far  the  rule  of  eofoeat  mnptor 

applies 511 

General  Land   Office. — 8w    Oom- 
misaianer. 

The  general  records  of  the,  may 
be  examined  in  connection  with 
an  application  for  patent....... rf.  187 

Cannot  notice  an  action  in  equity 
to  restrain,  further  prosecation 
of  application  for  patent 158 
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Gift. 

Because  a  bill  of  sale  is  a,  is  no 
objection  to  its  admissioa  in 

eyidence 621 

Glossary 548 

Gold. 

Extent  of  claims  of,  on  veins 2 

Lands  containing,  cannot  be  sold 
under  the  coal  law 16,  69 

Timber  lands  containing,  not  sub- 
ject to  sale 27,  66 

Veins  of,  silver,  cinnabar,  and  cop- 
per only  could  be  poitented  un- 
der act  of  1866 6,  19 

Particles  of,  in  a  tract  do  not  con* 

stitute  it  mineral  land 510 

Grants. 

What,  shall  not  include  mineral 

lands :...     18 

G3rpsum. 

Is  a  mineral 809 

Hearing.  —See  (Janteet. 

Land-offlce  rules  as  to,  to  deter- 
mine character  of  laud.....  46,  68,  67 

Any  person  may  appear  at,  to  sus- 
tain the  mineral  return 188 

How  notice  in,  should  be  prepared 
and  testimony  taken 176 

liay  be  had  to  ascertain  necessary 
facts  to  base  a  decision  upon. ...  224 

May  be  had  to  determine  amount 
of  expenditure 218 

Witnesses  cannot  be  compelled  to 
be  present  at,  claimants  may 
testify  on  their  own  behalf  at..     74 

When,  may  be  ordered  to  investi- 
gate adverse  claims 818 

Where  a  mill-site  is  within  a  pla- 
cer location,  a,  may  be  had  to 
determine  improvements,  char- 
acter of  land,  etc 222 

A,  may  be  had  to  determine  the 
facts  where  a  townsite  is  alleged 
to  contain  coal  lands 889 

May  be  had  to  determine  facts  in 
connection  with  Sutro  Tunnel.  197 

In  oontested  coal  claims. 70 

When,  is  had  under  timber  and 
stone  law  of  1878 66 

May  be  had  to  show  saline  char- 
acter of  land 68 

Heirs. 

Have  same  right  as  locators.. 8,  4 

Title  of,  in  a  certain  Oalifornia 

case 495 

Highway. 

Bights  for,  under  act  of  1866 20 

A  public,  cannot  be  an  adverse 
claim 88 

Oompensation  should  be  given  for 

a,  over  mines,  etc..... 620 

Hoisting  Works. 
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When,  are  not  the  pioperty  of  a 

mining  claimant • »...  499 

Homestead  Claim.— ^  Agricul^ 
tural  Land, 
When  recognized  in  mineral  re- 
gions  8, 12 

On  agricultural  land  is  not  de- 
feated by  placer-claim 7 

Every,  is  subject  to  water  rights.     11 
Homestead  Claimant. 
May  enter  agricultural  land  less 
than  40  acres  left  by  mineral 

survey 8 

Homestead  Entry. 
Goal  lands  cannot  be  embraced  in 

a 889 

Non-mineral  lands,  open  to 19 

What  lands  unfit  for,  are  subject 

to  entry  under  timber  law 65 

Idaho. 
Local   officers  in,   receive    extra 

fees 16 

Oitizens  of,  may  out  timber. 26 

Improvementa. — See  Expenditure, 

Only,  made  by  the  applicant  or 

his  grantors  should  be  taken  into 

oonsideration  by  the  surveyor...     60 

The  Surveyor-General  derives  his 

knowledge  of  the,  on  a  daim 

from  his  deputy 62 

Certificate  of,  how  made  when 
plaoer-elaim  embraces  legal  sub- 
division   124 

Incorporation. — See  GarpanOian. 
Certificate  of,  must  be  filed  with 
applications     by     incorporated 

companies 122 

Indian  RtBtTyaLiion,—See  lUeerwUian. 
Indian  Territory. 

Minerals  in  the,  are  reserved. 119 

Indians. 
A  party  driven  away  by,  does  not 

abandon 488 

Only  Black  Hills  locations  made 

after  cession  by,  are  valid 492 

Injunction. 

When  an,  may  be  granted 499 

Instructions.—  Far  lAat  of  Gireulare 

eee  Table  of  OcnUtUe, 
Intention. 
Enters  into  the  question  of  aban- 
donment   488 

The  queation  of,  is  not  involved 

in  forfeiture 499 

Intersecting  Lodes.—  See  Lode. 

Eights  in  case  of 10 

Intimidation. 
Where  discoverer  is  prevented  by, 
from  doing  necessary  work,  ef- 
fect of 89 

Iron  Claims. 
May  be  patented 124,  184 
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Locfition  of,  how  regulated 124 

Joint  Entry. 

Parties  owning  contigaone  placer 

tracts  may  secure  patent  by 7 

Cannot  be  made  of  placer  traots 
at  widti  distances  apart  or  iu  sep- 
arate diHtricts 78 

Joint  Location.  • 

May  be  made  by  an  association...    88 
Joint  Owner. 

When  an  application   by  one,  is 

the  application  of  all 202 

Judgment. 

A  common  law,  may  be  giyen  fur 
surface  and  the  right  to  follow 

the  lode 508 

Proceedings    where,   shows    that 

neither  party  has  title 25 

Judgment  Roll. 

Copy  of,  to  be  filed  with  the  Beg- 

. inter  of  the  hind  office,  when... .       6 
A  copy  of  a  certain,  may  tend  to 

disprove  abandonment 488 

Jurat. — See  AdiMrae  Glaim. 

To  the  adverse  claim,  how  made..  124 
Jurisdiction. 

Couoent  cannot  give 163 

Of  State  and  Federal  courts  in 

mining  contests 500 

The  courts  have,  over  the  ques- 
tion of  diligence  on  the  part  of 

an  adverse  claimant 248 

The,  of  the  Laud  Department  and 
the  courts  iu  applications  con- 
sidered   199 

Of    local    officers  over    adverse 

claims 98 

Where  an  officer's,  extends  within 
A  land  district,  he'  may  adminis- 
ter oaths  outside  the  district  m 

applications  for  patent 208 

Jury. 

A  certain  question  of  abandon- 
ment was  properly  left  to  the.. .  489 
The  verdict    of    a   certain,   has 
special  weight  in  the  question 

of  abandonment 490,  524 

Kaoline.— /S»  Clay. 

May  be  patented  as  a  mineral 176 

Kansas. 
Mineral  lands  in,  excepted  from 

mining  laws 24 

Labor. — Hee  E^pendUure. 
Land  Adjoining. 
To  be  sold  subject  to  miner's  right 
to  follow  vein  on  its  dips,  an- 

glen,  and  variations 5 

Land  District. 
The  President  may  establish  addi- 
tional      12 

Any    officer   having    jurisdiction 
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within  a,  may  hear  testimony 
in  contests,  eto 10 

Adverse  claim  rejected  because 
not  sworn  to  within  the 97 

Patent  proceedings  where  a  claim 
is  in  more  than  one 181 

Where  an  officer's  jurisdiction  ex- 
tends into  a,  he  may  administer 
oaths  outside  such,  in  applica- 
tions for  patent 208 

Newspaper  in  a,  when  designated 
for  all  publications 10 

Affidavit  how  verified  in  a 10 

When    affidavit    of     citizenship 

must  be  sworn  to  within 267 

Land  Office.    • 

Papers  filed  in  the,  cannot  be  re- 
moved therefrom 98 

Land    Officer.— ^800   Beffieter—Be- 

eeiver. 
Laws. — See  Aet  of  Gangress. 

Part  1 1 

Distinction  between  an  ordinary 

and  a  legislative  compact 101 

Lead.— ^8m  Lode, 

Definition  of 52 

Extent  of  claims  of,  on  veins 2 

Lead. 

Depoeito  of,  may  be  patented 2 

Leadville. 

Consideration    of    a  patent    for 

placer  claims  in 424 

Lease. 

Public  mineral  lauds  cannot  be 
leased^ 79 

Entry  on  land  under  a,  is  good 
against  no  better  title 518 

Consideration  of  a  fraudulent 500 

Where  party  under  a,  is  liable  for 

royal^ 500 

Ledge. 

Definition  of 52 

How  the  term,  in  a  deed,  is  to  be 

construed 497 

Legal  Subdivision. 

A  ten-acre  tract  is  a,  in  the  min- 
ing regions 7,  41 

When  placer-claims,  are  located 
and  sold  by 7,  41 

Who  makes  certificate  of  improve- 
mento  when  placer  claims  em- 
brace   124* 

A  quartz  claim  cannot  be  bought 
by 189 

Mineral  lands  in  oertein  Slates  are 
sold  by 23,  24 

Placer  claims  on,  need  not  be  sur- 
veyed        8 

Coal  entries  must  be  by 13,  69 

Timber  and  stone  lands  are  pur- 
ohasedby 27 
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Legislative  Compact. 

Distinction  between  an  ordinary 

law  and  a 101 

Legislature. 

The  local,  may  proride  for  ease- 
ment and  drainage  of  mines....     79 

District  laws  recognized  by  the 
courts  have  the  effect  of  laws 
pBsseQ  oy  a...........  •....i....  ....  ovi x 

Of  any  State  or  Territory  may  pro- 
vide rules  for  developing  mining 

claims 11 

Length.  —See  Looatian, 

Of  claims  on  veins  or  lodes,  how 
governed 2,  83 

Of  claims  ander  Act  of  1866 2,  20 

Letters. 

Sent  to  local  officers  are  govern- 
ment property *.     99 

Liens. 

Digest  of  court  decisions  relating 
to 500 

Is  not  impaired  by  mining  laws..       9 

Are  strengthened  by  patent 82 

For  what  a  lien  may  be  secured  on 
a  mine  in  Utah 488 

May  be  had  for  building  a  shop...  500 

From  what  time  a,  attaches 500 

Form  of  miner's 528 

Limestone. 

May  be  patented  under  the  mining 
laws 176 

Is  a  mineral  within  the  meaning 

of  the  mining  acts 809 

Lime  Works. 

When,  are  not  a  mine 509 

Line  of  Tunnel. 

What  is  prospecting  on  forbid- 
den      35 

Local    OStct.—See  Land  Office— 
Begister. 

Letters  and  record  of  letters  in  the, 

are  government  property 99 

Local  Laws. 

Origin  of  mineral  laws  and  cus-   ^ 
toms  stated 472 

Digest  of  court  decisions  relative 
to 500 

Qovem  locations  made  prior  to 
July  26,  1866 249 

Miners  may  make,  sabjeot  to  cer- 
tain requirements 8 

Mineral  aeposits  to  be  occupied 
and  purchased  according  to,  not 
in  conflict  with  the  United 
States  laws. 2 

Limit  of  width  of  vein  or  lode 
claims  by 2 

Claims  located  prior  to  May  10, 
1872,  are  governed  by,  and  Uni- 
ted States  laws  in  force  at  date 
of  location .      2 
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Oovem  width  of  surface  within 
certain  limits 88 

Govern  manner  of  recording, 
amount  of  work,  etc 84 

Claim  to*  be  improved  according 
to 5,  19 

Diagram  under  Act  of  1666,  to 
conform  to 5,  19 

Power  of  miners  to  limit  lode 
claims 870 

Must  be  in  force — a  question  of 
fact 370,  381 

Record  of  claim  is  only  necessary 
when,  require  it 371,  382 

Length  and  width  of  lode-dUims, 
how  affected  by 381 

Must  not  conflict  with  United 
States  laws 381 

As  to  ditch  and  staking  of  claim 
must  be  complied  with 504 

Locations  that  do  not  oonf  onm  to 
the,  are  void 288 

Because  the  majority  in  a  district 
disregard  the,  is  not  evidence 
that  they  have  become  a  dead 
letter 283 

Possession  as  regulated  by 516 

Extent  of  possession  in  absence  of.  617 

Constructive  possession  may  be 
shown  how 517 

Limit  the  extent  of  ground  in  a  lo- 
cation   506 

Construction  of,  as  to  extent  of 
surface 507 

Are  not  the  best  evidence  of  the 
priority  or  extent  of  a  party's 
actual  possession 418 

Application  should  show  compli- 
ance with 199 

In  the  absence  of  allegations  to  the 
contrary,  a  locator  is  presumed 
to  have  complied  with  the,  be- 
fore recording  his  claim 209 

Adverse  claimants  need  not  show 
affirmatively  that  they  have  com- 
plied with  the 138 

Prima  fade  evidence  that  a  ledge 
was  discovered  in  a  location  as 
required  by  the 211 

A  record  is  kept  only  when  pre- 
scribed by  the 519 

Where  bounds  are  marked,  posses, 
sion  of  part  gives  possession  of 
whole,  though  lociUion  be  con- 
trary to  the 516 

May  grant  right  of  way  of  mines, 
etc 590 

When  failure  to  comply  with,  is 
abandonment. 490 

Effect  of,  on  forfeiture 499 

Govern  the  number  of  lodes  one 
person  can  own 9Q 
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The  statate  of  limitation  forms 
part  of  the,  goyeming  claims...  445 

The  Act  of  Congress  of  Jannaiy 
22,  1880,  does  not  repeal  the, 
relatiye  to  expenditures,  work, 
etc.,  not  in  conflict  therewith...  290 

May  prescribe  larger  expenditures 
than  the  laws  of  Congress 291 

Effect  of,  on  annual  expenditore 
under  the  Act  of  1880 295 

A  certain  Colorado  law  relative  to 
expenditure  is  not  repealed  by 
the  Congressional  Act  of  Jan. 
22,1880 290 

Where  district  laws  are  repugnant 
to  territorial  laws,  authority 
therefor  must  be  shown 78 

Of  Eureka  Biining  District,  Ne- 
vada, considered 861 

Width  of  locations  under  Montana 
law  of  1864 194 

Construction  of  certain,  as  to  two 
days'  work 526 

When  a  location  dated  after  July 
26,  1866,  was  properly  made  un- 
der the 140 

Cannot  restrict  placer-claims  to 
less  than  20  acres 42 

Alone  govern  annual  expenditure 
on  placer-claims 138 

A  placer-claim  is  subject  to  reloca- 
tion if,  which  require  annual  ex- 
penditure are  not  complied  with  812 

Water  rights  acknowledged  by,  are 
protected 11 

Proof  required  in  absence  of  dis- 
trictlaws 115 

Need  not  be  adopted  to  properly 
hold  mining  claims 524 

Local  Jtults,—J3ee  Local  Lctws. 

Location. — See  Mimpg  Claim, 

Digest  of  court  decisions  affeeting  508 

Definition  of 424 

What  is  included  in  a,  on  a  vein  or 

lode 3,  88 

The  requirements  of  a  valid,   on 

veins  or  lodes 8,  4 

Of  claims  on  veins  or  lodes,  how 

ffovemed 2 

Miners'  laws  govern,  how  far 2,  8, 

18,  84 

Is  governed  by  district  laws,  when.     82 

Must  be  distinctly  marked. 84 

Must  contain  what 34 

Surface  of  another,  cannot  be  en- 
tered upon 81 

A  failure  to  make  and  record  a,  ac- 
cord] ng  to  law,  will  defeat  the 

claim 58,  59 

Ixxsal  law  requirements  must  be 
strictly  complied  with 501 
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Every,  which  does  not  conform  to 
the  district  laws  is  invalid 283 

Where  a,  is  illegal  and  void,  the 
subsequent  proceedings,  even  if 
in  due  form,  are  invaud 285 

How  to  be  marked 871,882 

Bight  of,  subsequent  locator  to 
object 371,  382 

The  difference  between  a,  under 
acts  of  1866  and  1872 512 

Notice  of,  should  contain  what. ...  515 

Erection  of  discovery  stake  is  suf- 
ficient possession,  when 394 

Is  invahd  when  not  properly 
marked 60 

Survey  must  show  lines  of  origi- 
nal  58,  330 

Must  be  properly  marked  or  sur- 
vey must  be  declined 330 

The  official  survey  must  be  made  . 
subsequent  to 62 

A  siirvey  should  be  made  accord- 
ing to  the,  and  only  the  appli- 
cant can  appeal  from  the  appro- 
val or  disapproval  of  a  survey...  300 

Survey  of  a  mine  before,  cannot 
be  tiie  official  survey 248 

The  survey  of  a,  not  made  in  ac- 
cordance with  the  district  laws 
should  be  refused 302 

Effect  of  obliteration  of  marks....  882 

What  are  prerequisites  to 410 

What  notice  of,  will  protect  a 
claim .- 395 

Must  be  distinctly  marked  upon 
the  ground 259 

Every,  under  the  act  of  1872  must 
be  accurately  described 146 

What  must  be  shown  in  the  record 
of  a 371 

The  record  of  a,  must  contain  a  de- 
scription that  will  identify  tbe 
claim 259 

Prior,  takes  ore  at  point  of  inter- 
section and  the  union  of  two  lo- 
cations       10 

Right  of  way  of  subsequent, 
uurough  intersection 10 

Only  one  vein  can  be  the  basis  of 
a 276 

Must  be  made  lengthwise  on  a 
vein 277 

A,  should  be  made  along  tiie  course 
of  the  vein 347 

Effect  of  making  a,  across  the  lode.  347 

The  form  of  a  lode  must  be  sub- 
stantially a  parallelogram 276 

Prima  fade  evidence  that  a  ledge 
was  discovered  as  required  by 
the  local  laws 211 

Cannot  be  made  until  discovery  of 
a  vein  or  lode 2 
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Ayalid,  oreateB  Tested  rights 511 

Discovery  of  vein  after,  effect  of...  371 

Discovery  of  miueral  after,  effect 
of 611 

Validity  of,  is  not  in  question, 
when 523 

Date  of,  how  determined. 123 

The,  privilege  is  in  the  nature  of  a 
pre-emption 444 

Adoption  of  local  la ws  af t er 602 

Conveyance  of  a  lode  owned  under 
more  than  one 495 

Senior  patent  on  a  junior 614 

How  the  doctrine  of  relation  af- 
fects a  patent  in  case  of  an 
earlier 352 

With  names  of  other  parties  than 
in  the  original 620 

Where  one,  crosses  another,  the 
patents  issued  should  not  preju- 
dice a  future  contest.. 246 

Identity  of  claim  applied  for  with 
the  tract  embraced  in  the,  moat 
be  shown 249 

Parol  evidence  may  define  the 
tract  embraced  in  a 163 

What  the,  of  a  lode-olaim  carries 
with  it 400 

When  junior,  has  apex,  senior  on 
dip  will  hold 410 

What  is  evidence  of  prior 410 

Made  prior  to  May  10, 1872,  rights 
under 516 

Expenditure  is  reckoned  on  the 
calendar  year  succeeding  the 
year  during  which,  is  made 65 

When  a  trespasser  cannot  allege 
defect  in  an  adverse 396 

What  possession  is  required  be- 
fore discovery  of  mineral 399 

A  trespasser  can  acquire  no  rights 
by  a 626 

On  line  of  tunnel  invalid,  when.  .3,  36 

Cannot  be  made  in  behalf  of  Min- 
ers' Poor  Fund 80 

In  Arizona,  how  made — subject 
considered 119 

Under  Colorado  act  of  February 
9,  1866,  recorded  after  July  26, 
1866 140 

In  Montana  is  valid  only  after  one 
wall  is  found 498 

In  New  Mexico,  how  made 76 

A  certain,  in  Ophir  District,  Utah, 
is  not  void  for  uncertainty 168 

Miners  contesting  agriculturists 
may  be  confined  to  original 100 

Within  a  military  reservation  can- 
not be  sustained 269 

Of  mill  site,  how  made 48 

Of  iron  claims, how  regulated....  124 

KightB  of  a  discoverer  in  a 498 
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Of  a  vein  more  than  fifteen  hun- 
dred feet  long 117 

The  surface  grounds  within  the 
lines  of  a,  is  exclusively  the 
property  of  the  locator 178 

May  be  made  by  an  agent 491 

Made  in  the  name  of  a  principal, 
cannot  be  claimed  by  an  agent.  491 

By  an  alien,  also  by  an  alien  and 
citizen 371 

A  foreigner  may  make  and  dispose 
of  a,  provided  he  became  a  citi- 
zen before  disposing  of  it 154 

Application  rejected  becaose,  was 
not  legally  made 119 

Literal  boundaries  were  not  al- 
ways given  in  the  eariy 497 

Consideration  of  a,  alleged  to  be 
void  for  uncertainty 194 

Under  act  of  1866,  how  made 219 

Only  one,  can  be  made  on  one  Tein 
under  act  of  1866 2 

The,  of  claims  prior  to  July  26, 
1866,  is  goyemed  by  the  local 
laws  in  force  at  the  time 249 

Extent  of  placer 42 

Of  placer-claims,  how  regulated...  145 

Of  a  plaoer-daim  may  be  made 

joinUy 515 

Location  Certificate. 

When  issued  by  recorder  of  dis- 
trict      34 

Beference  to,  in  a  conveyance  is 
equiyalent  to  a  definite  descrip- 
tion   419 

Defective,  may  be  amended,  when  410 

Conflicting  evidence  as  to  original 

location 410 

Location  Notice. — See  NaUce. 

Form  of 527 

Proceedings  where  names  were  in- 
serted in  the,  without  ownor^s 
consent 219 

Where  names  in  the,  and  a  oon- 
yeyance  differ,  identity  of  per- 
sons must  be  shown 154 

A  copy  of  the,  should  accompany 
Uie  re<^uest  for  a  aorvey,  an  ir- 
regularity in  filing  considered...  221 

Copies  of  conyeyanoes  or  an  ab- 
stract of  title  and  copy  of, 
should  be  filed  with  an  adverse 
claim 123 

Consideration  of  a  somewhat  in- 
definite   199 

Changes  in  a  certain,  did  not  show 
abandonment 488 

The  Prince  of  Wales  daim  is  not 
yoid  for  uncertainty 163 

Should  not  be  held  to  technical 
accuracy 16S 

Of  lode-claim,  should  contain  what    S4 
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When,  may  be  filed  in  case  of  eon> 
flioting  BTirreys 68 

Is  not  required  where  a  tunnel  is 
ran  for  the  purpose  only  of  de- 
veloping known  veins 801 

Locator. 

Need  not  be  first  discoverer 882 

Distinction  betweeh  purchaser 
and 419 

Purchaser  of  a  claim  may  ooonpy 
different  position  from 419 

Ghange  of  name  of ,  on  notice 518 

Thenghtsof  a 8,  492 

A  woman  may  be  a 221 

In  the  absence  of  allegations  to 
the  contrary,  a,  is  presumed  to 
have  complied  with  the  local 
laws 209 

First,  of  mines  cannot  freely  dam- 
age property  by  their  tailings...  522 

A  senior,  waves  his  priority  by  fail- 
ure to  adverse  a  junior  locator's 
application 852 

Only  200  feet  could  be  taken  by 
each,  under  the  act  of  1866  un- 
less he  were  discoverer 146 

Proof  of  transfer  of  title  in  case 

of  deceased 190 

Lode.— iS^«  Vein, 

Definition  of  a 62,  852,  870,  400, 

452,  453,  508,  509 

How  located,  after  May  10, 1872..  18,  88 

Distinction  between  a,  and  placer.  515 

The  mining  law  contemplates 
every  form  of 82 

A,  may  be  followed  on  its  dip,  to 
what  extent 852 

Comparison  of  the  acts  of  1866 
and  1872  as  to 352 

Length  and  width  of  claims  on 
veins  or 2,  18 

When  a,  is  in  place 458 

When  a,  is  such  within  the  law...  458, 

454 

When  ore  is  not  in  a,  within  the 
Uw 458,  454 

Rights  where  one,  interaects  an- 
other      10 

How  far  a,  maybe  followed 505 

A  location  of  a  lode-claim  requires 
a  piece  of  land  and  the 506 

Oldeist  location  takes,  at  and  below 
union 10 

Any,  within  location  belongs  to 
daimant,  to  what  extent 505 

Toporapexof,  defined 505 

Where  apex  is  in  junior  location, 
effect  on  senior  location 410 

Cannot  be  followed  beyond  end 
lines 81 

How  followed  under  locations 
made  pxiorlo  May  10,  1872 515 
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Surface  ground  and,  are  not  inde- 
pendent grants 522 

Is  the  principal  object  sought  in  a 
claim 522 

The  location  must  be  on  one  vein 
and,  but  one,  can  be  the  basis  of 
a  location 276 

Existence  of,  in  a  claim  is  a  ques- 
tiouof  fact 400 

Discovery  of,  is  necessary  to  se- 
cure rights 370,  882 

Discovery  of,  after  location,  effect 
of 870,  882 

Bight  to  other  veins  than  those 
discovered 871,  882 

Work  necessary  to  hold  a  claim . .  871, 

888 

To  claim  a  full  location  a,  must  be 
shown 511 

Effect  of  discovery  of,  after  loca- 
tion   870 

Changing  course  of,  after  location.  512 

When  the,  leaves  the  side  lines  of 
a  patented  claim 514 

Cannot  be  followed  beyond  side 
lines 514 

Where  surface  rights  do  not  con- 
flict, the  possibility  of  a  future 
union  of  one,  with  another 
shon  Id  not  delay  patent 93 

Opened  at  different  points,  may 
furnish  a  question  of  actual  and 
constructive  possession 5 16 

Location  of  a,  more  than  fifteen 
hundred  feet  long .\...  117 

What  is  the  middle  point  of  a 281 

The  middle  of  a,  must  be  ascer- 
tained by  actual  development..  276 

Patents  for,  issued  prior  to  May 
10,  1872,  how  enlarged 82 

Land-office  rules  as  to  a,  in  a 
plaoer-daim 41 

A  placer-claim  and  non-contig- 
uous, cannot  be  embraced  in  one 
application 286 

When  a  lode  discovered  within  a 
placer-claim  does  not  affect  ap- 
plication for  placer  patent. 812 

A,  benefited  by  a  tunnel  owned 
by  the  lode  claimant,  received 
credit  for  the  tunnel  expenditure  259 

Proceedings  when  a,  is  discovered 
inatunnel 261 

Law  of  July  26,  1866,  relative  to, 
and  water  rights 18 

Only  one,  could  be  patented  with 
an  application  under  act  of  1 866 . 5,  19 
Lode  Claim. 

Locator's  rights  in  a 3 

Description  of,  how  made  on  sur- 
veyed and  on  unsurveyed  land..      6 

Iiength  and  width  of,  how  regulated  881 
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Void  as  to  excess  of  width  allowed 
bylaw • 881 

Work  neoessary  to  hold  adjoining 
claims 388 

Most  not  be  recorded  until  when..     84 

Should  have  monument  at  each 
comer 84 

Status  of,  located  prior  to  May  10, 
1872 ^ 81,82 

End  lines  of,  must  be  pftrallel 62 

Because  end  lines  of  a,  are  not 
parallel  does  not  inyalidate 
patent 870 

Application  for  patent  for,  how 
made 87,  88 

When  application  for  patent  for 
uncontested  portion  of  a,  may 
proceed 84 

Several,  cannot  be  embraced  in 
one  application  except  for  pla- 
cer-claims   177 

How  paid  for 89 

Cannot  be  bought  by  legal  subdi- 
visions   189 

Payment  may  be  made  by  several 
parties  who  are  shown  on  the 
judgment  roll  to  own  a 6 

What  patent  for  a,  carries  with  it  400 

Patent  for,  how  obtained 4 

Application  for  patent  for,  how 
presented 4 

Width  of,  in  Montana,located  un- 
der Territorial  law  of  1864 194 

Located  and  held  prior  to  town- 
site  occupancy  may  be  patented 
without  townsite  reservation. ...  828 

Discovered  in  a  tunnel,  how  lo- 
cated  3,  86 

Within  placer-claim,  how  treated.  42,  91 

Within  a  placer-daim  may  be  ex- 
cluded from  the  survey  of  such 
placer 287 

Non-mineral  <diaracter  of  miUsite 

abutting  on,  may  be  shown 298 

Louisiana. 

Saline  act  of  1877  does  not  apply 

to 68 

Machinery. 

Extracted  ore  and,  may  be  re- 
moved  from     an    abandoned 

mine 192 

MaUs. 

An  adverse  claimant  who  trusts  to 
the  United  States,  for  filing 
claim  or  commencing  suit,  must 
abide  the  consequences  if  de- 
lay ensues 214 

Manufacturing. 

Water  rights  for,  are  protected. ..      11 
Marble. 

May  be  patented  under  the  min- 
ing laws.. 176 
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Mexican  Grants. 

Minerals  within  unooiiiirmed,how 

treated 308 

Mica. 

Valuable  deposits  of,  may  be  pat- 
ented   182 

Michigan. 

Mineral  lands  in,  to  be  sold  by  le- 
gal subdivisions 18,  23 

Safinesand  minerals  are  not  re- 
served in  school  sections  in 521 

Public  surveys  in  Oalifomia  and, 

contrasted 101 

Middle  of  the  Vein. 

Extent  of  claim  on  each  side  of. ..2,  38 

How  determined 83 

Location  of  surface  ground  on 
either  side  of 33 

Must  be  ascertained  by  actual  de- 
velopment   276 

Middle  Point. 

What  is  the,  of  a  vein 281 

Military  Reservation. — See  Beeer- 
vaUon. 

What  mineral  lands  may  and  may 

not  be  included  in  a 810 

MUl. 

A  case  of  ownership  of  a 525 

Mill  Site. 

Non-mineral  land  may  be  em- 
braced in  a 11 

How  patented 11 

Land  Office  rules  relative  to 43 

Must  be  on  non-mineral  land 88 

May  be  located  and  should  be  re- 
oorded 178 

Owners  of  a,  are  entitled  to  the 
timber  growing  thereon 178 

The  $500  expenditure  upon  a, 
must  be  shown  on  plat  and  field 
notes 132 

On  a  section  belonging  to  a  rail- 
road       90 

Where  a,  is  within  a  placer  loca- 
tion, a  hearing  may  be  ordered 
to  determine  sundry  facts 222 

Non-mineral  character  of,  abutting 
on  a  lode-claim  may  be  shown..  298 
Mines. 

Mining  claims  distinguished  from.  468 

Distinguished  from  quarries 509 

Coal  lands  are  exduded  from  prs- 
emptionas SO 

Lands  containing,  are  not  subject 

to  pre-emption 16 

Mineral. 

Digest  of  coiurt  decisions  as  to 
what  is 509 

Definition  of 62,  809 

Alum  is  a 52 

Asphaltumis  a 62 

Borax  is  a 52, 100 
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Oarbonate  of  soda  is  a. 52 

Cement,  auriferous,  is  a. 88 

Cinnabar  is  a 2 

Coal  is  a 843 

Copper  is  a 2 

Fireclay  is  a 121 

Gold  isa 2 

Gypsum  is  a 809 

Iron  isa 124,  134 

Kaolin  is  a 176 

Leadisa. 2 

Limestone  is  a 309 

Marbleis  a 176 

Mioaisa 182 

Nitrate  of  soda  is  a 52 

Petroleam  is  a 160 

Bolt  isa 386 

Slate  is  a 143 

Sulphur  is  a 230 

Sulphur  springs  are  not 75 

Tin  isa 2 

Umber  is  a 161 

All,  pass  with  a  oonveyanoe 495 

Decision  respecting,  in  a  certain 

deed 494 

Separate  titles  to  the  surface  and 

the,  may  exist 624 

Is  not  reserved  in  Michigan  sdiool 

sections 521 

It  is  a  trespass  to  extract,  from 

private  lands 525 

Mineral  Deposits. 
All  valuable,  are  free  to  explora- 
tion and  purchase 1 

Definition  of  valuable 52,  88,  809 

Mineral  Entries. 
Consecutive  series  of,  to  be  con- 
tinued by  local  officers 89 

Mineral  Lands. 
Digest  of  court  decisions  relative 

to 610 

Definition  of 824 

Are  open  to  exploration,  occupa- 
tion, and  purchase 1,  81 

Are  reserved  from  sale 1,  2 

Open  to  purchase  by  citi£ens...l,  2,  18 

Surveys  are  extended  over. 16 

What  grants  not  to  include 18 

Penalty  for  offenses  concerning, 

in  California 17 

Were  not  granted  to  California  by 

act  of  Maroh8,  1868 101 

In  the  Indian  Territory  are  re- 
served   119 

Cannot   be    embraced  in    Sioux 

Half-Breed  Scrip  locations. 187 

Cannot  be  leased 79 

Are  only  subject  to  looation  under 
the  mining  law  without  refer- 
ence to  their  value  for  townsite 

purposes 234 

Whether  tcaots  are  agriooltnral  or, 
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is  a  question  of  fact,  irrespec- 
tive of  how  they  have  hitherto 
been  sold 268 

When  unsurveyed  lands  cannot 
be  presumed 324 

When  lands  are  designated,  burden 
of  proof  should  be  upon  agricul- 
tuz«l  claimants 324 

Revocation  of,  wiUidrawal  of  al- 
leged     56 

Certain  States  excepted  from  min- 
inglaws 18,  28,  24 

What  may,  and  may  not,  be  in- 
cluded in  a  military  reservation.  810 

Do  not  pass  to  the  Central  Pac. 
B.R.  Co 144 

Within  unconfirmed  Spanish  or 
Mexican  grants,  how  treated....  808 

Coal  lands  are 843 

Mineral  Return. 

Where  land  is  in  the  neighborhood 
of  valuable  mines,  only  clear 
and  positive  proof  can  overcome 

the  mineral  return  thereof 274 

Mineral  Rights. 

When  town  lots  are  subject  to 16 

Miner's  Lien. — See  Lien, 

Form  of 528 

Miner's    Relief    and   Territorial 
Poor  Fund. 

Locations  cannot  be  made  for  the.     80 
Mining  Claim. — See  LooaUon, 

Deflnitionof 424 

How  designated  by  Surveyor-Gen- 
eral      39 

Must  be  plainly  defined 492 

Must  be  defined  as  to  limits,  then 
possession  of  part  is  possession 
of  the  whole 516 

May  include  one  or  several  loca- 
tions   424 

In  an  action  for  ejectment  for  un- 
divided interest  what  is  not  in 
question ;, 528 

Actual  possession  is  not  necessary 
to  protect  a  valid 402 

Digest  of  court  decisions  relating 
to 611 

Is  recognized  as  legal  estates  of 
freehold 524 

Extent  to  which,  is  treated  as  real 
estate 419 

Effect  on  title  to,  of  a  bond ; 
rights  under,  Ac 492 

Definition  of  an  actual 87 

Distinguished  from  mines 468 

A  miner  is  not  obliged  to  purchase 
his 528 

Patent  proceedings  where  the,  is 
in  two  land  dis&icts 181 

Patent  may  be  secured  for  more 
than  one 90 
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"Poeaeaaory  actions  in  courts  con- 
cerning     16 

Does  not,  if  known  to  exist,  pass 
with  an  agricaltnnd  patent — 
how  protected 121 

Proceedings  when  a,  is  not  within 
an  organized  district. 90 

What  most  be  shown  to  justify 
taJking  land  in  another's  posses- 
sion    519 

Overseer  in  Uti^  may  have  lien 
on,  when 488 

Town  lots  subject  to 16 

A  forfeited,  cannot  be  held  by 
Montana 492 

Status  of,  in  Alaska 122 

A  tailings  claim  is  analogous  to...  522 

A  tunnel  location  is  a 818 

What  timber  on  a,  may  be  out....     28 

Cannot  be  bought  under  timber 

and  stone  law 27 

Mining  Districts.— ^Sea  DiiMeU-- 
Local  LanM. 

Mining  deposits  to  be  occupied  and 
purchased  according  to  laws  of.     2 
Mining  Ground. 

Meaning  of  term 512 

Mining  Titles. 

Suits  not   affected    by    title    in 

United  States. 16 

.  Minnesota. 

Mineral  lands  in,  to  be  sold  by 

legal  subdivisions 18,  28 

Minority. 

Of  adverse  claimant  considered....  116 
Misdescription. 

In  a  location  notice 513 

Mississippi. 

Saline  act  of  1877  does  not  apply 

to 68 

Missouri. 

Mineral  lands  in,  excepted  from 
mining  laws 24 

Saline  landsin 521 

Montana. 

Local  officers  in,  receive  extra  fees    16 

Beddents  of,  may  cut  timber 26 

Width  of  lode-claims  in,  located 
under  the  Territorial  act  of  Deo. 
26,  1864 194 

Proper  construction  of  a,  law 
about  width  of  surface 607 

Locations  in,  are  valid  only  after 
one  wall  is  found 498 

Gannot  claim  a  forfeited  location.  492 

Timber  cutting  in,  authorized  by 
act  of  Junes,  1878 26 

Saline  law  of  1877  does  not  apply 

to 68 

Monuments. 

What,  are  sufficient  to  mark  a  lo- 
cation   508 
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What  side  line  posts  will  define  a 
location 505 

And  field-notes,  which  control 504 

Must  be  kept  in  position 504 

When  found  to  conflict  with  re- 
cord, which  governs 504 

A  location  and  a  survey  must  refer 
to  some  permanent  or  natural... 4, 34 

Boundaries  of  lode-claims  must  be 
marked  by 4,  34 

The  description  of  a  location  must 
refer  to  some  permanent 34 

A  mound  of  stones  or  a,  must  be 
erected  at  each  comer  of  a  loca- 
tion      34 

Only  a  well  known,  should  be  used 
in  a  location  notice 497 

Survey  must  be  connected  with 
permanent 5 

Mineral,  how  establi^ed 271 

More  or  Less. 

The  expression,  in  a  contract,  how 

construed 494 

Name. 

Digest  of  court  decision  relative 
to,  of  claim 612 

Where,  in  a  location  notice,  dif- 
fers from  that  in  aoonveyanoe, 
identity  must  be  shown 164 

Ooaveyanoe  of  a  lode  that  has 
more  than  one 495 

A  party  may  re-locate  his  own 
claim  under  a  new,  and  there- 
after sellit 520 

Nebraska. 

Saline  lands  in  ;  case  of  Morton 

M.  Nebraska 478 

Negligence. 

(^  want  of  diligence  forfeits  a 
tunnel  location 36 

Not  to  ascertain  an  easily   found 

boundary  line  is 492 

Nevada. 

Local  laws  recognized  by  courts 
of,  have  the  f6rce  of  legislative 
enactments 501 

Mineral  school  sections  are  not 
granted  to 76 

Indemnity  lands  may  be  selected 
by,  for  lost  minend  school  sec- 
tions      76 

The  status  of  mineral  school  lands 
in,  considered 464 

How  defenses  in,  courts  must  be 
set  up  in  answer 444 

Gonsidexation  of  law  of,  taxing 
products  of  mines  and  diaims  ..  468 

Euly  conveyances  in,  were  by 
transfer  of  possession 516 

Local  officers  in^  ave  entitled  to 
extra.feee 16 

Laws  oly  akMM  affect  ezpendttuBes 
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on  certain  claims  near  Gomstook 

Lode 802 

Sutro  Tunnel  in,  aoi  ooncerning.lO,  12 
Sutro  Tunnel  rights  protected....     22 

8atro  Tunnel  law,  text  of 25 

Saline  act  of  1877  does  nut  apply 

to 68,  886 

Citizens  of,  may  out  timb«r 26 

Sale  of  timber  and  stone  lands  in.     27 
Nevada  County. 
Interpretation  of  rales  in  Oalifor- 

nia 608 

New  Mexico. 
Locations  in,  of  new  and  aban- 
doned mines 76 

Timber  cutting  in,  authorized  by 

act  of  June  8, 1878 26 

Local  officers  in,   receiye   extra 

fees 16 

Saline  law  of  1877  does  not  apply 

to A 68 

Newspaper. — 8&e   PttdUoation    of 

Register  shall  designate,  for  pub- 
lication of  notice  of  contest 10 

May  be  designated  by  Oommis- 
sioner  of  the  Ckneral  Land  Of- 
fice for  publication  for  notioes, 
when 10 

Notice  of  application  for  patent 
to  be  published  in,  nearest  the 
claim 5 

Publication  of  notice,  how  made 
in  weekly 188 

Proclamation  to  be  published  in, 
designated 10,  29 

Publication  of  notice  must  be  in 
a  reputable 815 

How  selected  f<Mr  publication  of 

executiye  proclamations. .« 29 

Nitrate  of  Soda. 

May  be  patented 52 

Non-Mineral  Land. 

Millsites  must  be  on 11,  88 

Non-user. 

Inference  of  abandonment  from, 

does  not  apply 489 

Notification. 

A  record  of,  must  be  kept  in  looal 

office ^ 40 

Notice.— jSm  Publication  of  NoUee, 

To  be  posted  of  claim  applied  for.      5 

Affidavit  of  two  persons  as  to  con- 
spicuous posting  of 5 

Copy  of,  to  be  filed  in  land-office 
with  application  for  patent. 5 

To  be  posted  in  office  of  Begister 
of  land-office 5 

Claimant's  affidavit  that,  has  been 
posted  for  sixty  days .,.      5 

Posting,  under  act  of  1866 5,  19 
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Of  application  for  patent,  how 
published 5 

Form  of,  for  publication 582 

Form  of,  posted  on  claim 580 

The,  given  by  the  Begister  of  the 
land>office  is  a  summons  to  all 
adverse  claimants 490 

Should  be  prepared  by  local  offi- 
cers in  hearings 176 

IMgest  of  court  decisions  as  to... .  512 

To  be  posted  by  applicant  for  pat- 
ent, contents  of 87 

Who  makes  affidavit  of  posting 
notice  in  absence  or  death  of 
parties  who  posted  it 123 

Placing  a  certain,  did  not  consti- 
tute a  location 505 

What  is,  to  all  others  of  the  daim 
of  the  discoverer 894 

What,  of  location  will  protect  a 
claim 895 

Personal,  is  not  required  in  min- 
ing applications 79 

That,  and  diagram  were  posted 
five  days  after  publication  began 
is  an  irregularity  and  not  fatal..  168 

What  the,  for  posting  on  lode- 
daim  applied  for,  must  eon- 
tain 87 

How  given,  when  a  claim  is  lo- 
cated in  two  land  districts 181 

Errors  whioh  make  a,  inconsistent 
will  not  be  deemed  fatal  unless 
capable  of  misleading 178 

Application  for  patent  rejected  be- 
cause of  improper 117 

Eif  eot  of  posting,  containing  sev- 
eral names 528 

Where  pro^f  of  posting  is  dear 
and  specific  it  will  be  deemed 
satisfactory,  notwithstanding 
what 191 

Proof  of  posting,  and  diagram 
should  be  specific  as  to  when  the 
period  commenced 168 

Proof  of  continuous  posting  of,  on 
claim,  how  made 154 

Negative  evidence  against  posting 
of,  considered 287 

How  posted  on  placer-claims 145 

Of  contests  touching  character  of 
land,  how  given 10 

In  hearings  to  determine  character 
of  land 47 

In  case  of  deKnqnent  co-owner  of 
lode-daim 4 

How  served,  in  case  of  delinquent 
co-owners 82 

Of  tunnel  location,  how  given 86 

How  given  in  contested  coal 
cases ^ 70 
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Whftt  constitutes  payment  with- 
out  621 

Occupancy. 
The  right  of,  is  granted  by  the  aot 

of  1866 454 

Occupation. 

Mineral  lands  are  open  to 1 

Offenses. 
Penalty  for,   concerning  mineral 

lands  in  Oalifomia 17 

Office  Work. 
Land-office  rules  as  to,   of  sur- 
veys      45 

Oil. 

Is  a  mineral 510 

Option. 
Where  party  with,   is  liable  for 

royalty 600 

Ore. 
All,  at  intersection  of  veins  goes 

to  the  oldest  location 10 

Extracted,  and  machinery  may  be 
removed  from    an  abandoned 

mine 192 

Extracted,  is   personal   property 

and  taxable 468 

The  term,  as  nsed  iu  an  indict- 
ment for  larceny  means  sever- 
ance from  freehold 613 

Certain  taking  of,  cannot  go  he- 

youd  pedis  possesMo 491 

Injunction   may  prevent    second 
claimant    from    taking,    from 
point  of  junction  of  two  lodes.,    93 
Oregon. 
Local    officers  in,   receive  extra 

fees 16 

Donation  claims  iu,  may  embrace 

coallands 889 

Instructions   under    timber  and 

atone  act  of  1878 65 

•  Sale  of  timberlands  in 27 

Ouster. 

By  one  tenant  in  common 445 

Certain  adverse  possession  by  a 

tenant  in  common  is 490 

Paint  Stone. 

Is  a  mineral ^  610 

Parallel  References. 
Table  of,  of  acts  of  1866,   1870, 
1872,  coal  law  and  Revised  Stat- 
ute  •   22 

Parellelogram. — See  End  lAnee, 

A.  lode  location  is  a 38 

Parol  Evidence. — See  Emdenee. 
When  admitted  in  a  sabsequent 

trial 413 

Partition. 

Where  a  parol,  is  eflFective 446 

In  case  of  mines  and  mining- 
claims 508 

Of  a  certain  mining  tract 496 


Partner. 

When  a,  can  bring  an  action  of 
ejectment  or  assumpsit 520 

When  a,  cannot  be  considered  dor- 
mant   520 

Possession  of  one,  is  possession  of 

all 628 

Partnership. 

Digest  of  court  decisions  relating 
to 518 

Change  of  names  in  a  location  no- 
tice in  violation  of 512 

Mast  exist  at  the  time  of  discovery 
for  what  purpose 416 

A  certain  ond  contract  for,  was  not 
within  the  statute  of  frauds 514 

A  member  may  sell  his  interest 
witiiout  dissolving 514 

How  a  mining,  differs  from  ordi- 
nary partnerships 440 

Patent.  % 

Digest  of  court  decisions  affecting.  614 

Issued  under  acts  of  1866  and  1870 
carry  all  rights  given  by  aot  of 
1872  in  absence  of  adverse 
rights. 7 

For  mineral  land,  how  obtained... 4,  37 

Surveyor-General  shall  fumish  de- 
scription for 5 

When  applicant  shall  be  assumed 
entitled  to 5 

Proceedings  to  secure  under  aot 
of  1866 6,  19 

For  lode-claims  issued  prior  to 
May  10, 1872,  enlarged  how 32 

Shall  issue  to  the  several  parties 
according  to  their  respective 
rights 6 

Is  granted  only  where  the  daim 
has  been  properly  located  and 
worked 82 

An  exception  should  be  inserted 
in  a,  if  the  general  records  of 
the  land  office  should  show  that 
a  portion  of  the  premises  ap- 
pUed  for  have  previously  been 
disposed  of 137 

When,  may  issue  to  several  parties 
who  are  shown  on  the  judgment 
roll  to  own  the  claim 6 

Nothing  prevents  alienation  of,  to 
any  party 8 

Separate,  on  each  location,  is  not 
contemplated 419 

When,  under  previous  laws,  shall 
include  rights  under  present 
laws  7 

What  a,  for  a  lode-olaim  carries 
with  it 400 

How  vein  claims  must  be  adjusted 
te  public  surveys  after 6 

Does  not  impair  liens 9 
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Will  strengthen  lienB  on  a  mine...    82 

Is  conclusiye  at  law  to  what  extent.  424 

How  and  for  what  a,  may  be  im- 
peached collaterally 424 

Oannot  issae  for  a  vein  without 
surface  ground 220 

Mine  claimants  are  not  compelled 
to  secure  a 287 

An  entry  made  is  eqaiyalent  to  a, 
issued 237 

When  broader  than  the  law,  is  na* 
gatory  to  that  extent 506 

In  a  subsequent,  it  is  proper  to 
state  that  a  prior  patent  had  in- 
adyertently  issued  for  part  or  all 
of  the  premises 168 

That  the  vendors  of  the  mine  have 
an  interest  in  seeing  their  title 
is  unclouded  is  sufficient  to  sup- 
port an  application  to  set  aside 
a  conflicting 163 

Ifay  be  secured  for  several  mining 
claims 90 

Where  locations  cross,  unneces- 
sary habendum  or  reddendum 
clauses  should  not  be  inserted 
in  a,  to  prejudice  a  possible  fu- 
ture contest 245 

In  absence  of  adverse  daim,  cer- 
tain evidence  of  possession  of 
placer  mines  is  sufficient  to  se- 
cure a 8 

Where  there  are  no  adverse  inter- 
ests, a  patent  will  not  be  dis- 
turbed, notwithstanding  inegu- 
larities  in  issuing  it 168 

Because  an  adverse  claimant  ob- 
tains judgment  he  is  not  thereby 
entitled  to 168 

Oannot  be  issued  in  face  of  adverse 
decision  of  court 75 

Ground  already  patented  will  be 
excepted  from  a  subsequent, 
crossing  the  same 80 

Parties  who  object  to  the  issuance 
of  a,  should  assert  their  objec- 
tions when 852 

Validity  of  a,  is  not  aifeoted  by  a 
clerical  error  in  the  Register's 
certificate 163 

When  a  junior  locator  applies  for 
a,  the  senior  locator's  silence  is 
a  waiver  of  his  right 352 

Wherein  doctrine  of  relation  is  not 
applicable  to  a 852 

A,  for  reserved  lands  is  void 478 

May  be  delivered  to  owner  of  a 
mine  though  he  be  not  named 
therein 85 

Proceedings  in  case  of  loss  of  Be- 
oeiver's  receipt. 75 

Who  is  entitled  to,  under  the  act  of 
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1866 444 

Every,  grants  the  right  of  ease- 
ment and  drainage 79 

Shall  express  the  right  of  local  leg- 
islature to  provide  easement, 
drainage,  and  proper  means  for 
development  of  mining  claims..     11 

When  a,  is  recalled 87 

Proceedings  to  cancel,  improperly 
issued 91 

Proceedings  when  error  is  discov- 
ered in  a 175 

How,  is  assigned 75 

May  issue  to  assignee  of  applicant     97 

It  is  too  late  after  issue  ^f ,  to  ob- 
ject to  certain  publication  and 
proof  of  postinff 168 

A,  for  agricnltunu  lands  does  not 
pass  title  to  known  mines 454 

After  an  agricultural  entry  is 
made,  a,  should  not  issue  if  the 
tract  is  diown  to  contain  miner- 
als.   268 

Every  agricultural,  is  subject  to 
water  rights 11 

Expenditiure  is  not  required  after 
entry  and  before. 82 

If  no  right  to  a,  exists,  a  patent 
cannot  legally  issue 264 

For  reserved  saline  lands  is  void  ..  521 

For  agricultural  land  does  not  con- 
vey known  mines 176 

Minerals  discovered  after  issue  of, 
to  agriculturist  pass  with  the 
patent 121 

Penalty  for  falsely  making,  forg- 
ing,  or  dating  any  paper  or 17 

Presumption  as  to  non-parallel 
end  lines  in  a 862 

Title  conveyed  by,  may  be  alien- 
ated to  any  person 2 

Bights  of  foreign  corporations  un- 
der a 177 

Aliens  cannot  hold  amining-daim 
prior  to 188 

Cannot  issue  for  the  portion  of  a 
mine  sold  to  an  alien 192 

Exemplifications  of,  and  papers 
hew  secured 88 

Act  of  July  9,  1870,  remains  in 
force  except  as  to  proceedings 
to  secure 8 

Fot  placer-claim,  how  secured 8,  9, 

40 

Proceedings  to  secure,  for  placer- 
claims  containing  a  vein  or  lode.      9 

What  is  conveyed  by  a  placer 1 76 

Separate  claimants  in  a  placer 
mine  may  unite  and  expend 
$500  at  one  point  and  secure. ...  180 

For  placer-claim  containing  seve- 
ral tractS|  how  secured 78 
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Cousideration  of  a,  for  placer. 
daiiDS  within  Leadville,  Colo- 
rado   424 

A.  title  to  coal  yeins  does  not  pass 

with  a,  for  a  town-site 389 

For  lode-claims  located  prior '  to 
town-site  occupation  should  not 
contain  clauses  of  reservation  in 
favor  of  town-site  occapants... .  828 
Is  not  invalid  because  end  lines  of 
a  lode-claim  are  not  parallel. ...  870 

Must  express  right  of  easement, 
drainage,  &o 11 

Forms  of,  for  saline  land  shall  be 
in  form  of  release 29 

For  a  Porterfield  Warrant  loca- 
tion, carries  no  title  to  known 
mines 181 

Every,  granted  or  pre-emption  or 
homestead  allowed  is  subject  to 
vested  water  rights : 11 

Every,  issued  in  the  mining  re- 
gions protects  water  rights 84 

Mining  claims  are  excepted,  from, 
for  town-site 101 

May  be  secured  for  mill  sites,  for 
reduction  works  and  qu  artz  mills    1 1 

For  timber  lands  are  subject  to 
water  rights 27 

Cannot  issue  for  tunnel  locations.     99 

Clause  inserted  in  each,  for  claims 
on  or  near  the  Comstock  Lode .     98 
<  In  what,  the  Butro  Tunnel  clause 
should  be  inserted 225 

For  mill  site,  quartz  mill,  and  re- 
duction works,  how  obtained...    11 

For  quartz  mill    and    reduction 

works,  how  obtained 44 

Patentee. 

A,  may  be  declared  trustee  for  the 

rightful  owner 224 

Pay-Dirt. 

And  tailings  are  property 522 

Pajrment. 

May  be  made  by  several  parties 
who  are  shown  in  the  juc^ment 
roll  to  own  a  lode-claim 6 

For  lode-claims,  how  made 5,  89 

For  placer-claims,  including  lodes, 
how  made 9 

For  lode-claims  is  $5  per  acre.. 5,  6, 89 

How  made,  when  a  placer  includes 
avein 9 

Of  $10  and  $20  per  acre  for  coal 
lands 14,  69 

For  trespass  on  timber  lands 28 

What  constitutes,  without  no- 
tice   521 

Placer-Claim. 

Digest  of  court  decisions  affecting  515 

Definition  of 7 

Survey  of 8 
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Shall  conform  as  near  as  possible 
to  legal  subdivisions 7 

May  be  patented  in  manner  like 
lode-claims 7 

Land-office  rules  relative  to 39 

Quantity  of  ground  subject  to 42 

Proof  required  for  application  for 
patent  for 40 

Size  of,  how  regulated 7,  8,  145 

Notice  and  diagram,  how  posted 
on 145 

Survey  of,  which  cannot  conform 
to  legal  subdivision 8 

Extent  of  location  of 8 

Evidence  of  possession  of,  suffi- 
oientwhen 8 

Bequired  expenditures  must  be 
shown  on  plat  and  field-notes 
of 132 

A  lode  and  non-contiguous,  cannot 
be  embraced  in  one  application.  236 

Within  an  Indian  reservation  can- 
not be  patented 236 

Lodes  adversely  held  within  a, 
may  be  excluded  from  the  sur- 
vey of  such 287 

Including  five-acre  tracts,  must  be 
surveyed 123 

Located  after  May  10,  1872,  must 
conform  to  public  surveys  when 
on  surveyed  land 11.5 

Are  regarded  as,  on  unsurveyed 
land  until  township  plat  is  filed.     79 

Forms  of  proof  of  no  veins  in  a...  535 

Proceedings  to  secure  patent  when 
avein  is  included 7,9 

When  a  lode  discovered  in  a,  does 
not  affect  application  for  placer 
patent 812 

Several  tracts  may  be  embraced  in 
application  for  patent  for 78 

What  is  conveyed  by  a,  patent...  176 

Expenditure  of  $500  on,  how 
made 145 

An  unincorporated  association 
owning  separate  interests  in  a, 
may  expend  the  $500  required 
at  one  point  and  secure  patent..  180 

Certificate  of  improvements,  how 
made,  when,  embrace  legid  sub- 
division   124 

$500  expenditure  is  not  required 
where  right  to  patent  for,  is 
based  on  statute  of  limitations..  313 

Of  327  acres  may  be  embraced  in 
one  application  for  patent 121 

What  description  of  a  bar,  was 
sufficient 498 

Auriferous  cement  claims  are  pat- 
ented asa 7 

Copper  and  cinnabar  cannot  be  lo- 
cated asa 63 
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Where  a  mill  site  is  within  a,  a 
hearing  may  be  had  to  deter- 
mine sundry  facts ....;  222 

Consideration  of  a  patent  for, 
within  the  limits  of  Leadville. .  424 

If  a,  was  located  prior  to  a  town- 
site  no  townsite  excepting 
clause  should  be  inserted  in  the 
placer  patent 232 

Is  not  subject  to  townsite  entry.  824 

Is  paid  for  at  $2.50  per  acre, 
how  patented 41 

Where  a  lot  of  land,  on  which  is 
an  arastra,  may  be  an  adverse 
claim  to  a 490 

Annual  expenditure  on,  is  not  re- 
quired    188 

Annual  expenditure  on,  may  be  re- 
quired by  local  laws 812 

Placer  Law. 

Of  July  9,  1870 22 

Plat.  —See  Survey. — TaumMp  Plat. 

To  be  filed  with  application  for 
patent,  how  prepared 4 

Copy  of,  to  be  conspicuously 
posted  on  claim 3 

On  filing  of,  Begister  to  publish 
notice 8 

Affidavit  of  claimant  that,  has  been 
posted 8 

When  prepared  under  act  of  1866 . 8,  81 

Size  and  preparation  of 161 

Land-office  rules  as  to 87 

Proof  of  continuous  posting  of, 
on  claim,  how  made 154 

Posted  on  claim  must  be  copy  of 
the  one  filed  with  the  applica- 
tion for  patent 154 

Applicant's  affidavit  that,  and  no- 
tice remained  posted 88 

Burveyor-Genertd's  certificate  of 
improvements  to  the,  endorsed 
on 88 

The  $500  expenditure,  how  shown 
upon,  of  four  classes  of  mining- 
claims 182 

Any,  filed  cannot  be  objected  to  as 
a  copy  and  not  an  original 209 

What,  must  show  lines  of  original 
location 880 

Must  be  filed  by  adverse  claimant.     89 

Survey  and,  shall  be  made  of  pla- 
cer-claims which  do  not  con- 
form to  public  surveys 8 

How  posted  on  placer-claims 145 

Of  mill  site  to  show  what 48 

Penalty. 

For  illegal  cutting  of  timber  on 
miner^  lands 26 

For  false  swearing  in  purchase  of 
timber  land 27,  65 

For  offenses  concerning  mineral 
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lands  in  Oalifomia 17 

Perjury. 

Penalty    for,   under  timber  and 

stone  law 28 

Petroleum. 

Olaims  may  be  patented. 160 

Is  a  mineral 610 

Porterfield  Warrant. 

Land  on  which  a,  can  be  located..  181 
Posaession.— /8m  Adwne    Paese^- 
tion. 

Digest  of  court  decisions  relative 
to 515 

Law  of,  shidl  govern  in  what 
suits 15 

Maybe,  how  maintained 421 

Erection  of  discovery  stake  is  suffi- 
cient, when 894 

ActuaL  is  not  necessary  to  protect 
a  valid  mining-claim 402 

Bight  of,  depends  on  local  laws...  501 

Miners'  laws  govern,  of  claims 
howfar 8 

Of  one  partner  or  tenant  in  com- 
mon is,  of  all 523 

By  an  alien,  also  jointly  by  an 
alien  and  a  citizen 4,  370 

Is  proof  of  title  against  one  who 
shows  no  better 524 

Actual,  is  good  title  against  one 
who  can  show  no  better 418' 

A  complaint  by  claimant  in,  may 
be  sustained  against  adverse 
claimants  out  of 490 

Actual  and  constructive,  under  a 
certain  conveyance 496 

Adverse,  does  not  invalidate  a  con- 
veyance made  by  a  party  out  of.  495 

Of  mining-claim,  how  secured  and 
maintained 8 

Abandonment  can  occur  only 
where  there  has  been 489 

Abandonment  creates  a  vacancy 
in 489 

May  be  continued  in  another  by 
giftor  otherwise 489 

The  doctrine  of  abandonment  only 
applies  where  there  has  been 
only  naked,  without  paper  title.  490 

Title  passed  by 496 

When,  can  only  be  conveyed  by 
deed 489 

Fencing  is  not  necessary  to 498 

Priority  of,  as  affecting  agricul-  - 
cultural  claims 491 

What,  is  required  before  discov- 
ery of  mineral 899 

Entire,  of  claim  may  be  recovered 
under  color  of  title,  against 
trespasser 419 

Actual,  ia  prima  faeie  evidence  of 
title,  to  what  extent 526 
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Mere,  is  good  against  naked  tres* 
pass 4 418 

A  jauior  location  cannot  extend 
over  senior  discovery  when 504 

Removing  an  agent  does  not 
change 491 

A  rale  of,  applied  to  re-locations..  489 

Working  in  a  tunnel  to  develop  a 
claim  is,  of  the  claim 498 

Evidence  of,  of  placer-claims, 
sufficient  when 8 

How,   may  be  secared  for  land 

valuable  alone  for  tailings 522 

Possessory  Action. 

In  court,  not  affected  by  the  fact 
that  the  paramount  title  is  in 

the  United  States 15 

Posting. 

Of  location  notice,  how  per- 
formed    512 

Land-office  rules  as  to,  notice  on 
daim  applied  for 87 

Where  proof  of,  is  clear  and  spe- 
cific, it  will  be  considered  suffi- 
cient, notwithstanding  what....  191 

Negative  evidence  against,  of  no- 
tice considered 287 

That  notice  and  diagram  were 
posted  five  days  after  publics^ 
tion  began  is  an  irregularity, 
andnotfatal 168 

Affidavit  of  continuous,  on  daim, 
how  made 154 

In  case  a  claim  lies  in  two  land 
districts 181 

Forms  of,  proof  of 680,  531 

Proof  of,  notice  and  diagram 
should  be  specific  as  to  when 
the  period  commenced 168 

Proof  of,   on  contested  land  in 

hearings 46,  52 

Power   of   Attorney.  ~^8e0   AUor- 

A  verbal,  is  sufficient  to  allow  an 
agent  to  sign  his  name  to  a  deed 
when 520 

Must  accompany  proof  of  citizen- 
ship when 45 

A  board  of  directors  cannot  grant 

an  irrevocable 491 

Practice  Act. 

Possession  must  be  shown  to  sus- 
tain an  action  under  the  Cali- 
fornia, section  254 517 

Pre-emption. 

List  of  lands  not  subject  to 16 

The  mining  right  is  in  the  nature 
of  a 444 

The  right  of,  of  mining  lands  is 
not  obligatory 454 

Bight  of,  to  non-mineral  lands....     12 

Of  coal  lands,  how  made 18,  14, 69 
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Goal  lands  are  exduded,  as  mines, 

from 29 

What  lands  unfit  for,  are  subject 

to  entry  under  timber  law 65 

Pre-emption  Claim. 
Every,  allowed  is  subject  to  vested 

water  righte 11 

Section  2880  cannot  defeat  bona 

fidty  in  agricultural  land 7 

Mineral  land  in  certain  States  may 

be  embraced  in 18 

When  recognized  in  mineral  re- 
gions     12 

Pre-emption  Claimant. 
May  enter  agricultural  land  less 
&an  40  acres  left  by  mineral 

survey 8 

Pre-emption  Entry. 
Coal  lands  cannot  be  embraced  in 

a 889 

Pre-emption  Law. 

Exdndes  coal  lands  as  mines 30 

Preference  Right. 

Who  has,  of  entry  of  coal  lands.. IS,  70 
Prescription. 

What  constitutes 497 

President,  The 
May  establish  additional  land  dis- 

tricto 12 

Presumption. 
As  to,  of  compliance  with  local 

laws  and  of  their  existence 502 

Private  Entry. 

Of  coal  lands,  instructions 69 

Saline  lands  offered  and  not  sold 
at  public  sale  are  subject  to. ..  29,  68 
Private  Lands 
It  is  a  trespass  to  extract  minerals 

from 525 

Private  Land  Claim. 
Patent  for,  carries  the  predons 

metals 514 

Minerals  within  unconfirmed,  how 

treated 808 

Proclamations. 
All  Executive,  to  be  published  in 

designated  newspaper 29 

Profit  a  Prendre. 
How  distinguished — what  consti- 
tutes   497 

Proof.— i6^  BtM/mM. 
The  order  or  time  of  presenting, 
of  compliance  with  law  in  appB- 
cations  is  second  to  the,  iteelf...  199 
Bequired  in  mining  cases  may  be 

made  how 10 

Of  citizenship 2 

Of  citizenship  under  Seeretaiy's 

rulingof  July,  1876 194 

Naturalization,  how  proved 870 

In  case  a  claim  is  located  outside 
any  organized  district 90 
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Required  in  Absenoe  of   district 

laws >..  .  115 

Form  of,  in  Rbsence  of  records. ...  583 
Additional,  may  be  called  for  by 
the  SurTeyor-General  as  to  the 

required  expenditure 221 

Defective,  in  au   application  for 

patent  considered 291 

Required  where  proceedings  have 
been  had  against  delinquent  co- 
owners  217 

Form  of,  of  publication 632 

Form   of,   of  posting  notice    on 

claim 530 

Form  off  of  posting  during  publi- 
cation   581 

Form  for,  of  labor 627 

Required  in  placer  applications. 42,  48 
Certain,  called  for  in  placer  appli- 
cation   180 

Required  in  applications  for  miU 

sites 44 

Required  in  hearings  to  determine 

character  of  land 46,  47 

Property.— /Sm  Beat  Estate, 

A  mining-claim  is  personal 611 

A  mining-daim  in  Utah  is  real....  511 
A  mining-claim  is  a  freehold  estate  512 

Pay-dirt  and  tailings  are 522 

Vested  rights  of,  are  secured  by 
legal  possession  under  local  laws  515 
Protest.— /Sm  AdoerM  Claim, 

May  be  examined  by  applicant  for 

patent ....     98 

Protestant. 

Has  no  right  of  appeal 204,  214 

Can  be  a  party  only  to  show  non- 
compliance on  the  part  of  the 

applicant 210 

Not  properly  an  adverse  claimant 
is  not  required  to  pay  the  fees 

for  filing  protest 272 

Where  the  adverse  claimant  does 
not  pay  the  fees  for  filing,  he 

wiU  be  treated  as  a 191 

Where  proof  of  posting  is  clear 
and  specific,  it  will  be  considered 
satisfactory,  notwithstanding  al- 
legations by  the,  to  the  contrary.  191 
When  a  tunnel  location,  failing  to 
assert  an  adverse  daim,  becomes 

a 318 

Prospecting  Contract. — See  Part- 
ner tlSp,. 
Publication  of  Notice. 
Aflidavit  of  applicant  for  patent 

to  be  filed  after 5 

Land-office  rules  as  to,  of  appli- 
cation for  patent 88 

Luid-office  rules  as  to  charges  for.     45 
Must  be  made  in  newspaper  near- 
est the  claim 185,  198 
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Must  be  in  a  reputable  newspaper.  815 

In  application  for  patents  how 
made  and  evidenced 5 

Certificate  of  Surveyor-General  to 
be  filed  during 5 

Notice  to  be  posted  on  claim 
during 6 

Adverse  claim  to  be  filed  during... 5,  89 

Under  act  of  1866 5,18 

Not  to  stop  because  an  adverse 
claim  is  filed 6 

How  adverse  claims  are  affected 
by  second. 272 

Sixty  days  of ,  how  estimated 124 

Adverse  claim  must  be  filed  within 
sixty-three  days  in  case,  is  in  a 
weekly  newspaper 261 

How  made  in  weekly  newspapers.  138 

May  be  in  newspaper  partly  print- 
ed elsewhere. 204 

Must  be  made  in  only  one  news- 
paper   186 

What  is  satisfactory  proof  of 209 

Manifest  typographical  error  in 
the,  not  capable  of  misleading 
is  not  fatal 287 

Is  not  excused  when  the  applicant 
bases  his  claim  upon  the  statute 
of  limitations 259 

Without  Register's  knowledge  de- 
feats application 185 

It  is  too  late  after  issue  of  patent 
to  obi  ect  to  a  certain 168 

A  stipulation  is  void,  which  agrees 
that  an  adverse  claim  may  be 
filed  twenty  days  after  expira- 
tion of 257 

An  adverse  claim  to  be  considered 
must  be  filed  during 178 

Where  the  daily  issue  of  a  paper  is 
designated,  a  change  to  the 
weekly  issue  is  permitted  only 
by  auUiority  of  the  Register 1 89 

How  made  where  several  placer 
tracts  are  embraced  in  one  ap- 
plication      78 

To  be  paid  for  by  claimant 9 

Where  selection  is  desired,  as  agri- 
cultural, of  lands  returned  as 
mineral 58 

Required  in  proceedings  touch- 
ing certain  lauds  claimed  by  the 
C.  P.  R.R.  Co 280 

Form  of  proof  of 582 

Published  notices,  how  numbered  187 

In  hearings  to  determine  character 
of  hmd 10,47,  53 

In  heariuffs  should  be  made  by  or- 
der of  the  local  officers 176 

In  case  of  delinquent  co-owners... 4, 32 

In  the  Highland  Chief  m.  Prince 
of  Wales  case  considered 163 
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Under  timber  act  of  June  8,  1878.    28, 

65 
How  made,  under  timber  and  stone 

law 28,  66 

In  coal  land  cases,  how  made 70 

Public  Sale. 
Mineral  lands  in  Michigan,   Wis- 
consin, and  Minnesota  may  be 

offered  at 18 

Of  saline  lands,  how  made 29,  68 

Goal  lands  may  be  disposed  of  at.     30 
Public  Surveys.— i800  &uroeys. 

Are  extended  oyer  mineral  laiids..      8 
Public  Highway. 

Cannot  be  an  adverse  claim 88 

Publisher. 
Agreement  of,  to  be  filed  by  appli- 
cant for  patent 88 

Form  of  agreement  of 532 

Purchase. 

Mineral  lands  are  open  to 1 

Local  laws  cannot  limit  the  num- 
ber of  claims  a  party  may  ac- 
quire by 502 

No  law  prohibits  the,  of  several 

placer-claims 145 

A  miner  is  not  obliged  to  make,  of 

his  claim 523 

Purchase  Money. 

When  repaid  and  when  not 76 

Purchaser. 
May  conceal  mineral  worth  of  tract 

bought 509 

Takes  only  the  title  held  by  ven- 
dor   524 

Of  a  mining-claim  from  an  alien 
may  re-locate  and  secure  a  title.  188, 

370 
Distinction  between,  and  locator .  419 
Quarry. 

Distinguished  from  a  mine 509 

Quartz. 
Loose  and  solid,  is  embraced  in  a 

lode  location 508 

Only  veins  of,  or  other  rook  in 
place  could  be  applied  for  un- 
der act  of  1866 5,  19 

Lode  of,  or  other  rock  in  place 

may  bepatented 2 

Quartz  Mill. 
Owner  of,  may  secure  patent  for 

miU  site 11 

Quartz  Mill  Site. 
Land-office    rules  for    acquiring 

tiUe  to  a 44 

Quartz  Mine. 
A  case  of  ownership  of  a  Cali- 
fornia   525 

Railroad. 
Price  of  coal  lands  depends  upon 

distance  from  a 18,  845 

Railroad  Corporations. 


Timber  cutting  not  allowed  to....    26 
Railroad   Grant. 
How  lands  returned  as  mineral 

may  be  selected  under  a 58 

What  shall  not  include  mineral 

lands 13 

Railroad  Exceptions. 

In  case  of  minerals  and  mineral 

lands 509,  510 

Real  Estate. — See  Property. 
When    tenants    in   common   can 
only  acquire  claims  in  the  man- 
ner prescribed  for  securing 528 

Mining-claims  are 511,  520 

Quartz  claims  are .524 

Bxtent  to  which  claims  are  treated 

as 419 

Receiver  of  the  Land-Office. 

When,  will  issue  receipt  for 
money  paid  by  applicant  for 
patent 39 

In  absence  of  Register,  will  give 
notice  to  both  purties  of  filing  of 
adverse  claim 40 

Endorse  date  of  filing  on  adverse 
claim,  when 40 

Affidavit  of  citizenship  may  be 
sworn  to  before 45 

An  entry  of  a  mine  by  the,  is  im- 
proper   241 

Duty  of,  under  timber  and  stone 
law 27,  28 

Duty  of,  in  coal  land  cases 69 

Receiver's  Receipt. 

Names  of  all  applicants  must  ap- 
pear in  the,  where  uninoorpo- 
n^ed  companies  apply  for  pat- 
ent    122 

What  proof  is  required  to  admit 
a,  in  court. 515 

Proceedings  to  secure  patent 
where,  heis  been  lost 75 

Patent  may  issue  to  assignee  named 

in 97 

Record. 

Digest  of  court  decisions  affecting 
uie,  of  claims 519 

Of  location  governed  by  local 
laws,  how  far 8 

Of  a  lode-claim,  when  made.. .3,  34,  35 

Of  a  location  must  contain  such 
a  description  as  will  identify 
the  claim 259 

Consideration  of  the,  of  claims....  413 

Evidence  of,  title  to  be  filed  by 
applicant  for  patent 37 

Evidence  when,  has  been  lo8t  or 
destroyed 38 

The  district,  is  admissible  evi- 
dence when 520 

When,  of  claims  is  necessary. ..371, 882 

Object  and  effect  of 382,  883 
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Forfeiture  by  failure  to  make 882 

Notice  where,  is  not  required 882 

Record. 

Of  locations  is  nnneoessary  under 
laws  of  Congress 608 

Decides  date  of  location 122 

Eifect  of  mistake  in,  as  to  one  side 
line 605 

When  parol  evidence  cannot  con- 
tradict the 604 

Effect  of  failure  to  file  a  certain 
Colorado  location  certificate....  503 

Of  tunnel  locations  to  be  made....     86 

Of  tunnel  lodes,  how  made 90 

Under  a  certain  Montana  law,  of 
placer  claims  is  not  required....  515 

Form  of  proof  in  absence  of 588 

Form  of,  of  first  meeting  of  a  cor- 
poration   548 

A,  of  notifications  must  be  kept  in 

the  local  offices 88 

Recording. 

Local  laws  govern  mineral  claims.      8 
Recorder. — §ee  District  Becorder. 

Applicant's  affidavit  should  be  sup- 
ported by  evidence  from  the  of- 
ficeof  the 87 

Of  the  district  should  certify  to 
abstract  of  title  filed  with  ad- 
verse claim 128 

Reduction  Works. 

Title  to,  how  secured 11,  44 

References. 

Parallel,  between  acts  of  1872, 
1866,  1870,  and  Revised  Stat- 
utes      22 

Register  of  the  Land  Office. 

Duty  of,  in  connection  with  appli- 
cation for  patent 5 

Affidavit  of  citizenship  may  be 
sworn  to  before 45 

Shall  publish  notice  of  application 
for  patent,  when .6,  38 

Shall  post  notice  of  appUcation  in 
his  office 5 

Certificate  of  Surveyor-General  as 
to  improvements  and  correctness 
of  plat  to  be  filed  with 5 

Duty  of,  in  connection  with  appli- 
cations under  act  of  1 866 5,  18 

When  plat  and  field-notes  of  lode- 
claim  must  be  sent  to 87 

Must  certify  to  posting  notice  in 
his  office  in  applications  for 
patent 89 

Must  preserve  consecutive  num- 
ber of  miueral  entries 39 

When  will  permit  applicant  for 
patent  to  pay  for  land 39 

Copy  of  judgment  roll  to  be  filed 
with,  when 6 

Proceedings  after  judgment  roll  is 
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filed,  to  be  certified  by,  to  the 
Commissioner  of  the  General 
Land  Office 6 

Land-office  rules  as  to  duty  of,  in 
application  for  patent 87 

Adverse  claims  must  be  filed  with 
the,  when 40 

Notice  by,  as  to  filing  of  adverse 
claim 40 

Must  endorse  date  of  filing  on  ad- 
verse claim 40 

The  filing  of  an  adverse  claim 
with  the,  is  sufficient 124 

Shall  designate  newspapers  for 
publication  of  notice  of  contest, 
and  require  proof  that  the  no- 
tice has  been  duly  given 10 

Duty  of,  as  to  publication  of  no- 
tice of  application  for  patent. 
Land  Office  rules 88,  89 

Has  no  discretion  in  the  matter  of 
publication  of  notice  in  papers 
nearest  the  claim,  except  the 
choice  of  two  equally  near 198 

A  change  from  daily  to  weekly  is- 
sue of  newspaper  for  publica- 
tion of  notice  is  allowed  only  on 
authority  of 189 

Application  rejected  because  no- 
tice was  published  without 
knowledge  of 135 

The  notice  given  by  the,  is  a  gen- 
eral summons 490 

Cannot  act  as  an  attorney,  and 
taking  money  as  such  is  extor- 
tion   492 

Form  of  certificate  of  posting 681 

A  clerical  error  in  a  name  in  the 
final  certificate  of  the,  does  not 
affect  the  validity  of  a  patent  is- 
sued under  the  proper  name....  163 

Names  of  applicants  must  all  ap- 
pear in  the  certificate  of  the, 
where  unincorporated  associa- 
tions apply  for  patent 122 

Each  claimant  must  file  with,  a 
statement  of  fees  and  money 
paid 10 

Applications  for  coal  land  to  be 
made  to 13,  14,  68 

Duty  of,  under  timber  law  of  June 

8,1878 27,  28,  66 

Register  and  Receiver. 

Land-office  rules  in  applications 
for  patent 37 

When  the  final  papers  will  be  made 
out  in  the  name  of  the  assignee 
of  an  applicant 97 

Proof  of  citizenship  may  be  taken 
before 44 

Should  not  receive  a  second  appli- 
cation for  patent  for  land  when  288 
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Adverse  claim  to  be  flleds^rith 5 

Filing  adyerse  claim  with  Register 
is  filing  with 124 

Jurisdiction  of,  over  adverse 
claims 98 

Papers  filed  in  the  local  land  office 
cannot  be  taken  therefrom,  but 
if  in  the  nature  of  a  protest, 
may  be  examined  by  the  appli- 
cant  ^ 98 

Beport  of,  at  end  of  month 46 

Preserve  an  unbroken  series  of 
numbers  for  mineral  entries....     44 

Letters  sent  to  the,  are  govern- 
ment property,  and  should  be 
retained  in  the  local  office 99 

Papers  filed  with  the,  cannot  be 
withdrawn 136 

A  copy  of  the  decree  and  certifi- 
cate of  clerk  of  court  must  be 
filed  with,  wheD  suit  is  decided 
in  favor  of  applicant  for  patent.  128 

Evidence  taken  before  certain  of- 
ficers is  same  as  before 10 

When  hearings  to  determine  char- 
acter  of  land  should  be  held  be- 
fore 57 

Notice  in  hearings  should  be  pre- 
pared by  the 176 

There  is  no  compulsory  process  to 
cause  witnesses  to  appear  before    74 

Must  report  to  Surveyor-General 
when  a  mineral  entry  is  made  or 
cancelled 64 

Errors  in  field-notes  cannot  be  cor- 
rected by  the 234 

Ko  person  can  act  as  deputy  for 
the 187 

Did  not  disobey  instructions  in  the 
New  Idria  case 249 

Statement  by  applicant  for  patent 
of  moneys  paid  the 10 

Fees  and  commissions  allowed,  un- 
der the  land  laws 16 

Fees  of,  in  mining  cases 10,  16,  39 

Land-office  rules  as  to  fees  of 46 

Duty  of,  under  timber  cutting  act 
of  1878 26,66 

Fees  of,  under  timber  act  of  June 
3, 1878 66 

Duty  of,  under  saline  law  of  1877.    29, 

68 

Must  forward  the  original  coal  D. 
S.  to  the  General  Land  Office...  841 

Duty  of,  under  coal  law  of  1865  ..    30 
Regulations. — 8ee  Local  Law$, 

Cannot  limit  width  of  locations  to 
less  than  twenty-five  feet 2 

To  be  prescribed  by  Commissioner 
of  the  General.Land  Office  under 
timber  act  of  1878 '28 

The  Commissioner  of  the  General 
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Land  Office  may  make  all  need- 
ful, under  the  coal  land  laws.. .14, 69 
Relation. 

Wherein  the  doctrine  of,  is  not  ap- 
plicable to  a  patent. 352 

Relinquishment. 

What  should  be  stated  in  a,  of  an 

erroneous  patent 176 

Re.location. 

Digest  of  court  decisions  relative 
to 619 

Failure  to  work  a  lode-claim  sub- 
jects it  to 4 

When  a  lode-cUdm,  located  since 
May  10,  1872,  is  subject  to 32 

When  a  mine  becomes  sabject  to 
re-location  under  the  act  of  Jan- 
uary 22,  1880 275 

When  lode-claims  are  and  are  not 
subject  to 32,  35 

Can  be  made  only  after  the  expi- 
ration  of  the  year  next  succeed- 
ing that  for  which  the  last  re- 
quired expenditure  was  made...  265 

Expenditures  on  a,  by  whom  made  161 

A,  by  the  purchaser  of  a  claim 
from  an  alien  may  secure  title 
by 188 

Where  an  adverse  claim  is  based 
on  a,  made  prior  to  appUcation 
for  patent,  the  courts  must  de- 
cide 291 

Until  an  abandonment  is  shown, 
a,  cannot  be  made  by  other  par- 
ties   224 

After  making,  of  an  abandoned 
mine,  the  party  may  continoe 
work  in  the  old  shafts,  or  com- 
mence new  tunnels,  etc 192 

A  rule  of  possession  applied  to....  489 

Effect  of,  under  new  district  laws.     82 

When,  may  be  made  by  one  co- 
tenant  to  the  exclusion  of  the 
others 300 

How  prior  expenditures  are  af- 
fected by 800 

To  be  effective  at  any  time  must 
be  valid  when  made 402 

When  a,  cannot  be  allowed  to  in- 
terfere with  other  claims 504 

A  party  in  possession  under  a  title 
proved  invalid  may  make  a,  of 
the  gronnd 515 

When  a  claim  is  not  subject  to... .  402 

Location  under  local  law  of  1,400 
feet,  and  under  act  of  1866  of 
3,000  feet,  held  to  be  a  good 178 

A  certain,  to  include  200  feet  was 
void 147 

A  certain,  of  3,000  feet  was  held  il- 
legal   285 

Proof  required  in  a,  in  Colorado..  175 
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Should  be  made  of  Black  Hills 
mines  located  prior  to  February  - 
28,  1877 212 

Plaoer-olaims  are  subject  to,  if 
local  laws  requiring  annual  ex- 
penditures   are    not  complied 

with 812 

Repayment. 

Of  purchase  money  when  made 

and  when  not 76 

Repeal. 

Of  section  4751  Revised  Statutes, 
relatiye  to  timber  in  certain  lo- 
calities      29 

Of  law  of  1866  does  not  affect  ex- 
isting rights 7 

Repeal  Provisions. 

To  take  effect  on  acts  passed  prior 

to  December  1,  1873 18 

Reservation. 

Of  mineral  lands  unless  otherwise 
directed 1 

Where  on  act  of  Oongress  protects 
"  vested  rights,"  a  location  on 
a,  18  not  protected,  but  is  void..  479 

What  mineral  lands  may  and  may 
not  be  included  in  a 810 

A.  placer  cannot  be  located  or  pat- 
ented when  within  an  Indian...  236 

Of  minerals  in  the  Indian  Terri- 
tory   119 

A  patent  for  reserved  salines  is 
void 621 

No,  of  salines  or  minerals  in  Mich- 
igan school  sections 521 

Reservoirs. 

Agricultural  patent  is  subject  to 

rights  for 11 

Resident. 

Parties  who  do  not  reside  in  or 
are  temporarily  absent  from  the 
land  district  may  apply  for  pat- 
ent by  agent 24,  267 

Revised  Statutes. 

Section  2318,  p.  1 ;  2319,  p.  1 ; 
2820,  p.  2 ;  2821,  p.  2  ;  2322,  p. 
3  ;  2823,  p.  3  ;  2324,  p.  8  ;  2825, 
p.  4;  2326,  p.  6;  2327,  p.  6; 
2828,  p.  7 ;  2329,  p.  7 ;  2330, 
p.  7 ;  2331,  p.  8 ;  2832,  p.  8 ; 
2338,  p.  9 ;  2834,  p.  9 ;  2335,  p. 
10;  2336,  p.  10;  2387,  p.  11; 
2388,  p.  11  ;  2839,  p.  11;  2340, 
p.  11  ;  2341,  p.  12;  2342,  p.  12; 
2843,  p.  12 ;  2844,  p.  12 ;  2345, 
p.  13  ;  2846,  p.  13  ;  2347,  p.  13 ; 
2848,  p.  13 ;  2349,  p.  14 ;  2350, 
p.  14  ;  2351,  p.  14 ;  2852,  p.  14  ; 
910,  p.  15  ;  2238,  p.  15 ;  2258, 
p.  16  ;  2886,  p.  16  ;  2406,  p.  16  ; 
2471,  p.  17 ;  2472,  p.  17 ;  2473, 
p.  17 ;  5596,  p.  18. 
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Right  of  Way. 

Digest  of  court  decisions  relative 
to 520 

For  construction  of  canals  and 
ditches  is  granted /. 11 

Over  a  mining-claim  is  protected. .     88 

California  law  of  1870  relating  to.  520 

Compensation  for,  over  mines,  etc.  520 
Rock  in  Place. 

Only  veins  of,  could  be  applied  for 
under  act  of  1866 5,  18 

Definition  of 52,  82 

Royalty. 

Where  party  with  option  is  liable 

for 600 

Rules. — See  BegulaUons. 

Rules  of  Miners.— iS0d  Local  Lmoe, 

Sale. 

Digest  of  court  decisions  as  to....  620 

Mineral  lands  are  reserved  from, 
except  otherwise  directed 2 

Lands  set  apart  by  the  Secretary 
of  the  Interior  as  agricultural 
are  subject  to 12 

The  portion  of  a  mine  sold  to  an 
alien  cannot  be  patented 192 

Parol,  accompanied  by  delivery  of 
possession,  formerly  conveyed 
title  in  California 518 

Mineral  lands  in  Missouri  and 
Kansas  excepted  from  the  min- 
ing law 24 

Mineral  lands  in  Michigan,  Wis- 
consin, and  Minnesota,  are  sub- 
ject to,  like  agricultural  lands... 
Saline  Lands  or  Salines. 

Act  of  January  12,  1877,  relative 
to 29 

Rulings  relative  to 333,  887 

Digest  of  court  decisions  relative 
to 521 

Instructions  dated  April  10,  1877.     68 

Are  not  reserved  in  Michigan 
school  sections 521 

Case  of  Morton  iw.  State  of  Ne- 
braska   478 

Sulphur  springs  are  not 75 

Lands  containing,  are  not  subject 

to  pre-emption 16 

Salt  Springs.— /Sm  SaUne  Lands. 
School  Grant. 

The  California,  is  in  the  nature  of 

a  float 101 

School  Section. 

Digest  of  court  decisions  relative 
to 621 

There  can  be  no,  until  township 
lines  are  run 101 

Title  to  a,  vests  in  the  State  on 
survey  if  mineral  character  is 
unknown  at  that  date 212 

The  grant  of,  to  California  does 
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Dot  embrace  mineral  lands 458 

The  State  of  California  cannot  se- 
cure lieu  lands  for  lost  mineral.  224 

Status  of  mineral  school  sections 
in  Colorado 261 

There  are  no  reservations  of  min- 
erals or  salines  in  Michigan 621 

The  status  of,  in  Nevada 464 

Mineral,  is  not  granted  to  State 
of  Nevada 76 

In  Wyoming  containing  coal 837 

In  California  containing  coal 840 

In  Colorado  containing  coal 84 1 

Secretary  of  the  Interior. 

May,  on  survey  thereof,  set  apart 
non-mineral  land  for  pre-emp- 
tion and  homstead  entry 12 

Clearly  agricultural  land  may  be 
aet  apart  by  the,  in  mining  re- 
gions   101 

Shall  withdraw  land  at  month  of 
Sutro  tunnel 25 

May  prescribe  rules  relative  to 
timber  cutting 26 

Proclamations  to  be  published  in 
newspapers  to  be  designated  by     29 
Sections  Sixteen  and  Thirty- six. 

— 8ee  School  Section. 
Segregation. 

Of  nrin^eral  from  agricultural  land.     48 

Bemnanl  of  agricultural  land  after, 
how  disposed  of 8 

The  failure  of  government  survey- 
ors to  segregate  mineral  from 
agricultural  lands  does  not  de- 
feat minors'  rights 454 

Settlement.  —See     AgriouUiwral 
Lamds. 

On  school  sections  prior  to  survey 
excepts  them  from  the  State 
grant 101 

The  form  of,  required  to  except 
land  from  school  grants 458 

On  lauds  withdrawn  as  mineral  by 

Secretary  Delano 56 

Settlers. 

FtfTMM  miners,  hearings 46,  47,  53 

Ditoh  owners  who  injure  the 
improvements  of,  must  pay 
damages 11 

Improvements  of,  cannot  be  taken 

under  timber  and  stone  law 27 

Severance. 

There  may  be  a,  of  title  to  the  sur- 
face and  the  minerals  beneath...  524 
Side  Lines. 

Effect  of  a  lode's  departure  from . . .  508 

When  the  lode  leaves  the,  of  a  pat- 
ented claim 514 

A  lode  cannot  be  followed  beyond 
the,  of  a  claim 514 

Veins  may  be  followed  beyond. ...    81 
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Sioux  Half-Breed  Scrip. 

Cannot  be  located  on  mineral 
land 187 

Kind  of  land  it  may  be  located 

upon 187 

Silver. 

Extent  of  claims  of,  on  veins 2 

Veins  of,  gold,  cinnabar,  and  cop- 
per onlv  could  be  patented  un- 
der act  of  1866 5,  19 

Timber  lands  containing,  not  sub- 
ject to  salo 27,65 

Lands  containing,  cannot  be  sold 

under  the  ooallaws 12,  69 

Slate. 

Deposits  of,  maybe  patented 143 

Soda. 

Carbonate  and  nitrate  of,  may  t>e 

patented 52 

Soldier. 

Proof  of  citizenship  by  a 88 

Spanish  Grants. 

Minerals  within  anconflrmed,  how 

treated 308 

Sutes. 

Certoin,  excepted  from  the  min- 
ing laws 23,  24 

State  Laws. 

In  absence  of,  district  laws  gov- 
ern locations 82 

State  Selections. 

How,  are  made  in  mineral  re- 
gions   113 

By  California,  cannot  be  made  in 
lieu  of  sections  lost  as  mineral..  224 

By  Nevada  can  be  made  in  lieu  of 
school  sections  lost  as  mineral..   76, 

464 

Timber  lands  embraced  by,  not 

subject  to  sale 27,  65 

Statute  of  Frauds. 

A  certain  contract  was  not  within.  513 
Statute  of  Limitations. 

Digest  of  court  decisions  relative 
to 521 

Lapse  of  time  short  of  the,  is  no 
proof  of  abandonment 488 

Constitutes  part  of  the  local  laws 
governing  claims 445 

The,  applies  to  lode-claims  under 
the  mining' laws 521 

Adverse  possession  claimed  in  an 
Iowa  case  by  reason  of 491 

Bighte  within  limit  of,  cannot  be 
asserted  after  complete  aban- 
donment and  appropriation  of 
claim  by  another 489 

An  applicant  who  bases  his  right 
of  entry  upon  the,  is  not  ex- 
cused from  publishing  the  re- 
quired notice 259 

How  possession  of  placer-daims 
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may  be  evidenced 9 

Applied  to  placer  location  rights — 
land-office  rales 43 

Placer-daims  held  longer  than  the 
period  prescribed  by  the,  may 
be  patented  in  the  absence  of 
adverse  rights 9 

$500  expenditore  is  not  required 
where  placer-claimant  bases  his 
right  to  patent  on 812 

When,  begins  to  ran  against  a  ten- 
ant in  common 523 

Stipulation. 

A,  that  would  allow  an  adverse  fil- 
ing after  expiration  of  publica- 
tion of  notice,  is  void 257 

A  certain,  was  a  waiver  of  the  ad- 
verse claim : 146 

Stock. 

Form  of  certificate  of 547 

Stockwerke. 

Definition  of 52 

Stone. 

Is  amineral 510 

Timber  and,  law  of  June  3,  1878..     27 

Instructions  under  act  of  June  8, 

1878 65 

Subdivision. — See   Legal  SubdinU- 
ian. 

Applicants  must  pay  fox  the,  of 

sections  and  plaoer-daims 9 

Subpcanas. 

Parties  to  a  hearing  serve  their 

own 74 

Suit. 

If,  be  commenced  by  a  party,  who 
subsequ^tly  filed  an  adverse 
claim,  the  application  proceed- 
ings will  be  stayed 146 

Will  avail  nothing  if  commenced 
in  a  court  of  a  district  within 
which  the  claim  does  not  lie 257 

Proceedings  when,  has  been  de- 
cided in  favor  of  appUcant 123 

Title  acquired  after,  is  brought 
cannot  afiFect  the  decree 524 

When  the  adverse  claimant  has 
failed  to  commence,  the  appli- 
cant must  prove  that  fact 235 

*A  pending,  will  not  excuse  the  an- 
nual  expenditure 255 

Form  of  certificate  that  no,  is 
pending 534 

When  second  suit  will  not  stop 
proceedings  on  application 137 

Proceedings    where    title  is  not 

shown  in  either  party  to 25 

Sulphur. 

Deposits  of,  may  be  patented. ..52,  230 
Sulphur  Springs. 

Are  not  regaided  as  mineral  or 
saline 75 
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Sunday. 

An  adverse  claim  may  be  filed  on, 

or  out  of  office  hours 245 

Superintendent. 

Declarations  of  a,  cannot  redaoe 

a  location 507 

Surface  Ground. 

Digest  of  court  decisions  as  to 521 

Beasonable  quantity  allowed  un- 
der act  of  1866 2 

Bights  of  a  locator  on  a  vein  as 
to 8 

Amount  of,  under  lode  locations.     83 

When,  of  other  claimants  cannot 
be  entered  upon 8 

Amount  of,  to  be  paid  for,  how 
shown 228 

The  abandonment  of,  by  the  ap- 
plicant does  not  end  a  conflict. .  202 

How  surveyed  where  claims  over- 
lap or  are  triangular  in  shape...  286 

In  absence  of  surface  conflict,  the 
possibility  of  a  future  union  of 
two  lodes  should  not  delay  issue 
of  patent 98 

No,  can  be  recovered  in  a  suit  for 
a  blind  ledge 508 

No  patent  can  issue  for  a  lode 
without , 220 

How,  for  a  tunnel  lode  is  ascer- 
tained   220 

Surface  Lines.— jSm  Bide  LhMB  and 
End  Line». 

When,  cannot  be  changed 508 

Survey. 

Of  lode*claim,  how  made 4 

Land-office  rules 37 

Circular  of  Nov.  20, 1873,  relative 
to,  of  mining-claims 58 

Circular  of  Nov.  13, 1877,  relative 
to 61 

Extended  over  the  mineral  lands..     16 

Of  waste  and  useless  lands  is  not 
required 8, 16 

Of  a  mine  before  location  cannot 
betheofficial  survey 280 

The  official,  must  be  made  subse- 
quent to  location 62 

Deputy  mineral  surveyors  cannot 
make  a,  beyond  their  district...    88 

Should  be  made  according  to  the 
location 281 

The  official,  must  be  made  after 
location 62 

Of  mining-daims  must  be  accord- 
ing to  location  lines 68 

Must  be  denied  where  locations 
are  not  properly  made  and 
marked 880 

Must  show  lines  of  original  loca- 
tion   830 

Application    for    patent    denied 
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where,     doeb  not    agree    with 
description.'. 88 

Expenses  of ,  how  paid 9 

Maximum  charges  for,  how  estab- 
lished        9 

What,  shall  have  priority  in  the 
office  of  Surveyor-General 62 

First  applied  for,  has  priority  in 
all  stages  in  the  Sarveyor-Gene- 
ral's  office 299 

Establishment  of  proper  mineral 
monuments 271 

Land  office  rales  as  to  charges  for.     45 

Proceedings  when  errors  in,  are 
found 100 

Does  not  withdraw  land  unless  fol- 
lowed by  application  for  patent.  2 17, 

233 

How  second,  of  tract  already  sur- 
veyed is  procured 217 

Conflicts  in  making  a,  how  shown  217 

Amount  of  surface  ground  to  be 
paid  for,  how  shown 223 

Boundary  lines  of  a  certain,  con. 
sidered 304 

Instmctions  where  a  party  desires 
a,  of  a  tract  already  surveyed...  217 

A  second,  was  ordered  of  surface 
ground  embraced  ii^  application 
after  an  adverse  claim  was  re- 
jected   118 

Where  a,  overlaps  another  or  is  tri- 
angular in  shape 236 

The  question  of,  in  a  certain  case, 
mnst  be  decided  by  the  conrts...  273 

An  entry  for,  is  enough  possession 
to  support  an  adverse  suit 616 

Where  an  adverse  claimant  was 
prevented  from  securing,  by  ac- 
tion of  the  applicant,  he  should 
not  be  exdnded  on  that  account  127 

Mnst  be  made  of  adverse  claim....     40 

Adverse  claimants  cannot  color 
part  of  an  applicant's,  and  call  it 
his  adverse  claim 143 

Exhibit  professing  to  represent 
the  survey  of  an  adverse  claim 
must  be  attached  to  the  protest.  143 

Proceedings  where,  cannot  be 
made  of  adverse  claim 381 

Only  the  claimant  can  appeal  from 
the  approval  or  disapproval  of...  281 

End  lines  of,  must  be  parallel; 
courses  and  distances  give  way 
when  in  conflict  with  fixed  ob- 
jects   194 

The  public,  may  be  adjusted  to 
locations  on  unsurveyed  land 
when 2,  6,  19 

The  Surveyor-General  may  vary 
from  rectangular  form,  when...      2 

Every,  of  a  lmle<^:laim,  must  be 
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connected  with  a  public  survey 
corner,  mineral  monument,  or 
permanent  natural  object 259 

An  irregularity  considex^  in  fail- 
ing to  file  with  the  request  for  a, 
a  copy  of  the  location  notice 221 

A  conflicting,  already  patented, 
cannot  be  an  adverse  claim 178 

Lodes  adversely  held  within  a 
placer-claim  may  be  excluded 
from  the,  of  such  claim 287 

When  required  and  not  required 
in  placer  applications 41 

Must  be  made  of  a  plaoer-claim 
embracing  five-acre  lots 123 

Entry  of  pmcer-daims  shall  con- 
form as  near  as  possible  to  legal 
subdivisions  of  the  public 7 

Of  placer^daims  which  cannot  con- 
form to  legal  subdivision 8 

A  tunnel  lode  will  not  be  surveyed 
until  the  surface  ground  is  as- 
certained   220 

Of  mill  site,  how  made 44 

Where  a  State  law  directs  the,  of 
saline  lands  a  reservation  is  im- 
plied   621 

Public,  in  California  and  Michigan 
contrasted 101 

How  agricultural  land  is  segrega- 
ted  49,  54,  55 

Upon  the,  of  non-mineral  lands 
the  Secretary  of  the  Interior 
may  set  apart  the  same 12 

How  subdividing,  may  be  done...     16 

Agricultural  land  less  than  forty 
acres  left  by  mineral,*how  en- 
tered       8 

Settlement  on  school  lands  prior 
to,  excepts  them  from  the  State 
grant 101 

TiUe  to  school  sections  vests  in 
the  State  on,  if  their  mineral 
character  is  unknown  at  that 
date 212 

School  sections  surveyed  after  her 
admission  as  a  State,  pass  to 
Colorado  when  mineral  is  un- 
known therein  at  date  of  survey.  261 

Whenever  a  settlement  is  made  on 
a  school  section  prior  to,  the 
land  is  excepted  from  the  grant 
to  California 458 

Certificates  of  deposits  for,  will 

not  pay  for  coal  lands 342 

Surveyors. — See    Ihputy    Mineral 
Svroeyare. 

Deputy,  to  be  appointed  by  Sur- 
veyor-General       9 

How  appointed  by  Surveyor-Gen- 
eral     45 

The,  iB  not  required  to  detennine 
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the  course  of  a  lode  in  an  appli- 
cation for  patent 514 

The  failure  of,  to  segregate  min- 
eral from  agricultural  lands  can- 
not defeat  miner's  rights 454 

Gonntj  and  local,  maysnbdiyide 
sections 8, 16 

Certificate  of,  as  to  value  of  im- 
provements en  adverse-claim. ...    40 

Map  of  U.  8.,- cannot  prove  char- 
acter of  land 510 

Surveyor-  General. 

Plat  and  field-notes  filed  with  an 
application  must  be  made  under 
the  direction  of 4,  87 

Land-office  rules  as  to  applicant 
for  patent 87 

Circular  of  Nov.  20,  1878,  relative 
to  surveys  of  locations  by  origi- 
nalbounds 58 

Circular  of  Nov.  18,  1877,  relative 
to  appointments  by 61 

Circular  of  Sept.  18, 1878,  relative 
to  improvements  and  date  of 
survey 62 

Circular  of  Jan.  20,  1879,  relative 
to  reports  to,  of  mineral  entries.     64 

Certificate  of,  as  to  value  of  labor 
and  improvements 6 

Certificate  of,  as  to  valne  of  labor 
and  improvemeuts  to  be  filed 
before  expiration  of  publication 
of  notice 5 

Certificate  of,  as  to  improvements, 
in  case  of  judgment  on  an  ad- 
verse-claim        6 

Shall  furnish  description  of  claim 
to  be  incorporated  in  patent... .       5 

Duty  of,  in  applications  under  act 
of  1866 5,  18 

Certificates  of,  in  field-notes  of 
surveys 60,  61 

Is  not  required  to  make  a  separate 
certificate  of  $500  expenditure. 
It  is  endorsed  on  plat  and  field- 
notes 209 

Certificate  c^,  as  to  improvements, 
how  made 88 

How,  must  designate  surveyed 
mineral  claims 89 

Lands  returned  as  mineral  by, 
will  alone  be  treated  as  such. ...    47 

Duty  of,  as  to  incompetent  depu- 
ties     61 

How,  should  derive  his  informa- 
tion as  to  value  of  impirove- 
ments  on  a  claim 62 

More  proof  may  be  called  for  by 
the,  if  not  satisfied  that  the  re- 
quired expenditure  has  been 
made 221 

Does  not  make  certificate  of  im- 
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provements,  when  placer-claims 
embrace  legal  subdivisions 124 

Under  act  of  1866,  certified  to 
character  of  vein  exposed 82 

Duties  of,  in  appointing  deputies.  9,  45 

Duty  of,  in  segregation  of  mineral 
land 49,  53,  54 

An  applicant  aloue  can  appeal 
from  the  approval  or  disapproval 
of  a  survey  by  the 281 

Should  not  approve  a  survey  made 
prior  to  location  as  the  official 
survey 280 

Should  refuse  to  approve  the  sur- 
vey of  a  location  not  made  in  ac- 
cordance with  the  district  laws.  288 

In  case  a  portion  of  a  claim  is 
abandoned  the,  must  forward 
amended  plat  and  field-notes  if 
required 204 

Mineral  claims,  how  designated  by, 
on  township  plat 39 

In  extending  public  surveys  shall 
adjust  them  to  patented  claims.       6 

In  adjusting  public  surveys  to  cer- 
tain  locations,  may  vary  from 
rectangular  form  when 2 

Instructions  to  deputy  mineral 
surveyors  in  States  where  the 
Commissioner  is  ex  offldo 161 

Did  not  disobey  instructions  in  the 

New  Idria  case 245 

Surveyor's  Return. 

Any  person  may  appear  at  a  hear- 
ing to  sustain  the 183 

Sutro,  A. 

Bights  of,   protected  by   Section 

2344,  Revised  Statutes 12 

Sutro  Tunnel. 
Act  of  July  25,  1866,  rektive  to...     25 
Hearings  may  be  had  to  determine 

facts  as  to  the 197 

The  land  embraced  within  the  site 

of  the,  has  been  withdrawn 98 

Sutro  Tunnel  Act. 
Meaning  of  the  words  **  discov- 
ered    and  "developed"  in  the.  225 
Sutro  Tunnel  Clause. 
In  what  patents  the,  should  be  in- 
serted   225 

Inserted  in  Comstock  Lode  patents    98 
Sutro  Tunnel  Grant. 
Includes  lands  west  of  Comstock 

Lode 802 

Status  of  certain  claims  wil^in  the  802 
Sworn  Statement.— iS^  Affidcmt. 
Tailings. 
Digest  of  court  decisious  relating 

to 522 

What  indicates  abandonment  of...  489 
Taxation. 
Extracted  ore  is  subject  to 468 
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Ten-acre  Tracts. 

In  mineral  region  are  legal  sab- 
divisiong  7 

Land-Offloe  rules  as  to 47 

Evidence  in  bearings  relative  to 
cbaracter  of  land  sbould  touob 

every 176 

Tenant  in  Common. --^8^    Cotev^ 
ant. 

Wben  a  parol  partition  causes  par- 
ties to  cease  to  be 445 

Ouster  by  one  of  several 445 

Digest  of  court  decisions  as  to....  528 

How  to  re-locate  and  leave  out  the 
name  of  a 520 

What  constitutes  adverse  posses- 
sion by 490 

Wheu  one,  may  compel  assignee 
of  other  cotenants  to  an  ac- 
counting   440 

Tennessee. 

French-Lick  casein  Nashville 521 

Territories. 

Timber  cutting  in  the,  authorized 

by  Act  of  June  3,  1878 26 

Testimony. — See  Ecidenee — Proof, 

Under  the  mining  acts  may  be 
taken  how 10 

As  to  the  limits  of  a  location 506 

Should  be  by  question  and  answer 
in  hearings 176 

Local  officers'  fees  for  reducing,  to 
writing 16 

In  hearings  touching  character  of 
land,  should  be  taken  by  ques- 
tion and  answer 176 

To  show  value  of  assessment  work  421 

As  to  local  rules  and  customs  may 
be  introduced  in  mining  contro- 
versies   502 

May  be  taken  before  the  Register 
and  Receiver  as  to  alleged  saline 
lands 29,  68 

Form  of,  under  timber  and  stone 
law 67 

As  to  saline  lands,  how  taken 29 

Thirty-eighth  Congress. 

No  act  passed  at  Uie  first  session 
of  the,  shall  be  construed  as 
granting  mineral  lands  to  States, 

roads,  or  corporations 13 

Timber. 

Digest  of  court  decisions  as  to. ...  528 

Owners  of  mill  sites  have  the, 
growing  thereon 178 

The,  on  the  tunnel  lines  belongs 
to  the  tunnel  owner 222 

And  stone  law  of  June  3,  1878....     27 

Within  limits  of  grant  to  G.  P. 
R.R.,  how  treated 144 

Definition  of,  in  railroad  act  of 
July  1,  1862 628 
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Penalty  for  unlawful  catting  of...     28 
Timber  Cutting. 

Act  of  June  8,  1878,  authorizing 
citizens  of  Colorado,  Nevada, 
and  the  Territories  to  fell  and 
remove  timber 26 

On  public  land,  allowed  where....     26 
Timber  Culture  Entry. 

Coal  lands  cannot  be  embraced  in  a  345 
Timber  Lands. 

Act  of  June  3,  1878,  relative  to 
sale  of 27 

Instructions  under  Act  of  June  3, 

1878 65 

Tin. 

Deposits  of,  may  be  patented 2 

Titles. ->i800  Mining-CUdnu, 

Digest  of  court  decisions  as  to. ...  624 

How  to  examine 686 

An  unlawful  entry  cannot  be  justi- 
fied by  showing  that  the  true,  is 
outstanding 517 

Parol  sale  formerly  conveyed,  in 
California 618 

Conveyed  by  patent  may  be  alien- 
ated to  any  person 6 

Possession  of  public  mineral  lands 
is 616 

The  record  of  claim  does  not  neces- 
sarily disdose 619 

What  the  flmdings  must  show 
where,  is  based  on  possession...  618 

The  several  forms  of,  a  miner  may 
have 239 

Color  of,  effect  in  an  attempted  re- 
location   505 

When  party  in  possession  is  en- 
titled to  whole  mine  against  one 

who  has  no  title 518 

Title  Paper. 

Penalty  for  falsely  dating,  in  Cali- 
fornia      17 

Tools. 

Leaving,  is  presumption  against 
abandonment 488 

Removing,     is     presumption    of 

abandonment..... 490 

To^.^8ee  Apex. 
Town  Lot. 

Digest  of  court  decisions  relative 
to 525 

Mineral  land  cannot  be  taken  and 
held  exclusively  as  a,  when 619 

Question  of  fact  between  an  owner 
of  a,  and  a  miner 525 

Title  to,  in  mining  regions  subject 
to  mining  righto 16 

When  delay  for  water  will  not 
hold  a  mining-claim  against  a...  525 

When,  is  subj  eot  to  mineral  rights.     1 6 
Township  Lines. 

There  can  be  no  school  section 
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antil^  are  run 101 

So  much  of  act  of  March  3,  1858, 
a8  prohibits  survey  of,  only  in 

mineral  regions  is  repealed 8 

Township  Plat. 

Mineral  claims,  how  designated 
on 89 

Filing  of  D.  S.  in  coal  entries  de- 
pendent on,  in  land-office 14 

Gonl  claimant's  declaratory  state- 
ment as  affected  by  filing  of 72 

Townsite. 

Mining-claims  are  excepted  from 
patent  for 101 

Mineral  land  can  only  be  located 
under  the  mining  laws  withont 
respect  to  its  value  for  parposes 
of  a 234 

Lode-claims  located  prior  to  occu- 
pancy as  a,  may  be  patented 
without  townsite  reservation....  828 

Placer  lands  are  not  subject  to, 
entry 824 

If  a  placer-claim  was  located  prior 
to  the,  no  excepting  clause 
should  be  inserted  in  ine  placer 
patent 282 

Proceedings  in,  of  Amador,  Cali- 
fornia     101 

A,  cannot  embrace  coal  lands... 220, 839 
Townsite  Patent. 

Excepting  clause  in,  protecting 
mines 268 

The  excepting  clause  that  is  in- 
serted in  a 183 

Title  to  coal  veins  does  not  pass 

by  a 839 

Transfer, >-iSM  Ganveyanee—Sale. 

Trespass. 

*    Digest  of  conrt  decisions  relative 

to 626 

Trespasser. 

When  a  re-locator  is  a 498 

When  a,  cannot  allege  a  defect  in 
adverse  location 896 

Mere  possession  is  good  against  a 

naked 418 

Trustee. 

A  patentee  may  be  declared,  for 
the  rightful  owner 224 

When  a  party  can  have  patentee 

adjudged,  for  plaintiff 515 

Tunnel. 

Bights  of  owners  of 8 

Right  of  way  for,  how  secured. ...  520 

Expenditures  in  running  a,  are 
credited  on  the  lode  or  lodes  de- 
veloped   259 

Annual  expenditure  may  be  made 
by  running  a 85 

How  blind  lodes  in  a,  are  claimed. .  526 

How  a  right  to  run  a,  may  be  pro- 
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tec^d 526 

Amendatory  act  of  February  11, 
1875,  relative  to 24 

Circular  of  March  5,  1875,  rela- 
tive to  expenditures  in  running, 
to  develop  a  lode 64 

Where  a,  is  partly  owned  by  the 
claimant  the  expenditure  therein 
may,  in  part,  be  counted  on  the 
claim  applied  for 218 

Rights  of  A.  Sutro  for,  to  Oom- 
stock  lode  protected 12 

Act  of  July  25,  1866,   relative  to 

Sutro 25 

Tunnel  Discovery. 

An  uncertain  conveyance  of  a 495 

Tunnel  Line. 

Is  the  width  of  the  tunnel 90 

The  timber  on  the,  belongs  to  the 
tunnel  owner 222 

A,  is  the  width  of  the  tunnel 280 

Tunnel  .Location. 

Rights  included  in  a 8 

What  is  an  abandonment  of 8 

Form  of 538 

How  a,  is  announced 281 

Owners  of  a,  must  use  diligence  in 
working  their  tunnel 121 

There  is  no  specified  amount 
necessary  to  hold  a 122 

Cannot  be  patented 99 

Where  work  is  abandoned  for  six 
months  on  a,  the  right  to  blind 
lodes  is  forfeited 222 

Is  required  only  where  blind  lodes 
are  sought.... 801 

Is  a  mining-claim  and  can  be  an 

adverse  claim 318 

Tunnel  Lode.— ^^  BUnd  Lode: 

How  surface  ground  for  a,  is  as- 
certained   220 

Proceedings  when  a,  is  discovered.     90 
Tunnel  Rights. 

How  acquired  and  maintained... 35,  &S 

Amendatory  act  of  February  11, 
1875 24 

Letter  to  J.  B.  Chaffee 90 

Land-office  rules  concerning 85 

Umber. 

Deposits  of,  maybe  patented 161 

Undivided  Interest. 

The  owner  of  an,  is  entitled  to 
possession  when 518 

Proceedings  to  secure  patent  in 
case  of  divided  and 92 

The  substitution  of  another  for  a 
member  withdrawn  represents 

possession  of  the  same 519 

Union  Pacific  Railroad. 

Lands  containing  valuable  deposits 
of  mica  do  not  pass  to  the 182 

Coal  lands  are  granted  to  the 887 
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Where  ooal  rights  had  attached  to 
lands  prior  to  definite  location 
of,  past  the  same,  the  tracts  are 
excepted  from  the  railroad  grant  840 
Utah. 

Mining  claims  in,  are  real  estate..  511 

A  certain  location  in  Ophir  Dis- 
trict, is  not  void  for  ancertainty.  158 

Timber  cutting  in,  authorized  by 
Act  of  June  3,  1878 26 

Liens  on  mines  in 488 

Every  adverse-claim  is  meant  in 
the  statutes  of 490 

Local  officers  in,  receive  extra 
fees 16 

Citizens  of,  may  cut  timber 26 

Saline  law  of  1877  does  not  apply 

to 68 

Valuable  Mineral  Deposit. 

Definition  of  term 51 

Variations. 

Vein  may  be  followed  in  its.... 2,  5,  19 
Vein — See  Lode, 

Definition  of,  how  found  in  na- 
ture  52,  352 

Length  and  width  of  claim  on,  or 
lode 2 

What  is  included  in  a  location  on  a.       3 

Locations  are  presumed  to  include 
the 506 

Where  one,  intersects  another, 
prior  location  is  superior 10 

The  first  patentee  has  the  right  to 
follow  his,  into  adjoining  land..    93 

Proceedings  for  patent  for  a  placer- 
claim  including  a 9 

Right  to,  discovered  in  a  tunnel, 
how  secured 8 

Only  one,  could  be  patented  with 
an  application  under  act  of 
1866 6,  19 

Character  of,  to  be  certified  by 
Surveyor-General 5,  19 

What  assay  is  satisfactory  evi- 
dence of  discovery  of 503 

Vein  Claims. 

Description  of,  on  surveyed  and 

unsurveyed  land 6 

Vendor. 

Purchaser  takes  only  the  title  held 

by  the 524 

Verdict. 

Effect  of  a  certain  jury*s 524 

Verification. 

Of  affidavits  required  under  the 

mining  acts 10 

Vested  Rights. 

Possession  in  accordance  with  lo- 
cal lawsgives 515 

In  a  location,  follow  compliance 
with  local  laws 501 

A  valid  location  creates 511  | 
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Oompensation  should  be  jwid  for 
rig^t  of  way  over  mines  in  view 
of 520 

When  a  purchaser  has  complied 
with  the  law  and  secured  the 
Register's  certificate  for  bis 
mine,  he  has 287 

In  water,  shall  be  protected 11 

Waiver. 

A  senior  locator's  silence  is  a,  of 
his  rights  against  a  junior  loca- 
tor's application 352 

While  failure  to  prosecute  dili- 
gently is  a,  of  an  adverse  daim, 
diligence  is  a  question  for  the 
court 6,  248 

A  certain  stipulation  was  a,  of  an 

adverse  claim 146 

Washington  Territory. 

Local  officers  in,  receive  extra 
fees 16 

Citizens  of,  may  cut  timber 26 

Saline  law  of  1877  does  not  apply 
to 68 

Instructions  under  timber  and 
stone  act  of  1878 65 

Sale  of  timber  lands  in 27 

Water. 

Lode  and,  law  of  July  26,  1866...     18 

Vested  rights  for  use  of,  shall  be 
protected 11 

When  delay  for,  will  not  protect 
a  mine  from  a  townsite  claim...  525 

A  miner  is  entitled  to,  for  his 
claim 528 

How  lost  and  appropriated 489 

Water  Rights. 

Extent  of 11 

Under  act  of  1866 20 

The  local  legislatures  may  enact 
laws  to  protect 79 

A  special  clause  is  inserted  in  all 
patents  in  mining  regions  to 
protect 84 

Clause  in  patent  protecting  ease- 
ments and 79 

Patents  for  timber  lands  subject 
to 27 

Case  of  Jennison  w.  Kirk 471 

References  in  cases  of  Atchison 
«9.  Peterson  and  Basey  ««.  Gal- 
lagher   478 

White  Pine  Laws. 

Location  under  the,  defined. 507 

Annual  expenditure  under  the 498 

Width. 

Of  locations 607 

Of  claims  on  veins  or  lodes,  how 
governed 2,  83 

Of   Montana    lode-claims    under 

territorial  law  of  1864 194 

Wisconsin. 


INDEX. 


649 


PAGB. 

Mineral  lands  in,  to  be  sold  by 

legal  Bubdiyisions 13,  28 

Withdrawal. 
Of  lands  made  by  Secretary  De- 
lano revoked 56 

Witnesses.  — See  Btidenee. 
There  is  no  oompolsion  in  secur- 
ing, at  hearings 74 

Two,  to  posting  of  plat  and  field- 
notes  on  claim  applied  for 87 

Statement    of,     as    a    location's 

bounds 506 

Woman. 

Locations  can  be  made  by  a 221 

Work.— i6KM  Bxpenditwre. 


PAGB. 

Digest  of  court  decisions  in  rela- 
tion to 526 

On  a  claim  defined 526 

Besnmption  of,  defeats  forfeiture 

when 506 

Wyoming. 

Local  officers  in,  receive  extra  fees    16 
•  Besidents  of,  may  cat  timber 26 

School    sections    in,    containing 
coal 887 

Timber  cutting  in,  authorized  by 
Act  of  June  8,  1878 26 

Saline  law  of  1877  does  not  apply 
to 68 


'f' 


i 


OJACTZNut 


3  6105  044  254  709 


